R ECEIVED)
NOV 30 2016

THE S FATF OF SQUTH CAROLINA
In The Court of Appzals SC Court of Appeals

-APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas
Carmen T. iullen, Circuit Court Judge

Appellate Case No. 2016-001010

Nell Barnwell Hay and Edward Barnwell, Respondents,

V.

(“l*auncew N. Brown-Barmweil, Tarice Barawell, Bank of New York, Trust
Under Aoreement Date 12/1/431 (EQCC Trust 2001-2) and all Persons
claiming any right, titie, estate interest in or lien upon the real estate
described, and any }mov' hreirs or persons being as a class identified as John
Doe, whose true names are .Jz{hu._‘.\.vn, and any unborn infants or persons
under disability being a ~luss dezignated as Richard Roe, whose true names
Care unknown, Defendants,

Of whem Chauncey N. Growa-Bamwell znd Janice Barnwell are th2
Appeliants.

RECORE M APPEAL

B T p—— 3 s AW v . VY it

Channcey N. Browri-Barnwell
Janice Barnwelj

98 Union Cemetery Kd.
~Hilton Head, SC 29976

Prake Hunter Kaiser, Esq.
PO Box 212940
Columbia, SC 29221



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas
Carmen T. Mullen, Circuit Court Judge

Appellate Case No. 2016-001010

Nell Barnwell Hay and Edward Barnwell, Respongents,

V.

Chauncey N. Brown-Barnwell, Janice Barnwell, Bank of New York, Trust
Under Agreement Date 12/1/01 (EQCC Trust 2001-2) and all Persons
claiming any right, title, estate interest in or lien upon the real estate
described, and any known heirs or persons being as a class identified as John
Doe, whose true names are unknown, and any unborn infants or persons
under disability being a class designated as Richard Roe, whose true names
are unknown, Defendants,

Of whom Chauncey N. Brown-Barnwell and Janice Barnwell are the
Appellants.

RECORD ON APPEAL

Chauncey N. Brown-Barnwell
Janice Barnwell

98 Union Cemetery Rd.
Hilton Head, SC 29926

Drake Hunter Kaiser, Esq.
PO Box 2129490
Columbia, SC 29221



RECORD OF APPEAL INDEX

Orders

1. Form 4 signed by Judge Mullen on 12/30/2015 and entered on 1/4/2016...... 1-2

2. Form 4 signed by Judge Mullen on 4/18/2016 and entered on 4/22/2016...... 3-4
Pleadings
3. Respondents’ Motion to Enforce Settlement Agreement........................ 5-27

4. Appellanis’ Response to Respondents’ Motion to Enforce Settlement
Fa NS (1S 11 1< o L A PRI 28-31

Transcript
5. March 30, 2016 Transcript from Motion to Enforce Settlement Hearing....32-55
Exhibits

6. Purported Mediation Agreement..........o.o.veeerieeininriiiiriiirieneerenennns 56-70



FORM 4
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For Clerk of Court Office Use Only
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF BEAUFORT
: ' File No.: 2013-CP-07-2251
Nell Barnwell Hay and Edward

)
)
)
)
Barmwell, Jr. ) NOTICE OF MOTION AND
Plaintiffs, ) MOTION FOR SPECIFIC PERFORMANCE
) AND ENFORCEMENT OF MEDIATION
V. ) AGREEMENT
)
Chauncey N. Brown-Barnwell, )
Janice Barnwell, : )
- Defendants. )
)

TO: CHAUNCEY N. BROWN-BARNWELL AND JANICE BARNWELL, DEFENDANTS:

YOU WILL PLEASE TAKE NOTICE, that the Plaintiff, by their undersigned attorney, will move
before the Presiding Judge cf the Beaufort County Court of Common Pleas on the ‘tenth (10th) day after '.
service hereof, or as soon thereafter as counsel may be heard for an Order, pursuant to Rules 43(k) and 70 of
o, based on the facts and circumnstance disclosed below.

MOTION FOR SPECIFIC PERFORMANCE AND
ENFORCEMENT OF MEDIATION AGREEMENT

NOW comes the Plaintiffs, by and through their undersigned attorney, who would show this honorable
Court as follows: |

1. Plaintiffs filed Anlénded Summons and Complaint were filed on September 16, 2013. Defendants
Chauncey N. Barmwell (“Chauncey”) and Janice Barmwell (“Janice”) filed Answer and Counterclaim
on November 1, 2013. Plaintiffs filed Reply on December 2, 2013.

2. Parties attempted mediation on September 16, 2014, but Defendants refused to attend.

3. Mediator did not file Proof of ADR or Exemption until January 13, 2015. Said document indicated
need for furﬁmr mediation. |

4. Plhintiffs filed Motion to Enforce Mediation on January 14, 2015.

1of5 -



10.

11.

12.

The Count issted an Order to Enforce Mediation, fled May 19, 2015.

In compliance with said Order, a second mediation session was held August 7, 2015. All parties
attended, and the session resulted in a mediated agreement (“Agreement”), which included a provision
to reconvene mediation in the event Janice was unable to obta'mﬁhanc:ing. (See Exhibit A)

The mediation agreement reads in pertinent part:

The parties agree that any all prior Quit-Claim Deeds previously executed and filed of public record
by and between the within Plaintiffs and the above-named Defendants will be promptly reversed by
the proper execution and delivery of all necessary Quit-Claim Deeds by all appropriate parties hereto
and by the prompt recording of all such executed Quit-Claim Deeds as required to do so within thirty
(2?;0) days dafter the date of their execution of the within Mediation Agreement. (Agreement, Page 3, 1
The mediator prepared the mediation agreement and circulated o the partes but Defendants did not
execute the agreement unti December 9, 2015. | '
Janice was unable to obtain financing, and the third mediation session was held on December 9, 2015.
Chauncey did not attend physically, but‘ did call into the mediation. Other parties attended, and
executed the mediation agreement from the prior session. Chauncey, over the phone, authorized Janice
to sign for on his behalf.
Pursuant to the terms of the mediation agreement, “[tjhis agreement is modifiable with signatures of all
parties upon such...addendum.” (Agreement, Page 6)
The parties agreed in writing that “{tJbis Mediation Agreement shall be supplemented by an Addendum
containing additional terms and conditions as agreed upon by all parties hereto at the reconvened
Mediation Conference...which Addendum shall be executed by all parties hereto.” (Agreement, Page
6) | |

Plaintiff’s #ttomey prepared the Addendum and circulated to all parties, but Defendants have not

signed. (See Exhibit B)

20of5
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13. The Addendum does not modify the requirernent of the parties to execute Quit-claim Deeds.

14. Mediator ﬁled Proof of ADR on December 21, 2015, indicating parties had fully settled the dispute.
(Estibit C) |

15. Chauncey has executec and filed two (2) of the three (3) Quit-Claim Deeds in compliance with the
Agreement. (Exhibit D) -

16. On information and belief, Chauncey has failed to execute the third quit-claim deed in co;mliance with
the Agreement, and has nof fled it with the Beaufort County Register of Deeds. (See Exhiit E;
hereinafter “Union Cemetery QCD”)

SPECIFIC PERFORMANCE-

17. A Agreement among parties.are binding when reduced to writing and signed by the'parties and their
counsel. Rule 43(k), SCRCP.

18. Where a binding agreement directs a party to exe'cﬁte a conveyance of land or to deliver deeds, and
said party does not comply, the court may direct the act to be done at the cost of the disobedient party
by some other person appointed by the court and the act when so done has like effect as if done by
the party. Rule 70, SCRCP.

19. On information and belief, the Phintiffs are entitled to an order from this Court requiring Chauncey to
execute and/or deliver an original Union Cemetery QCD to Plaintiffs, or to require Chauncey to file an
original Union Cemetery QCD with the Beaufort County Register of Deeds.

20. In the alternative, Plainfiffs are informed and believe that they are entitled to an order from this Court

- authorizing the Beaufort County clerk of court or some other person appointed by the court to execute

the Union Cemetery QCD, and when so done to have like effect as if done by the Chauncey.
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DAMAGES

21. As a direct result of Chuancey’s refusal to sign and/mf deliver or file the Union Cemetery QCD,
Plaintiffs have incurred legal fees and costs associated with bringing this matter before the court.

22, Plaintiffs request an order of the court requiring Chauncey to pay reasonable legal fees and costs, as
well as for the recording of the quit-claim deeds, pursuant to Rule 70, SCRCP.

| CONTEMPT

23. The court in proper cases may adjudge a party h contempt for falre to deliver deeds. Rule 70,
SCRCP.

24. Plaintiffs reqtlést that the court enquire into this matter, and if appropriate adjudge Chauncey in
conterpt of court for failure to provide the Union Cemetery QCD as conternplated by the Agreement.

RULE 11 CERTIFICATION

25, PlaintifP's attorney has commumnicated with Chauncey in writing on December 16, 28, and 31, 2015,
and Jamary 7, 12, and February 10, 2016 regarding execution and/or receipt of the quit-clim deeds.

26. Pursuant to Rule 11(a), SCRCP, Plaintiffs’ attorney affirms that that he has attempted in good faith to
resolve the matters mecessitating this motion, and that further consuliation would serve no useful

propose.

_ [signature on next page]
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Respectfuly Submitted,

© Kaiser Reddick, LLC

e

By: Drake H. Kaiser
1000-D St. Andrews Road
Columbia, SC 29210

T (803) 394-2107

F (855) 640-6088

drake@krlawsc.com

Attorney for Phaintiffs -
Cohmmbia, South Carolina

/ NP 2016
o 4 A
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA |
FOR THE 14™ JUDICIAL CIRCUIT

COUNTY OF BEAUFORT :
CIVIL CASE NO: 2013-CP-07-2251

Nell Barnwell Hay and Edward Bamwell, Jr.
Plaintiff (s),
MEDIATION AGREEMENT

VS.

Chauncey N. Brown-Barnwell, J anice
Barnwell

o " e Y N S o N N N

Defendants,

THIS MEDIATION AGREEMENT resulted from the ADR mandated Mediation
Conference held and conducted in the above-captioned case by S.C. Certified Mediator, E.W.
Bennett, Jr., Esquire, on 8/7/2015 in Walterboro, S.C. and it is hereby made and ‘concluded and
entered into on this the A day of ﬂe e ﬂl@/ , 2015, by and between the within
Plaintiffs, Nell Barnwell Hay and Edward Barnwell, Jr., with the aid and assistance of their legal
counsel herein, Drake H. Kaiser, Esquire of Kaiser Reddick, LLC in Columbia, S.C., and the
Défcndénts, Chauncey N. Brown-Bamwell, Esquire and Janice Barnwell, who were represented at
the outset of such mediation conference on 8/7/2015 by Attorney William Sloan, Esquire, of
Summerville, S.C. Attorney D. Thomas Johnson, Esquire, of Hardeeville, S.C. formerly represented
the above-named Defendants in this matter but he was relieved as legal counsel herein for such
Defendants prior to the mediation conference that was held and conducted in this case on 8/7/2015.

: RECITALS
That the Plaintiff filed its Amended Summons and Amended Complaint in this Action on

9/16/2013.
That a timely Answer and Counterclaim was filed on 11/1/2013 by the above-named

Defendants, Janice Barnwell and Chauncey N. Barnwell, Esquire, as Pro-Se Defendants, to the
Plaintiff’s Amended Complaint.

That a timely Reply to Defendants’ Counterclaim was filed herein on 12/2/2013 by the
Plaintiff. ‘

That a Voluntary Dismissal was filed with the Court herein on 1/8/2014, and thereafter on
5/13/2014 an Order was issued and entered striking the Voluntary Dismissal.
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All of the parties he;eto by and through their legal counsel herein at the time previously
voluntarily agreed to participate in alternative dispute resolution as required and mandated by the
S.C. Rules of Civil Procedure with respect to all contested issues in this non-exempt case pursuanf
to a written Agreement Regarding Mediation Procedures dated 9/16/2014 whereby it was agreed and
stipulated by the consent of all such parties hereto and/or their respective legal counsel herein that
Everett W. Bennett, Jr., Esquire, a S.C. Certified Mediator from Walterboro, S.C., would act and
serve as the Mediator in this case. /

As required and mandated by ADR pursuant to the S.C. Rules of Civil Procedure, all of the
parties hereto along with their respective legal counsel herein attended and participated in the
mediation conference held and conducted by S.C. Certified Mediator, Everett W. Bennett, Jr.,
Esquire, on Friday, August 7, 2015, at the McLeod Conference Center located at 111-A East
Washington Street, Walterboro, SC29488. All parties were actively involved as participantsin the
mediation and did not appearfo be under duress or fhe influence of any alc;,ohol or drugs that would
make them unable to understand the terms of this written mediation agreement. All of the parties

hereto with and upon the aid and assistance and advise of their respective competent legal counsel
herein now consider it to be in their respective best interests to fully settle and resolve all of the

contested issues present and existing between themselves in the above-captioned matter.

All of the parties hereto with the aid and assistance and advice of their respective legal
counsel herein now wish to reduce and render their mediated agreement into a fully binding and
enforceable written settlement agreement and all such parties hereto and their respective legal
counsel herein now hereby desire that this written mediation agreement shall constitute the total and
complete settlement agreement by and between them with respect to all matters relating to this
matter. Each party has retained and is represented by legal counsel in connection with the
negotiations for and the signing of this agreement. Drake H. Kaiser, Esquire, of Columbia, South
Carolina, represents the Plaintiffs, Nell Barnwell Hay and Edward Bémwell, Jr. The Defendants,
Chauncey N. Brown-Barnwell, Esquire, and Janice Barnwell are now representing themselves as

Pro-Se Defendants in this case at the present time.
NOW THEREFORE, for and in consideration of the mutual and several binding promises,

covenants and undertakings herein contained, which each party hereby acknowledge, the parties do
hereby freely and voluntarily covenant and agree as follows:
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The parties herein have agreed to enter into a Contract for Sale to prepared by
Attorney Drake Kaiser for the purchase price of $122,500.00, wherein Nell Barnwell
Hay and Edward Barnwell, Jr., as Sellers hereby agree to sell the real estate located
at 98 Union Cemetery Road, Hilton Head Island, SC 29926 to Janice Barnwell, as the
Purchase/Buyer, and the closing must take place within 90 days from the date of this
agreement. Loan Financing is contingent and if loan financing is denied then the
parﬁes will then reconvene mediation after 90 days. The Purchaser/Buyer will pay
all closing cost and the real estate located at 98 Union Cemetery Road, Hilton Head
Island, SC 29526 will be sold “As Is” with no warranties. The Purchaser/Buyer will
receive Deed to 98 Union Cemetery Road, Hilton Head Island, SC 29926 upon
Sellers’ receipt of the full paymeht of the agreed upon purchase price. The
Purchaser/Buyer, Janice Barnwell, will execute and record a twenty (20) year Right
of First Refusal in favor of the Sellers; Nell Barnwell Hay aﬂd Edward Barnwell, J r,
if Janice Bamwell ever decides to sell 98 Union Cemetery Road, Hilton Head Island,
SC 29926 at the purchase price to be determined by the then current appraisal fair
market value. ' e

The parties agree that any all prior Quit-Claim Deeds previously executed and filed
of public record by and between the within Plaintiffs and the above—named
Defendants will be promptly reversed by the proper execution and delivery of all
necessary Quit-Claim Deeds by all appropriate parties hereto and by the prompt
recording of all such executed Quit-Claim Deeds as required to do so within thirty
(30) days after the date of their execution of the within Mediation Agreement.

Al of the parties hereto hereby agree that no further lawsuits will be filed by them
in regard to any of the issues addressed in and by the various pleadings and motidns
and orders and decrees previously filed in this pending civil case; and all pending
eviction actions in Magistrate Court and all pending Motions and Foreclosure Case
before the Beaufort County Master In equity will continue and be held in abeyance
for 90 days; upon consummation of sale of 98 Union Cemetery Road, Hilton Head
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Island, SC 29926 to Janice Barnwell, then at such time, all pending Motions shall be
withdrawn and all pending eviction actions will be dismissed.

Allof the parties agree to continue to maintain the status quo of and continue to hold
the Gum Tree Property in three (3) equal shares as tenants-in-common and all of the
parties hereto also agree to work diligently and promptly and reasonably in a good-
faith attempt to effect a partition-in-kind of the Gum Tree property.

All of the parties hereto hereby agree that the within Plaintiffs will promptly dismiss
with prejudice the Constructive Fraud Claim and Cause of Action previously filed
against the Defendant, Chauncey Barnwell; and that the above-named Defendants
will promptly dismiss with prejudice the Breach of Fiduciary Duty Claim and Cause
. of Action previously filed against the Plaintiff, Edward Barnwell, Jr. '
All of the parties hereto hereby agrée that the above-named Defendants will promiptly
dismiss all of their Adverse Possession Claims and Causes of Action previously filed
against any or.all of the above-named Plaintiffs.

The Plaintiﬁ"s, Nell Barnwell Hay and Edward Barnwell, Jr., and the Defendant,
Janice Barnwell, now hereby all agree that they will each continue to jointly own
together as tenants-in-common a 1/18th undivided interest each in the Wild Horse
Road Property (6.15%) and a 1/24th undivided interest each in and to the Matthews
Drive and Pauline Drive Properties and such aforesaid parties hereto also further
agree that they will continue to work together in their good-faith and prompt and
reasonable and diligent efforts to effect a partition-in-kind settlement of all such
aforesaid real property owned together jointly as tenants-in-common.

All of the parties hereto hereby agree that the Union Cemetery Road Property
contains a total of 3.36 acres per the current Plat and that they each should own a
total of 1.12 acres on the Union Cemetery Road and that J anice Barnwell will pay for
a Division Survey and Plat to be prepared to accomplish such divisicn with the
understanding that Nell Barnwell Hay and General S. Hay wiil retain their current
1.00 acre Lot and house and will receive additional 0.12 contiguous acres per new
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10.

11.

12.

Plat and Janice Barnwell once she pays purchase price of $122,500.00 for 98 Union
Cemetery Road, Hilton Head, SC 29926, she will retain her current 0.49 acre Lot
with house and improvements per current Plat and Janice Barnwell will receive an
add_itional 0.63 contiguous acre per new Plat and E.dward Barnwell, Jr. will receive
a separate Lot in his name only containing 1.12 acres to be Deeded to him; Janice
Barnwell will pay for Deed Fees and Recording Fees; also if Janice Barnwell for any
reason cannot obtain ﬁnancmg for $122,500.00 to pay Nell Barnwell Hay and
Edward Barnwell, Jr. for house at 98 Union Cemetery Road, Hilton Head, SC 29926,
then this part of agreement will be rendered null and void.

All parties hereto hereby agree that they will promptly execute an appropriate First
Right of R_efusd to Purchase for a fixed term of Twenty (20) years on each of the

_ three (3) properties which contain 1.12 acres, more or less, each at current Fair

Market Value per a current appraisal by a licensed Real Estate Appraiser as the
agreed upon purchase price. |

All parties hereto hereby agree that the within Plaintiffs will be responsible for the
prompt payment of one-half (%2) of the Mediation Fees due and owing to E.W.

‘Bennett, Jr., Esquire, as the Mediator herein; and that the above-named Defendants

will be responsible for the prompt payment of one-half (*2) of the Mediation Fees due
and owing to E. W. Bennett, Jr., Esquire, as the Mediator herein.
All of the parties hereto hereby agree that each party hereto will be solely liable and
rdsponsible for the payment of their own Attorney Fees and Costs incurred in this
case without the right of contribution from any other party hereto.
All of the parties hereto hereby agree that they will get together every quarter, at least
four (4) times a year, to discuss family property and partition-in-kind and etc. and
each party hereto hereby solemnly agrees to seek and support the Court's approval of
this agreement in any pending or future action or proceedings in any court of
competent jurisdiction and to do nothing in derogation of the agreement or in any
way attempt to discourage such approval by the Court.

_ Each party hereby acknowledges and agrees that this settlement addresses all
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current issues raised herein.

The parties represent and further agree that he or she fully understands his or
her ‘lega.l rights and obligations and that each has entered into and executed this
agreement freely and voluntarily, intending to be bound forever by it and intending
that it shall be enforceable by the other party in any Court of competent jurisdiction.
This agreement expresses the entire agreement between the parties and supersedes
any prior understandings or agreements between them, and there are no
representations or warranties other than those specifically set forth herein. This
agfveemcnt is modifiable with signatures of all parties upon such an addendum.
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Mediation Agreement -
Hay vs. Bamwell
Case No. 2013-CP-07-2251 .

Dated this q‘iv\"day of @e&fm beY

Signatures on following page

»/ /i

e Y
G gy A

Drake fi. Kaiser, Esquire

Attorney for the Flaintiffs

1000-D St. Andrews Road
Columbia, SC 29210

(803) 724-1266 Telephone

(803) 640-6088 Facsimile

E-mail Address: drake@krlawsc.com

s . 14 —
/ ' (4 ;
Ne% Barnwell Hay, Plaintiff jfl

7
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Mediation Agreement
Hay vs. Bamwell
Case No. 2013-CP-07-2251
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William H. Sloan, Esqmre
Attorney for the Defendants
P. O. Box 85

Summerville, SC 29484
(843) 873-7531 Telephone
(843) 873-7527 Facsimile

E-mail Address: whs@sloanlawfirm.net
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- STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT )
, ) Case No.: 2013-CP-07-2251
Nell Bamwell Hay and Edward ) : _
Barnwell, Jr. , ) ADDENDUM TO
Plaintiffs, ) MEDIATION AGREEMENT
)
V. )
)
Chauncey N. Brown-Bamwell, )
Janice Barnwell )
 Defendants. )
)

THIS ADDENDUM attaches to the Mediation Agreement that resulted from the ADR mandated Mediation
- Conference held and conducted in the above-captioned case by S.C. Certified Mediator, E.W. Bemett, Jr.,
‘Esquire, on August 7, 2015 in Walterboro, South Carolina. On becember 9, 2015, pursuant to said
Agreement, the parties reconvened the mediation conference with Mediator Bemmett in Walterboro, South
Carolina. pmmgmphmﬂsNeanwenmyandEdwardBamwen,Jr., along with their legal cotmsel,
Drake H. Kaiser of Kaiser Reddick, LLC, in Columbia, South Carolina. Also present was Defendant Janice
Bamwell. During the mediation conference, Defendant Chauncey N. Brown-Barmwell, Esg., contacted
Mediator Bermett and the parties by phone, and authorized Defendant Janice Barnwell to actontmbehalﬁ
Defendamsnnved forwardprose. | ‘

During the mediation conference, all parties agceedtod:enndiﬁcaﬁonofcertai:termsandamdmm
ofaddm‘omltemsto ﬂleMediaﬁonAgreﬂmm,assetfonhherem.Exceptasexpresslyumdiﬁedor
mpphmdhumaanfmeMMnAgreeMHrmmmcmngedIhemmm
supplenmtsto ofths Addemdumane attachedandmcorporatedmo said Mediation Agreement.

10f6

Va0,



NOW THEREFORE, for and in consideration of the mutual and several binding promises, covenants,
and undertakings herein contained, which each party hereby ackuowledge, the parties o bereby feely and
volmtarily covenant and agree as follows:

Modifications to Mediation Agreement
'A. Paragraph 1 (page 3) of the Mediation Agreement is hereby modified, supplemented, and changed to:

IhepmﬁshﬂehhawagreedﬂatNelBamweﬂ}hy,EdwudBamwelk.,aMJamceBameﬁwm

enter into a Contract for Sale, to be prepared by Attorney Drake Kaiser, for the purchase price of

$122,500.00, wherein Nell Barnwell Hay and Edward Barnwell, Jr., as Sellers, agree to sell the real
estate Iocated at 98 UTnion Cemetery Road, Hilton Head Iskand, SC 29926 to Janice Barnwel, as the

Pm'dmser/ﬂuyer and the closing st take place on or before April 1, 2016. Janice Barnwell shall

pay a $3,000 down-payment, as set forth in the Addendum to Mediation Agreement. The agreement

to sell the real estate shall be contingent on Janice Bamwell’s ability to secure Loan Financing. The

Purchaser/Buyer will pay all closing costs and the real estate located at 98 Union Ceraetery Road,

Hikon Head Island, SC 29926 will be sold “As Is.” The Purchaser/Buyer will received the Deed to 98

Union Cemetery Road, Hiton Head Iskand, SC 29926 upon Seller’s receipt of the fiill payment of the

agreed upou purchase price. The Purchaser/Buyer, JaniceBarnweII,wiﬂexemteandrécordaMemy

(20) year Right of First Refusal in favor of the Sellers, Nell Barnwell Hay and Edward Barnwell, Jr., if

~ Janice Barnwell ever decides to sell 98 Union Cemetery Road, Hilton Head Island, SC 29926 at the
purchase price to be determined by the then current appraisal fair market value,
Additional Terms for Mediation Agreement
B. This Addendum to MedhﬂonAgeemnshalbeexemdbyanpanies,andsignnneseﬁchanged
electronically, on or before December 31, 2015. Defendants shall also mail the signature page
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comaming their original signatiwes to PWS attorney, Drake H. Kaiser, on or before December 31,
2015. AMy Kaiser will mail a copy of the completed Mediation Agreement to Defendants as soon
as all signatures are collected.

. The Quit-claim Deeds reférenced in Paragraph 2 (Page 3) of the MediatioﬁAgneemenmhallbe
executed by Defendant Chauncey Bamwell, and properly witnessed and notanzed, on or before
December 31, 2015. Defendant Chauncey Barnwell shall promptly delivery the original docuiments
bearing his witnessed sigoature to Plaintiff's attorney, Drake H. Kaiser, once executed.

. The above-mentioned agreement to sell the real estate shall be executed by all necessary parties, and
the signatures exchanged electronically, on or before December 31, 2015. Plaintffs shall also mwail or
otherwise deﬁverthesignune'pageconmmhgthekoﬁ@alsigmnnesmjaniceléamweﬂ, on or before
December -31, 2015. Janice Barnwell will mail a copy of the completed agreement to sell the real
estate to Plaintiff’s attorney as soon as all signatures are collected.

Janice Barnwell shall make down-payments on the above-mentioned agreement to sell the real estate
in the amount of $3,000, with $1,000 due on or before Jamuary 1, 2016; $1,000 due on or before
February 1, 2016; and $1,000 due on or before March 1, 2016. Faihwe to make said payments by
the 15th day of the month in which it is due shall be construed as a breach of the Mediation
Agreement. Janice Barmwell shall make said payments directly to Nell Bamwell Hay.

. Janice Bamwell shall pay and/or reimburse Plaintiffs Nell Barnwell Hay and Edward Bamwel, Jr., in
the amount of $236.00, for the premim due for the hazard insurance for 98 Union Cemetery Road,
Hilton Head Island, SC 29926, for the months of January, February, and March, 2016, said payments
being due on or before meﬁuscdayofmempecuvemﬁm Failure to make said payments by the
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15th day of the respective month shall be construed as a breach of the Mediation Agreement. Janice
Barmwell shall make said payments directly to Nell Barnwell Hay.

. The dismissals with prejudice referenced in Paragraphs 5 and 6 (Page 4) of the Mediation Agreement
shall be executed by the necessary pams on or before December 31, 2015. Defendants shall
promptly delivety the original documents bearing their signatiwe to Plaintiff’s atmrnéy, Drake H.
Kaiser, onoémcmad,whoshalmmpmnpdyﬂeDefendants’andPhhﬁﬂs:dMSsals.

Should Janice Barnwell be unable to obtain loan financing as contemplated in the above-mennoned
agreement to sell the real estate, or otherwise be unable to meet the agreed purchase price for 98
Union Cemetery Road, Hiton Head Island, SC 29926, then Janice Barnwell and Chauncey Barnwell
mmwhmﬂymmmwmsmmmmmmwom&%m@
Cemetery Road, Hilton Head Island, SC 29926 on or before April 1, 2016.

Janice Barnwell and/or Chauncey Barowell agree that, in the event Nell Bamwell Hay and Edward
Barmwell, Jr., must incur legal fees and costs, incinding reasonable attorney fees, to remove, evict, or
otherwise enforce the terms of the Mediation Agreement, including the Addendum thereto, then Janice
Barnwell and/or Chauncey Bamwell shall pay any and all of said legal fees and costs, including
reasonable attorney fees, to Nell Barnwell Hay and Edward Bamwell, Jr., or their Attorney.

_ Janice Barnwell authorizes Attorney Drake Kaiser to contact the preparervofthe Plat she has
conm?ssbﬁgdmdismssﬂmnec&ssityofa%ﬁ)oteasememdmgress/egmss onto the property
belonging to Nell Barnwell Hay and Edward Barnwell, Jr.

. Plaintiffs and Defendants shall pay their respective shares of the Mediation Fees due and owing to
E.W. Bemnett, Jr., Esq., as the Mediator herein, on or before December 31, 2015, unless other

payments are made wihMediaﬁorBemettinw&mg.
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Dated this 31st of December, 2015, and signed by all participants.

_%4% P
Drake H. Kaiser, Esq.
Attomey for Plaintiffs
1000-D St. Andrews Road
Columbia, SC 29210

T (803) 394-2107

F (855) 640-6088

E drake@krlawsc.com

B -_
IIF&' &Mﬁﬂ &jé
Nell Barnwell Hay, Plaintiff

Edward Barnwell, Jr., Plaintiff
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Dated this 31st of December, 2015, and signed by all participants.

Drake H. Kaiser, Esq.
Attorney for Plaintiffs
1000-D St. Andrews Road
Colmbia, SC 29210

T (803) 394-2107

F (855) 640-6088 -

E drake@krlawsc.com

Nell Barnwell Hay, Plaintiff

5,4%9 Mﬁ%

Edward Barnwell, Ji., Plaintiff
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Addendum to Mediated Agreement _

Hay v. Barnwell
Case No. 2013-CP-07-2251

Chauncey N. Brown-Barmwell, Defendant

Janice Barmnwell, Defendant
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

Nell Barnwell Hay and Edward
Barnwell, Jr.

Plaintiffs,
V.

Chauncey N. Brown-Barnwell,
Janice Barnwell,

Defendants.

) COURT OF COMMON PLEAS
) FOURTEENTH JUDICIALCIRCUIT

)
) Case No.: 2013-CP-07-2251

)

) RESPONSE TO PLAINTIFFS

) MOTION FOR SPECIFIC

) PERFORMANCE AND

) ENFORCEMENT OF MEDIATION
) AGREEMENT -

TO: DRAKE H. KAISER

MOTION IN OPPOSITION OF SPECIFIC PERFORMANCE AND
ENFORCEMENT OF MEDIATION AGREEMENT

NOW COMES, Chauncey N. Barnwell and Janice Barnwell, and respectfully requests

that this Court deny Plaintiffs Motion for Specific Performance and Enforcement of

" Mediation Agreement and shows the Court the following.

1. All parties to this action meet for Mediation on August 7, 2015.

2. The parties agreed to a sales price on the property identified as 98 Union

Cemetery Rd., Hilton Head, SC 29926.

3. The parties agreed that Chauncey Bamwell would re-convey property back to

Nell Barnwell Hay in order to effectuate a proper subdivision of the properties

identified as Gum Tree Road and Wild Horse Road.

4. Further, the parties agreed upon Chauncey Bamwell re-conveying Gum Tree

Road and Wild Horse Road to Nell Barnwell Hay, she would in turn dismiss her

allegations of Fraud delineated in Plaintiffs complaint.

A&



5. The parties agreed that Janice and Chauncey Bamnwell wéuld pay to have 98
Union Ceﬁletery Road survéyed. |

6. Thé parties did not agree that Chauncey Barnwell would re-convey his interest in
98 Union Cemetery Rd. to J. anice Barnwell as the Plaintiffs would lead this Court
to believe.

7. Ais'o, Chauncey Bamwell did not express any interest in dismissing his claims of

- Adverse Possession and Breach of Fiduciary Duties until Gum Tree Road was
properly subdivided.

8. Chauncey Barnwell was unable to attend the December 9, 2015 mediation since
no other attorney in his practice was able to cover a Jury Trial set in the State
Court of Chatham County on the same date.

9. Chauncey Bamwell gave Janice Barnwell express permission to sign his name at
the December ‘9, 2015 mediation for the solé purpose of memorializing the sales
price for the property known as 98 Unién Cemetery Rd. and to reduce his promise
in writing in regards to re-convey Wild Horse Road and Gum Tree Road back to
Nell Barnwell Hay for her promise to dismiss her Fraud claim and nothiqg else.

10. Chauncey Bamwell expresses to this Court that any other stipulation purported by

the Plaintiffs is false.

29



SPECIFIC PERFORMANCE

11. Defendants request for specific performance should be denied based upon SC

Code § 32-3-10.
DAMAGES

12. Plaintiffs request for attorneys fees should be denied whereas the very same
Mediation agreement that Plaintiff seeks this Court to enforce explicitly states in
Recital 11 that “all of the parties hereto hereby agree that each party hereto will |
be solely liable and responsible for the payment of their owﬁ Attorney Fees and
Costs incurred in this case without the right of contribution from any other party
hereto.

CONTEMPT

13. Chauncey Bamwell requests that Plaintiffs request for Contempt be denied
whereas this Court has not entered a judgment nor order directing any party to
execute a conveyance of land or to deliver deeds or other documents or to perform

~ any other specific act. SCRCP Rule 70 |
Respectfully submitted,
This 17 day of March, 2016.

s/Janice M. Bamwell
Janice M. Bamwell

s/Chauncey N. Barnwell
Chauncey N. Barnwell

98 Union Cemetery Rd.
Hilton Head Island, SC 29926
T: (800) 834-1898

F: (866) 468-9898
cnbarnwell@gmail.com
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STATE OF SOUTH CAROLINA - ) COURT OF COMMON PLEAS
) FOURTEENTH JUDICIALCIRCUIT

COUNTY OF BEAUFORT )
) Case No.: 2013-CP-07-2251
Nell Barnwell Hay and Edward ) ‘
Barnwell, Jr. . ) RESPONSE TO PLAINTIFFS
) MOTION FOR SPECIFIC
Plaintiffs, ' ~ ) PERFORMANCE AND
: ' ) ENFORCEMENT OF MEDIATION
v. ) AGREEMENT
)
Chauncey N. Brown-Barnwell, )
Janice Barnwell, )
)
" . Defendants. )

CERTIFICATE OF SERVICE
Janice and Chauncey Barnwell, hereby certify that they have faxed and emailed
opposing counsel with their Motion in Opposition of Specific Performance and
Enforcement of Mediation Agreement:
Drake Kaiser

Fax: (855) 640-6088
Email: drake@krlawsc.com

This 17 day of March, 2016.

s/Janice M. Barnwell
Janice M. Barnwell

s/Chauncey N. Barnwell
Chauncey N. Barnwell

98 Union Cemetery Rd.
Hilton Head Island, SC 29926
T: (800) 834-1898

F: (866) 468-9898
cnbamwell@gmail.com
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STATE OF SOUTH CAROLINA
14TH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT
COURT OF COMMON PLEAS
CASE NUMBER 2013-CP-07-02251

NELL BARNWELL HAY, ET AL PLAINTIFFS

?ERSUS (zﬁP

U
MARCH 30, 2016
TRANSCRIPT OF HEARING

BEAUFORT, SOUTH CAROLINA

CHAUNCEY N. BROWN-BARNWELL, ET AL DEFENDANTS

BEFOR E:

CARMEN T. MULLEN, JUDGE

WANDA H. ROWE, CVR-CM
OFFICIAL COURT REPORTER
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APPEARANCES"

ON BEHALF OF PLAINTIFFS
NELL BARNWELL HAY, ET AL:

HON. DRAKE H. KAISER

KAISER REDDICK, LLC

1000-D STREET

ANDREWS ROAD

POST OFFICE BOX 212940

COLUMBIA, SOUTH CAROLINA 29210-2940
803-724-1266
drakekrlawsc.com

ON BEHALF OF DEFENDANTS .
CHAUNCEY N. BROWN-BARNWELL, ET AL:

HOM. CHAUNCEY N. BARNWELL

-BRCWN BARNWELL, P.C.

98 UNION CEMETERY ROAD

HILTON HEAD ISLAND, SOUTH CAROLINA 29926
800-834-1898
brownbarnwelllaw@gmail . com

MS. JANICE BARNWELL WAS PRESENT.
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Appearances..................... ceeeen PR
IndexX. ..o, e e e et e e
By the Court............. ceesevsesacsenes cesas
ATTACHMENTS
Certificate of Reporter......................
Keyword Index
EXHIBITS
No exhibits were admitted.
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3-30-16 HAY V BROWN ~ HEARING

BEGINNING 12:44 P.M.
BY THE COURT:
THE COURT: All right. We’re back again on Nell

Barnwell Hay, plaintiff, versus Chauncey H. Barnwell.

’Okay.

. MR. KAISER: Thank you, your Honor.

THE COURT: Yes.

'MR. KAISER: This is our motion to enforce a
provision of an agreement that was reached at settlement
in August of 2015. I have briefed the Court on the
background of the case. Just to summarize, this case is
a child of a very long foreclosure action that began in
2005, and only resolved in finality of August 2015.

In January of 2013, Defendant Chauncey Brown, who
is an attornef, although not licensed in the State of
South Carolina, induced my client, his aunt, and his
mother to file certain documents styled quitclaim deeds
within the Beaufort County records. We maintain that
these quitclaim deeds were invalid because they did not
comply with South Carolina statutory law. For instance,
they were completely lacking in legal descriptions.

When they refused to withdraw the quitclaim deeds,
we brought this action to remove the quitclaim deeds to
remove the title. We tried ﬁo first mediate the case
pursﬁant to the orders in September of 2014. The
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3-30-16 HAY V BROWN , HEARING

defendants refused to come. The mediator filed the
report in January of 2015. I filed a motion to compel,
which was heard before your Honor on March 15, 2015. We

finally mediated in August of 2015, and we produced a

‘settlement agreement that the defendant subsequently

refused to sign.

Part of our agreement was, if certain conditions
were not met, we would agree to re-meet to reconvene the
mediation cne more time to see if there was anything we
could do to work it out. We reconvened in December. At
that time, although Ms. Janice Barnwell appeared, Mr.
Barnwell did not appear, although he did call in to the
mediation and authorized his mother to sign his name on
the pPrior agreement as provided.

The prior agreement specified that the four
quitclaim déeds would be reversed, removed. One was
from my client, which was done. Three were from Mr.
Barnwell. Mr. Barnwell complied with two of them, but
he has declined to bring the next -- to file the last of
the quitclaim deeds for me to resolve the title issues.

' The mediated agreement is found attached to the
motion.

THE COURT: I see that.

MR. RAISER: This Court has jurisdiction over
eﬁforcing a mediation agreement, Rule 43(k). And

| Page 5 ORIGINAL
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3-30-16 HAY V BROWN | | , HEARING

because it involves the covenant of title, Rule 70 also
~applies, where the Court can compellthe transfer of
title, or, in the alternative, where the Court can sign
on his behalf.

I would point out further that, in the prior
hearing from March 15, 2015, Mr. Barnwell himself
stipulated on record at the time they had no problems
withdrawing these quitclaim deedé, and yet, we are now

three/fourths of the way there. We want to go through

the last one.

THE COURT: Okay. What's the problem with the
third one?

MR. BARNﬁELL: Your Honor, respectfully, I disagree
with his assertions as'of today. Looking at the
agréement that was dictated and expressed by counsel
previously, those are ﬁot the terms that we agreed to at
the mediation session. So, that’s the reason that I --

THE COURT: I guess I need to look at the mediation
agreement. Is this in the addendum, or is it in the
first mediation agreement?

| MR. KAISER: The first mediation agreement, the one
that was signed by all parties. | |

MR. BARNWELL: Well, I would refute that assertion,
as well, your Honor, because --

THE COURT: - Okay. Well, let me read it.

Page 6 ORIGINAL
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3-30-16 HAY V BROWN HEARING

MR. BARNWELL: Yes, ma’am. Absolutely.
THE COURT IS READING.

THE COURT: Okay. Well, I'm reading Paragraph 2,
your original mediation agreement, and tell me where
there wasn’t compliance with certain portions of this
that made it not be put into effect. I mean, this
paragraph says that all parties agree that all prior
quitclaim deeds previously executed and filed of public
record between the within plaihtiffs and the above-named
defendants will be promptly réversed.

MR. BARNWELL: Can I respond, your Honor.

THE COURT: I'm asking you. Yes.

MR. BARNWELL: Oh, yes. So, what happened was, we
met on August the 7th. That was the first -- when you
ordered us to gé, that was the initial time where we
met. We mediated for about ten hours, but for some
reason, the language was so convoluted, what Mr. -- he
actually just wrote out the agreement. So, that’s why
we agreed to reconvene.

.THE COURT: Okay.

MR. BARNWELL: So, after -- when we reconvened in
Decémber, or December 9, I had a trial, and I told them
that beforehand that, you know, can we set this for
another date; you know, my client’s out of town; and
this was first docket; there’s no continuance on this

Page 7 ORIGINAL
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3-30-16 HAY V BROWN ‘ HEARING

pérticular matter. So, they said, you know, -- I called
in. I told my mother that she’s able to sign for me on
three certain things, because we agreed with the price
of the sale of the property, --

THE COURT: The problem I have with this is, is
that I'm looking at what was put down in the agreement
that you mother stated, which is Exhibit B. It said:

During the mediation conference,

Defendant Chauncey N. Brown-Barnwell,

Esquire, contacted Mediator Bennett aﬁd

the parties by phone, and authorized Defendant

Janice Barnwell to act on his behalf.

_ That doesn’t say on three issues; it doesn’t say on
anything specific; it says that, éccording to your
mediator, she could act on your behalf. It didn’t give
any limitations. So, what do I do with that? I mean,
that’s what the mediator, who is, you know, again, a
neutral, that’s what he’s telling me.

MR. BARNWELL: Yes, ma’am. I completely
understand, but as I stand here today, that wasn’t my
intend, giving her full authorization to sign for any
and everything that was purported to have been put forth
aﬁ the particular mediation. I gave her authority to
sign for the amount of the sale that we would go ahead
and pay for the survey, and that I would forward back my

Page 8 ORIGINAL
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interest to which, you know, my aunt is saying I
defrauded her on. That was what we égreed to at the
mediation. And that’s what I was giving her authority
to sign for. | ‘

THE COURT: I got to tell you what the problem I
have with all this is. All parties are required to be
at mediation.

MR. BARNWELL: Yes, ma’am.

THE COURT: And the only reason why that mediation
went forward was because you gave her full authority to
settle on your behalf. I can tell you, that’s where the
problem lies. You shouldn’t have been allowed not to be
at the mediation. I understand you’re saying'you had a
trial or something else going on, --

MR. BARNWELL: Yes, ma’am.

THE COURT: -- and that should have been brought --
if that was an issue and a problem, you should have come
to the Court and said, liéten, I've got a conflict in
another court in another state or whatever you had.

MR. BARNWELL: Yes, ma’am.

THE COURT: So, again, I mean, I wouldn’t have

~excused you from the mediation if you were going to be

bound by it. So, all I can do is go on what the
mediator is saying, and he’s saying that you gave her
authority, which is the only reason why I‘m going to

Page 9 ORIGINAL
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presume Mr. Bennett went forward on the case.
| MR. BARNWELL: Yes, ma'am.

THE COURT: But. Okay.

MR. BARNWELL: Well, I would just argue that,
looking at the case law that was cited, Young and
Cooler. It appears that, you.know, if someone’s
disputing this particular agreement; it wasn’t in open
court; there’s no written stipulation that was entered
into the record; and there was no consent order that was
signed by me. I don’t really -- I think that gives you.
a situation where you can rule that this mediation
agreement’s unenforceable and put it down on the trial
roster. And that’s what were seeking here today, your
Honor. '

THE COURT: Do you want to respond, Mr. Kaiser?

MR. KAISER: Your Honor, Mr. Barnwell was copied on
all correspondence. He had ample opportunity to seek
modification of the orders prior to their signature.
Certainly, the addendum was circulated to them. He just
decided to ignore it.

Also, your Honor, he did comply. We see from his
patﬁern of behavior that he has released the interest in
two of the three pieces of property back to where it
sh@uld be. We assume that is because he’s complying
with his own agreement and his own representation to the
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3-30-16 HAY V BROWN HEARING

Court that he has no problem with restoring the title to
. the land back where it needs to go. But now, three, you-
know, four months later he’'s saying, well, I didn‘t
really mean that. "I don’t belieﬁe that dfagging us into
court to say that was at all appropriate. And if he has
grievances, he has other remedies with the Court rather
than ignoring a settlement agreement.

MR. BARNWELL: Well, I would disagree, because I’'m
not the one that filed the motion. I told Mr. Kaiser
before that that’s not what T agreed to. It’s clear
that this addendum that was required to being signed,
that was the finalization on the agreement. So, it’s
almost as if the mediation --

THE COURT: It’s got your signature on it.

- MR. BARNWELL: No.

' THE COURT: You’re saying it’s not your signature.
Again, again, mediator’s telling me that you authorized,
byrphone, your co-defendant to sign for you, which we’re
all lawyers, you know we can do that. You all are some
rélation, obviously. Your mother? Your?

. MR. BARNWELL: Sister. My mom. Yeah, that’s my
mom. But honestly, your Honor, --

MR. KAISER: This is a family.

THE COURT: Clearly, with all the names, that’s
obvious. | '

Page 11 , ORIGINAL
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3-30-16 HAY V BROWN HEARING

MR. BARNWELL: Right.

.THE COURT: Okay.

MR. BARNWELL: But all we’re asking, your Honor, is
that.there's case law that gives you auﬁhority to say
that this is unenforceable, and even the cases say that.
Wé don;t need to come into court and argue over
controversies like this. If one party doesn’t agree to
the agreement, we’ll rescind it and the next option is
putting it on the trial roster. And that’s what you
essentially said. You were surprised that, after three
years, that why is this not on the. trial roster. And
that’s what we’re asking the courts.

We’'re going to hire -- I'm not going to be a
witness and a lawyer in this particular case, but we’re
looking to hire counsel and then, try the issues that
are bresented because of civil liberties and civil
jﬁstice that we’re looking to seek, your Honor. So, it
will put us almost in a miscarriage of justice if you
were going to enforce this agreement where property’s
involved, and I’'m alleging that I did not sign. And I
willlstand before the Court, an officer in another
court, and stand here and say that I did not intend for
that agreement to be signed 6n my behalf.

' THE COURT: The problem I have with that is, Mr.
Bennett is a frequent lawyer that appears in my court.
Page 12. , ORIGINAL
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he serves on so many cases for orders of reference. I
send him dozens of cases. I don’'t doubt in my mind that
you said that.

What’s the problem now? I mean, at the point where
you all were ready to do this and it was all over with,
I:mean, is it just you’ve changed your mind and this is
our defense, or?

MR. BARNWELL: No. That’s just not what we agreed
to. I’m not going to stand before you and say something
that’s not true. So, I'm --

THE COURT: Did you sit through the entire
mediation and listen to it by phone? Or did you just
call in, give the authority, and go do your work?

MR. BARNWELL: That -- I was in the middle of a
trial. I said, Mom, you have the authority to sign on

the -- on the price that we completed a survey and that

| Ifll forward my claim -- my property'back to my Aunt

' Nell, because, you know, that’s -- the point of this was

that I was never intending to take anything from
anybody. There’s plenty of property here. We just
wanted to make sure that everybody got their particular
portion that was -- that was given to them from my
grandmother. .

So, the allegations in our complaint is that my
uncle dropped the ball. He was put in as the executor.

Page 13 - ORIGINAL
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Twenty years later that the property’‘s still not
pfoperly‘subdivided. That’s -- that’s what we’re here
for, your Honor. Not to argue and belabor the Court’s
time.

THE COURT: The question is, you guys can’'t agree,
and this case is a 2013 case. You still can’t agree.

MR. BARNWELL: And that’s why we have to put twelve
people in the jury box and let them decide.

THE COURT: Mr. Kaiser.

MR. KAISER: Just to clarify, --

MS. JANICE BARNWELL: Your Honor, may I speak?

THE COURT: No, ma’am, not yet.

- MR. KAISER: -- there is -- he did counterclaim
originally for breach of fiduciary duty against my
client, Mr. Edward Barnwell, who was the personal
representative of his mother’s estate. He transferred
the property according to the provisions of the will.
The estate has been -- the estate has been closed fér
well over ten years. This isn‘t a triable issue, and I
noted that in my reply.

THE COURT: All right. Well, let me do this. Let
me go through and look at it. Aand I will let you all
know something. And I’1ll either do a Form 4, or 1’11
ask someone for a proposed order.

‘Yes, ma’am. What did you want to say?

Page 14 | ORIGINAL
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MS. JANICE BARNWELL: Thank you, your Honor. I

would just like to say that several attempts have been

'made to resolve this issue among ourselves. And I

reached out to my oldest sibling, Edward Barnwell, who
was named as administrator. My mother’s will, twenty
years ago, she’s was deceased in 1996. It was for my

brother, too.

We have about, I would say, eleven to twelve acres.
Wés to subdivide the property among three children,
which was, even you .would think, simple arithmetic.

That was never done. I never tried to really force it
or pursue it, because I was busy being a single mom and
educating myself and working. And twenty years later,
of course, the probate has‘been closed. And the
property still has not been subdivided. And this is how
ahything just started.

I have been asking and requesting that we subdivide
thé property. I was already in the house. And the
answexr was always no, but at the time, I didn’t think it
wbuld have escalated to this point, then, you know, ﬁhe,
Court would have to be involved.

THE COURT: Do you all even speak?

MS. JANICE BARNWELL: i try -- I made attempt.
Professionally, I'm a licensed, professional counselor.
I help other people solve problems. I’'m helpless

Page 15 ‘ ORIGINAL
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because we have a lot of problem, a lot of underlying
family situations and issues, and it’s about power and
control. I reached out -- I have an email. I sent an
email, well, that’s my sister, because we live -- we'’re
a stone’s throw away. And we had a wonderful
relationship. And this has just created such a
dissension among our families. It’'s affecting our
children, from a close-knit family to a family now that
-- we don’t even communicate. We don’t even speak.

I reached out to my siblings. I‘m the youngest of
three. My brother says that he can’t discuss it. You
know, if we -- we have an interest. This is family
property we inherited, you know, and to deny me my
right, my birthright in what I inherited, it’s too --
and three.things, I can’t do .anything without their
signature and consent.

It was a hardship for me raising Chauncey as a ‘
single parent, when I had resources I inherited. Iﬁ
spite of the struggles, he étill managed to be a
prdductive citizen and became an attorney. And I just
wish that I had the knowledge now that I had then, and I
woﬁld have forced subdivision of property. And I was -
I was deceived into subdividing, because I did, in 1998
or 2000, I applied for a loan and used the house as
mortgage. I asked several times; can we subdivide the

Page 16 ORIGINAL
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property; I'm in the house; I need a home equity loan; I
need to have this funds to help me. My income was 35,
40 thousand, and that’s not a lot of money to be a
single pareﬁt to take care of expenses. The answer
always was no. My brother refused to subdivide the
property, so it‘s always been immediately two against
one. . And I just feel that it’s unfortunate, but the
people that’s still in three of our names, it should be
subdivided. And if they really just want the house, I'm
willing -- I don’t want to fight anymore. They can have
the house, but I just need to have the property that I
inherited. And I can make arrangements to re-establish
and build a home. Thank you very much.

MR. KAISER: Your Honor, under Rﬁle 70, you are
allowed to consider damages. I have here a
certification of my fees for today. If I have
permission to approach.

THE COURT: fou may.

MR. BARNWELL: Your Honor, I would just require
that -- there’s been no order of judgment --

| THE COURT: He's just doing it if in case, and I,
you know, if I intend to, but. You can go look at my
history. I mean, rarely do I ever do that, and
particularly, this is just a sad -- just as an off
comment on this. I don't,undefstand how families get to

Page 17 ORIGINAL
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this point, because I have three siblings, and I can’t
ever imagine anything that they could ever do that would
make me be estranged from them. But quite frankly, this
is not uncommon. And apparently, when people have money
and property, and they are fighting dver it, I can’t
imagine. I can’t imagine, not speaking to one of my
siblings what is twelve acres that -- who knows, I guess
it could be multi-million-dollar property, but I’'m

taking a wild guess it‘s not, considering you all are

1living on it and you’re stones’ throws from each other.

So, anyway, with that said, I‘m going to take this
under advisement. Let me look at it, and I will let you
know. And I‘1ll just make a ruling from there. Okay.

| MR. BARNWELL: Thank you, Judge. May we be
excused.

THE COURT: You may.

MR. BARNWELL: Thank you.

MR. XAISER: Thank you, your Honor.

END PROCEEDING 1:04 P.M.
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| STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
) FOR THE 14™ JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) _
) CIVIL CASE NO: 2013-CP-07-2251
Nell Barnwell Hay and Edward Barnwell, Jr.) '
)
Plaintiff (s), )
)
VS. ) MEDIATION AGREEMENT
)
Chauncey N. Browp—_Bamwell, Janice )
Barnwell S )
Defendants, )
. )

" THIS MEDIATION AGREEMENT resulted from the ADR mandated Mediation

Conference held and conducted in the above-captioned case by S.C. Certified Mediator, E.W.
Bennett, Jr., Esquire, on 8/7/2015 in Walterboro, S.C. and it is hereby made and concluded and

entered into on this the X F—day of __P2cemdn, . 2015, by and between the within
— Plaintiffs, Nell Barnwell Hay and Edward Barnwell, Jr., with the aid and assistance of their legal
. counsel herein, Drake H. Kaiser, Esquire of Kaiser Reddick, LLC in Columbia, S.C., and the
Defendants, Chauncey N. Brown-Barnwell, Esquire and Janice Barnwell, who were represented at
the outset of such mediation conference on 8/7/2015 by Attorney William Sloan, Esquire, of
Summerville, S.C. Attorney D. Thomas Johnson, Esquire, of Hardeeville, S.C. formerly represented
the above-named Defendants in this matter but he was relieved as legal counsel herein for such
Defendants prior to the mediation conference that was held and conducted in this case on 8/7/2015.
That the Plaintiff filed its Amended Summons and Amended Complaint in this Action on

9/16/2013.
That a.timely Answer and Counterclaim was filed on 11/1/2013 by the above-named

Defendants, Janice Barmnwell and Chauncey N. Bamwell, Esquire, as Pro-Se Defendants, to the
PlaintifP's Amended Complaint.

That a timely Reply to Defendants’ Counterclaim was filed herein on 12/2/2013 by the
Plaintiff. |
" That a Voluntary Dismissal was filed with the Court herein on 1/8/2014, and thereafier on
\ 5/13/2014 an Order was issued and entered striking the Voluntary Dismissal.
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All of the"parﬁm hereto by and through their legal counsel herein at the time previously
voluntarily agreed to participate in alternative dispute resolution as required and mandated by the
S.C. Rules of Civil Procedure with respect to all contested issues in this non-exempt case pursuant
to a written Agreement Regarding Mediation Procedures dated 9/16/2014 whereby it was agreed and
stipulated by the consent of all such parties hereto and/or their respective legal counsel herein that
Everett W. Bennett, Jr., Esquire, a S.C. Certified Mediator from Walterboro, S.C., would act and
serve as the Mediator in this case. '

As required and mandated by ADR pursuant to the S.C. Rules of Civil Procedure, all of the
parties hereto along with their respective legal counsel herein attended and participated in the
mediation conference held and conducted by S.C. Certified Mediator, Everett W. Bennett, Jr,
Esquire, on Frfday, August 7, 2015, at the McLeod Conference Center located at 111-A East
Washington Street, Walterboro, SC 29488. All parties were actively involved as participants in the
mediation and did not appear 1o be under duress or f;he influence of any alc;,ohol or drugs that woﬁd
make them unable to understand the terms of this written mediation agreement. All of the parties

hereto with and upon the aid and assistance and advise of their respective competent legal counsel
herein now consider 1t to be in their respective best interests to fully settle and resolve all of the
contested issues present and existing between themselves in the above-captioned matter.

All of the parties hereto with the aid and assistance and advice of their respective legal
counsel herein now wish to reduce and render their mediated agreement into a fully binding and
enforceable written settlement agreement and all such parties hereto and their respective legal
counsel herein now hereby destire that this written mediation agreement shall constitute the total and
complete settlement agreement by and between them with respect to all matters relating to this
matter.v Each party has retained and is represented by legal counsel in connection with the
negotiatioﬁs for and the signing of this agreement. Drake H. Kaiser, Esquire, of Columbia, South
Carolina, represents the Plaintiffs, Nell Barnwell Hay and Edward Barnwell, Jr. The Defendants,
Chatmcej N. Brown-Barmnwell, Esquire, and Janice Barnwell are now representing themselves as
Pro-Se Defendants in this case at the present time. '

NOW THEREFORE, for and in consideration of the mutual and several binding promises,
}.covenants and undertakings herein contaihed, which each party hereby acknowledge, the parties do
‘hereby freely and voluntarily covenant and agree as follows:
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The parti&s. herein have agreed to enter into a Contract for Sale to prepared by

Attorney Drake Kaiser for the purchase price of $122,500.00, wherein Nell Barnwell

Hay and Edward Barnwell, Jr., as Sellers hereby agree to sell the real estate located
at 98 Union Cemetery Road, Hilton Head Island, SC 29926 to Janice Barnwell, as the
Purchase/Buyer, and the closing must take place within 90 days from the date of this
agr'eem_ent. Loan Financing is contingent and if loan financing is denied then the
parﬁes will then reconvene mediation after 90 days. The Purchaser/Buyer will pay
all clqsilig cost and the real estate located at 98 Union Cemetery Road, Hilton Head
Island, SC 29926 will be sold “AsIs” with no warranties. The Purchaser/Buyer will
receive Deed to 98 Union Cemetery Road, Hilton Head Island, SC 29926 upon
Sellers’ receipt of the full paymeht of the agreed upon purchase price. The
Pm'chaser/Buyer, Janice Barnwell, wxll execute and record a twenty (20) year Right
of First Refusal in favor of the Sellers, Nell Barnwell Hay and Edward Barnwell, Jr..
if Janice Barnwell ever decides to sell 98 Union Cemetery Road, Hilton Head Island,
SC 29926 at the purchase price to be determined by the then current appraisal fair
market value. |
The parties agree that any all prior Quit-Claim Deeds previously executed and filed
of public record by and between the within Plaintiffs and the above-named
Defendants will be promptly reversed by the proper execution and delivery of all
necessary Quit-Claim Deeds by all appropriate parties hereto and by the prompt
recording of all such executed Quit-Claim Deeds as required to do so within thirty
(30) days after the date of their execution of the within Mediation Agreement.

All of the parties hereto hereby agree that no further lawsuits will be filed by them

in regard to any of the issues addressed in and by the various pleadings and motions
~ and orders and decrees previously filed in this pending civil case; and all pending

eviction actions in Magistrate Court and all pending Motions and Foreclosure Case
before the Beaufort County Master In equity will continue and be held in abeyance

for 90 days; upon consummation of sale of 98 Union Cemetery Road, Hilton Head
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Island, SC 29926 to Janice Bawell, then at such time, all pending Motions shall be
withdrawn and all pending eviction actions will be dismissed.

All of the parties agree to continue to maintain the status quo of and continue to hold
the Gum Tree Property in three (3) equal shares as tenants-in-common and all of the
parties hereto also agree to work diligently and promptly and reasonably in a good-
faith attempt to effect a partition-in-kind of the Gum Tree property.

' All of the parties hereto herebyagme that the within Plaintiffs will promptly dismiss
with prejudice the Constructive Fraud Claim and Cause of Action previously filed
against the Defendant, Chauncey Barnwell; and that the above-named Defendants
will promptly dismiss with prejudice the Breach of Fiduciary Duty Claim and Cause
of Action previously filed against the Plaintiff, Edward Barnwell, Jr.

All of the parties hereto hereby agree that the above-named Defendants will promiptly
dismiss all of their Adverse Possession Claims and Causes of Action previously filed
against any or.all of the above-named Plaintiffs.

The Plaintiffs, Nell Barnwell Hay and Edward Barnwell, Jr., and the Defendant,
Janice Barnwell, now hereby all agree that they will each continue to jointly own
together as tenants-in-common a 1/18th und:v:ded interest each vin the Wild Horse
Road Property (6.15%) and a 1/24th undivided interest each in and to the Matthews
Drive and Pauline Drive Properties and such aforesaid parties hereto also further
agree that they will continue to work together in their good-faith and prompt and
reasonable and diligent efforts to effect a partition-in-kind settlement of all such
afomsald real property owned together jointly as tenants-in-common.

All of the parties hereto hereby agree that the Union Cemetery Road Property
contains a total of 3.36 acres per the current Plat and that they each should own a
total of 1.12 acres on the Union Cemetery Road and that Janice Barnwell will pay for
a Division Survey and Plat to be prepared to accomplish such division with the
understanding that Nell Barnwell Hay and General S. Hay will retain their current
1.00 acre Lot and house and will receive additional 0.12 contiguous acres per new
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10.

11.

12.

Plat and Janice Barnwell once she pays purchase price of $122,500.00 for 98 Union
Cemetery Road, Hilton Head, SC 29926, she will retain her current 0.49 acre Lot
with house and improvements per current Plat and Janice Barnwell .will receive an
addiﬁonal 0.63 contiguous acre per new Plat and Edward Barnwell, Jr. will receive
a separate Lot in his name only containing 1.12 acres to be Deeded to him; Janice
Bamwell will pay for Deed Fees and Recording Fees; also if Janice Barnwell for any

reason cannot obtain ﬁnancmg for $122,500.00 to pay Nell Barnwell Hay and
Edward Barnwell, Jr. for house at 98 Union Cemetery Road, Hilton Head, SC 29926,
then this part of agreement will be rendered null and void.
All parties hereto hereby agree that they will promptly execute an appropriate First
Right of Refusal to Purchase for a fixed term of Tweﬁty (20) years on each of the
three (3) properties which contain 1.12 acres, more or less, each at current Fair
Market Value per a current appraisal by a licensed Real Estate Appraiser as the
agreed upon purchase price. |
All parties hereto hereby agree that the within Plaintiffs will be responsible for the
prompt payment of one-half (*2) of the Mediation Fees due and owing to E.W.
Bennett, Jr., Esquire, as the Mediator herein; and that the above-named Defendants
will be responsible for the prompt payment of one-half (%) ofthe Mediation Fees due
and O\o\:r’iﬁg to E. W. Bennett, Jr., Esquire, as the Mediator herein. |
All of the parties hereto hereby agree that each party hereto will be solely liable and
responsible for the Wt of their own Attorney Fees and Costs incurred in this
case without the right of contribution from any other party hereto. |
All of the parties hereto hereby agree that they will get together every quarter, at least
four (4) times a year, to discuss family property and partition-in-kind and etc. and
each party hereto hereby solemnly agrees to seek and support the Court's approval of
this agreement in any pending or future action or proceedings in any court of
competent jm‘isdiction and to do nothing in derogation of the agreement or m any
way attempt to discourage such approval by the Court.

'. Each party hereby acknowledges and agrees that this settlement addresses all

o



current issues raised herein.
The parties represent and further agree that he or she ﬁﬂly understands his or
 her legal rights and obligations and that each has entered into and executed this
agreement ﬁeely and voluntarily, intending to be bound forever by it and intending
that it shall be enforceable by the other party in any Court of competent jurisdiction.
This agreement expresses the entire agreement between the parties and supersedes
any prior understandings or agreements between them, and there are no
representations or warranties other than those specifically set forth herein. This
agieez'pent is modifiable with signatures of all parties upon such an addendum.
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Case No. 2013-CP-07-225|

ath, bes |
Dated this 4! day of @e&’mam’- ,2015, and signed by all participants.

Signatures on following page

/%Jk—’a

Drake fI. Kaiser, Esquire
Attorney for the Flaintiffs
- 1000-D St. Andrews Road
" Columbia, SC 29210
- (803) 724-1266 Telephone
(803) 640-6088 Facsimile
E-mail Address: drake@krlawsc.com

4, K 7ERY
Nell Barnwell Hay, Plaintiff

e
=

Edward Barnwell, Jr., Plaintiff
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Mediation Agreement
Hay vs. Bamwell
Case No. 2013-CP-07-2251

s r\' Qé{g‘ (peJ\ (:D

William H. Sloan, Esqmre
Attorney for the Defendants

P. O. Box 85
Summerville, SC 29484
(843) 873-7531 Telephone
(843) 873-7527 Facsimile

E-mail Address: wh_s@gloanlaWﬁrm.net _
[)4* &) 5 2 —'gM”“/V

Chauncey N. Brown- }’amwell, Defendant

M /2\, /91/3/20/5,‘

/”anice Barnwell, Defendant -
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT )
) Case No.: 2013-CP-07-2251
Nell Barnwell Hay and Edward )
Bamwell, Jr. ) ADDENDUM TO
Plaintiffs, ) MEDIATION AGREEMENT
: )
v. )
)
Chauncey N. Brown-Bamwell, )
Janice Barnwell )
Defendanis, )
)

THIS ADDENDUM attaches to the Mediation Agreement that resulted from te ADR mandated Mediation
. Conference held and conducted in the above-captioned case by S.C. Certified Mediator, E-W. Bemett, Jr.,
Esquire, on August 7, 2015 in Walterboro, South Carolia. On December 9, 2015, pursuant to said
Agreement, the parties reconvened the mediation conference with Mediator Bennett in Walterboro, South
thPmﬁmPhniﬂ%NdBamnelHayawEdwmdBamwelh.,abngwihdﬁhglmm
Drake H. Kaiser of Kaiser Reddick, LLC, in Columbia, South Carolina. Also present was Defendant Janice
anwelnmgdnnzdhmmxﬁreme,DeMmClnmmyN Brown-Bammwell, Esq., contacted
Mednmermanddrpm&sbyphongaMambomedDeﬁndamJameBamwenmaamlmbM
Defaﬂamsmvedﬁxwardpmsa o ' | |

During the mediation conference, all parties agreed to the modification of certain terms and amendment
ofaddibmltmmmﬁnMedhﬂmAgmenm,ssabrmm&ceptasexpmsslymﬁdm
mpphnﬂedht@,ﬂ!%OfﬂEM&dﬁﬁnnAgt&mﬁtﬂmmtnﬂnngedﬁnmmdmm
apphnmmofﬂmAddmmmmchedandmmomdmsaﬂMedhﬁmAgem .
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NOW THEREFORE, ﬁrandmcmsklezamnofttermmalandsevaalbhdi!gpmmise&mvemms,
and undertakings hercin contained, which each party bereby acknowledge, the parties do hereby freely and
voluntarily covenant and agree as follows:

Modifications to Mediation Agreement

A. Paragraph 1 (page 3) of the Mediation Agreement is hereby modified, supplemented, and changed to:
The parties herein have agreed that Nell Barnwell Hay, Edward Bammwell, Jr., and Janice Bamwell will
enter into a Contract for Sale, to be prepared by Attormey Drake Kaiser, for the purchase price of
$122,500.00, wherein Nell Barnwell Hay and Edward Barmwell, Jr., as Sellers, agree to sell the real
estate located at 98 Union Cemetery Road, Hiton Head Island, SC 29926 to Janice Barnwell, as the
émdnsafaxya,anddécbsmgmistmkephcéonorbefE)reApnu,zom.JmBamwenshan
pay a $3,000 down-payment, as set forth in the Addendum to Mediation Agreement. The agreement
msenunmélmmnbemnmgmonjaimenamwewsamymmmnmem
pmw&mwmpayancbstgmmmemalmzeMatssUnmcmaRm
Hitton Head Iskand, SC 29926 will be sold “As Is.” The Purchaser/Buyer will received the Deed to 98
Union Cemetery Road, Hilton Head Island, SC 29926 upon Seller’s receipt of the fll payment of the
agreed upon purchase price. The Purchaser/Buyer, Janice Barnwell, will execute and record a twenty
(20) year Right of First Refizsal in favor of the Sellers, Nell Barnwell Hay and Edward Bamwell Jr., if
JanteBamveBemdecﬂsmsensaUmonCmmaanad,HmhnHmdkhm,sczsszsa;dm
purchase price to be determined by the then current appraisal fair market value.

Additional Terms for Mediation Agreement

msAddendmanadzﬁmAgemmdnlbemamdbyanpammdsignmewd
electronically, on or before December 31, 2015. Defendants shall also mail the signature page
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mmmmomlmmmPhiﬁfsamm,DrakeHKm,onorbemeemubaﬂ,
mﬁ.AmmyKaSawmmﬂampyofmemmhedMMnAmmDefﬂﬂmasm
asalsigmiaarecokmd. '

. The Quit-claim Deeds refirenced in Paragraph 2 (Page 3) of the Mediation Agreement shall be
executed by Defendant Chauncey Bamwell, and properly witnessed and notarized, on or before
December 31, 2015. Defendant Chauncey Barnwell shall promptly delivery the original documents
bearing his witnessed signature to Plaintiff's attorney, Drake H. Kaiser, once executed.

. The above-mentioned agreement to sell the real estate shall be executed by all necessary parties, and
mesignme:mngedemomny,onorpemoeoenbersmmaphmmmmor
mwmmmmm'mmmmmmmmmmomm
December 31, 2015. Janice Barmnwell will mail a copy of the completed agreement to sell the real
mmPMsmmsmsdmmm
Jalﬁ:eanwelslnlmkedow&paymnsontheabov&nmbmdageemmseldtmléme
in the amount of $3,000, with $1,000 due on or before Jamury 1, 2016; $1,000 due on or before
February 1, 2016;amsLommmmmbememchLZOIG.FaﬁRmmkesaﬂpaymby
the 15th day of the month in which it is due shall be construed as a breach of the Mediation
Agreement. Janice Barnwellstall make said payments directly to Nell Barmwell Hay. |

. JamfeBamwelsmnpayaMImrdnimsePhiﬁﬂ%NelBamelHayandEdeBamwdk”h
hmmnofSZBG.OO,ﬁrdnpmnimdmbrﬂnhamrdinmmebrsaUnanamM
Hilton Head Island, SC 29926, for the months of Jamary, February, and March, 2016, said payments
behgdmoﬁmbebmﬂnﬁstdayofﬁmr@ecﬂmmrﬂnFaﬁxemmkesaﬁpambydx
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15th day of the respective month shall be construed as a breach of the Mediation Agreement. Janice

Barnwell shall make said payments directly to Nell Barnwell Hay.

G. The dismissals with prejudice referenced in Paragraphs 5 and 6 (Page 4) of the Mediation Agreement
shall be executed by the necessary parties on or before December 31, 2015. Defendants shall
prompiy delivery the original documents bearing their signature to Plaintiff’s attomey, Drake H.
m,omémwmsmlmmmpﬂyﬂenmm'mphmwm

H. Should Janice Barmwell be wable to obtairi loan fizancing as contempted in the above-mentioned
agaammmseﬂdnmaleﬁatgoroﬂmwbebelmbhmmameagmedpmdmepmﬁ:r%
UmnCmmyRoailmnHeadIshnd,SC2992&thenJameBamwenalﬂChmmeyBam¢el
WwMMMmMMMb&mem&%Mn
Cemetery Road, Hilton Head Island, SC 29926 on or before April 1, 2016.

L Jarice Barawell andlor Chamcey Bamwel agree hat, i the event Nell Bamwell Hay and Edward
Barnwel, Jr., must incur Jegal fees and costs, including reasonable attommey fees, o remove, evict, or
otherwise enfiorce the terms of the Mediation Agreement, inchuding the Addendum thereto, then Janice
Bamwelaiﬁ/mClmmemewdslnlpayanya;ﬂanofsaﬂkgalk&salﬂmas,irhﬂhg
reasonable attorney fees, to Nell Barwell Hay and Edward Bamwel, Jx., or their Attorey.

J. Jalﬂ:eBaerﬂmﬂnmsAmnyakeKaisamcmadrpmpamrofthePhtslmlm
mdmdkmdnmmtyofa%boteasemafmeswg&ssomﬂnpmpmy
belongiog to Nell Barmwell Hay and Edward Barzwel, Jr. ‘

K. Phim&alﬂlkhﬂmdnlpaymt&spedmslnmsofﬁnmdnmnFeesdmandowngm

E.W.Bemett,Jr., Esq., as the Mediator herein, on or before December 31, 2015, ualess other

paymemsaremdewkhMedhmertthwﬁﬁzg.
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Dated this 31t of December, 2015, and signed by all participants.

T

Drake H. Kaiser, Esq.
Attorney for Plaintiffs
1000-D St. Andrews Road
Cohmmbia, SC 29210

T (803) 394-2107

F (855) 640-6088

E drake@krlawsc.com

Edward Bamwell, Jr., Plaintiff
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Dated this 315t of December, 2015, and signed by all participans.

Drake H. Kaiser, Esq.
Attorney for Plaintiffs.
1000-D St. Andrews Road
Columbia, SC 29210

T (803) 394-2107
F (855) 640-6088
E drake@kiawsc.com

Nell Barnwell Hay, Plairtiff

Edward Bamwell, Ji-, Plaintiff
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Addendum to Mediated Agreement
‘ Hay v. Barnwell ’
Case No. 2013-CP-07-2251

Chawncey N. Brown-Bamwell, Defendant

Janice Barnwell, Defendant
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