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STATE OF SOUTH CAROLINA : IN THE COURT OF COMMON PLEAS.
COUNTY OF GEORGETOWN : FIFTEEN JUDICIAL CIRCUIT
Ernest F. Middleton, III ef al, : CASE NO. 2022 CP 2200032
Plaintiffs :
V. : ORDER DENYING

: MOTION TO DISMISS OF
Georgetown County and Benjamin F. : DEFENDANT GOFF TRUST
Goff, Sr., Trustee of the Benjamin F. :
Goff 2004 Revocable Trust dated June
18, 2004,

Defendants

On May 19, 2022, the court heard a Motion to Dismiss filed by Defendant Benjamin F.
Goff, Trustee of the Benjamin F. Goff 2004 Revocable Trust dated June 18, 2004, hereinafter
“Goff Trust.” Benjamin F. Goff, Trustee, appeared pro se on behalf of Defendant Goff Trust and
Cynthia R. Person, Esquire appeared as attorney for Plaintiffs.

1. BACKGROUND & PROCEDURAL HISTORY

Plaintiffs filed 2 Declaratory Judgment Complaint (;n January 7, 2022, against
Defendants Georgetown County and Goff Trust challenging the validity of two zoning
ordinances changing the zoning on property owned by Defendant Goff Trust. Goff Trust filed a
Motion to Dismiss and a Memorandum of Law in Support of Motion to Dismiss on January 25,
2022, requesting dismissal of Plaintiffs’ Complaint pursuant to Rule 12(b)(5) and (6), SCRCP,
raising insufficient service of process, lack of standing, failulre‘t_o state a cause of action, and
other matters relating to the underlying merits of the claim.

On February 25, 2022, Plaintiffs filed a Memorandum of Law in Opposition to Defendant

Goff Trust’s Motion to Dismiss. Thereafter, on February 28, 2022, Defendant Goff Trust filed a
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Reply to Plamntiffs’ Unfiled Response to Motion to Dismiss Benjamin F. Goff, Sr., Trustee, as a
Defendant, and on March. 14, 2022, a Reply to Plaintiffs’ Opposition to-Motion to Dismiss
Benjamin F. Goff, Sr., Trustee, as a Defendant.
. STANDARD OF REVIEW
“In considering a motion to dismiss a complaint based on a failure to state facts sufficient

to constitute a cause of action, the frial court must base its ruling solely on allegations set forth in

the complaint ... .” Doe v. Marion, 373 S.C. 390, 398, 645 S.E.2d 245, 247-248 (2007). “The.
question is whether, in the light most favorable to the plaintiff, and with every doubt resclved in
his behalf, the complaint states any valid claim for relief.” Id. at 247-248 (citations omitted). “If
the facts alleged and inferences reasonably deducible therefrom; viewed in the light most
favorable to the plaintiff; would entitle the plaintiff to relief on any theory, thien dismissal under
Rule 12(b){6) is improper.” 1d. at 247. See also Plyler v. Bumns, 373 S.C. 637, 645, 647 S.E.2d
188, 192 (2007).

The i)urpose of a Motion to Dismiss is for “the trial court to address the sufficiency of a
pleading stating a claim; it is hot a vehicle for addressing the underlying merits of the claim.”

Skydive Myrtle Beach, Inc. v. Horry County, 426 S.C. 175, 180, 826 S.E.2d 585, 587 (2019).

Accordingly, the court’s review in this case is limited to the face of the complaint and whether 1t
properly states any cause of action. Any matters raised in the Motion to Dismiss that relate to the
underlying merits of the case or questions of fact may not be considered by the court.

HI. FINDINGS

A. Service of Procéss

Defendant Goff Trust raises insufficient service of process under Rule 4, SCRCP, as a

basis for dismissal pursuant to Rule 12(b)(5), SCRCP. Plaintiffs filed a Proof of Service on
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February 25, 2022, certifying that service of the Summons and Complaint was accepted by the
South Carolina Secretary of State.on February 16, 2022, on behalf of Defendant Benjamin F.
Goff, Sr., Trustee, pursuant to S.C. Code Ann., Section 15-9-440(3), which authorizes service of
process upon the Secretary of State when there is no resident trustee of an infer vivos trust that
owns real property in South-Carolina that is the subject matter of a proceeding. A letter from the
Secretary of State was attached to the Proof of Service confirming the acceptance of service and
the date.

Rule 4(c), SCRCP, states that “[w]henever a statute ... provides for service of a summons
and.complaint ... upon a party not an inhabitant.of or found within the State, service shall be
made under the circumstances and in the manner prescribed by the statute ... . S.C. Code Ann.,
Section 15-9-440(3), states that

when there is no resident trustee, the nonresident trustee of an inter vivos
trust shall be deemed to have consented to the service of any summons,
notice or other legal process in coninection with any proceeding in the
courts of this State involving such trust, directly or indirectly, when served
upon the Secretary of State, when the trust was created under the laws of
this State.or, in the case of a foreign trust, when part of the trust property

1s situated in this State.

Plaintiffs® Complaint alleges that Defendant Goff Trust owns real estate ini South

Carolina that is the subject matter of this action (Complaint, pars. 23 & 24), and that Benjamin F.

Goff, Sr., is the nonresident trustee of this trust. (Complaint, par. 23).
The court finds that service of process was made on Defendant Goff Trust in accordance
with Rule 4, SCRCP, and S.C. Code Ann., Section 15-9-440(3).
B. Standing
The Motion to Dismiss raises lack of standing as a basis for dismissal of Plaintiffs’

Complaint. “Standing refers to a party’s right to make a legal claim or seek judicial enforcement
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of a duity or right ... and may be acquired (1) by statute, (2) under the principle of constitutional
standing, or (3) via the public importance exception to general standing requirements.”
Preservation Society of Charleston v. South Carolina Department of Health and Environmental
Control, 430 S.C. 200, 210, 845 S.E.2d 481, 486 (2020) (citations omitted).

C. FEailure to State a Cause of Action

1. Justiciability

Defendant Goff Trust claims that Plaintiffs’ Complaint should be dismissed for failure to
state a cause of action due to the lack of a justiciable controversy. “A cause.of action under the
S.C. Uniform Declaratory Judgments Act, S.C. Code Ann., Section 15-53-30, is established by
showing the existence of a justiciable controversy, defined as a real and substantial controversy.

which is appropriate for judicial determination.” Farmer v. CAGC Insurance Company, 424 S.C.

579, 588, 819 S.E.2d 142, 147 (2018) {citations omitted). See also Jowers v. South Carolina

Department of Health and Environmental Control, 423 S.C. 343, 354 815 S.E.2d 446, 452

(2018). “The Act is to be liberally construed and administered to achieve its intended purpose to
settle and to afford relief from uncertainty and insecurity with respect to rights, status and other

legal relations.” Auto-Ownets Ins. Co. v. Rhodes, 405 S.C. 584, 595, 748 S.E.2d 781, 786 (2013)

(citations omitted).
The court finds that Plaintiffs* Complaint alleges facts sufficient to establish a
controversy and state a cause of action for declaratory judgment.

2. Necessary Parties

Defendant Goff Trust contends that it should not be a defendant in this action. The
Uniform Declaratory Judgments Act, S.C. Code Ann., Section 15-53-80, requires that “all

persons shall be made parties who have or claim any interest which would be affected by the
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declaration, and no declaration shall prejudice the rights of persons not parties:to the
proceeding.”

Plaintiffs’ Complaint alleges that as owner of the land in question, Defendant Goff Trust
has a claim or interest that would be affected by a declaration. The court finds that Defendant
Goff Trust was properly named as a defendant in this declaratory judgment action.

IV. ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED, adjudged and decreed that the

Motion to Dismiss filed on January 23, 2022, by Defendant Benjamin F. Goff, Trustee of the

‘Benjamin F. Goff 2004 Revocable Trust dated June 18, 2004, is DENIED for the reasons set

forth above.
Steven H. John
Resident Judge
Fifteenth Judicial Circuit
, 2022
At Chambers, South Carolina
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Georgetown Common Pleas

Case Caption: Emest F Middleton IIT, plaintiff, et al VS Georgetown County ,
defendant, et-al
Casé Number: 2022CP2200032

Type: Order/Other

So Ordered

s/ Steven H. John, Resident Circuit Judge, #129

Elecironically signed on 2022-06-03 12:06:10 page 6 of6
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MJ U NO ‘Messcge Center

From: "John, Steven H. Law Clerk (Madeline Bowers)" <SJohnL.C@sccourts.org>

To: "crperson@ack.com® <crperson@acl.com>, “goff-chem@juno.com™ <goff-chem@juno.com>

Sent: Wed, May-25, 2022 01:55 PM

Subject: 2022CP2200032 - Emest F Middleton lIi, plaintiff, et al v. Georgetown County, defendant, et al

Dear All,

The Motion to Dismiss is denied. A fair reading of the pleadings establishes a cause of action as against this Defendant. This is
based sclely on the contents of the pleadings as required by a motion-under 12(b){6). This is not a ruling by the Court as to the
viability or sustainability of the action as against this Defendant. That remains to be decided. Defendant Goff is freé to file a Motion
for Summary Judgment at any stage, should he believe that is warranted.

Attomey Persons, please draft a proposed order based on the above and e-file it to Judge John's attention. Piease let me know if
you have any questions or whether |.can be of assistance. Thank youl

Respectfully,
Madeline

Madsline A. Bowers

Law Clerk to the Honorable Steven H. John

Residenit Circuit Court Judge, Fifteenth Jutlicial Circuit Chief Administrative Judge, Court of Common Pleas
1301 2nd Avenue

Conway, SC 29526

Phone: (843) 915-6697

Fax: (843) 915-5859

siohnlc@sccourts.org

~~~GONFIDENTIALITY NOTICE ~~ This message is intended only for the addressee and may contain information that is
confidential. If you are:not the intended recipient, do not.read, copy, retain, ar disseminate this message or any attachment. If you
have received this message in emor, please contact the $ender immediately and delete all copies of the message and any
attachiments.



uJ UNO Message Center

From: KIG Advocacy <kig.advocacy@gmail.com>
To: SJohnl.C@sccourts.org

Cc: goff-chem@juno.com

Sent: Thu, May 26, 2022 10;48 AM

Subject: Fwd: 2022CP2200032 - Emnest F Middleton 1, plaintiff, et al v. Georgetown County, defendant, et al

Thank you, Ms. Bowers. | will take care of preparing the proposed order for the judge's review.

Cindy Person

Cynthia Ranck Person, Estuire
Chief Counsel & Executive Director

KEEP IT GREEN ADVOCACY, INC.
PO.Box 1922

Pawleys Island, 8C'29585

(843) 3257795
KIG.Advocacy@gmail.comA

www.keepitgreeninsc.com/kiga -

~—-Qriginal Message--—-

From: John, Steven H. Law Clerk {Madeline Bowers) <SJohnl.C@sccourts.org>

To: crperson@aol.com <crpersen@aacl.com>; goff-chem@)juno.com <gofi-chem@)juno.,com>

Sent: Wed, May 25, 2022 1:55 pm

Subject: 2022CP2200032 - Emest F Middleton [ll, plaintiff, et al v. Georgetown County, defendant, et al

Dear All,

A

The Motion to Dismiss is denied.A A fair reading of the pleadings establishes a cause of action as against this
Defendant.A This is based solely on the contents of the pleadings as required by a motion urider 12(b)(6).A This is not a
ruling by the Court as to the viability or sustainability of the action as against this DefendantA That remains o be decided.
Defendant Goff is free to file a Motion for Summary Judgment at any stage, should he believe that is warranted.

A

Attorney Persons, please draft a proposed order based on the above and e-file it o Judge Johna€™s attention.A Please
let me know if you have any-questions or whether | can be of assistance_.ﬁ\ Thank you!

A

Respectfully,

A

Madeline

A

Madeline A. Bowers

Law Clerk to the Honorable Steven H. John

Resident Circuit Court Judge, Fifteenth Judicial Circuit Chief Administrative Judge, Court' of Common Pleas

1301 2nd Avenue

Conway, SC 298526

Fhone: (843) 915-6697

Fax: (843) 915-5859

sjohnlc@sccourts.org

A

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and.may contain information that is
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any attachment.
If you have received this message in error, please contact the sender immediately and delete all copies of the message and
any attachments.



STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Erest F. Middleton, IIl, and Joyce J. Middleton,

: IN THE COURT OF COMMON PLEAS
: FIFTEENTH JUDICTAL CIRCUIT

Michael J. Farrar and Diana Farrar, Robert E. Hunt :

and Jeane M. Sullivan, The Colony Homeowners
Association, Inc., and Keep It Green, Inc.,

Plaintiffs,
V.

- CASE NO.:

SUMMONS

Georgetown County, Georgetown County Council, :

Louis Morant, Lillie Jean Johnson, Raymond
Newton, Steve Goggans, Everett Carolina, John
Thomas and Bob Anderson, in their capacities as
elected members of Georgetown County Council,
Benjamin F. Goff, Sr., Trustee of the Benjamin F.
Goff 2004 Revocable Trust dated June 18, 2004,

Defendants

Declaratory Judgment

JURY TRIAL DEMANDED

SUMMONS

TO: THE ABOVE NAMED DEFENDANTS

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,

a copy of which is herewith served upon you, and to serve a copy of your pleading to said
Complaint upon the subscribers at their offices at P.O. Box 1922, Pawleys Island, SC 29585,

within 30 days after the service hereof, exclusive of the day of such service, and if you fail to

answer the Complaint within the time aforesaid, Plaintiffs will apply to the Court for judgment

by default for the relief demanded in the Complaint.

Respectfully submitted,

/s/ Cynthia Ranck Person

Cynthia Ranck Person, Esquire (SC Bar #105126)

KEEP IT GREEN ADVOCACY, INC.
P.O. Box 1922

Pawleys Island, SC 29585

(570) 971-8636
kig.advocacy@gmail.com

ATTORNEY FOR PLAINTIFFS

January 6, 2022
Pawleys Island, South Carolina
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STATE OF SOUTH CAROLINA : IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN : FIFTEENTH JUDICIAL CIRCUIT

Ernest F. Middleton, III, and Joyce J. Middleton, :
Michael J. Farrar and Diana Farrar, Robert E. Hunt :
and Jeane M. Sullivan, The Colony Homeowners : CASE NO.:
Association, Inc., and Keep It Green, Inc., :

Plaintiffs,

V. : COMPLAINT
: (Civil Action)

Georgetown County, Georgetown County Council, : .

Louis Morant, Lillie Jean Johnson, Raymond : Declaratory Judgment

Newton, Steve Goggans, Everett Carolina, John  :

Thomas and Bob Anderson, in their capacities as

elected members of Georgetown County Council, :

Benjamin F. Goff, Sr., Trustee of the Benjamin F. JURY TRIAL DEMANDED

Goff 2004 Revocable Trust dated June 18, 2004,

Defendants

COMPLAINT

Plaintiffs, by and through their attorneys, bring this Complaint seeking Declaratory
Judgment against Defendants Georgetown County, Georgetown County Council, Louis Morant,
Lillie Jean Johnson, Raymond Newton, Steve Goggans, Everett Carolina, John Thomas, and Bob
Anderson, in their official capacities as elected members of Georgetown County Council, and
Benjamin F. Goff, Trustee of Benjamin F. Goff 2004 Revocable Trust dated June 18, 2004,
owner of subject property, as follows:

INTRODUCTION

1. This Complaint involves Ordinances 21-24 and 21-25 (hereinafter collectively

“ordinances”) purportedly approved and adopted by Georgetown County Council (hereinafter

“Council”) on November 9, 2021.
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2. Ordinance 21-24 purports to amend the Georgetown County Comprehensive Plan,
Future Land Use Map (hereinafter FLUM), to redesignate tax map parcel 04-0418-011-00-00,
(hereinafter “Goff Parcel,”) consisting of 14.77 acres of vacant land located at 3138 Ocean
Highway, Pawleys Island, Georgetown County, South Carolina, from Low Density Residential
to Medium Density Residential. A copy of said ordinance is attached hereto as Exhibit “1,” and
incorporated herein by reference.

3.+ Ordinance 21-25 purports to amend the Georgetown County Zoning Map to
change the zoning of the “Goff Parcel,” from R-1/2 acre to R-10, doubling existing residential
density. A copy of said ordinance is attached hereto as Exhibit “2,” and incorporated herein by
reference.

4, For the reasons set forth hereinafter, Plaintiffs submit that these ordinances were
impropetly approved and are null, void and of rio force or effect.

PARTIES
Plaintiffs

5.+ Plaintiff, The Colony Homeowners Association, Inc., (hereinafter “CHA”), is a
nonprofit corporation organized and existing under the laws of the State of South Carolina,
having an address of 7147 Ocean Highway, Pawleys Island, Georgetown County South Carolina.

6. CHA is the homeowners association for the Planned Development neighborhood
known as “The Colony,” which is located along US Route 17 on the south end of Pawleys
Island, Georgetown County, South Carolina, and consists of 21.03 acres that adjoin the Goff
Parcel. A Verified Statement signed by the President of CHA is attached hereto as Exhibit “3,”

and incorporated herein by reference.
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7. The Colony was originally approved as a Planned Development District by
Georgetown County in 2007, before Georgetown County had a Comprehensive Plan.

8. CHA owns a parcel of common property that adjoins the Goff Parcel.

9. Plaintiffs, Ernest F. Middleton, III and Joyce J. Middleton, husband and wife,
(hereinafter “Middletons™), are adult individuals residing at 359 Southgate Court, Pawleys
Island, Georgetown County, South Carolina, which directly adjoins the Goff Parcel. The
Middletons have signed Affidavits attached hereto as Exhibits “4” and “3,” respectively, and
incorporated-herein by reference.

10. Plaintiffs; Michael J. Farrar and Diana Farrar, husband and wife, (hereinafter -
“Farrars™), are adult individuals residing at 367 Southgate Court, Pawleys Island, Georgetown
County, South Carolina, which directly-adjoins the Goff Parcel. The Farrars have signed
Affidavits attached hereto as Exhibits “6™ and “7,” respectively, and incorporated herein by
reference.

11. Plaintiffs, Robert E. Hunt and Jeane M. Sullivan, husband and wife, (hereinafter
“Hunt/Sullivan™), are adult individuals residing at 351 Southgate Court, Pawleys Island,
Georgetown County, South Carolina, which directly adjoins the Goff Parcel. The Hunt/Sullivan
Plaintiffs have signed Affidavits attached hereto as Exhibits*8” and “9,” respectively, and
incorporated herein by reference.

12. - Plaintiff, Keep It Green, Inc., (hereinafter “KIG”) is a nonprofit corporation,
organized and -existing under the laws of the State of South Carolina, having an address of P.O.
Box 3312, Pawleys Island, Georgetown County, South Carolina. Affidavit signed by an
authorized officer of KIG is attached hereto as Exhibit “10,” and incorporate'd herein by

reference.
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13.  KIGis a citizens’ organization comprised of more than 2,800 residents of the
Waccamaw Neck, Georgetown County, South Carolina, who are concerned about the impact of
zoning changes, increased residentialhdensity, and inappropriate development on traffic,
flooding, environment, overburdened infrastructure, natural character, quality of life and other
matters of safety and general welfare in the Waccamaw Neck.

14.  The Waccamaw Neck is a part of northeast Georgetown County defined by its
unique geographic configuration as a long narrow peninsula between the Atlantic Ocean and the
Waccamaw River that includes the areas of Pawleys Island, thchﬁeld and North Litchfield.

15.  Part of the mission of KIG involves momtormg county land use dec151ons zoning
change requests, and I;roposed development in the Waccamaw Neck for compliance with proper
law, procedure, and the Georgetown County Comprehensive Plan, Land Use Element
(hereinafter “Comprehensive Plan™) for the purpose of protecting and preserving the land,
quality of life, and natural character of the Waccamaw Neck for the benefit of present and future
generations. '

16.  KIG began as a grassroots response by the citizens of the South Waccamaw Neck
to a number of zoning changes, approved and/or recommended for approval by the County, that
increased residential density in conflict with the Georgetown County Comprehensive Plan and
had a negative impact on the safety and general welfare of citizens and surrounding landowners.
KIG ultimately became a nonprofit corporation managed by a volunteer Board of Directors and
represents the interests of thousands of citizens of the Waccamaw Neck, hundreds of whom
reside in the vicinity of the Goff Parcel.

17. Plaintiffs Middletons, Farrars, Hunt/Sullivan, and CHA are members of KIG

along with many other residents who live in vicinity of the Goff Parcel.

€£00022d02202#38VYD - SVI1d NOWWOD - NMOLIDHOTD - WV 610+ 0 Uel 2202 - 3714 ATIVIINOHLO3 1A

15



18.  KIG represents the interests of the named Plaintiffs in this matter as well as other
residents who are contiguous landowners or reside in the immediate vicinity of the Goff Parcel
and would have standing to challenge these ordinances.

Defendants
19.  The South Carolina Uniform Declaratory Judgments Act, S.C. Code, Section 15-
53-80 requires that
“[w]hen declaratory relief is sought all persons shall be made
parties who have or claim any interest which would be affected by
the declaration, and no declaration shall prejudice the rights of
persons not parties to the proceeding. In any proceeding which
involves the validity of a municipal ordinance or franchise the
municipality shall be made a party and shall be entitled to be
heard.”
Accordingly, the following parties are required to be named as Defendants in this action for

declaratory relief.

20.  Defendant Georgetown County (hereinafter “County”), 129 Screven Street,

Georgetown, South Carolina, is one of the forty-six counties of the State of South Carolina and is’

a body politic incorporated pursuant to the South Carolina Constitution, Article VII, Seec. 9,
South Carolina Code Ann. § 4-1-10 (Supp. 2015).

21.  Defendant Georgetown County Council, 129 Screven Street, Georgetown, South
Carolina, is the governing body of Georgetown County, South Carolina and is a body politic
incorporated pursuant to the South Carolina Constitution, Article VII, Sec. 9, South Carolina
Code Ann. § 4-1-10 (Supp. 2015).

22.  Defendants Louis R. Morant, Chairman of the Georgetown County Council, Lillie

Jean Johnson, Vice-Chairman, and John Thomas, Bob Anderson, Everett Carolina, Raymond
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Newton, and Steve Goggans, 129 Screven Street, Georgetown, South Carolina, are the seven
representatives elected to Council and are named herein in their official capacities.

23. Defendant, Benjamin F. Goff, Sr., Trustee of the Benjamin F. Goff 2004
Revocable Trust dated June 18, 2004 (hereinafter “Goff Trust™) pursuant to the terms of a
Certificate of Trust dated September 17, 2021, and recorded in Georgetown County Record
Book 4231, Page 204, which is incorporated herein by reference, is an adult individual residing
at 18 Powers Farm Road, Randolph, Massachusetts. Goff Trust is the.owner of the Goff Parcel
pursuant to Deed dated July 21,-2005, recorded in Georgetown County Deed Book 1679, Page
229, and incorporated herein by reference.

BACKGROUND Tt

* Goff Parcel
24., On or about September 3, 1985, Benjamin F, Goff, purchased the Goff Parcel,
which was Heirs’ Property, from the Sindab family for Seventeen thousand, seven hundred -

(817,700) and 00/100 Dollars, pursuant to a Deed recorded in Georgetown County Deed Book

229, Page 1237, and incorporated herein by referenice. On or about July 21, 2005, Benjamin Goff

transferred the Goff Parcel into the Goff Trust,

25.  The Goff Parcel is vacant, unimproved land that contains a large area of forested
wetlands and lies at a dangerous curve along U.S. Highway Route 17 in South Pawleys Island,
on the South Waccamaw Neck.

26. At the time the Goff Parcel was acquired in 1985, and at all times pertinent
hereto, it was zoned R-1/2 acre which permits one single-family dwelling on a one-half acre lot

for a maximum of 29 homes.
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27.  Atall times pertinent hereto, the Goff Parcel was designated as “Low Density” by
the FLUM, which is defined by the Comprehensive Plan as “no more than 2 dwelling units per
acre.”

Plaintiffs’ Parcels

*28.  Plaintiffs Middleton, Farrar, and Hunt/Sullivan reside in The Colony and own
homes on lots that adjoin the Goff Parcel.

29.  Plaintiffs Middleton, Farrar, and Hunt/Sullivan purchased their respective homes
in 2016 and 2017 and paid a combined premium payment of $91,000 in addition to the cost of
their homes, for the right and privilege of owning large lots that adjoin land (Goff Parcel) that
was zoned for single family homes on similarly sized lots, no less than 1/2 acre.

30.  Plaintiffs Middleton, Farrar, and Hunt/Sullivan relied on the existing R-1/2 acre
zoning of the adjoining Goff Parcel when they purchased their homes and would not have
purchased their homes or paid the additional premium of $91,000 if the zoning on the adjoining
Goff Parcel had permitted homes on lots less than 1/2 acre in size.

Goff Zoning Change Application

31. On or about June 2, 2021, Benjamin Goff on behalf of Benjamin F. Goff 2004
Revocable Trust, submitted an application to change the zoning on the Goff Parcel from R-1/2
acre to R-10 which permits one single-family dwelling on 10,000 square foot lots and would
allow 4.3 homes per acre, or up to 69 homes, more than twice that permitted under the current R-
1/2 acre zoning. A copy of said application is attached as Exhibit “11,” and incorporated herein
by reference.

32.  Therequested R-10 zoning is classified as “Medium Density,” which allows up to

5 dwelling units per acre under the Comprehensive Plan.
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33.  The zoning change application form states that “the burden of proving the need
for the proposed amendment rests with the applicant;” however, no “need” for the proposed
amendment is set forth on the completed application form or otherwise.

Georpetown County Comprehensive Land Use Plan

Severely Restricts Density Increases in South Waccamaw Neck

34.  The current version of the Land Use Element of the Comprehensive Plan was
adopted in 2015, and states as follows at Page 23 with respect to residential density and Land

Use Goals for the South Waccamaw Neck.

“The overriding issue in the Pawleys-Litchfield area is population
density. The general concept of allowing higher density to prevent

sprawl is no longer applicable in this area. The key now is to limit
- - the number of new residential units that are added so that the
impacts of additional development (i.e. increased traffic
congestion, increased storm water runoff, greater pressures on our
overall infrastructure} are minimized as much as possible.”

A copy of this portion of the Comprehensive Plan is attached hereto as Exhibit “12,” and

incorporated herein by reference.

35. The Comprehensive Plan further states as follows at Page 25 with respect to goals

for the South Waccamaw Neck.

“Density increases in new development should only be allowed if
open space is provided by use of planning tools: as part of a
Planned Development District, Transfer Development Rights,
Cluster Development, or land placed in a Conservation Easement,
etc.”

A copy of this po;ﬁon of the Comprehensive Plan is attached hereto as Exhibit
“13,” and incorporated herein by feference. |

36.l The Comprehensive Plan states on Page One that it “will serve as a basis for
zoilinglmap amendments [and] zoning code revisions . . . [and is provided] so the future éowth

and development of Georgetown County can occur according to local goals and objectives.” A
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copy of this portion of the Comprehensive Plan is attached hereto as Exhibit “14,” and
incorporated herein by reference.

37.  The stated goals and objectives for the South Waccamaw Neck explicitly restrict
density increases to four very limited and exceptional circumstances none of which apply to the
Goff request.

38.  This restrictive lal'lguage was deliberately included in the Comprehensive Plan
because the South Waccamaw Neck was th;en and is now facing unprecedented population
growth resulting in critically overburdened infrastructure, increasing volumes of traffic that
exceed road design capacity, increasing numbers of serious and life-threatening motor vehicle
accidents, increasing flooding and stormwater problems as a consequence of ¢lear cutting and
filling in wetlands, .as well as other environmental and safety challenges resulting from
overdevelopment of the limited geographic space of the South Waccamaw Neck.

39.  This restrictive language was deliberately included to prevent the kinds of
arbifrary increases in density requested in the Goff Zoning Change Appli'cation which proposes
to double residential density without offeﬁng any need, reason or plan or otherwise meeting any
of the explicit exceptions set forth in the Comprehensive Plan.

40.  The Goff zoning and FLUM amendment request is in direct vioiation of the
Comprehensive Plan. | -

41. A decision to increase density on the Goff parcel in contravention of the
Comprehensive Plan would set a precedent for increasing density on many acres of surrounding
undeveloped land that is also zoned R-1/2 acre, Low Density. The cumulative incremental
impact of even small densityr increases on the South Waccamaw Neck is having devastating and

far-reaching negative consequences.

10
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Zoning and Density of Land Surrounding Goff Parcel

42.  There is no other R-10 zoning that adjoins or is in the immediate vicinity of the
Goff Parcel. . . . o . ,
43.  The majority of contiguous land is zoned.R-1/2 acre or Conservation Easement as
follows based on the perimeter of the Goff Parcel:
. a. Sixty-three (63%) percent is R-1/2 acre, Low Density, all of which is
undeveloped. . - - .
b. Eleven (11%) percent is Conservation Easement, zero density.
c. Sixteen {16%) percent is Heirs? Property lying along U.S. Highway 17, and is
General Conune'rcial,.Transitional-. | |
d. Seven (7%) percent is Planned ]A)*evelo'pment District comprise-;:l of the three
homes owned by Plailntiffs Middletons, Farrars, and Hur‘lt/Su’llivan, and the vacant
lot owned by Plaintiff CHA, each of which is a Flarge lot consistent with the
current R-1/2 acre, Low Density zoning of the -Goﬁ Parcel. |
€. Approxi‘mately Three 63 %) percent is highway frontage.

Georgetown County Requirements for Zoning Amendments

44.  Georgetown County Zoning Ordinance 1701 requires as follows with respect to

amending zoning ordinances:

N}

“When the public necessity, convenience, general welfare or good
Zoning practice justifies such action and after.the required review -

and report of the Planning Commission, the County Council may
undertake the necessary steps to amend the'Zoning Ordinance.”
A copy of Ordinance 1701 is attached hereto as Exhibit “15,” and incorporated

herein by reference. |

11
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45.  In addition to adhering to the requirements of the Comprehensive Plan, the
proposed Goff amendments must necessarily be justified by public necessity, convenience,
general welfare or good zoning practice before County Council has the discretion to approve.
46.  The Goff zoning and density amendments neither conform to the Compréhensive
Plan nor are they _justified by public necessity, convenience, general welfare or good zoning
practice. On the contrary, the Goff amendments would have a negative effect on general welfare.
47.  The “required review and report of the Planning Commission” is set forth in the
Georgetown County Planning Commission by-laws which state in Article V, Section 2:
“All zoning and development regulation amendments shall be
reviewed first for conformity with the comprehensive plan.
Conflicts with the comprehensive plan shall be noted in any report
to the County Councﬂ on a proposed amendment

A copy of th1s bylaw is attached hereto as Exhlblt “16,” and 1ncorporated herein

by reference.

48. In eddiﬁon to the substantive requirements set forth above, the proposed Goff
amendments were required to be reviewed by the Planning Commission first for conformity with

the Comprehensive Plan and then any conflicts were required to be noted in a report to Council

before Council had the discretion to approve them.

South Carolina State Law Reg' uirements
49.  The South Carolma Comprehensive Planning Enabhng Act S.C. Code, Section 6-
29-720(B), spec1ﬁca11y requires that zoning regulations
“must be made in accordance with the comprehensive plan for the

jurisdiction, and be made with a view to promotmg the purposes
set forth throughout this chapter.™

50.  The South Carolina Comprehensive Planning Enabling Act, Section 6-29-710 sets

forth those purposes to include:

12
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“promoting the public health, safety, morals, convenience, order,
appearance, prosperity, and general welfare . . . to prevent the
overcrowding of land, to avoid undue concentration of population,
and to lessen congestion in the streets . . . to protect and preserve
scenic, historic, or ecologically sensitive areas . . . to reguiate the
density and distribution of populations . . . to further the public
welfare in any other regard . ...”

51.  Under South Carolina state law, the proposed Goff amendments must be in
accordance with the Comprehensive Plan. In fact, the Goff amendment requests are in direct
conflict with the explicit and unambiguous language of the Comprehensive Plan.

52.  Under South Carolina state law, the proposed Goff amendments must have the
purpose of promoting general public welfare and not just the interest of a single landowner
before they can be considered for approval. In fact, the Goff amendments negatively affect
public welfare and serve only to promote the interests of the single landowner applicant.

Planning Commission Public Hearing

53.  The Georgetown County Planning Commission is appointed by Council to serve
in an advisory capacity, to hold public hearings on requests for zoning and FLUM density
amendments and make recommendations for denial or approval to Council.

54.  Proposed Ordinances 21-24 and 21-25 were advertised and noticed for Public

Hearing before the Planning Commission on July 15, 2021.
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55.  Prior to the public hearing, the County received numerous letters from residents
of the South Waccamaw Neck expressing opposition to the proposed Goff amendments,
including a detailed letter from Plaintiff KIG dated July 14, 2021, outlining the legal objections
that form the basis of this complaint. There were no letters in support other than from the
applicant. A copy of the KIG letter is attached hereto as Exhibit “17,” and incorporated herein by

reference.
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56.  Numerous residents attended the public hearing to express their opposition, and 6
spoke on the record, including contiguous landowners and representatives of KIG who spoke on
behalf of its members and neighborhood residents. No one spoke in favor of the zoning change
other than the applicant’s agent.

57.  The Georgetown County Planning Department submitted an Information Packet
to the Planning Commission which contained, inter alia, a written narrative prepared by the
department which is attached hereto as Exhibit “18,” and incorporated herein by reference. The
department offered a similar oral narrative as part of the public hearing.

58.  The Planning Department narratives omitted and/or failed to objectively set forth
important and relevant facts including, but not limited to, the following:

a. Failed to note inconsistencies with the Comprehensive Plan.

b. Failed to note that the Comprehensive Plan specifically restricts density increases
in the South Waccamaw Neck except in four very limited circumstances, and that
the proposed amendments do not fall within any of the enumerated exceptions.

c. Failed to note that there is no adjoining property zoned R-10.

d. Failed to note that the majority of adjoining land is zoned as R-1/2 acre, low
density, the same as the original zoning of the Goff Parcel.

¢. Failed to note the dangerous ingress and egress to and from the Goff Parcel onto
Highway Route 17 at a very hazardous curve where there is poor ability to see
oncoming traffic traveling at high speeds, no acceleration or deceleration lanes,
and frequent serious car accidents.

f. Failed to note flooding and stormwater issues that currently exist on neighboring

properties.

14
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g.

59.

Failed to provide accurate and impartial information about the surrounding
zoning, density and land use and instead focused almost exclusively on
comparison with The Colony Planned Development, and in the context of this
unwarranted comparison, omitted and/or failed to include the following
significant facts about The Colony:
i. 'Failed to note that The Colony comprises only a very small portion (7%)
of adjoining land.

ii. Failed to note that 100% of The Colony lots adjoining the Goff parcel are
larger lots that are consistent with the low density R-1/2 acre original
zoning 0f-the Goff Parcel.

iii. Failed to note that The Colony was approved in 2007 and amended for.
medium density FLUM designation in 2013, prior to the adoption of the
current Comprehensive Plan which restricts density increases.

iv. Failed to note that the owners of The Colony lots adjoining the Goff
Parcel relied on the R-1/2 acre low density zoning of the Goff Parcel when
they purchased their properties.

The Planning Commission did not discuss or consider whether public necessity,

convenience, general welfare or good zoning practice justified the requested amendments or

whether the applicant met his burden of proving a “need” for the amendments.

- 60.

Without reviewing, discussing or considering conformity or conflicts with the.

Comprehensive Plan, the Planning Commission voted 4 to 2 to recommend approval of the -

amendments.

15
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61.  The Planning Commission did not review the Goff amendments for conformity
with the Comprehensive Plan nor did it note the conflicts in a report to Council as required by
Georgetown County Ordinance 1701 and its Bylaws. Upon information and belief, the only
written item issued by the Planning Commission included in the information packet to Council
was one unsigned Resolution relative to Ordinance 21-24 that does not note conflicts with the
Comprehensive Plan. A copy of this Resolution along with the minutes of the July 15, 2021,
Planning Commission Meeting is attached hereto as Exhibit “19,” and incorporated herein by
reference.

62.  In fact, the proposed Goff amendments are in direct conflict with explicit
language in the Comprehensive Plan and there was no evidence of a “need” or that public
necessity, convenience, general welfare or good zoning practice justified the amendments.

63.  The decision by Planning Commission to recommend approval of the Goff

proposed amendments was arbitrary, capricious, without any basis or justification in law or fact,

and in violation of state and local law and procedure.

County Council First Reading-

64.  Proposed Ordinances 21-24 and 21-25 were agenda items for First Reading at the
Council meeting on July 27, 2021.

65.  Approximately 108 letters of opposition were received by the County prior to
First Reading. Numerous residents attended first reading to oppose the Goff amendments and a
representative of KIG spoke on behalf of its members and neighboring residents. There were no

letters in support of the requested zoning change other than from the applicant

16
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County Council Second Reading — Ordinances Approved

66.  Proposed Ordinances 21-24 and 21-25 were agenda items for Second Reading at

the Council meeting on August 24, 2021.

67.- A total of approximately 260 letters of opposition were received prior to Second:
Reading, including a letter submitted on August 20, 2021, by Plaintiff KIG outlining the legal
objections that form the basis of this complaint. A copy of said KIG letter is attached hereto as
Exhibit “20,” and incorporated herein by reference. There were no letters in support other than
from the applicant.

68.  Numerous residents of the South Waccamaw Neck attended Second Reading to
express their opposition,-and 11 members of the community spoke on the record in opposition,
including neighboring land owners and KIG representatives who spoke on behalf of their
members and neighboring landowners.

+ 69. . The Planning Department submitted an Agenda Request Form to Council for
second reading which contained, infer alia, “Points to Consider” for each of the two proposed
ordinances which are attached hereto 'as Exhibit 21,” and incorporated herein by reference. The
department offered a similar oral narrative as part of its presentation at the Council meeting.

70.  The Planning Department “Points to Consider” omitted and/or failed to
objectively set forth important and relevant facts including, but not limited to, all those matters
enumerated in Paragraph 58, above, which is incorporated herein by reference.

71.  Council did not discuss or consider whether public necessity, convenience,
general welfare or good zoning practice justified the requested amendments or. whether the

applicant had met his burden of proving a “need” for the amendments.
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72.  Without reviewing, discussing or considering conformity or conflicts with the
Comprehensive Plan, Council voted to approve both ordinances.

73.  Infact, the proposed Goff amendments were in direct conflict with explicit
language in the Comprehensive Plan, and there was no evidence of “need” or public necessity,
convenience, general welfare or good zoning practice offered, considered or established to justify
the amendments.

74. + The decision by Council to approve the Goff amendments was arbitrary,
capricious, without any basis or justification in law or fact, and in violation of state and local law
and procedure,

County Council Third Reading — Ordinances Not Approved

75.  Proposed Ordinances 21-24 and 21-25 were agenda items for Third Reading and
advertised for public hearing at the October 26, 2021, Council meeting.

76. A total of approximately 509 Ietters of opposition were received prior to Third
Reading including a létter submitted by Plaintiff KIG dated October 26, 2021, on behalf of
neighboring landowners and citizens of the Waccamaw Neck outlining the legal objections that
form the basis of this complaint. A copy of said letter is attached hereto as Exhibit “22,” and
incorporated herein by reference. No letters in support were received except from the applicant.

77. A Petition containing more than one thousand (1,000) signatures of residents
opposing the Goff amendments and density increases was submitted enumerating the specific
legal and factual bases for opposition. A copy of the Petition language is attached hereto as

Exhibit “23,” and incorporated herein by reference.
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78.  Numerous residents of the South Waccamaw Neck attended Third Reading to
express opposition and numerous members of the community spoke on the record in opposition,
including representatives of KIG who spoke on behalf of members and neighboring residents.

79.  The Planning Department submitted an Agenda Request Form to Council
Planning Commission for third reading which contained, inter alia, “Points to Consider” for each
of the two proposed ordinances which are attached hereto as Exhibit “24,” and incorporated
herein by reference. The department offered a similar oral narrative as part of its presentation at
the Council meeting.

80. . The Planning Department “Points to Consider” omitted and/or failed to
objectively set forth important and relevant facts including, but not limited to, all those matters
enumerated in Paragraph 58, above, which is incorporated herein by reference.

81.  County Council voted not to approve Ordinance 21-24 (FLUM amendment from
low density to medium density) as follows: Three (3) in favor: Raymond Newton, Steve
Goggans, and Lillie Jean Johnson; Two (2) opposed: Bob Anderson and John Thomas; One
abstention: Everett Carolina; and One recusal: Chairman Louis Morant.

32. Georgetown County Council Rules of Procedure, Section 2-486, which is a

Georgetown County Ordinance, requires a majority of members present in order to adopt an
ordinance, so the ordinance did not pass; however, following the vote, it was erroneously
announced that the motion had passed and that Ordinance 21-24 had been adopted. A copy of
said rule is attached hereto as Exhibit “25,” and incorporated herein by reference.

83.  The failure to approve the FLUM density amendment (Ordinance 21-24) rendered

the zoning amendment (Ordinance 21-25) moot and not eligible to be considered or voted upon.
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84.  Because of the mistaken announcement that QOrdinance 21-24 (density
amendment) had passed, Ordinance 21-25 (zoning change) was erroneously considered and
voted upon.

85.  Council voted not to approve Ordinance 21-25 (zoning amendment) as follows:
Three (3) in favor: Raymond Newton, Steve Goggans, and Lillie Jean Johnson; Two (2)
opposed: Bob Anderson and John Thomas; One abstention: Everett Carolina; and one recusal:
Chairman Louis Morant.

86. It was erroneously announced that both ordinances had been approved. Please seé
Minutes of Georgetown County Council Meeting on October 26, 2021, attached hereto as
Exhibit “26,” and incorporated herein by reference.

Improper Motion to Reconsider at November 9. 2021, Council Meeting

87.  Upon information and belief, at some point after adjournment of the October 26,
2021, Council meeting, it was determined by the County that the Goff ordinances had not, in
fact, been approved, based upon application of the proper Georgetown County Council Rules of
Procedure as set forth in Paragraph 82, above, which is incorporated herein by reference.

88. At the next meeting on November 9, 2021, Council went into Executive Session
to discuss legal matters, the subject of which was not disclosed.

89. Ordinances 21-24 and 21-25 were not listed as items on the November 9, 2021,
published agenda nor had they been advertised or noticed in any way. A copy of the November

9, 2021, Council Agenda is attached hereto as Exhibit “27,” and incorporated herein by
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90.  After Executive Session, Councilman Raymond Newton made an improper

Motion to Reconsider Ordinance 21-24 (Goff FLUM Amendment).
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91. Raymond Newton was not eligible to make a Motion to Reconsider Ordinance
21-24 under Georgetown County Council Rules of Procedure, Section 2-519, which states as
follows:

Sec. 2-519 - Motions to Reconsider.

A motion to reconsider any action taken by the council may be
.made only on the day such action was taken or at the next regular

meeting of council. Such motion must be made by a council

member voting on the prevailing side . . ..

A copy of this rule is attached hereto as Exhibit “28,” and incorporated herein by

reference.

92. Raymond Newton had voted in favor of approval of Ordinance 21-24 at the
October 26, 2021, meeting, but it did not pass. Accordingly, Newton was not on the prevailing
side of the action to be reconsidered as required under the-rules.

93. The Motion to Reconsider Ordinance 21-24 made by Newton was null and void;
however, County Council improperly voted to-approve the motion. Inasmuch as there was no
notice to the public regarding this matter, there was no one to speak out-opposition of this
improper procedure. .

94.  The Motion to Reconsider Ordinance 21-24 was improper for the further reason
that Ordinance 21-24 was not a published agenda item as required by South Carolina Freedom of
Information Act, S.C. Code, Section 30-4-80.

95.  Councilman Newton then made a Motion to Reconsider Ordinance 21-25.(Goff
Zoning Amendment). -

96.  Ordinance 21-25 (zoning amendment) had been rendered moot at Third Reading

as detailed in Paragraph 83, above, and was not a proper subject for reconsideration.
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97.  Evenif it had been a proper subject for reconsideration, Newton was not eligible

to make a Motion to Reconsider Qrdinance 21-25 because he had voted in favor of its approval

at the October 26, 2021 meeting, and it did not pass. Accordingly, he was not on the prevailing
side of the action to be reconsidered as required under the rules.

98.  The Motion to Reconsider Ordinance 21-25 made by Newton was null and void;
however, County Council erroneously and improperly voted to approve the motion. Again,
inasmuch as there was no notice to the public regarding this matter, there was no one to speak
out opposition of this improper procedure.

99.  The Motion to Reconsider Ordinance 21-25 was improper for the further reason
that Ordinance 21-25 was not a published agenda item as required by South Carolina Freedom of
Information Act, S.C. Code, Section 30-4-80.

100. The Georgetown County Council Rules of Procedure, which set forth very clear
requirements about who can properly make a motion to reconsider, and the South Carolina
Freedom of Information Act, which requires agenda items to be published before action can be
taken, have been enacted to protect the due process rights of citizens and to safeguard against
government decisions being made improperly or without notice and opportunity for input from
interested parties and/or the public.

101. Because Ordinances 21-24 and 21-25 had been properly defeated at the third and
final reading on October 26, 2021, and they were not agenda items for the November 9, 2021,
meeting, there was no notice that any action, inclunding Motions for Reconsideration, would be
taken on them on November 9, 2021, and Plaintiffs, who are parties in interest with standing and

the existence of whom the County Council was well aware, had no notice or opportunity to be
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heard about either the procedural improprieties of the Motions to Reconsider or the substantive
issues relating to approval of the underlying ordinances.

102. The actions taken on November 9, 2021, with respect to Ordinances 21-24 and
21-25 appear to have been orchestrated by some members of council, who were dissatisfied with
defeat of the proposed ordinances after the vote at third and final reading, to circumvent
government transparency requirements and Constitutional protections in order to create an
illegitimate opportunity to approve the ordinances that would not have been permitied by
application of proper law and procedure.

. 103. . There were no motions or votes taken to approve the underlying ordinances at the
November 9, 2021, public meeting.
Ordinances 21-24 and 21-25 Signed as Approved on November 9, 2021

104. Georgetown County Council signed Ordinances 21-24 and 21-25 as approved and
adopted on November 9, 2021. The details of when, where or how this alleged approval took
place have not been disclosed to the public. Minutes of the Nove_mbcr 9, 2021, Council Meeting
indicate only the Motions to Reconsider. There is nothing in the minutes to indicate that Motions
to Approve the ordinances were made or that the ordinances were voted upon or otherwise
approved. A copy of the November 9, 2021, Council Minutes is attached hereto as Exhibit 29,
and incorporated herein by reference. = " Co

105.  As of the filing of this complaint, there has been no notice to the public that the
ordinances were approved on November 9, 2021.

106.  Upon information and belief, the County. may consider that approval of the

Motions to Reconsider operates as approval of the underlying ordinances.
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107. A Motion to Reconsider is not tantamount to a Motion to Approve nor does it
have the effect of approving the underlying matter. Even if the Motions to' Reconsider had been
proper and valid, a successful Motion to Reconsider operates only to bring the action to be
reconsidered back to the place it had been prior to the action to reconsider.

108. Any action to approve the ordinances on November 9, 2021, would have been
improper for the following reasons:

a. The proposed ordinances were not included on the November 9; 2021, published
agenda.

b. There was no advertisement or other required notice with respect to actionr on
Ordinances 21-24 and 21-25 at the November 9 council meeting.

109. Ifthe ordinances are determined to have been approved on November 9, 2021, the
decision was arbitrary, capricious, without any basis or justification in law or fact, and in
violation of state and.local law and procedure.

JURISDICTION. STANDING AND VENUE

110.. . -Pardgraphs 1 through 109 above are incorporated by reference as though fully set
forth herein. -

111. Thiscourt has jurisdiction to hear these claims arising under the South Carolina
Comprehensive Planning Enabling Act, South Carolina Uniform Declaratory Judgments Act, -
South Carolina Freedom of Information Act, and other law.

112. Venue is proper in Georgetown County as all parties reside or are located in
Georgetown County, the property in question is situated in Georgetown County, and all pertinent
actions took place in Georgetown County.

113. Plaintiffs have statutory standing to challenge these ordinances as follows:
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a. South Carolina Comprehensive Planning Enabling Act, S.C. Code Ann., Section
6-29-760(C), states that “[a]n owner of adjoining land or his representative has
standing to bring an action contesting the ordinance or amendment.” Plaintiffs
Middleton, Farrar, Hunt/Sullivan and CHA are owners of land that adjoins the
Goff Parcel, and Plaintiff KIG is the representative of these and other neighboring
landowners with respect to this matter.

b. South Carolina Uniform Declaratory Judgments Act, S.C. Code Ann., Section 15-
53-30, states “[a]ny person . .. whose rights, status or other legal relations are
affected by a statute, municipal ordinance, contract or franchise may have
determined any question of construction or validity arising under the instrument,
statute, ordinance, contract or franchise ﬁnd obtain a declaration of rights, status
or other legal relations thereunder.” Plaintiffs’ rights and legal relations have been
affected by approval of Ordinances 21-24 and 21-25, and they have standing to
ask the court to determine rights, status, validity and other legal relations.

c. South Carolina Freedom of Information Act (“FOIA”), S.C. Code Ann., Section
30-4-100, states that “[a] citizen of the State may apply to the circuit court for a
declaratory judgment, injunctive relief, or both, to enforce the provisions of this
chapter.” Plaintiffs are all citizens of South Carolina and have specific standing to
apply for a declaratory judgment to enforce the provisions of FOIA.

114. Alternatively and in addition, Plaintiffs have constitutional standing to challenge
these ordinances pursuant to Article III of the United States Constitution inasmuch as (a) they
have suffered an injury by virtue of this zoning change to double density and decrease lot sizes

on property that directly adjoins land owned by them; (b) the injury was caused by the improper
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approval of the ordinances; and (c) the injury is redressable by a favorable decision of this court
declaring that these ordinances are improper, null and void.

115.  Alternatively and in addition, Plaintiffs have standing to challenge these
ordinances pursuant to the public importance doctrine inasmuch as the decision in this case has
potentially far-reaching, widespread, devastating and irreversible negative impact on the public
welfare by serving as a precedent for similar rezoning of many acres in the South Waccamaw
Neck, and future guidance by this court is necessary to determine the validity of Georgetown
County’s repeated disregard of explicit language in the Comprehensive Plan that restricts density
increases in the South Waccamaw Neck.

116.  Plaintiff KIG has associational standing as follows: (a) at least one of its members
is an affected person who has standing in his or her own right; (b) the interests at stake are
germane to the organization’s purpose; and (c) neither the claim asserted nor the relief requested
requires the participation of individual landowners and monetary damages are not being
requested. Plaintiff KIG represents the interests of the named Plaintiffs as well as other affected
persons who own adjoining land or reside in the vicinity of the Goff Parcel. The issues in this
case fall squarely within KIG’s purpose as set forth above.

COUNT1I

DECLARATORY JUDGMENT

Council Decision Not to Approve Ordinances at
Third Reading on October 26, 2021 was Valid and Final

117.  Paragraphs 1 through 116 above are incorporated by reference as though fully set

forth herein.
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118. Pursuant to the provisions of the Uniform Declaratory Judgments Act, S.C. Code
Ann., Section 15-53-10, ef seq., Plaintiffs seek declaratory judgment from this Court that
Ordinances 21-24 and 21-25 are null, void, and of no force or effect as follows:.
a. Council properly voted not to approve Ordinance 21-24 at third and final reading
on October 26, 2021, and this vote stands as final.
b. Ordinance 21-25 (zoning amendment) was rendered moot upon Council voting
not to approve Ordinance 21-24 (FLUM density amendment), and in any event
. Council ultimately voted not to approve Ordinance 21-25 at third and final
reading, and this vote stands as final.
c. No valid action was taken thereafter to alter this final proper decision.
COUNTII

DECLARATORY JUDGMENT

Motions to Reconsider were Improper, Invalid and Void

119.  Paragraphs 1 through 118 above are incorporated by reference as though fully set
forth herein. . . . ;

120. Plaintiffs seek declaratory judgment from this Court that Ordinances 21-24 and
21-25 are null, void, and of no force or effect as follows. '

121.  Georgetown County Courcil Rules of Procedure, Section 2-519 (Exhibit “28”),
which has been adopted by ordinance, specifically requires that Motions to Reconsider be made
only by “a council member voting on the prevailing side.”

122. Two Motions to. Reconsider Ordinances 21-24 and-21-25, respectively, were
made at the November 9, 2021, meeting by Raymond Newton who was not a council member

voting on the prevailing side as required and not qualified to make the motions.
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123. These Motions to Reconsider were made and voted on in violation of a County
Ordinance which render them and any action taken upon them improper, invalid, and void.

124, The requirement that only a “prevailing party” may make a Motion to Reconsider
is intended to prevent a dissatisfied- member of council, who was on the losing side of a vote,
from using the Motion to Reconsider as a tool to get a second chance at approval. The true
purpose of the requirement is to provide a way for a council member, who voted on the
prevailing side, to have the matter reconsidered in the event of imminent new information.

125. To allow council members to flagrantly violate rules:in order to circumvent
transparency requirements and due process without any accountability or consequence, would
obviate the need for rules, and would harm Plaintiffs and the public by allowing the very actions
the rules were designed to prevent.

126. Notwithstanding the invalidity of the Motions to Reconsider, successful Motions
to Reconsider do not have the effect of automatically approving the underlying matter to be
reconsidered. .. i

127.  There was no action taken to approve either Ordinance 21-24 or 21-25 at the
November 9, 2021, meeting nor could action to approve the ordinances properly have been taken
inasmuch as there was no notice or opportunity for Plaintiffs or the public to have input into
either the Motions to Reconsider or substantive approval of the ordinances.

COUNT III
DECLARATORY JUDGMENT

Approval of Ordinances was a Violation of Countv Law

128.  Paragraphs 1 through 127 above are incorporated by reference as though fully set

forth herein. -
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129.  Plaintiffs seek declaratory judgment from this Court that Ordinances 21-24 and
21-25 are null, void, and of no force or effect as follows,

130. Georgetown County Zoning Ordinance 1701 states with respect to amending
zoning ordinances, “[w]hen the public necessity, convenience, general welfl'are or good zoning
practice justifies such action . . . Council ma}; undertake the necessary ste}_'.;s to amend the Zoning
Ordinance.”

131. Tne doff zening amendments were not justified by public neceseity, convenience,
general welfare or good zonmg practice, nor did Councll take ﬂns into cons1derat10n in violation
of this Ordmance 1701. On the contrary the overwhelmmg weight of ev1dence demonstrates that
the ordinances would have a negative effect on general public welfare.

132.  Georgetown County Planning Commission Bylaws require it to review
amendments “ﬁrsltl forr conformity with the comprehensive plan. Conﬂicts with the
comprehensive plan shall be noted in any report to the Countly Ceuncil on a proposed
amendment.” |

133, The Planning Commlssmn neither reviewed the Goff amendments for conformity
wllth the Comprehenswe Plan nor noted confllcts mla report to Counc:l in violation of its bylaws.

134. The Georgetown County Zoning Amendment Application requires the applicant
to prove a need for tile zoning change. The Applicant did not I.J‘resent any evidence of need for
the amendments and neither the Planning Commission nor Council considered w-'hether the
applicant met his burden of proving a need for the amendments.

135. Defendants’ approval of the ordinances was arbitrary and capricious and violated

Georgetown County law and procedure,
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COUNT IV
DECLARATORY JUDGMENT

Approval of Ordinances was a Violation of
South Carolina Comprehensive Planning and Enabling Act

136.  Paragraphs 1 through 135 above are incorporated by reference as though fully set
forth herein. ‘

137.  Plaintiffs seek declaratory judgment from this Court that Ordinances 21-24 and
21-25 are null, void, and of no force or effect as follows.

138.  The South Carolina Comprehensive Planning Enabling Act, S:C. Coe Ann,,
Sectioﬁ 6;29-720(B) specifically requires that zoning regulations “must be made in ac;:c.)rdance
with the comprehensive plan for the jurisdiction.”

139. The Goff zoning ordinances were'not made in accordance with the‘
Comprehensive Plan, aﬁd, on the contrary, were made in direct conflict with the explicit and
unambiguous language of the Comprehensive Plan in that density was increased in
circumstances that did not fall within any of the four enumerated exceptions.

140. The South |Carolina Comprehensive Planning Enabling Act, Section 6-29-720(B)
further requires that zoning regulations must “be llnade with a view to promoting the purposes set
forth t:hroughoﬁt this chapter.” Section 6-29-710 sets forth those purposes to include:

l “promoting ihe public health, safety, morals, convenience, order,

appearance, prosperity, and general welfare . . . to prevent the
overcrowding of land, to avoid undue concentration of population,
and to lessen congestion in the streets . . . to protect and preserve
scenic, historic, or ecologically sensitive areas . . . to regulate the

density and distribution of populations . . . to further the public
welfare in any other regard . . . .”
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141. The Goff zoning ordinances do not promote the purposes required under state
law, and, on the contrary, negatively affect public welfare and serve only to promote the interests
of the single landowner applicant.

142.  In approving these ordinances, the County disregarded the input of thousands of
citizens who expressed opposition to the zoning change for all the relevant reasons required to be
considered by the South Carolina Comprehensive Planning Enabling Act. This input to Council
consisted of more than 500 letters by landowners and residents, a Petition signed by more than
1,000 individual residents, dozens of speakers who showed up during a pandemic to speak at
four different public meetings including two public hearings, multiple letters and verbal input
from adjoining landowners, and letters and verbal input from representatives of Plaintiff KIG on
behalf of its more than 2,800 members.

143. The County violated the South Carolina Comprehensive Planning Enabling Act
and other law by approving the Goff zoning amendments. * . '

COUNT V
DECLARATORY JUDGMEI;IT

Unlawful Spot Zoning

144,  Paragraphs 1 through 143 above are incorporated by reference as though fully set
forth herein.

145, Plaintiffs seek declaratory judgm'ent ﬁ‘oin this Court that Ord!inances 21-24 and
21-25 are null, void, and of no force or effect as follows. | |

146. Spot zoniné has been defined by South Carolina courts as the singling out of a
small parcel of land for use classification different from that of the surrounding area, for the

benefit of the owners of the property and to the detriment of surrounding landowners.
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147. The applicant requested a zoning change from R-1/2 acre to R-10 zoning on a
small parcel of property surrounded by land that is primarily zoned R-1/2 acre or is otherwise
consistent with current zoning.

148.  The use classification of R-10 is significantly different from R-1/2 in that it
requires a substantial density change, allows more than twice as many homes on lots that are less
than halif the size of current zoning.

149.  There is no other R-10 zoning in the area.

150. This zoning change would benefit only the applicant and not the general public.

151.  This zoning change would be detrimental to neighboring landowners and the
general public as set forth herein. . -

152. Approval of Ordinances 21-24 and 21-25 amounts to unlawful spot zoning.

COUNT VI

DECLARATORY: JUDGMENT

Violation of South Carolina
Freedom of Information Act

153. Paragraphs 1 through 152 ab(;ve are Jincoxporated by reference as though fully set

forth herein, |
| 154. Plaintiffs seek declaratory judgment from this Court that Ordinances 21-24 and

21-25 are null, void, and of no force or effect as follows.

155. Defendants are a “public b;)dy” as deﬁnled by Sou;:h Carolina Freedom of
Information Act, Section 30-4-20(a} and are thereby subject to its requirements,

156. Deféndants violated the requirements of FOIA as folloulrs:

a. Failed to include Ordinances 21-24 and 21.-25 as agenda items on the November

9, 2021, published agenda as required by FOIA, Section 30-4-80.
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b. Failed to hold a meeting that was open to the public with respect to the Motions
for Reconsideration and/or approval of Ordinances 21-24 and 21-25 on November
9, 2021, as required by FOIA, Section 30-4-60.
¢. Discussed matters pertaining to Ordinances 21-24 and 21-25 during a closed
Executive Session on November 9, 2021, that were not proper exceptions to open
meetings under FOIA, Section 30-4-70.
d. Signed Ordinances 21-24 and 21-25 as if they had been passed on Novemiber 9,
2021, when they had, in fact, been denied at third and final reading on October
26, 2021, and there had never been a vote or any proper action taken to approve
them at a public meeting on November 9, 2021.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully request this Honorable Court to enter judgment in
their favor as set forth herein, declare Ordinances 21-24 and 21-25 as null, void and of no force
or effect, and award Plaintiffs costs and attorneys fees from the municipal Defendants, and such
other relief as the court deems just and appropriate.
Respectfully submitted,

/s/ Cynthia Ranck Person
Cynthia Ranck Person, Esquire (SC Bar #105126)

KEEP IT GREEN ADVOCACY, INC.
P.O. Box 1922

Pawleys Island, SC 29585

(570) 971-8636
kig.advocacy@gmail.com

ATTORNEY FOR PLAINTIFFS

January 6, 2022
Pawleys Island, South Carolina
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STATE OF SOUTH CAROLINA )

) ORDINANCE NO: 21-24
COUNTY OF GEORGETOWN )

AN ORDINANCE TO AMEND THE COMPREHENSIVE PLAN, FUTURE LAND
USE MAP, REGARDING TMS NUMBER 04-0418-011-00-00 LOCATED AT 3138
OCEAN HWY. IN GEORGETOWN FROM LOW DENSITY RESIDENTIAL TO
MEDIUM DENSITY RESIDENTIAL

BE IT ORDAINED BY THE COUNTY COUNCIL MEMBERS OF
GEORGETOWN COUNTY, SOUTH CAROLINA, IN COUNTY COUNCIL
ASSEMBLED:

To amend the Comprehensive Plan, Future Land Use Map, to reflect the
1edesignation of tax map parcel 04-0418-011-00-00 located at 3138 Ocean Hwy
in Georgetown from low density residential to medlum density residential, as
reflected on the attached map.

DONE, RATIFIED AND ADOPTED THIS 9th DAY OF MOVEMBER, 2021.

(SEAL)

. /T
. . Louis R-Morant )

Chairman, Georgetown County Council

and legality. m /

John )Y Watson
Georgetown County Attorney

First Reading: July 27,2021
Second Reading; August 24, 2021

Third Reading: November 9, 2021
(on Motion to Reconsider) -y =
Exhibit 1
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STATE OF SOUTH CAROLINA )
_ ) ORDINANCE NO. 21-25
COUNTY OF GEORGETOWN ) : -

AN ORDINANCE TO AMEND THE ZONING MAP .OF GEORGETOWN
COUNTY REGARDING TMS NUMBER 04-0418-011-00-00 L.OCATED AT 3138
OCEAN HWY IN GEORGETOWN FROM % ACRE RESIDENTIAL (R-1/2) TO
10,000 SQUARE FEET RESIDENTIAL (R-10).

BE IT ORDAINED BY THE COUNTY COUNCIL. MEMBERS OF
GEORGETOWN COUNTY, SOUTH CAROLINA, IN COUNTY COUNCIL
ASSEMBLED TO AMEND THE ZONING MAP OF GEORGETOWN COUNTY,

SPECIFICALLY TMS NUMBER 04-0418-011-00-00' LOCATED AT 3138 OCEAN -

HWY IN GEORGETOWN FROM % ACRE RESIDENTIAL (R-1/2) TO 10,000
SQUARE FEET RESIDENTIAL (R-10) AS REFLECTED ON THE ATTACHED
MAP.

. DONE, RATIFIED AND ADOPTED THIS 9" DAY OF NOVEMBER; 2021.

Louis R. Morant i o
Chairman, Georgetown County Councll

Tieresa E. Floyd
Clerk to Council

This Oldmance, No. 21-25, has been 1ev1ewed by me and is hcreby approved as to form

John Iyﬁtson
Georggtown County Attorney "

First Reading: July 27, 2021
Second Reading: August 24, 2021
Third Reading: November 9, 2021

Exhibit 2

(on Motion to Reconsider)

' (SEAL)
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STATE OF FLORIDA
S.S.
COUNTY OF BROWARD

VERIFIED STATEMENT

I, PHILIP BENINCASA, do hereby swear and affirm as follows:

L I am an adult individual residing at 222 Southgate Court, Pa-wleys Island,
Georgetown County, South Carolina, which is part of The Colony Planned Development.

2. I am President of The Colony Homeowners Association, Iu;:., (hereinafter
“CHA”) which is a nonprofit corporation organized and existing under the laws of the State of
South Carolina, having an address of 7147 Ocean Highway, Pawleys Island, Georgetown County
South Carolina. I am authorized to give this Statement on behalf of CHA.

3. CHA is the homeowners association for the Planned Development neighborhood
known as “The Colony,” which consists of 21.03 acres that adjoin the Goff Parcel.

4, CHA is a Plaintiff in the Complaint to which this Statement is attached. I have
read the Complaint and the matters contained therein are true and correct to the best of my
knowledge, information, and belief.

5. The Colony is zoned as a Planned Development consisting of 49 homes and
commen property. The Colony directly adjoins the Goff Parcel which is the subject matter of the
Complaint.

6. CHA owns a piece of common property that directly adjoins the Goff Parcel . The
rear boundary line of this lot, which is approximately 217 feet in length, is a shared boundary

with the Goff Parcel.

Exhibit 3
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7. We received notice in July 2021 that a zoning and density change had been
requested by the owners of the Goff Parcel from R-1/2 acre to R-10 zoning, and that a Planning
Comimission meeting had been scheduled for July 15, 2021. T spoke at the public hearing on
behalf of the CHA and The Colony landowners and communicated our opposition to the zoning
change request.

8. Many residents of The Colony are members of Keep It Green as are other
neighboring landowners.

9. Thereafter, we were notified about County Council meetings on July 27, 2021,
August 24, 2021, and a public hearing at the final reading on October 26, 2021. We wrote letters
of opposition and attended those meeting where I spoke in opposition on behalf of CHA.

10.  Many residents of The Colony signed a Petition opposing the rezoning which was
presented to County Council on October 26, 2021. The Petition contained the signatures of more
than 1,000 residents of the Waccamaw Neck..

11. At Third Reading on October 26, 2021, we understood that County Council voted
not to approve the Goff rezoning request.

12.  InDecember 2021, we learned that Georgetown County Council had signed two
ordinances dated November 9, 2021, approving the Goff rezoning. We never received any notice
of another public hearing or that action would be taken on the ordinances on November 9, 2021.

13.  Keep It Green has and continues to advocate on our behalf and on behalf of other
neighboring landowners with respect to the Goff rezoning.

14.  The County’s decision to approve the Goff density and zoning change from R-1/2
acre to R-10 has caused injury to our members as follows:

a. Decrease in the value of The Colony properties;
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b. Increase in traffic at a dangerous intersection with U.S. Highway 17 ata location
already prone to frequent serious accidents;

c. Increase in existing stormwater and flooding problems;

d. Negative impact on character, aesthetics and enjoyment of The Colony properties;

e. Sets a precedent for other R-1/2 acre land near The Colony to be rezoned to R-10.

f. Loss of premium payments for homeowners who purchased 1/2 acre lots that
adjoin Goff property zoned R -1/2 acre for lots similar in size.

The statements contained herein are true and correct to the best of my knowledge,
information and belief under penalty of perjury and unsworn falsification.

I hereby set my hand and seal this 30th day of December, 2021.

TS

PHILIP BENINCASA
President
The Colony Homeowners’ Association
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STATE OF NORTH CAROLINA

L S.5.
COUNTY OF WATAUGA : '

' P z, N
1 ERNEST F. MIDDLETON, III; do:heteby swear-under oath s follows:

!

L Tam a’!‘_l.ad_uft;_individuﬁl,.rc:s'idﬁ‘lg_m359.Souﬂ1gaté=gomé Pawleys Istaiid,

Georgetown Courity, South Caroting, |
2. Yammariedto Joyce J. Middleton, an adult individual residing at the abbve

| |
address. |

3. “Weage Plaintiffs in the Complaint to:which this Afiidavit s attached. T have read’

the Complaint and the;nattetsqﬂmgingdiﬂjﬁem?arq "_th:lgr'aind ccmgéptij:ﬂig: bestofmy

knowledge, inforiatios, and belief,
4. Onif: property directly adjoins the Goff Paseel which.is the subject matter.of the
‘Complaint.

S. ‘Our home is part-of The.Colony which is zoned:asa Planned Develdpment
District. We own'one'of threg homas in The Colony that directly adjoins the Goff Parcel.
o. The Goff Parcel was zonad'R-1/2 acre when'we purchased our propetty. Asl

imderstand it, R-1/2 acre allows a singslc family lidme on 2 min’imml"n halfacte Jot.

. Thc,rcgr-ﬁoundm line of our lot,.which.is appmx@ately. 162.1 .feet_{,in":lbngih;,is
ashated boundary with the GofF Parcel. E

8. Wepurchased:our home and ot by deed dated ane:mb_e‘r 2;", 2016, for $384,000

which included 2 $37,000 payment for a preminm larger [ot that adjoins property (Goff:Pareel)

Exhibit 4
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zoned for 1/2 acre lots. Our deed was.duly recorded in'G{:mgemwﬁCounty at Deed Book 2927,
Page 132.

9. Ourhome isa three bedroom and two-and-a-half bath with a totat of

approximately 2,445 square feet.

19.  The Goff Parcel contains wetlands and when it rains water pools and stands in the
back of'our lot and that part of the Goff Parcel adjacent to our rc@riprbpeuy line.

11, When we purchascd our home and lot and paid the fsf-it?,(}m premium, we
deliberately relied-on the fact that the adjoining Goff Parcel was ztsmcd forsingle fomily homes
on minimum 1/2 acré 1ats, similar to the size of urlot. We wonld not have purchased our home
or paid the additional premiumif the zoning on the adjoining Goff Parcel had permitted homes
on lots'smaller than /2 acre.in size. |

12,  Wereceived notice in July 202] that a zoning and'd'c‘usity change had been

requested by the owners of the Goff Parcel from R-1/2 acre to R_-l(? zoning, and that 5 Planning
Commission meeting had been scheduled for July 15, 2021, We se:uta letter of opposition and
attended the mceting. I

13, We are members of Keep i Green as are many ncig!lborihg 'landm\'n;:rs._ We also
belong to Thie Colony Hbmemmqrg’ Associaticn. A rqpicscnt‘ati}{e;of ‘Kf;cp.lt Green and a
representative of The Colony Homeowners® Association spoke on {:bur behalf at the Planning
Commission meeting. A numbet of other landowners also spoke i'n':cuppqsition 1o the zoning
change request.

14, Theteafter, we were notified about County Council mectings on July 27, 2021,
August 24, 2021, and-a public hearing at tite final reading on QOctober 26, 2021, We wrote leticrs.

of opposition and attended those meeting where & representative of Keep Tt Green anid The
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Colony Homeowners® Association-again spoke in oppositionon n;nr behalf along with numerous

other neighboring landowners,

15, Wesigned a Petition-opposing the rezoning which was presented to County
|

Council on Octaber 26, 2021. The Petition contained the signatures of morc than 1,000 residents

|
of the Waccamaw Neck.. ?

!

16, AtThird Reading on October 26, 2021, we widerstood that County-Council voted

16t to approve the GolT rezoning request, |

17.  InDecember 2021, we learned thi Goorg_ctownﬂdfunty Council had signed two
ordinances dated November9, 2021, approving the Goff rezoning: We never received any notice
of another public heating or that acétion would be:taken on the o:di%:m::_es on November 9, 2021,

18.  Keep It Green has and continues to advocate on nurg behalf and on behalf of other
neighboring landnwﬁcrs with respect to the Goffrezoning.

19,  The Coyaty's decision to approve the Goff density a}:nd zoning change from R-1/2.
acre to R-10 has caused us m_n.try as-follows: |

i
!

|
a. Loss of our $37,000 premium paymicat for our 172 acre.lot that adjoins property

zoned. R -1/2 aere for lots similar i size to OUrs;

!
t

b. Deeréase in the value of owr property; |
c. Increasein traffic at-a danperous intersection with Lf.S-Highwﬁy 17 at a Jocation
already prone to frequent serious accidents; @
d. Increase in existing stormwater and flooding problems;
i

¢. Negative impact on cliaracter, aesthetics and enjoyment of our property;
|

f. Sets a precedetit for other R-1/2 acre land near our home 10 be rezoned to R-10.

i
E
!
)
]
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g Expense and agpravation of possibly listing and scii_ing our home and purchasing

and moving to another hotne.

1 hereby set my hand and seal this 2, i:.ﬁ&y-gfl)mcmber,jiﬂll.

ERNEST F. MIDDLETON, Il

i

I
STATE OF NORTH-CAROLINA .
COUNTY OF WATAUGA !

Subseribed and swom before me on this -29% day of Decetriber! 2021,
ﬁd&@‘;mﬁ}UB _JC"

My commission expires: _ji§ [&;’%f::'a_.g_ 23
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STATE OF NORTH CAROLINA
. 55. ;
COUNTY OF WATAUGA -
|

L, JOYCEJ. MIDDLETON, do herehy swear under oath.as follows:-
do herehy ; i

1.. [.am an. ﬁdul;,individual.res“iding‘at-359' South gﬂtc:énurt; Pawlcys Island;

Georgetown County, South Carolina.

et s Prdaibr 7. G

2. Lath married tode gdleden, an adult mdmdual residing at the abave

addnass.

3,. We are'Plaintiffs in the Coriiplaint to which ‘misgﬁfiidavit is attached. I have read:

the Complaint and the-matters contained therein are true and correct to the best of my

knowledge, information, and belief - |
4.  Qurproperty directly adjoiis the Goff Parcel whic':h_f.js.tlm subject migtter of the

E
-Compliint. ]

5. Our home:is part of The Colony which is zoned s a Planned Development
Disiriet. We own oné of thre¢ homes in The Colony that dircctly adjoms the Goff Parcel.

b. The Goff Parcel was zoned R-1/2 acre when we pmhased our property. As1
understand it, R-1/2 acre allows a singte farnily home on a minimum half-acre tot.

7. The rear boundary line of our {ot, which is appmxiézatgly 162.1 feet in lenpih, is
a shiared boundary with the Goff Parce]. :

8. Wepurchased ourhome and fot by deed dated November 29, 2016, for $384,000

whick included a $37,000 payment for 2 prémium larger lot that a_djoins property (Goff Parcel)

Exhibit 5

P TS ppup e —,
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zoned for 1/2 acre lots, Qur deed was dily rccorded-iuGﬁﬂr_gctov%nf County at Deed Book 2927,
Page 132. !

D, Cur hmﬁt: is & three bedroom and two-and-e-half bath with a total of
approximately 2,445 square fees. '[

10, The Goff Parcel comtains wetlands and when it raiu:s water pnﬁls and stands in thc
back of our lot and that part of the Goff Parcel adjacent to our rem:;pmpeii}r line,

1L When we purchased oir home and lat and paid the ;SBT;OOB‘-;?remitma, we
deliberately relicd on the facl:that: the'adjoining Goff Parccl was zoned forsingle {amily homes

on minigaum 1/2 acre lots, simildr to the size of our lot, We would not have purchased our home

or paid the additional premium if the zoning on the adjoining Goff Parce! had perrhitted homies

on lots smaller than 1/2 acre in size, ’

12, We received notice in July 2021 that g zoning and *(icnsiqr- change had been
roquested by the owners of the Goff Parcel from R-1/2 acre 1o -R-—I(I:} zoning, and that a Planning
'Commission meeting had been scheduled for July:15,2021. We sc'?xt a letter of appasifion and
attended the meeting, l
13.  Weurc members of Keep It Green as are mauy.-ncig'hbor,ing'-laudowners; Wealsp —
belong to The Colony Homeowners” Association: A mprescntativefof’ Keep It Greenand a
representative of The Colony Homeowners® Association spoke on our behalf st the Planning
Commission mecting, A tumber of other lindowners also spoke‘insbpi)_peiti;m 10 the zoning
change requést, |
14.  Thereafter, we were notified about County Council moctings on July 27,2021,
August 24, 2021, anid-a public hearing at the final reading on Octu&er 26;.‘_ 2021. We wroc letters

ol opposition snd attended thosé meeting where g representative of keep It'Greenand The
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Colony Homeowners® Assoqiaﬁoq,agaiu spoke in opposition on oi'ur behtalf alnng with numerous
other neighboring landéwners.
15. Wesigned a Petition opposing the: rezonmg which was presentad to County

Couacil on October 26,2021, The Petition contamcd the s:gnaturcs of more {han 1,000 residents

of the Waccamaw Ncclc. !

16. At Third Readmg on Qclober 26, 2021, we. undarsmod that County Council voted

not 10 approve the Goff rezoning Feqitest, |
17, InDccember 2021, we leamed that Geprgct‘ovﬁn (—‘.'cilinty Couneil had signed iwo
otdinances dated November9,2021, approving the Goff mznmn g. \‘.’e never received any notice
-of another public hearing or-that action would b taken on the ,ordmanpes' on November 9, 2021,
18.  Keep It Green lias and condinues to advocate on m;r%. behalf and.on behalf of other

neighboring landowners with respect to the Goff rezoning.

19, The Cmign};'s decision to approve the Goff density {Lnd-zoning change from R-§/2

acre 1o R-10 has caused us in jury as follows: ;
. Lossofour 837,000 premium payment for our 172 iicre lot that adjoins property
zoned R--142 acre for luts similar in size to ours;
b. Decreas¢ in the valug of our property; I
¢. Increasein traffic.ata dangerous intersection with US Highway‘ 17ata Iiaéé;tiun

already prone 1o frequent serious accidents; '
|
d. Inerease in existing stormwater and flooding pmbler?ns;

e. Negative impact on.character, acstlietics and cajoyment of our property;

f. Scts a precedent for other R-1/2 acre Jand near our homs 10 be iezoned 1o R-10.
¥

{
!
!
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1
i
i
|
g: Expense and aggravation of possibly listing and sclling our home and purchasing

and moving-lo another homé.

I herchy set my harid and seal this S -day of Decernber, 2021,

STATE OF NORTH CAROLINA. |
COUNTY -OF WATAUGA

| y A '
Subscribed and-swomn before me o this_24 . day of December; 2021.
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STATEOFSOUTHCAROLINA"~: .+
COUNTY OF GEORGETOWN Eo

- 1, MICHAEL 1E ARRAR. do hereby. swiar. under. ealh & ful!m )
L Iam an miuit individusl residing ot 367 Soulhgnbe Coun, Puw!cys [dand,
Gau:gmwn Cwnty, South Carolina.- . . ot t

e En
v
oo

i 2. imn marvied to Diana Famar, an adult individual: rmdmg at the nbcm: sddmss, :

Wc fire. Pimnuﬂ‘s inthi Complaint 1o wluch thss Amdam is dtched. Fhave md- S

@mp!aurt and the matters cummnud therein 2re tree am! coffect 0 Ihs best oi'my

knowledge, mi'mum and befief, F. TR LA ;f'*;?*‘” S A
- 4, - Ourprmmy ‘directly m!_mms th! Goﬁ‘l’ml whmh is thl: subject manrruﬂhe

5. Our homg is part of The Colony which is zoned as nP!ﬁﬁ}im ch!upmm
Distriet We mom nfthmr. hiames in The Colvay that di;giggy.adjojngﬁhe Goff Paccel: -
LB .‘fhé‘ﬁoﬁ'l’x?;elwas-zmed R-172 aare when we purchased our property. As |
nndcfsmndlt. R-IJ'E acwal!ama single:famﬂy-,liome on a iéiﬁii_ﬂ\hnlﬁ_ﬁ—lb.nﬂe ot -

-?. The rearhmmdary line of our {0}, which is appmxunamly 191.4 feet in length, is

| ashamd boamdnry mmmmon‘pmei

.8 Wc purchas:cd our home and lot by deed dated November 1 l 2016, for $354,785

Va’hldi mdudod 8 $23,000 paymml Fora premium ot that is approximately 142 sore in-giae and

fad;ums pmpefty (Guﬁ‘P.m::el) mned l‘m' similarly sized 1/2'acre lots. Our decd was duly

mmrdbd maGnurgmwn Cﬂunty at D@cd Book 2018, Page 237,

o Exhibits
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i ized wag duly
sdjoing property (Goll Parcel) zaned for similarly sized 172 acre luts. Our drad

rocorded in Gearpetown County at Deed Book 218, Page 237.

9. Gut home is 2 4 bedroom and 3 bath, two story home with a total of

approximately 2200 square Feet and 1 poo! in the backyned.

10, TheGolf Parcel cositnins wetlands and when it ralns water poals and stands in the

back of our tat and that past of the Gof¥ Parcel adjscent to our rear propefty line.

11.  When we pirchased our home and lot and paid the $23,000 premium, we
deliberately relied on the fact that the adjoining Goff Paree] was zoned for single family homes
on mimimem 172 acre lots, similaz to the size of our lot. We would not have purchosexd oiir home

ar paid the additionnl premiunif the zoning on the adjoining Gofl Purce) had permivied homes
on lots smaller then 172 aere in size.
12, Weraccived notice in July 2021 that a-zoning snd density chenge had beea
regetesied by the owners of the Goff Pareed from R-1/2 acre to R-10 zoning, and that a Planning
Commission meeting hrd been scheduled for July 15, 2021, We sent a letier of opposition and
attcnded the mecling.
13.  Wearc members of Keep'lt Green gs arc many neighboring landowners. We also

balang 1o The Colony Hemeowners™ Association. A representative of Keep it Green and 2

representative of The Colony Homeowners” Associution spoke on-ous belialf at the Planning

2E0002240ZZ0Z#ASYI - SYITd NOWWOD - NMO1IDHOIO - WY 61:0L L0 UBT 2202 - A3 U4 ATIVOINOY LIS

Commission meeting. A number of other landowners also spoke in opposition 10 the zoning,

change request.

14,  Thereatter, we were notified about County Council meetings on July 27, 2021,
Augrist 24, 2021, and a public hearing at the findl rezding on Qctober 26,2021, We wrote letters

of apposition and attended those meeting where a representative of Keep It Green and The
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Colony Homeowners' Association again spoke in-opposition on our behalf along with numerous
other neighboring tandowners.

15, Wesigned a Pesition cpposing the rezoning which was presented to County

Council on October 26, 2021. The Petition contained the signitures of more than 000 residents
of the Waocamaw Neck.,

16. At Third Reading on Octobér 26, 2021, we undérsiond that County Council voicd

not to epprove the GofY reaoning request.

17, InDecember 2021, we learned that Georgetown County Counal had sigmed two
ordinances dated November 9, 2021, approving the GofT rezoning. We never received any notice
of another public heering or that action would be taken an the ordinances on November 9, 1021..

18, &eep L Green has aad continues to advocate on our behdlf and on behalf of ather
neighboring landowners with respect 10 the Goff rezoning.
19.  Thé County's decision to approve the Goff density and zoming change ftom Re12
acre to R-10 has caused us injury as follows:
g Loss of our $23,000 premium payment for our 1/2 acre lot that adjoins property

zoued R -1/2 acre for lots similar in size to ours,

b. Decrease in the value of our property,

€€00022dIZZ0EHASYD - SVI1d NOWNIOD - NMO13I9H03IO - WV 61:01 L0 Uer 2202 - 43714 ATTVYOINOYLO3 13

¢ Increase in taffic.at a dangerous intersection with U.S. Highway 17 at 4 location
already prone to frequent serious accidents;
d. Increase in existing stormwater and flogding prablems;
e. Negative impact on character, agsthetics and enjoyment of our property;

£ Sets a precedent for other R-1/2 acre land near our home 1o be rezoned toR-10.
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MICHAEL ). FARTAR

S$TATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Subscribed and swora before me on this Q&_-dsy af Decertber, 2021,

TOTARY PUBLIC

My commission exXpires; !Qw ii} y
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STA'TE OF SOUfH CAROL!N& oS

COUNTY OF GEBRGE‘I“OWN

! DIANA FARRAR, iu hcmby swear undem.ulh as Ibilm
L © Tuman mlull mi_liwduul m:ding at 367 Smuhga!c Cou, Pswlcys ls.'land

Gm;gﬁuwn Ceamiy. Suuth Ciroling,
L 2. Ismmanicdto Mmhncl I Famar, on odult individunl rc.'SldIBE; at the sbéwve

address. | |
3. Weure Blaintitfs in the Complaint 16 which this Affidavit is sttached. Thave read
the Complaint and the maticrs contained thescin are ime and correct to the best of my
knowdedge, information, and beliel,
‘4, Gurpropenty directly adjoins the Goff Parcel which is the subject matter of the
Complaint. ‘ e
S.  Ourhomeis pastof The Colony which is zonod as a Planned Development
Distict We own aae.of hees Homes in The Galony that direel adjoins the Goff Parcd.
6. The Goﬂ"ParceI was zaned R-1/2 acre when we purchased our pro'peny Asl

understand it, R+1/2 gere allows a single family liome on a minimum half-acre lot.

7...+ The rear boundary Jine of our lot, which is approximately. 191.4 feetin lengthy is

@ shared boundary with the Goff Parcel,.
8.

” gutffuchmchfrf?od a 323.000 Pajfn;?nt for.a premmmlm that js aﬂbfﬂximﬁ£§1y‘ 142 acse in size and
Exhibit 7

We purchased our home'and lot by decd dated November 11, 2016: for $354755
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o ey . i was duly
adjoing property (Goff Parcel) zoocd o similarly sized: 172 acre lots, Cur doed was duly

rocorded in Georgetown County 3t Deed Book 2918, Page 237

9:  Ourbameis a4 bedroom and'3 bath, two story home with atotal of

approximately 2,200 square fect and o pool in the backyard.
10, ‘TheGoll Parcel contains wetlands and when it raing water poats and stands in the

‘back of aur Lot and that part of the Gaff Parce) adjacent (o our rear property line.
¥,  Whénwe pumhhieﬂ'our hosive and Tot afd paid the'$23,000 premivm, we
delibernte]y relicd on the fact that the adjcining Gof¥ Paroel was zoned for single family homes
on mindm 142-acre lots, similsr to the size of ous To. We would not have purchased our home
o paid the additional premium if the zoning on the ddjoining Goff Parcel had permitied homes
on fors smaller than 172 aerein size, -
12.  Wereteived notice in July 2021 thet a zoning and density change had been
roquested by the owners.of the Goff Parcel from R-1/2 acre to R-10 zoning; and thag 2 Planaing
Commission meeting hed beeis scheduled for July 15, 2021, We sent 2 letwer of apposition and

13.  Weare members of Keep It Green gs are many neighboring landowners. We s

belong to The Colony Homeowners’ Assocition, A representative of Keep It Green and &
representative of The Colony Homeowners™ Association spoke on our behalf at the plgnfﬁng
Commission meeting. A number of other landowners alsa spoke in opposition to the zoning

change roquest.

4. Thereafter, we were notified about County Council meetings on July 27, 2021,
August 24, 2021, and 2 public hearing at the fina! reading on October 26,2021, Wé wrote letters

of apposition and attended those meeting whgma representativé of Koep It Green and The

2£00022d022024#3SYD - SV31d NOWWOD - NMOLIODH03ID - WV 61:01 L0 Uer 2202 - d31ld ATIVOINOHLD3 13
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Colony Homeowners® Association again-spoke in-opposition of aur tichalf along with aumrerous
other neighboring landowners.
15,  We signed o Petition opposing the frzoning whick was presented to:County
Council on October 26, 2021. Thie Petition comaisied the signatures o more than 1,000 residents-
of the Waccamaw Neck..
16, At Third "Rcading-un:&1uhcr 2(;. 2021, we understood that Coonty Council voted
not to-approve the Gotf rezoning request.
17, InDecémber 2021, weleamed that Geomgetown County Countl had signed two
ondinances dated November 9, 2021, approving the Goff rezoning. We never iéecived any noticé
of anotkier public hedring or that action would be taken on the vordinances on November 9,2021,
8.  KeepltGreen has end continues to advocate on aur béhialf and onhighalf of othér
ncighboring iandowners with respect 10 the Goff rezoning,
19, The County’s decision to approve the Goff demsityand zoning chabge fron Re-142
acre 10 R-10 has caused s injury as follows:
& lossof our 523,000 preayium payment for gur 172 acre lot that zdjoins property

zomed R <172 zere fordads similar s giz¢. 10 ours:

b. Decreasc inthe value of qur property:

€€00022d02202#38VYD - SYITd NOWWOD - NMOL13IDHO3IO - WY 61:01 L0 UBl 2202 - G314 ATTVOINOH1D313

¢ Increasein traffic ata dangerous intersection with U.S, Highway 17 ata Tecation
already prone to frequent seriois accidents;
4 Increase in existing stormwater and flooding problems;
e. Negative impact on character, aesthetics and enjoyment of our property,

£ Sets a precedent for other R- 1/2 acre Jand near our home to be rezoned 1o R-10.
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g. Expense and-aggravation of possibly listing and selling our home and purchasin|

and moving to ancther home.

I hecdby set my hand and seal this)={ day of December, 2021.

DIANA FARRKAR

STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Subscribed and swom before me on this @ q day. of December, 2021.

NOTARY PUBLIC

My commission expires: \f‘j‘ [ij) |

(SEAL)
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STATE OF SOUTH CAROLINA

: 8.8.
COUNTY OF GEORGETOWN
AFFIDAVIT

L, ROBERT E. HUNT, do hereby swear under oath as follows:

I. I am an adult individual residing at 351 Southgate Court, Pawleys Island,

Georgetown County, South Carolina,
2. I am married to Jeane M. Sullivan, an adult individial residing at the above
address,
3. We are Plaintiffs in the Complaint to which this A ffidavit js attached. I have read
the Complaint and the matters contained therein are true and correct to the best of my

Knowledge, information, and belief.

4. Our property directly adjoins the Goff Parcel which is the subject matter of the
Complaint.

5. Qur home is part of The Colony which is zoned as a Planned Development
District. We own one of three homes in The Colony that directly adjoins the Goff Parcel.

6. The Goff Parcel was zoned R-1/2 acre when we purchased our property. As I
understan(i it, R-1/2 acre allows a single family home on a minimum half-acre lot.

7. The rear boundary line of our lot is a shared boundary with the Goff Parcel.

8. We purchased our home and lot by deed dated February 10, 2017, for $370,390
which included a $31,000 payment for a large premium lot that adjoins property (Goff Parcel)
zoned for similarly sized 1/2 acre lots. Our deed was duly recorded: in-Georgetown County at

Deed Book 2972, Page 156.

Exhibit 8
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9. Our home is a 3 bedroom and 2.5 bath home with a total of approximately 2 464

square feet and a pool in the backyard.

10.  The Goff Parcel contains wetlands, There is a culvert on our property and when

we have a heavy rain, the cuivert fills and water will rise above the grate to as much as 1 foot and

flood the surrounding area.

11. When we purchased our home and lot and paid the $31,000 premium, we

deliberately relied on the fact that the adjoining Goff Parcel was zoned for single family homes
on‘minimum 1/2 acre lots, similar to the size of our Tot. We would not have purchased our home
or paid the additional premium if the zoning on the adjoining Goff Parcel had permitted homes
on lots smaller than 1/2 acre in size,

12, Wereceived notice in July 2021 that a zoning and density change had been

requested by the owners of the Goff Parcel from R-1/2 acre to R-10 zoning, and that a Planning

Commission meeting had been scheduled for July 15, 2021. We sent a letter of opposition and

attended the meeting.

13: ‘We are members of Keep It Green as are many neighboring landowners. We also

belong to The Colony Homeowners® Association. A representative of Keep It Green and a
representative of The Colony Homeowners’ Association spoke on.our behalf at the Planning
Commission meeting. T spoke at the meeting in opposition to the zoning change request along
with a number of other landowners.

14.  Thereafter, we were notified about County Council meetings on July 27, 2021,
August 24,2021, and a publi¢ hearing at the final reading on October 26, 2021. We wrote letters

of opposition and attended those meeting where a representative of Keep It Green and Thé
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Colony Homeowners® Association again spoke in opposition on our behalf along with numerous
other neighboring landowners. I also spoke at one of those meetings.

15.  We signed a Petition opposing the rezoning which was presented to County
Council on October 26, 2021. The Petition contained the sighatures of more than 1,000 residents
of the Waccamaw Neck..

i6. At Third Reading on October 26, 2021, we understood that County Council voted
not to approve the Goff rezoning request.

17.  In December 2021, we learned that Georgetown County Council had signed two
ordinances dated November 9, 2021, approving the Goff rezoning. We never received any notice
of another public hearing or that action would be taken on the ordinances on November 9, 2021.

18.  Keep It Green has and continues to advocate on our behalf and on behalf of other
neighboring landowners with respect to the Goff rezoning.

19.  The County’s decision to approve the Goff density and zoning change from R-1/2
acre to R-10 has caused us injury as follows:

a. Loss of our $31,000 premium payment for our lot that adjoins property zoned R -
1/2 acre for lots similar in size to ours;

b. Decrease in the value of our property;

c. Increase in traffic at a dangerous intersection with U.S. Highway 17 at a location
already prone to frequent serious accidents;

d. Increase in existing stormwater and flooding problems;

e. Negative impact on character, aesthetics and enjoyment of our property;

f. Sets a precedent for other R-1/2 acre land near our home to be rezoned to R-10.
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g. Expense and aggravation of possibly listing and selling our home and purchasing
and moving to another home,

Ihereby set my hand and seal this 26 _day of December, 2021.

| (it < Wy

ROBERT E. HUNT

STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Subscribed and swom before me on this 31)*"\ day of December, 2021.

/.
N\ I Lv} ,
:

2 A : (SEAL) -
UBLIC Y\ TTUOR KAREN ELDER
’ : Notary Public
oSt ot
mission Exples :
My commission expires: CbLk\l\\\lZ.Qz_c, rOMmim'ssion Explres April 11, 2029
4
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STATE OF SOUTH CAROLINA
S.S.
COUNTY OF GEORGETQWN
AFFIDAVIT

L, JEANE M. SULLIVAN » do hereby swear under oath as follows:

1. I am an adult individual residing at 351 Southgate Court, Pawleys Island,

Georgetown County, South Carolina.
2.

3. We are Plaintiffs in the Complaint to which this Affidavit is attached. I have read

the Complaint and the matters contained therein are true and correct to the best of my

knowledge, information, and belief.

4. Our property directly adjoins the Goff Parcel which is the subject matter of the
Complaint,

5. Our home is part of The Colony which is zoned as a Planned Development
District. We own one of three homes in The Colony that directly adjoins the Goff Parcel.

6. The Goff Parcel was zoned R-1/2 acte when we purchased our property. As I
understand it, R-1/2 acre allows a single family home on a minimum half-acre lot.

7. The rear boundary line of our lot is a shared boundary with the Goff Parcel.

8. We purchased our home and lot by deed dated February 10, 2017, for $370,390
which included a $31,000 payment for a large premium lot that adjoins property (Goff Parcel)

zoned for similarly sized 1/2 acre lots. Our deed was duly recorded in Georgetown County at

Deed Book 2972, Page 156.

Exhibit 9

I'am married to Robert E. Hunt, an adult individual residing at the above address.
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9. Our home is a 3 bedroom and 2.5 bath home with a total of approximately 2,464

square feet and a pool in the backyard.

10. The Goff Parcel contains wetlands. There is a culvert on our property and when

we have a heavy rain, the culvert fills and water will rise above the grate to as much as 1 foot and

flood the surrounding area.

11.  When we purchased our home and lot and paid the $31,000 premivm, we

deliberately relied on the fact that the adjoining Goft Parcel was zoned for single family homes
on minimum 1/2 acre lots, similar to the size of our lot. We would not have purchased our home
or paid the additional premium if the zoning on the adjoining Goff Parcel had permitted homes
on lots smaller than 1/2 acre in size.

12.  Wereceived notice in July 2021 that a zoning and density change had been

requested by the owners of the Goff Parcel from R-1/2 acre to R-10 zoning, and that a Planning

Commission mieeting had been scheduled for July 15, 2021. We sent a letter of opposition and
attended the meeting.

13.  We are members of Keep It Green as are many neighboring landowners. We also

belong to The Colony Homeowners® Association. A representative of Keep It Green and a
representative of The Colony Homeowners’ Association spoke on our behalf at the Planning
Commission meeting. My husband spoke at the meeting in opposition to the zoning change
request along with a number of other landowners.

14. Thereafter, we were notified about County Council meetings on July 27, 2021,

August 24, 2021, and a public hearing at the final reading on October 26, 2021. We wrote letters

of opposition and attended those meeting where a representative of Keep It Green and The
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Colony Homeowners® Association again spoke in opposition on our behalf along with numerous
other neighboring landowners. My husband also spoke at one of those meetings.

15.  We signed a Petition opposing the rezoning which was presented to County
Council on October 26, 2021. The Petition contained the signatures of more than 1,000 residents
of the Waccamaw Neck..

16, At Third Reading on October 26, 2021, we understood that County Council voted
not to approve the Goff rezoning request.

17.  In December 2021, we learned that Georgetown County Council had signed two
ordinances dated November 9, 2021, approving the Goff rezoning. We never received any notice
of another public hearing or that action would be taken on the ordinances on November 9, 2021.

18.  Keep It Green has and continues to advocate on our behalf and on behalf of other
neighboring landowners with respect to the Goff rezoning.

19. The County’s decision to approve the Goff density and zoning change from R-1/2
acre to R-10 has caused us injury as follows:

a. Loss of our $31,000 premium payment for our lot that adjoins property zoned R -
1/2 acre for lots similar in size to ours;

b. Decrease in the value of our property;

c. Increase in traffic at a dangerous intersection with U.S. Highway 17 at a location
already promne to frequent serious accidents;

d. Increase in existing stormwater and flooding problems;

e. Negative impact on character, aesthetics and enjoyment of our property;

f. Sets a precedent for other R~1/2 acre land near our home to be rezoned to R-10.
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g- Expense and aggravation of possibly listing and selling our home and purchasing

and moving to another home.

I hereby set my hand and seal this3 (). day of December, 2021.

Qm/»u ,/%Lﬁ,u (Lrare

M SULLIVAN

STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Subscribed and swotn. before me on this IS day of December, 2021.

(SEAL)

- _ IéAHEN ELDER
My commission expires: QMM_ State c?i‘t asrgrult’# lé‘I&'at:'ullna
My COmmlss!on Explres April 11, 2020
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STATE OF SOUTH CAROLINA
8.8
COUNTY OF GEORGETOWN '

AFFIDAVIT

I, MARY ELIZABETH KLEIN, do hereby swear under oath as follows:

I. T am an adult mdrvrdual res:dmg in Pawleys Island, Georgetown County SC.

2. | I am an officer and member of the Board of Dn"ectors of Keep It Gteen, Inc. -
(hercmafter “KIG”), a nonproﬁt corporation organized and existing under the laws of the State of
South Carolina, havmg an address of P. O. Box 3312, Pawleys Island, Georgetown County SC.

3. I have been authonzed by the board of KIth make this Afﬁdawt

4-. KIG isa Plarntlff in the Complamt to which thrs Afﬁdavrt is attached. I have read
the Complamt and the matters contamed therem are true and correct to the b&;t of my
knowledge, information, and belief.

5. KIG is a citizens’ organization compnsed of more than 2,800 residents of the

Waccamaw Ncck, Georgetown County, South Carolma, who are concerned about the 1mpact of

zoning changes, increased residential densrty, and mappmpnate development on traffic,
flooding, environment, overburdened infrastructure, natural character, quality of l]fc and other
maiters of safety and general welfare in the ‘Waccamaw Neck.

6. Part of the mlssmn of KIG involves momtonng county land use demsnons zomng
change requesls and proposed development in the Waccamaw Neck for comphancc wrth proper
law, procedure, and the Georgetown County Comprchensive Pl_an, Land Use Element for the
purpose of protecting and preserving the land, quality of life, and natural character of the

Waccamaw Neck for the benefit of present and future generations.

Exhibit 10
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7. XIG began as a grassroots response by the citizens of the South Waccamaw Neck
to a number of zoning changes, approved and/or recommended for approval by Georgetown
County, that increased residential density in conflict with the Comprehensive Plan and had a
negative impact on the safety and general welfare of surrounding landowners and citizens. KIG
ultimately became a nonprofit corporétion managed bj'f a vohmtee;' Board ofl' Directors and
represents the interests of thousands of citizens of the Waccamaw Neck, hu;ldreds of whom
reside in the vicinity of the Goff Parcel. |

8. Plaintiffs Middlctons, Farrars, unt/Sullivan, and CHA are members of KIG
along with many other residents who live in wcunty of the Goff Parcel.

9. KIG represents the mteresls of the named Plaintiffs mth1$ matter as well as other
residents who are contlguous landowners or reside i in the unmzdlate vicinity of the Goff Parcel
many of whom would have standmg in their own right to challenge the ordinances in question.

10.  The inferests of these contiguous landowners are germane to and fall squarely
within KIG’s purpose and mission. | | |

1 1'. Nenher the claims asserted nor the relief requwted requires the partxcxpatmn of
the individual landowners "

12. KiGreceived notlce in July 2021 that a zoning and density change had been
requested by the owners of the Goff Parcel from R-1/2 acre to‘R-IO zoning, and that a Planning
Commission meeting had been scheduled for July 15, 2021. KIG sent a leter of opposition that
is attached as Exhibit 17 to the Complaint, and representatives of KIG spoice in opposition at the
public hearing on behalf of its members. | | |

13. 'II'hcreaﬁer, KIG was notified about County Council meetings on July 27, 2021,

August 24, 2021, and a public hearing at the third and final reading on October 26, 2021. KIG
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wrote letters of opposition which are attached to the Complaint as Exhibits 20 and 22.
Representatives of KIG attended the meetings and spoke in opposition to the rezoning on behalf
of its members.

14.  KIG circulated a Petition opposing the rezoning among its members and residents
of the community and obtained moré than 1,000 signatures of residents of the Waccamaw Neck
who opposed this rezoning. The Petition was presented to County Council at the third reading
public hearing on October 26, 2021.

15. At thitd reading on October 26, 2021, KIG understooed that County Council voted
not to approve the Goff rezoning request.

16.  On or about November 12, 2021, KIG learned Georgetown County was taking the
position that the Goff ordinances had been approved at the November 9, 2021, council meeting.

17.  Upon information and belief, there was never any notice of another public hearing
or that a(;‘ti‘oi; would be taken on the Goff ordinances on November 9, 2021.

18. Keep It Green has and continues to represent and advocate on behalf of
neighboring landowners with respect to the Goff rezoning.

19.  The County’s decision to approve the Goff density inq_rease and zoning change
from R-1/2 acre to R-10 has caused injury to KIG’s members as follows: = ° | !

a. Decrease in the value of property owned by neighboring landowners;

b. Increase in traffic at a dangerous iptersection with U.S. Highway 17 at a location
already prone to frequent serious accidents and with a volume of traffic already
beym,l& design capacity;

. Increase in existing stormwater and flooding problems;
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d. Increased burden on already severely over-burdened infrastructure that is

operating beyond capacity and is a serious safety hazard — streets and highways,

insufficient numbers of fire, police, and emergency services personnel and

equipment, flooding and stormwater, evacuation routes;

¢. Negative impact on character, aesthetics and enjoyment of neighboring properties;

f  Sets a precedent for other R-1/2 acre land in the vicinity of the Goff Parcel to be

rezoned to R-10 which would further exacerbate the above harm to members.

The staterments contained herein are true and correct to the best of my knowledge,

information and belief.

I hereby set my hand and seal this 6th day-of January, 2022.

KEEP IT GREEN, INC.
. 7100y E i b X T
; ‘ MARY ELIZABETH KLEIN —

Secretary

[ re

STATE OF SOUTH CAROL
COUNTY OF GEORGETOWN

i N

Subscribed and sworn before mpe onthis () day of January, 2022.

)/m. / /o ——  (SEAL)

NOTARY PUBLIC ( /

My commission expires:

KIANA MOUZON
Notasy Publlc
State of South Carolina

My Commisslon Expires J12, 2031
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REZ- -1 -2%3aD

Recd- 5latat

129 Screven St. Suite 222
Post Office Drawer 421270
Georgetown, S. C. 29440
Phone: 843-545-3158
Fax: 843-545-3299

PROPOSED ZONING AMENDMENT
COMPLETED APPLICATIONS FOR ZONING AMENDMENTS MUST BE

SUBMITTED ALONG WITH THE REQUIRED FEE, AT LEAST FORTY-FIVE (45)
DAYS PRIOR TO A PLANNING COMMISSION MEETING.

THE APPLICANT IS REQUESTING: (Indicate one)
of A change in the Zoning Map. -

() A change in the Zoning Text.

The following information must be provided for either request:
Property Information that you area requesting the change to:
Tax Map (TMS) Number: O“{‘ "OLI' 18—0 ] --CD —CO
Street Address: 3|38 Qrean H wy (er |
City / State / Zip Code: _ {"ALL) ‘-6 o) SC/

Lot Dimensions/ Lot Area: &( cel A= laﬂﬂAC[Al %5‘(514;‘4’2 / i H, 77/45 res

Plat Book / Page: f GJ '751 j a adr
Current Zoning Classification: R-" y 2

Proposed Zoning Classification: P\:/Q/ / 0 042&

Rezoning Application

Exhibit 11 " peee 1ota
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Property Owne-r of Record:
Name: Beq'}am]g b Goff 2004 F\eyTruS\—
address: (8 Ruwers Facm Rd.
City/ State/ Zip Code: B an, AO(P(n SMA 368

Telephone/Fax Numbers:H{ 7€ ) A8L-0 6355 M:i(78 —-%38'
E-mail 30’? f-chem@wno, Comm

Signature of Owner / Date: Aﬁ%ﬁ;‘%

I have appointed the individual or firm listed below as my representative in conjunction
with this matter related to the rezoning request.

Agent of Owner:

Name: C\Jﬂ’\'—hia.a \..- MLMT ay

7/ 7
Address: P. D. BOX- (325
City / State / Zip Code: E’g;;;g\gys IS[W!AI SC; 3?5255
Telephone/Fax: C?l-f ?_)-) 9\4-0 - 39.9\?)
E-mail:_Cmuray 29585 @ aol. C.om

Signature of Agent/ Date: ML‘/ WM’/ b /,,2 /303 ]

Signature of Property Owner ‘%%%/[

Contact Information: -

Name:__(yrthia, L. Murra’-,}/
Address: | ;O, E&)Z \39-5, EO.L.U!gyS IS[CU"IC‘ 8¢ X585

7
Phone / B-mail: {%’&3 )AHD-3292.3 / cmurra)[ 29585@) qol. Gom

Rezoning Application
Revised 06-11
Page2 of 4
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Please provide the followmg mformahon.

]

1. Please submit 12 copies of the site plan or plat (size: 11 x 17 or 24 x 26, as
needed)

2. Please explain the rezoning request for this property.
The rezoning of this property from One-Half Acre Residential District (R-1/2) to 6,000

Square Feet Residential District (R-6) would be compatible with ex1stmg land uses and
consistent with an already approved adjacent parcel and other properties in the area and

district; whereas, the intent of the district for moderate to low density development wil] -

not be impacted or altered by the change. The necessary essential services and
infrastructure, natural environment or area property values will not be neganvely
impacted by the rezoning,

Please prowde the followmg information for a Zoning Text Amendment

L Indmate the section of the Zoning Ordmancc that you.-are proposmg to be
changed: :

NA

2. Indicate the reasons for the proposed changes:

NA

Fee required for ali applications at the time of submittal:

Rezoning Applications $250.00

Text Amendments ‘ $250.00

Adjacent Property Owners Information required:

1. The person requesting the amendment to the Zoning Map or Zoning Text
must submit to the Planning office, at the time of application submittal,
stamped envelopes for each resident within Four Hundred Feet (400) of
the subject property. The following return address must appear on the

Rezoning Application
Revised 06-11
Page 3 of 4
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envelope: “Georgetown County Planning Commission, 129 Screven
St. Suite 222, Georgetown, SC 29440.”

2, A list of all persons (and related Tax Map Numbers) to whom envelopes
are addressed must also accompany the application.

It is understood by the undersigned that while this application will be carefully reviewed
and considered, the burden of proving the need for the proposed amendment rests with
the applicant.

Please submit this completed application and appropriate fee to Georgetown County
Planning Division at 129 Screven St. Suite 222, Georgetown, S. C. 29440. If you need
additional assistance, please call our office at 843-545-3158.

Site visits to the property, by County employees, are essential to process this
application. The owner\applicant as listed above, hereby authorize County
employees to visit and photograph this site as part of the application process.

A sign is going to be placed on your property informing residents of an upcoming
meeting concerning this particular property. This sign belongs to Georgetown
County and will be picked up from your property within five (5) days of the
hearing.

All information contained in this application is public record and is available to the
general public.

Please submit a PDF version of your plans if available. You may e-mail them to
csargent@georgetowncountysc.org or include with your application.

Rezoning Application
Revised 06-11
Page4 of 4
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3/10/15
Page 23

+ Update the Buffer Ordinance.

UPDATE: " The County’s buffer ordinance was amended to include additional
requirements for buffer areas along major thoroughfares for industrial properties as well
as provide additional buffer protection in NC zones and across from riinor residential
streets. '

Addltlonal Land use Goals f01 the W’]ccamaw Neck

The overriding issue in the Pawleys-Litchfield area is population density. The genetal cdncept of
allowing higher density to prevent sprawl is no longel applicable in this area. The key now is to
limit the number of new residéntial units that ‘are added, so that the 1mpacts of additional

-dcvelopment (i.e. increased traffic congestion, increased storm-water runoff, gleatel pressures on

our overall infrastructure) are minimized as much.as possiblé. In addmon some potential
changes in commeicial uses could have sigrificant adverse inipacts on adjommg properties, and
others could seriously impair the efficiency of U.S. Highway 17. The South Waccamaw Neck is
the area south of Brookgreen Gardens and the North Waccamaw is the area north of Brookgreen
Gardens.

PROPOSED GOALS - SOUTH WACCAMAW NECK

e Protect Jow and medium density residential nelghbmhoods from commerclal/lugh density
encroachment.

o Review rezonings and subdivisions ‘that increase resuientlal density.

o Review the Compxehenswe Plan’s Future Land Use Map on an annual basis.

o Examine zoning ordinances that allow an increase in density by circumventing
regulations and intent of County.

o Encourage County government to adopt and implement impact fees in order to pay
for cxpansnon of new government agencies, infrastructure, land acqu131tlon, and
services required by new development (police/EMS, parks, libraries, land fills, etc.)
UPDATE: Impact fees were passed in 2010, Since then $3,277.250 has been
collected from both residential and commercial developments,

o For neighborhood and non-neighborhood areas that are currently developed with
Jow-medium density, change the future land use map to match the existing density
particularly in areas currently zoned “General Residential”.

UPDATE: Several existing .GR areas with lots larger than the required minimum
were down-zoned to reflect the existing lot sizes. Examples include the Bellamy
subdivision and a neighborhood north of Wachesaw Drive near the Wacca Wacche
Marina which was rezoned from GR to R-10 after soliciting input from residents.

Exhibit 12
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3/10/15
Page 25

o Establish a landscape ordinance for the highway 17 Overlay Zone

o Add signs to the architectural requirements for the Waccamaw Neck Commercial
Corridor Overlay Zone
UPDATE: The sign ordinance was amended to place more stringent requirements on
new main identification signs in the Overlay Zone.

o Consider expanding boundaries of the Overlay Zone

o Encourage underground utilities

o Expand the overlay district to all commercial and multi-family properties

Identify areas that may offer future public beach/river access and public parking or transit
facilities.

Protect existing trees by updating the tree ordinance. Consider:
o Encourage replanting of native species
o Establish tree protection overlay zone
o Adding pine trees to the tree ordinance
"o Increasing fines for violations

‘UPDATE: The County’s tree ordinance was amended to strengthen protection for
specimen trees within the buildable area for commercial and other non-single family

properties. Also, new subdivisions are required to indicate larger specitnen trees on
conceptual plans so that infrastructure can placed in a way that protects such trees.

Monitor the potential impact of I-73 on the Waccamaw Neck:

Pursue walkways, bikeways in existing neighborhoods in order to promote a more equ1table
dlstrlbutlon of mﬁ‘astruetme in neighborhoods.

Pursue obtaining funding or grants to address traffic issues oni Martm Luther King and
Turntable Roads.

Maintain the foIlowmg current Density Lmuts
0-2.0- Low Density . ‘ " )
2.1 - 5.0 —Mediurh Density ~ ot
51-16.0 —High Density N

“*These fi igures apply to “Net Denslly” (size of property minus wetlands, ponds, and road divided by the
number of units)

v

Malntam Georgetown County s helght limit of 35 feet

'Denmty increases in new development should only be allowed if open space is pr ovided by
“iise of planning tools: As part of a Planned Development District, Transfer Development
Rtghts Cluster Development, or Jand placed in a Conservation Easement, ete. Open space
should be clearly defined to include “usable” open space.

Exhibit 13
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LAND USE ELEMENT

INTRODUCTION

This chapter describes existing land use patterns in Georgetown County and sets forth a future
land use plan consistent with the County’s vision. The purpose of the chapter is to guide future
development and redevelopment within the County. The chapter is intended to assist the County
when determining the proper use of land and will serve as a basis. for zoning map amendments,
zoning code revisions, establishment of new zoning districts, development standards, and other
land use implementation tools.

Growth and change are now occurring in Georgetown County. The impacts of rapid growth can
bring a change in the quality of life in the area. Urban sprawl can reach out into the rural areas,
diminishing the character and charm of the County. It can also clog the highways with increased
traffic and increase costs of providing public services. The clear desite and vision for
Georgetown County, as expressed on the part of the community, is to continue to grow and to
diversify the County’s economy. A diversity of land uses should be provided in order to
maintain a community with a broad and healthy economy that is able to provide services to
residents, businesses, and visitors. Quality and sustainable development is important to the
County’s future prosperity. The need to achieve sustainable development is the fundamental
principle emphasized throughout this Land Use Element.

This Element is divided into two central parts: Current and Future Land Use. The first pait
examines existing land use categories. It provides an inventory and analysis of residential,
commercial, industrial, public/semi-public, utilities, recreational, and vacant/undeveloped land
uses. The second part is the future land use analysis and plan. The future land use maps identify
and recommend locations where different types of uses are encouraged to grow without
negatively impacting the community and the natural environment. The future land use
component of the Land Use Element emphasizes the need to establish sustainable patterns of
growth throughout Georgetown County.

EXISTING CONDITIONS
This section of the Georgetown County Comprehensive Plan includes an analysis of the existing
land use for Georgetown County. Land use patterns and development problems are identified.

This information will help in the planning process so the future growth and development of
Georgetown County can occur according to local goals and objectives. The City of Georgetown

Exhibit 14
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ARTICLE XVII

AMENDMENTS

1701. Requirements for Change. When the public necessity, convenience, general welfare or
good zoning practice justifies such action and after the required review and report of the
Planning Commission, the County Council may undertake the necessary steps to amend the
Zoning Ordinance.

Exhibit 15
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Article V
Review Procedures

Section 2. Comprehensive Plan.

All zoning and development 'mgul'_:étioﬂ amendments shall be reviewed first for

« conformity, with the-comprehensive plan. - Conflicts with the comprehensive plan shall be
noted i any report to the. County Council on a proposed amendment. The elements of
the comprehensive plan shall be reviewed and updated on a schedule adopted by the
Commission, meeting the requirements of applicable S. C. Code § 6-29-510 (E).

Exhibit 16
L Planning Commission by Laws

January 2020 Final Revision
Page 5 of §
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July 14, 2021

VIA EMAIL

Georgetown County Planning Commission
129 Screven Street
Georgetown, SC 29440

RE: CYNTHIA MURRAY, AGENT FOR BENJAMIN GOFF — REZONING REQUEST

Dear Planning Commission Members:

As you may know, Keep It Green represents thousands of citizens of the Waccamaw Neck.
Please accept this letter as our formal objection to the above rezoning request for the following
reasons: '

1.

The requested zoning change violates Georgetown County Comprehensive Plan.

This is a request to amend the FLUM from low to medium density and to rezone 14.77
acres in South Pawleys Island from R-1/2 a to R-10. The current zoning would allow a
maximum of 29 sf homes. The requested zoning would allow for a maximum of 64 sf
homes resulting in double the density in violation of our comprehensive plan.

Under state law, zoning and zoning changes “must be made in_accordance with the
comprehensive plan for the jurisdiction.” S.C. Code § 6-29-720.

Georgetown County Comprehensive Land Use Plan states at page 23:

The overriding issue in the Pawleys-Litchfield area is population
density. The general concept of allowing higher density to prevent
sprawl is no longer applicable in this area. The key now is to limit
the number of new residential units that are added so that the
impacts of additional development (i.e. increased traffic
congestion, increased storm water runoff, greater pressures on our
overall infrastructure) are minimized as much as possible.
(emphasis added)

The requested zoning change would result in the potential of more than double the
maximum number of residential units allowed under current zoning,

The Georgetown County Future Land Use Map shows this property as low density. The
requested change is medium density.

Exhibit 17
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For these reasons, the requested zoning change is not in accordance with the
comprehensive plan and should be denied.

The applicant has not met his burden of proving that this réquest is necessary to advance .

the public good.

In addition to the requirement that the requested zoning change be in accordance with the -

comprehensive plan, according to Georgetown County Ordinance 1701,.and other"
apphcable law, amendments to zoning ordinances are proper only when the “public.
necessity, convenience, general welfare or good zoning practice Justlﬁes such action.”

The burden of estabhshmg this is on the applicant.

b

In the present case, absolutely nothing has been offered in support of a justlﬁcatlon for -

this zonmg change under the criteria set forth by law. The only reason given for the
request is that some other land in the area is zoned R-10 which certainly does not meet
the stated legal standard and is not relevant to the issue. Moreover, even if this were a
relevant factor, much land in the area is NOT zoned R-10. -

Accordingly, not only is there no relevant Justification advanced for this zoning change,
but such a change would adversely affect the public by increasing density and creatmg
more traffic, flooding and burden on existing infrastructure.

For these reasons, KIG vehemently opposes this zoning change application and requests the
Planning Commission to recommend demal

Thank you for your kind attention and consideration.

Very truly yours,

KEEP IT GREEN, INC. L | .

cc

-

Angéla Christian
Planning Departmient
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KIG OBJECTION TO GOFF ZONING CHANGE REQUEST — R-1/2 ATO R-10
This is a request to amend FLUM from low to medium density and-to rezone 14.77 acres off US 17 in
South Pawleys Island from R-1/2 a to R-10. The current zoning would allow a maximum of 29 sf homes.
The requested zoning would allow for a maximum of_Gf} sf homes resulting in double the density.

LAW GOVERNING APPPLICATIONS & ZONING CHANGES B -

A landowner has NO RIGHTtoazonlng change ', : ST TEr o S -

-----

is on appllcant to establish this.

Under state law, zoning and zoning changes “must be made in accordance with the comprehensive plan for the

103713
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GEORGETOWN COUNTY PLANNING COMMISSION

DATE:

July 15, 2021

AGENDA ITEM: Anamendment to the Georgetown County Zoning Map

ISSUE UNDER CONSIDERATION: A rezoning requést was received from Cynthia Murray,

agent for Benjamin Goff, to rezone a 14.77 acre tract located at 3138 Ocean Hwy in Georgetown
from ¥ Acre Residential (R-%2) to 10,000 Square Feet Remdentlal (R-10). 'I‘ax map number 04-
0418-011-00-00: Case Number REZ 6-21 —28323

CURRENT STATUS: The parcel is zoned ¥ Acre Residential (R~%2) and is currently vacant.

POINTS TO CONSIDER:

1.

The property is 14.77 acres W1th 124.75 feet of frontage on U.S Highway 17. The
northern most boundary of the property is the centerline of Denny Drive (County Rd).
There are currently 9 lots accessed via Denny Drive.

The adjacent tracts fo the north are zoned % Acre Residential (R-%2). Tracts to the
immediate south are Zoned General Commercial (GC) .and Planned Development
(PD). Surrounding uses are single farnily residential and undeveloped timberland.

R-10 zoning allows for single family dwellings, excluding manufactured homes on
10,000 sf lots. Setbacks for R-10 are 25 for the front, 10” for the side and 15° for the
rear, with a maximum height of 35’ and a minimum lot width of 70°.

General Commercial (GC) zoning also allows for single family residential dwellings
on 10,000 sflots. Setbacks for GC are 50° for the front, 10” for the side and 15° for
the rear, with a maximum height of 35’ and a mihimum lot width of 60°.

~ The current (R-%2) zoning allows for single family dwellings on 20,000 sf lots.

Setbacks for the R-% district are 40 for the front, 15” for the side and 25 for the rear,
with a maximum height of 35 and a minimum lot'width of 90°.

The Georgetown County Future Land Use (FLU) map designates the referenced
parcel as low density residential, Low density is defined as 2.0 units per acre or less.
The adjacent PD, known as “The Colony” has a (FLU) designation of medium
density residential. Medium density is defined as 2.1 to 5 units per acre.

Tn 2013, County Couricil approved an amendment to the adjacent “Colony” tract. The

amendment reviséd the original plans from 34 single family lots to 49 single family
lots with a minimum lot size of 8,000 sf and a minimum lot width of 55 feet. Lots

range from 8,035 sfto 26,689 sf. Setbacks for “The Colony” PD are 20 for the front,

7.5* for the side and 15” for the rear, with a maximum height of 35>. The Colony has
an external, 10°, level two buffer along the common property line associated with the
proposal,

Benjamin Goff'Rezoning

Exhibit 18 R-1/2 to R-10 - REZ 6-21-28323
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8. The 2013 Colony PDD amendment also included a FLU amendment from low density

to medium density residential as a result of the project’s net density of 2.75 units per

acre.

9, No subdivision plat or development plans are being proposed at this time. A traffic
impact analysis is not warrantéd for the rezoning. If approved and developed: with

traffic generations greater than 500 ATDs, a traffic impact analysis shall be required.

10.  If approved and developed as a major subdivision, site plan approval from the

Planning Commission would be required.

CONCLUSIONS:

1. A medium density FLU designation directly abuts the site tothe south.

2. The comiprehensive plan suggests that medium density should be developed at a density
of 2.1 to 5 units per acre, with a minimum lot size of tio less than 6,000 sf if serviced by

public water and sanitary sewer.

3. Sheuld the planning commission, consider the approval of the.rezoning request, staff
would recommend a future land use map amendment to medium density residential. .

FINANCIAL IMPACT: Not applicable for Planning Commission

OPTIONS:
‘ 1. Recommend approval as requested by the applicant.

2. Recommend approval asamended by the Planning Commission.

3. Recommend denial of request,

ATTACHMENTS: 1 Rezoning Application and attachments
- 2 Location Map
3. Zoning Map
4, FLU Map
5. Aerial Map
6 Adjacent Property Notice

Resolution

H'olly ardson, AICP
Director of Planning and Code Enforcement

Public Notification Information:
Date Advertised:  06-30-2021 (Georgetoivn Times);
Date Property Posted/By: 06:29-2021/Terri Davis
Date of Notification: .06-24-2021

7-01-2021 (Coastal Observer)

Number Notified: 32
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Case Number/Staff Contact: REZ 6-21-28323/ J. Chatles Suggs
Report.Completion Date: 07-08-2021 Revision Date:

~ Benjamin Goff Rezoning
R-1/2 to R-10—REZ 6-21-28323.
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RESOLUTION

WHEREAS, the Georgetown County Comprehensive Plan establishes the goals of
providing appropriate arca for residential development; and

WHEREAS, Cynthia Murray, agent for Benjamin Goﬁ" filed a request to rezone a 14.77
acre tract located at 3138 Ocean Hwy in Georgetown from % Acre Re51dent1al (R-'%2) to
10,000 Square Feet Residential (R-10); and

WHEREAS, the Future Land Use Map for this area, as contained in the Georgetown
County Comprehensive Plan, designates this area as low density residential;

NOW, THEREFORE, BE IT RESOLVED, that the Georgetown County Planning
Commission hereby recommends to the Georgetown County Council that the
Georgetown Future Land Use Map in the Georgetown County Comprehensive Plan be
amended to designate TMS parcel number 04-0418-011-00-00 as medium density
residential.

ADOPTION OF THE FOREGOING RESOLUTION moved by
seconded by , and after discussion, upon call vote thereon, the
vote was as follows:

Those in favor —

Those opposed —

Elizabeth Krauss, Chairperson

Georgetown County Planning Commission
ATTEST:
Tiffany Coleman !

Georgetown County Planning -

Exhibit 19
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Georgetown County Planning Commission
1610 Hawkins Street
Georgetown, SC 29440
July 15,2021
Howard Auditorium

MEMBERS PRESENT STAFF PRESENT

Zannie Graham Judy Blankenship
Johnny Weaver Tiffany Coleman
Marla Jean Hamby Holly Richardson
Robert Davis Kristal Infinger
Sandra Bundy . Charles Suggs
Elizabeth Krauss

. MEMBERS ABSENT

Zach Grate

The Vice-Chairperson called the meeting to order at 5:31 pm.

L PUBLIC INPUT PERIOD

The Vice-Chairperson opened the public input period.

Beverly Sullivan, a resident, spoke to the members to thank Holly Richardson for her work on the tree
ordinance revisions and asked the members to please vote yes for the proposed changes.

The Vice-Chairperson closed the public input period.

1L PLANNED DEVELOPMENTS

A. A request from Dan Stacy as agent for Matthew Clawson to rezone the North Hampton
Plantation Planned Development (PD) to a Flexible Design District (FDD) to allow for a
Resort RV Park with associated amenities and ancillary services for guests. The property
is located south of Highmarket Street approximately .2 miles east of Hallow Branch Road
in Georgetown. TMS 01-0417-009-04-00. Case Number AMPD 4-21-27896.

Mrs. Judy Blankenship presented the staff report. This case was deferred from the June meeting. The site
contains a total of 260-+/- acres and is vacant. The PD was approved in 2006 for 348 single family units.
The total number of RV sites is not to exceed 700. Gross density is 2.7 sites per acre. Net density is 4.7
sites per acre. The applicant is proposing an RV park and marina with associated amenities and ancillary
services for guests. A landscape plan will need to be reviewed and approved by staff. A preliminary tree
survey has been submitted, However, the site plan will need to be adjusted to avoid cutfing grand trees as
defined in the zoning ordinance. Stormwater drainage will be addressed by the use of grass swales, wet
ponds, compost amendments, vegetated filter strips, rain gardens and permeable pavements. A traffic
impact study was completed and the proposed RV park i3 expected to generate approximately 3,445 new
daily trips. Approximately 74 acres of the site is zoned Conservation Preservation and will remain as such.
The Future Land Use map will need to be amended from low density fo commercial and medium density
for this project. If the Commission voted to move forward with the project, staff recommended the
following:

Pagelof7
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1. Approval of the traffic study as provided. Traffic improvements will be installed prior to 50% build
out of the site, or as required by SCDOT.

2. Final approvals from Corp of Engineers, Georgetown County Stormwater, GCWSD, County Fire,
Public Works and SCDOT.

3. The landscape plan shall retain as much existing natural vegetation as p0351ble A tree plan to be
submitted and approved by staff prior to land disturbance. Development will be designed around
protected trees over 30” DBH.

4. “Tiny homes” or park models as referenced in the apphcatl.on will not be permanent structures on
permanent foundations. The sites will be used for short term rentals, not for long term occupancy.

5. The wetland area shown at the rear of the fract will remain zoned CP. The project will maintain a
15 foot.setback from wetland areas. .

6. A change tothe Future Land Use map for commercial along the front and the corrsct deslgnanon
of medium: density for the remainder of the tract. : iy

Mors. Blankenship reviewed the answers to some of the questions that were sent in since the last meeting,

Discussion followed on the request for FDD zoning when the existing z-oning‘ordina'nce provided for, RV I
Destination zoning and insufficient access point entry lanes, including acceleration and deceleration lanes.
The Chairperson opened the public hearing. "

Mr. Dan Stacy, the apphcant addressed the members, He stated that since the deferral from the .T une
meeting, remaining questlons had been addressed .

The Chairperson closed the public hearing., |

Discussion followed regarding public notices mailed, HI zoning nearby, air/water qilality, traffic counts
for peak times, lack of entry pomts and SCDOT encroachment penmts DHEC data for the area and size.
of RV sites. .

3
!

Mr. Weaver made a motion to approve the applicant’s request. The motiox-)-was seconded by Mr Graham,

In Favor: Mrs. Krauss Opposed Mrs. Hamby
Mr. Davis . Mrs. Bundy ) .
r. Weaver . T . P
Mr. Graham
Mr. Weaver

Mr. Weaver made a motion fo revise the FLU map as recommended. The motion was secqnded_by.Mfs.
Krauss.

In Favor: Mrs. Krauss: : “.  Opposed: Mrs. Hamby

Mr. Davis Mrs. Bundy .

Mr. Weaver

Mr. Graham . . ) .
Mr. Weaver , . .

O  REZONINGS

A A request from Cynthm Murray ag agent for Benjamm Goffto; 1ezone 14 ’77 ACYes located
at 138 Ocean HWY in Pawleys from Oné-Half Acre Resxdentlal R % AC) to 10 000

Page2 of 7
Planning Commission Minutes- July 15, 2021

2£000¢¢dI2e0Z#ASYI - SYITd NOWNOD - NMOLIDHOID - WV 64:01 20 Uer 2202 - 31714 ATIVOINOY.LDT 13

93



. *Square Feet Residential (R:10). TaxMap 04-0418-011:00-00.. Case Number REZ 621
128233, B

* Mr. Weaver vecused himself based on the fact that he works for the same company as Mrs. Cynthia
Murray, the applicant. Furthermore, he asked that Mrs. Marla Jean Hamby recuse herself based on her
affilidtion with-Keep It Green and their publicly stated position of opposing all density increases along
the Waccamaw Neck. Mys. Hamby disagreed and stated she would not recuse herself.

Mr. Charles Suggs presented the staff report. The parcel is currently vacant. Surrounding uses are single
family residential and undeveloped timberland. The adjacent Colony PD has a FLU designation of
medium density and was approved in 2013 with a minimum lot size of 8,000 sf. Lots in The Colony range
from 8,035 sf'to 26,689 sf. No subdivision plans are being proposed at this time. A traffic impact analysis .
is not warranted for the rezoning. If approved, and developed as a major subdivision, site plan approval
from the Planning Commission would be required.

Discussion followed regarding FLU map designations for the surrounding area, proximity to GC zoning
and the number of parcels that may be developed if the rezoning is approved.

The Chairperson opened the public hearing,.

Mrs. Cynthia Murray, the applicant, addressed the members. She stated that she is a native of Pawleys
Tsland and also a resident. She said that this rezoning request is consistent with the area and would not:
negatively impact adjoining parcels. She stated that traffic would be minimally impacted. She added that-
growth is expected on the Waccamaw Neck, and this rezoning would offer housing needs to
accommodate the inevitable growth which would also generate additional tax dollars for the county. She
concluded by saying there cannot be exclusivity on the Waccamaw Neck.

Mrs. Cynthia Person, Chairperson of Keep It Green (KIG), spoke in opposition of the request. She
stated that the parcel should be used as it is under the current R %2 AC zoning, She stated that this
rezoning request violates state law because it is not for the good of the public. She added that the rezoning
is not compliant with the Comptehensive Plan orthe FLU map which designates this patcel as Low
Density.

Ms. Heather Kinder, member of KIG, spoke in opposition of the request. She expressed concerns with
increased traffic, stating that current infrastructure could not handle any more overdevelopment on the
Waccamaw Neck. : -

M. Bob Hunt, resident of The Colony, spoke in opposition of the request. He expressed concerns with
increased density and displacement of wildlife. :

Mir. Jerome Smalls, an adjacent resident, spoke in opposition of the request. He expressed concerns with
increased traffic that may create a more dangerous environrent on that section of HWY- 17 due to the
lack of turn lanes, curb cuts and traffic lights.

Mr. Phil Benincasa, President of The Colony POA, spoke in opposition of the request. He expressed
concerns over property devaluation for The Colony residents, stormwater handling, increased traffic and
density and buffers between developments.

Ms. Sheila Banks, a nearby resident, spoke in opposition of the request. She expressed concerns over
increased traffic on an already dangerous section of HWY 17.
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Mrs. Cynthia Murray, the applicant, offered rebuttal. She stated that traffic js managed by the SCDOT,
not the County. She stated that change is inevitable and growth will continue in the area. She said there is
a lack of affordable housing in Pawleys which is shutting out younger people.

The Chairperson closed the public hearing.

Discussion followed regarding wetlands on the property, traffic concerns, the number of buildable lots
that may be proposed and compatible adjacent zoning.

Mrs. Bundy made a motion to deny the request. Mrs. Hamby seconded the motion.

In Favor: Mrs, Hamby Opposed: Mrs. Krauss
Mrs. Bundy Mr. Graham
Mr. Davis

Recused: Mr. Weaver

The motion failed.,

Mr. Davis made a motion to approve the applicant’s request. The motion was seconded by Mr, Graham.

In Favor: Mrs. Krauss Opposed: Mrs. Hamby
Mr. Davis Mors. Bundy
Mr. Graham

Recused: Mr. Weaver

Mr. Davis made a motion to revise the FLU map as recommended. The motion was seconded by Mrs.
Krauss.

In Favor: Mrs. Krauss Opposed: Mrs. Hamby
Mr. Davis Mrs. Bundy
Mr. Graham

Recused: Mr. Weaver

* My, Weaver rejoined the meeting.

B. A request from Dan Stacy as agent for Thomas Sargeant to rezone 4 parcels from General
Commercial (GC) to 10,000 Square Feet Residential (R-10). The properties are located
on the east side of Ocean Hwy on Litchfield Landings in Litchfield. TMS 04-0134-001-
05-00, 04-0134-001-07-00, 04-0134-001-09-00 and 04-0134-001-10-00. Case Number REZ
6-21-28324. )

Mrs. Judy Blankenship presented the staff report. The lots under consideration are currently vacant. GC
and PD zoning surround the lots. The applicant is proposing to build single family homes and has
indicated that R-10 zoning allows for more flexibility with building area configurations than the current
GC zoning, even though single family homes are allowed in the GC zoning district. Staff would not
consider this spot zoning since surrounding lots are of the same general size in the Waccamaw Trace PD.
An amendment to the FLU map is needed tfo facilitate this request, since these lots are designated as
Commercial and Transitional.

Discussion followed regarding density, definition of spot zoning and date of existing zoning for the area,

Page 4 of 7
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The Chairperson opened the public hearing,

Mr. Dan Stacy, the applicant, addressed the members. He gave a brief history of the property stating that
zoned GC, the property has been unable to seil. He added that rezoning to R~10 would allow for more
flexibility in building design for single family homes.

Discussion followed regarding setback requirements, number of homes to be built and net density in GC
and R-10.

Mr. Keith Armstrong, member of the POA for Waccamaw Trace spoke in favor of the project. He stated
that the POA had no objections and would be pleased with single family homes on the lots in question.

Mr. Jack Johnston, an adjacent business ownet, spoke in opposition of the project. He stated that the R-
10 zoning was incompatible with the adjacent GC zoning,

The Chairperson closed the pubiic hearing.
Mr. Weaver made a motion to approve the applicant’s request. The motion was seconded by Mr. Davis.

In Favor: Mrs. Krauss Opposed: Mrs. Bundy
Mr. Davis
Mr. Weaver
Mr. Graham
Mr. Weaver
Mrs. Hamby

Mr. Weaver made a motion to revise the FLU map as recommended. The motion was seconded by Mr.
Davis,

In Favor: Mrs. Krauss Opposed: Mrs. Bundy
Mr. Davis
Mr. Weaver
Mr. Graham
Mr. Weaver
Mrs. Hamby

IV.  TEXT CHANGE

A. An amendment to Article Il Definitions and Axrticle XIIT Tree Regulations of the Zoning
Ordinance relating to tree protection, removal and replacement.

Mrs. Holly Richardson presented the staff report. She briefly outlined the minor changes since the last
meeting, including 10 trees per acre or 100” DBH per acre for multifamily and commercial sites. In
addition, the definition of the Tree Fund was amended to state that funds collected in each overlay zone
should be used in that specific zone. She added that Legal continued to advise against implementing
larger fees.

Discussion following regarding the size recommendations included in the proposed ordinance and the
possibility of using the fees to aide in enforcement.

The Chaiirperson opened the public hearing.

Page Sof 7
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Helen Davis, a resident of Murrells Inlet, addressed the members. She stated that live oaks should be
protected, as they are the epitome of the southern tree, signifying charm and character of our area. She
added that they shield against wind and heat and act as sponges absorbing ground water. She stated the
proposed ordinance should be implemented, and higher fees for cutting live oaks should be implemented.

The Chairperson closed the public hearing.

Mr. Weaver made a motion to approve the tree ordinance revisions, with a second by Mr. Davis.

In Favor: Mrs. Krauss . Opposed:
Mr. Weaver
Mrs. Hamby
Mrs. Bundy
Mr. Graham
Mr. Davis

V. OTHER BUSINESS
A. Attendance Report
The attendance report was approved as submit§§d.
B. Discussion- Culinral Resources Element

Mirs. Holly Richardson gave a brief overview of the work being done on the Cultural Resources element of
the Comprehensive Plan. She gave a brief overview of the changes that had been made since the last
meeting. The completed document was presented.

Mrs. Bundy stated that she would like to see more public input for the Land Use Element of the
Comprehensive Plan. She asked for an update to be presented at the next meeting on the status of the
Comprehensive Plan.

The members agreed to mave forward to advertise and vote on the Cultural Resources Element at the July
meeting.

VI. MINUTES- JUNE 2021

A motion to approve the minutes was made by Mr. Davis, seconded by Mr. Weaver and approved.

In Favor: Mrs. Krauss Opposed:
Mr. Weaver
Mrs. Hamby
Mrs, Bundy
Mr. Graham
Mr, Davis

VIiI. STATUS REPORT

The status report was approved as submitted.

ViI. LETTER OF CREDIT REPORT

Page 6 of 7 °
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The letter of credit report was approved as submitted.
IX. ADJOURNMENT

Mr. Weaver made a motion to adjourn. Mr. Davis seconded the motion, The meeting adjourned at 7:28
pm.

In Favor: Mrs. Krauss Opposed:
Mr. Weaver
Mrs. Hamby
Mrs. Bundy
Mr. Graham
Mr. Davis
Respectfully,
Jffﬁfc“‘m CQQQmaN\,
ole;
‘Secrefary fo ing Commission '
Page 7of 7
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August 20, 2021

VIA EMAIL

Georgetown County Council

129 Screven Street

Georgetown, SC 29440

RE: GOFF — REZONING REQUEST, 14.77 acres, 3138 Ocean Highway Pawleys Island
Dear County Council Members:

As you may know, Keep It Green represents thousands of citizens of the Waccamaw Neck.
Please accept this letter as our formal objection to the above referenced rezoning request to

increase density. We believe this request should be DENIED for the following reasons:

1. NO PLAN. The applicant has submitted no plan. This is an empty, unsupported request to
double current density — with no plan, no detail, and no reasons given.

e This would set a dangerous precedent that puts every acre of available land on the
Waccamaw Neck at risk of arbitrary zoning changes.

2. NO PUBLIC BENEFIT. Under the law, in order to ask for a zoning change, the applicant has

the burden of proving a need that benefits the public not just himself. The applicant has
offered absolutely nothing.

e The following language is directly from the county’s own zoning change application:

“It is understood by the undersigned that . . . the burden of proving a need for the
proposed amendment rests with the applicant.” (Emphasis added.)

3. LANDOWNER RIGHTS. The applicant has the right to use his property in accordance with

the way it was zoned when he acquired it (R-1/2), but he has no right to a zoning change.
Neighboring landowners have a right to expect that zoning will not be changed on
surrounding property.

¢ Current zoning allows a gross density of 29 homes on half acre lots. We affirm the
applicant’s right to develop at that density.

e The requested zoning change would allow a gross density of 64 hornes on 10,000 sq. ft.

lots. More than double. There is no right to that and there is no justification for it.

o Neighboring landowners have a right to rely on the zoning of this land as R-1/2 acre, and

would be detrimentally affected by the requested rezoning.

Exhibit 20
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Georgetown County Council
August 20, 2021
Page 2

4. DANGER TO PUBLIC SAFETY. This property lies along a very dangerous stretch of US 17
where there are many accidents, including fatalities. Neighboring property owners and other
members of the public who regularly travel this road strenuously object to a zoning change.

5. WETLANDS. According to the county map, about half of this parcel is forested wetlands. A
zoning change on this tract before stormwater studies are completed would be irresponsible.

6. VIOLATES THE LAW. Under state law, zoning “must be made in accordance with the
comprehensive plan for the jurisdiction.” S.C. Code § 6-29-720.

* An increase in density would violate our current comprehensive land use plan which
specifically states that density should riot be increased in the Pawleys-Litchfield area.

We wish to clarify an important matter. The applicant and his agent seem to imply that our
opposition to this zoning change request is somehow intended to stop access to housing and
home ownership in the Waccamaw Neck. This is not true. The applicant is a sophisticated real
estate investor who purchased this property in 1985 zoned as R-1/2 acre; We absolutely affirm
his right to develop that property and build as many houses as permitted under that zoning. The
mission of KIG is to. protect our community by monitoring compliance with the law, and we
believe this request does not comply.

For these reasons, we respectfully request you to deny this application.
Thank .you for your kind attention.

Very truly yours,

KEEP IT.GREEN, INC.

cc: Angela Christian

-
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ltem e AGENDA REQUEST FORM
Number: .GEQRGETOWN COUNTY COUNCIL
Mecting

Data: 812412021

Item SECOND READING OF
Type:  ORDINANCES

!
DEPARTMENT: Planning / Zoning

ISSUE UNDERCONSIDERATION: .. '
Ordinance No. 21-24 - To amend the FLU map for a parcel located at 3138 Ocean Hwy in Pawleys Island TMS # 04-0418-011-00-00
from Low Density Residential to Medium Density Residential.

- WV 61:0L Z0 UBr 2202 - 3714 ATTVO NOYL10313

Arequest to re-designate a 14.77 acre parcel located at 3138 Ocean Hwy.

CURRENT STATUS:
The parcel is currently designated as Low Density Residential

"

POINTS TO CONSIDER:
On July 15, Planning Commission voted 3-2 to recommend rezoning this parcel from One-Half Acre Residential (R 1/2) to 10,000
Square Feet Residential (R-10).

The Commission also voted 3-2 to recommend reclassifying this parcel on the Future Land Use Map to Medium Density Residential t
facilitate this request. ’

- NMO2394039

FINANCIAL IMPACT: ' -
Not applicable .

OPTIONS: .
1. Approve as recommended by PC ) . - .

2. Deny request

3. Defer.action - . . . - . )

4, Remand to PC for further study v ! ' .

STAFF RECOMMENDATIONS:

2£00022d0220Z#3SV0 - SYT'1d NOWWOD

Approve as recommended by PC
ATTORNEY REVIEW: ' . . ‘
Yes . A - . )
ATTACHMENTS: . ‘ .
Description Type
‘0 Ordinance No, 21-24 FLU 3138 Qcean Highway, . Ordinance
i ELL Map Ordinance B :
s} Goft FLU resolution . Backup Maﬁerial .
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item 11d AGENDA REQUEST FORM
Number: GEORGETOWN COUNTY COUNCIL
Meeting

Date: 8/24/2021

Item SECOND READING OF
Type: ORDINANCES

DEPARTMENT: Planning f Zoning

ISSUE UNDERCONSIDERATION:

Ordinance No. 21-25 - To rezone a 14.77 acre tract located at 3138 Ocean Hwy in Georgetown, identified as TMS #04-0418-011-00
00, fram ¥z Acre Residential (R-1%) to 10,000 Square Feet Residential (R-10).

Arezoning request was received from Cynthia Murray, agent for Benjamin Goff, to rezone a 14.77 acre tract located at 3138 Ocean
Hwy in Georgetown from 14 Acre Residential {R-12) to 10,000 Square Feet Residential (R-10).

CURRENT STATUS:
The parcel is zoned % Acre Residential (R-1%2) and is currently vacant.

POINTS TO CONSIDER:
1. The property is 14.77 acres with 124.75 feet of frontage on U.S nghway 17. The northern most boundary of the property is the
centerline of Denny Drive (County Rd). There are currenfly 9 lots accessed via Denny Drive.

2. The adjacent fracts to the north are zoned %: Acre Residential (R-12). Tracts to the immediate south are zoned Gerieral
Commercial (GC) and Planned Development {PD). Surrounding uses are single family residential and undeveloped timberland.

- NMOLIDHOAD - WY 6L:0} 20 Uer €202 - a4 ATTVO

3. R-10 zoning allows for single family dwellings, excluding manufactured homes on 10,000 sf lots. Setbacks for R-10 are 25' for the O
front, 10" for the side and 15’ for the rear, with a maximum height of 35’ and a minimum lot width of 70" g

=
4. General Commercial (GC) zoning also allows for single family residential dwellings on 10,000 sf lots. Setbacks for GC are 50’ for tH@
front, 10’ for the side and 15’ for the rear, with a maximum height of 35' and a minimum lot width of 60" %

=
5. The current (R-12) zoning allows for single family dwellings on 20,000 sf lots. Setbacks for the R-¥ district are 40 for the front, 15' g
for the side and 25’ for the rear, with a maximum height of 35' and a minimum lot width of 90". tn
6. The Georgetown County Future Land Use (FLU) map designates the referenced parcel as low density residential. Low density is §2
defined as 2.0 units per acre or less. The adjacent PD, knawn as “The Colony” has a (FLU) designation of medium density resndentnaﬁ
Medium density is defined as 2.1 to 5 units per acre. %

]

7. In 2013, County Council approved an amendment to the adjacent “Colony” fract. The amendment revised the original plans from 343
single family lots to 49 single family lots with a minimum lot size of 8,000 sf and a minimum ot width of 55 feet. Lots range from 8 035)
sf to 26,689 sf. Setbacks for “The Colony” PD are 20 for the front, 7.5' for the side and 15’ for the rear, with a maximum height of 35'
The Colony has an external, 10", level two buffer along the common property line associated with the proposal.

00022

8. The 2013 Colony PD amendment also included a FLU amendment from low density to medium density residential as a result of th%
project's net density of 2.75 units per acre.

9. No subdivision plat or development plans are being proposed at this time. A traffic impact analysis is not warranted for the rezoning.
If approved and developed with traffic generations greater than 500 ATDs, a traffic impact analysis shall be required.

10. If approved and developed as a major subdivision, site plan approval from the Planning Commission would be required.

11. Amedium density FLU designation directly abuts the site to the south. The comprehenswe plan suggests that medium density
should be developed at a density of 2.1 to 5 units per acre, with a minimum lot size of no less than 6,000 sf if serviced by public water
and sanitary sewer. Should the Planning Commission consider the approval of the rezoning request, staff would recommend a future
land use map amendment to medium density residential.

12. The Planning Commission held a public hearing at their July 15th meeting. The applicant's agent came forward to speak.

Several members of the public came forward to speak against it citing the low density designation on the Future Land Use map, traffic
on Highway 17, the effect on property values on The Colony and stormwater runoff. After significant discussion, the PC recommended
approval of the rezoning request with a vote of 3-2. PC member Johnny Weaver recused himself from the vote.

FINANCIAL IMPACT:
Not Applicable

OPTIONS: 102



1. Approve as recommended by PC.
2. Deny Request.

3. Defer Action.

4. Remand to PC for futher study.

STAFF RECOMMENDATIONS:
Approve as recommended by PC.

ATTORNEY REVIEW:
Yes

ATTACHMENTS:

Description

Qrdinance No. 21-25 Rezoning 3138 Ocean Highway
Application and Attachments
Application and Atfachments

Location Map

Zoning Map )

FLU Map

Aerial Map

Resolution

Letter from applicant
Carrespondence

Carrespondence 1

Correspondence 2 . .
Correspondence 3 ,

Con:egpon' dence 4
Correspondenceé §

Letter from Applicant - Benjamin_Goff
Correspondence &

Correspondence 7

KIG Comrespondence - Goff Rezoning

Applicant Benjamin Goff - Correspondence 8.23.21
Comespondence 8

v

FPOoODPOoODDDDPRPDDRDPDODDODDD PR

Type

Ordinance
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Resolution Letter
Backup Material

Backup Matertal -

Backup Materiat
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material

.
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October 26, 2021

VIA EMAIL

Georgetown County Council
129 Screven Street
Georgetown, SC 29440

RE: REQUEST BY CYNTHIA MURRAY, AGENT FOR BENJAMIN GOFF TO
CHANGE ZONING FROM R-1/2 ACRE TO R-10
TMS#04-0418-011-00-00

Dear County Council Members:

Please be advised that I am writing as attormey for the public interest group, Keep It Green, Inc.,
(KIG) a nonprofit corporation that represents thousands of citizens of the Waccamaw Neck, as
well as the following individual landowners who own property that directly adjoins the subject
property, and The Colony property owners’ association:

Robert E. Hunt & Jeane M. Sullivan
351 Southgate Court
Pawleys Island, SC 29585

Ernest F. & Joyce J. Middleton
359 Southgate Court
Pawleys Island, SC 29585

Michael J. & Diana Farrar
367 Southgate Court
Pawleys Island SC 29585

The Colony Property Owners’ Association
7147 Ocean Highway
Pawleys Island, SC 29585

This letter shall serve as formal notice of our opposition to the above rezoning request to double
residential density. This evening at the public hearing, we will submit a Petition signed by more
than one thousand (1,000) residents of the Waccamaw Neck, the majority of whom are from
District 6 and District 2, the areas primarily involved, requesting you to deny the zoning change
request for the reasons stated herein,

Notwithstanding an unprecedented number of emails, letters of opposition, citizens speaking out
against, and the District 2 council representative asking you not to approve this zoning change

Exhibit 22
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Georgetown County Council
October 26, 2021
Page 2

that increases density in his district — all citing sound reasons for youwto deny the request — this-
arbitrary zoning change was nevertheless approved by you at second readmg

Your job as members of council is to serve and protect the public and to follow the law in doing
so. We would ask you to please consider the citizens of the Waccamaw.Neck, follow the law,
and deny this request at third reading. Lo -

PURPOSE OF THE COMPREHENSIVE PLAN

There has been much debate between and among county officials and members of the pubhc .
about the purpose of our comprehensive land use plan and whether it must be followed in zoning
decisions. I have heard many opinions expressed. After careful legal research of South Carolina
statutory and appellate court case law dealing with this issue, as: well as a reviéw of South
Carolina planning guides issued to counties and municipalities, 1 would subnnt that, indeed, the
comprehensive plan is most certainly intended to be followed. : :

¢ T

The South Carolina Comprehensive-Planning Enainng Act requires counties to havea .

comprehensive land use plan to “guide the development and redevelopment of its jurisdiction.” .

(SC Code 6-26-510).

According to the Act, the specific-purpose of zoning ordinances is to implement the

comprehensive plan, (S.C. Code, Section 6-29-720). Furthermore, those zoning.ordinances that .

implement the comprehensive plan must be for the public good. (S.C. Code Section 6-29-710).

The.Act specifically requires that:

“[Zoning] regulations must be made in_accordance with the
comprehensive plan for the jurisdiction.” (S.C. Code § 6-29-720.)

Georgetown County officials seem to have latched onto the word “guide” and look no further..
They ignore the clear statutory requirement that zoning and zoning changes must be made in
accordance with the comprehensive plan. This is mandatory language from the state law. It
doesn’t say “may” or “should,” it says “must.” That leaves you no choice but to make zoning
changes only in accordance with the comprehensive plan as directed by state law.

Interestingly and ironically, the Planning Commission’s own by-laws specifically stateiin Article
V, Section 2, that:

“All zoning and development regulation amendments shall be reviewed
first for conformity with the comprehensive plan. Conflicts with the
comprehensive plan shall be noted in any report to the County Council on,
a proposed amendment.” (emphasis added.)
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Georgetown County Council
October 26, 2021
Page 3

This does not routinely happened in my experience and it certainly did not happen in this case. I
attended the Planning Commission hearing in this matter. At no time did the Planning '
Commission follow its own by-laws and review this zoning amendment for conformity with the
comprehensive plan. I have reviewed the information forwarded to you by Planning Commission
along with ‘their recommendation and I did not see a-specific note about conflicts with the
comprehensive plan notwithstanding this requirement. I have attached a transcript of the
Planning Commission hearing on this issue for your review and information.

The Planning Commission is a body that is appointed by and responsible to County Council. It is
your responsibility to hold them accountable to do their jobs properly which means, among other
things, following the law and their own rules. Members of the public should not have to be on
full-time high alert watching for instances of failure to follow proper law and procedure, Whlch
happen regularly We should not have to beg you to look out for our best mterest

So, to answer the initial question, “Does the comprehensive plan have to be followed?” Of -
course, it does. It flies in the face of logic, common sense, and South Carolina state and local law
to suggest otherwise. The comprehensive plan is indeed a “guide,” but it is a guide that is meant
to be followed. The legislature did not intend for it to be an exercise i futility. It is-an expression
of public good and although the comprehensive plan itself may be amended or updated when
justified by circumstances that are in the best interest of the public and when the proper process
is followed, amendments to the comprehensive plan cannot be haphazard or on a whim. They
must serve the public good. Co

The bottom line is that state law requires that zoning ordinances and zoning ordinance
amendments must be in accordance with the comprehensive plan. We are at a loss to understand
why our county officials vehemently resist this.

FACTS OF THIS CASE

The following are the relevant facts in this matter.

+ This is a request to tezone 14.77 acres in South Pawleys Island to more than double
density from R-1/2 acre to R-10, along a dangerous stretch of US 17 near Hog Heaven.

e No plan has been submitted in support of this request nor has any reason been given to
justify an amendment.

o The current zoning (R-1/2 acre) would allow a maximum of 29 smgle family homes on
half-acre lots.

e The requested zoning (R-10) would allow for a maximum of 64 single family homes on
10,000 square foot lots resulting in more than double the density.
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Georgetown County Council
October 26, 2021 .

Page 4

This is a request to amend the Future Land Use Map (FLUM) from low density to
medium density.

There is NO other R-10 zoning that adjoins or is in the vicinity of this property.

The vast majority of adjoining property is low density (R-1/2 acre) or no density
{Conservation Easement.)

Notwithstanding that the Planning Department makes comparisons with the The Colony
Planned Development, the fact is that only 7% of the perimeter of the Goff property abuts
The Colony.

Only three of the 49 lots in The Colony abut the Goff property and those three lots are
premium-sized lots. Two are well over /% acre and the third is nearly % acre.

The residents of The Colony who purchased these lots that abut the Goff parcel paid a
premium price for the large size of their lots. The fact that those lots adjoined land zoned
R-1/2 acre was part of the consideration upon which those adjoining landowners relied in
purchasing those lots.

The Colony is zoned as a Planned Development District that was approved in 2007
before the current Comprehensive Land Use Plan was enacted. It is not and never has
been zoned R-10. The FLLUM designates it as medium density, but the reality is that it is
primarily low density and the small portion that abuts the Goff property is definitely low
density.

The area of US 17 along which this land lies is an extremely dangerous curve where
many accidents happen and it is difficult to pull in or out.

The Waccamaw Neck is currently facing a critical shortage of emergency responder
personnel. An increase in density would further exacerbate this already desperate
situation.

A large portion.of this property contains Forested Wetlands according to the county map.

The Waccamaw Neck is already experiencing unprecedented stormwater flooding and the
county has invested more than $700,000 in a stormwater study that-is not yet complete. It

would not be prudent to allow zoning changes that increase density anywhere in the neck

until that study has been completed.
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Georgetown County Council

.Qctober 26, 2021

Page 5

L.

REASONS FOR OPPOSITION

The requested zoning change is not in accordance with the Georgetown County
Comprehensive Land Use Plan.

As set forth above, the county must follow its comprehensive plan in making this zoning
change decision. Page 23 of the Georgetown County Comprehensive Land Use Plan states as
follows:

The overriding issue in the Pawleys-Litchfield area is population density.
The general concept of allowing higher density to prevent sprawl is no
longer applicable in this area. The key now is to limit the number of new
residential units that are added so that the impacts of additional
development (i.e. increased traffic congestion, increased storm water
runoff, greater pressures on our overall infrastructure) are minimized as
much as possible. (emphasis added).

The requested zoning ordinance amendment would add to and have a further negative effect
on already overburdened infrastructure cited in the current plan that was adopted by this
council in 2015. State law requires zoning ordinances and zoning ordinance amendments fo
be in accordance with the comprehensive plan and to be for the public good. This is neither
and should be denied without further consideration.

No Public Benefit.

According to Georgetown County Ordinance 1701, amendments to zoning ordinances are
proper only when the

“public necessity, convenience, general welfare or good zoning practice
justifies such action.”

The burden of proving this justification is on the applicant. The Comprehensive Planning
Enabling Act also requires zoning ordinances to be for the public good. (S.C. Code Section
6-29-710).

The applicant in this case has offered nothing in the way of a justification for this zoning
change — not even a plan. It is an empty and unsupported request to change zoning for no
reason. Not only is there no justification but a zoning change would adversely affect public
safety by increasing density and creating more traffic, flooding and burden on existing
infrastructure. Accordingly, the request should be denied for this further reason.
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Georgetown County Council ' ‘
October 26, 2021 !
Page 6

3.

Spot zoning.

Spot zoning is the "process of singling out a small parcel of land for use classification totally
different from that of the surrounding area, for the benefit of the owners of that property and
to the detriment of other owners." Bob Jones Univ. v. City of Greenville, 243 8.C. 351, 361,
133 S.E.2d 843, 848 (1963).

The applicant is requesting a zoning change from R-1/2 acre to R-10 zoning. There is NO
other R-10 zoning in the area. This change would benefit only the applicant and not the -
general public. It would be detrimental to neighboring landowners and the general public.
Such a zoning change would amount to improper spot zoning and should be denied. -

' . ]

Important Facts Omitted from Council Packet.

The information packet forwarded to County Council from the Plaﬁning Department, upon
which you are expected to make a decision, omitted and/or failed to hlghllght some very
important and relevant information as foIlows -

. The Colony comprises only 7% of the penmeter of the Goff property, yet the Planmng
Department made it the primary comparison.

e The vast majority of adjoining land is low density or no density.

e There isNO adjommg property Wlth R-:10 zoning and there is none in the 1mmed1ate
vicinity.

e Most of the adjoining property (63%) is zoned R-1/2 acre just as the Goff property is
currently zoned.

e There is a 10-acre parcel and a 640-acre parcel to the north and east of the Goff property.
Both are'zoned R-1/2 acre and shown as low density'on the FLUM. If this zoning change
were granted, it would set a precedent for other neighboring landowners with R-1/2 acre
zoning to double density and get a zoning change to R-10. Where would it end?

» Conservation Easements comprise 11% of adjoining property. This land has ZERO
density.

e Sixteen percent of adjoining property is zoned General Commercial. This is Heirs’
Property owned by the Smalls family. Several members of the Smalls family came to
Planning Commission and voiced their objection to this rezoning.
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Georgetown County Council
October 26, 2021
Page 7

Please see enclosed map and calculations. These are important facts that should have been
taken into consideration by Planning Commission before they forwarded a recommendation
to you. This provides additional bases for you to deny this request,

. Traffic & Safety

This parcel of land is located on a very dangerous stretch of highway that is prone to serious
traffic accidents and fatalities many of which require emergency extrication and urgent
medical attention. The county is currently suffering a severe shortage of emergency’
responders and related personnel in the Waccamaw Neck. Under the circumstances, adding
an unnecessary increase in residential density to this already dangerous area and critical
infrastructure sitnation would be unsafe and irresponsible.

. Stormwater & Flooding

County maps show that this parcel contains a significant amount of forested wetlands. The
‘Waccamaw Neck is already experiencing unprecedented stormwater flooding due to over
development. The county has invested more than $700,000 in a stormwater study that is not
yet complete. It would-not be prudent to allow zoning changes that increase density
anywhere in the neck until that study has been completed.

. Constituents Oppose

There are no sound reasons to approve.this arbitrary zoning change request. There are many
sound reasons to deny it. Your job is to serve and protect the public and to follow the law in
doing so. An unprecedented number of citizens have come forward asking you to please heed
the concerns of the citizens, follow the law, and deny this request at third reading.

Conclusion

For the foregoing reasons we respectfully request council' to deny this zoning change request

Thank you for your kind attention and consideration.

Very truly yours,
KEEP IT GREEN
Cynthia Ranck Person, Esquire
Enclosures
Angela Christian
County Attorney
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PETITION TO PROTECT & PRESERVE
PAWLEYS ISLAND - LITCHFIELD

For the safety of our citizens and to preserve the natural character of our community
from overburdened infrastructure, traffic, flooding, stormwater and inappropriate
development, the undersigned Petitioners OPPOSE ZONING CHANGES THAT
INCREASE RESIDENTIAL DENSITY in the Pawleys Island-Litchfield area.

We hereby petition GEORGETOWN COUNTY OFFICIALS as follows:. .

1. DENY zoning changes that increase residential density in the Pawleys Island-
Litchfield area.

2. DENY currently pending request to change zoning to double residential density
‘from R-1/2 acre to R-10,000 sq. ft. on 14.77 acres at 3138 Ocean nghway in
Pawleys Island.

3. FOLLOW the language in our current Comprehensive Land Use Plan about the
need to limit residential density in the Pawleys Island-Litchfield area. (Petition
worker has a copy of this current language if you wish to read it.) '

4. INCLUDE strict language in the upcoming revision of our Comprehensive Land

Use Plan that limits zoning changes to increase residential density in the
Pawieys Island-Litchfield area.

Respectfully submitted,

Exhibit 23
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Item 10 AGENDA REQUEST FORM
Number: '@ GEORGETOWN COUNTY GOUNGIL
Meeoting

Doter © 10126/2021

Itemn THIRD READING OF
Type: ORDINANCES

DEPARTMENT: Planning / Zoning

ISSUE UNDERCONSIDERATION:

Ordinance No. 21-24 - To aménd the FLU map for a parce! focated at 3138 Ocean Hwy in Pawleys Island TMS # 04-041 8—011-00—00
from Low Density Residential to Medium Density Residential.

- AV 610} 20 UBFZZ0Z - @I ATIVD

Arequest to re-designate a 14.77 acre parcel located at 3138 Ocean Hwy.

4

CURRENT STATUS:
The parcel is currently designated as Low Density Residential

POINTS TO CONSIDER: : .

On July 15, Planning Commission voted 3-2 to recommend rezoning this parcel from One-Half Acre Residential (R 1/2) t0 10,000
Square Feet Residential (R-10).

The Commission also voted 3-2 to reoommend reclaSSIfylng this parcel on the Future Land Use Map fo Medlum Density Residential
facilitate this request.

FINANCIAL IMPACT:
Not applicable

OPTIONS: ' ' e ’

1. Approve as recommended by.PC ’ : . '
2, Deny request

3. Defer action

4. Rermand to PC for further study

2E£0002Z2dD220e#3aASYO - SVI1d NOWNOD - NN\OEEIE)HOEEJ

STAFF RECOMMENDATIONS: i
Approve as recommended by PC.
ATTORNEY REVIEW:
Yes
ATTACHMENTS:
Description Type

u] Ordinance No. 21-24 FLU 3138 Ocean Highway Ordinance

o FLU Map Ordinance

D Goff FLU resolution ' Backup Material

Exhibit 24
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,;,Item 10b AGENDA REQUEST FORM
Number: ™ GEORGETOWN COUNTY COUNCIL
iMeeting

‘Dat o 10126/2021

iltem THIRD READING OF
Type:  ORDINANCES

DEPARTMENT: Planning / Zoning

ISSUE UNDERCONSIDERATION:
Ordinance No. 21-25 - To rezone a 14.77 acre tract located at 3138 Ocean Hwy in Georgetown, identified as TMS #04-0418-011-00-
. 00, from ¥z Acre Residential (R-%2) to 10,000 Square Feet Residential (R-10).

A rezoning request was received from Cynthia Murray, agent for Benjamin Goff, to rezone a 14.77 acre tract located at 3138 QOcean
Hwy in Georgetown from %2 Acre Residential (R-¥5) to 10,000 Square Feet Residential (R-10).

CURRENT STATUS:
The parcel is zoned ¥z Acre Residential (R-%2) and is currently vacant.

POINTS TO CONSIDER:
1. The property is 14.77 acres with 124.75 feet of frontage on U.S Highway 17. The northern most boundary of the property is the
centertine of Denny Drive (County Rd). Thére are currently 9 lots accessed via Denny Drive.

2. The adjacent tracts to the north are zoned ¥ Acre Residential (R-2). Tracts to the immediate south are zoned General
Commercial (GC) and Planned Development (PD). Surrounding uses are single family residential and undeveloped timberland.

02 - NMOLIDHOIO - AV 6104 L0 UBr 220z - a3T1I4 A'I'IVb

3. R-10 zoning allows for single family dwellings, excluding manufactured homes on 10,000 sf lots. Setbacks for R-10 are 25' for the
front, 10’ for the side and 15’ for the rear, with a maximum height of 35" and a minimum lot width of 70'.

SN

4. General Commercial (GC) zoning also allows for single family residential dwellings on 10,000 sf lots. Setbacks for GC are 50 for
front, 10' for the side and 15’ for the rear, with a maximum height of 35’ and a minimum lot width of 60'.

5. The current (R-%%) zoning allows for singte family dwellings on 20,000 sf lots. Setbacks for the R-1% district are 40’ for the front, 15"
for the side and 25’ for the rear, with a maximum height of 35' and a minimum lot width of S0'.

6. The Georgetown County Future Land Use (FLU) map designates the referenced parcel as low density residential. Low density is
defined as 2.0 units per acre or less. The adjacent PD, known as “The Colony” has a {FLU) designation of medium density residentia
Medium density is defined as 2.1 to 5 units per acre.

0Z#3ASYO - SVYIId N

7. In 2013, County Council approved an amendment to the ad;acent “Colony” tract. The amendment revised the original plans from 3§
single family lots to 49 single farnily lots with a minimum lot size of 8,000 sf and a minimum lat width of 55 feet. Lots range from 8,03

sf to 26,689 sf. Setbacks for “The Colony” PD are 20’ for the front, 7.5’ for the side and 15’ for the rear, with a maximum height of 35'
The Colony has an external, 10, level two buffer along the comman property line associated with the proposal.

ocoze

8. The 2013 Colony PD amendment also included a FLU amendment from low density to medium density residentiat as a result of th%
project’s net density of 2.75 units per acre.

9. No subdivision plat or development plans are being proposed at this time. A traffic impact analysis is not warranted for the rezoning.
If approved and developed with traffic generations greater than 500 ATDs, a traffic impact analysis shall be required.

10. If approved and developed as a major subdivision, site plan approval from the Planning Commission would be required.

11. A medium density FLU designation directly abuis the site to the south. The comprehensive plan suggests that medjum density
should be developed at a density of 2.1 to 5 units per acre, with a minimum [ot size of no less than 6,000 sf if serviced by public water
and sanitary sewer. Should the Planning Commission consider the approval of the rezoning request, staff would recommend a future
land use map amendment to medium density residential.

12. The Planning Commission held a public hearing at their July 15th meeting. The applicant's agent came forward to speak.
Several members of the public came forward to speak against it citing the low density designation on the Future Land Use map, traffic
on Highway 17, the effect on property values on The Colany and stormwater runoff. After significant discussion, the PC recommended
approval of the rezoning request with a vote of 3-2. PC member Johnny Weaver recused himself from the vote.

FINANCIAL IMPACT:
Not Applicable

OPTIONS: 113



1. Approve as recommended by PC.
2. Deny Request.

3. Defer Action.

4. Remand to PC for futher study.

STAFF RECOMMENDATIONS:
Approve as recommended by PC.

ATTORNEY REVIEW:
Yes

ATTACHMENTS:
Description
Ordinance No. 21-25 Rezoning 3138 Ocean Highway,
Application and Attachments

" Application and Attachments
Lacation Map
Zoning Map
FLU Map
Aerial Map
Resolution
Letter from applicant
Correspondence
Correspondence 1
Correspondence 2,
Correspondence 3
Correspondence 4
Correspondence 5 .
Letter from Applicant - Benjamin Goff
Correspondence 8
Correspondence 7
KIG Comrespondence - Goff Rezoning
Applicant Benjamin Goff - Cérrespondence 8.23.21
Conespondence 8
Blanning Director Memo 082421
Correspondence 9

Comrespondence 10.9.14.21
Correspondence 11 9.14.21
Comespondence 12 9.14.21

. Coirespondence 13 9.14.21
Correspondence 14 9.14.21
Comrespondence 15 9.30.21
Comespondence 16 10.12.21
Correspondenge 17
Correspondence 18 10.21.21
Correspondenge 19 10.22,21
Correspondence 20 10.25.21
Correspondence 22 10.25 21
Correspondence 23 10.26.21
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Type

Qrdinance
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Resolution Letter
Backup Material
Backup Materia!
Backup Materia!
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material

. Backup Material

Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backub Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material
Backup Material,
Backup Material
Backup Material
Backup Material

Backup Material

Backup Material
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ARTICLE VI1. - GEORGETOWN COUNTY COUNCIL RULES OF PROCEDURE
DIVISION 4. - ORDINANCES AND RESOLUTIONS

Sec. 2-486. - Votes required for passage.

No ordinance or amendment shall be adopted unless at least a majority of the members present
shall have voted for its passage on second and third readings. The repeal or amendment of ordinances
shall follow the same procedure set forth for adoption.

(Ord. No. 99-30, Art. IX, § 9-6, 5-25-99)
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Georgetown County Council
Meeting Minutes
October 26, 2021

Georgetown County Council held a Regular Council Meeting on Tuesday, October 25, 2021, at 5:30 PM in
the Howard Auditorium, 1610 Hawkins Street, Georgetown, South Carolina.

Present: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

Staff: Angela Christian Ollie Lewis
Jackie Broach-Akers John D. Watson

Other staff members, members of the public, and representatives of the media were also present. In
accordance with the Freedom of Information Act, a copy of the agenda was sent to newspapers,
television, and radio stations, citizens of the County, Department Heads, and posted on the bulletin board
in the historic Courthouse.

Chairman Louis R. Morant called the meeting to order, and determined that there was a quorum present.
Councilmember Everett Carolina gave an invocation, and all joined in the pledge of allegiance.

APPROVAL OF AGENDA:

Councilmember Raymond Newton moved for approval of the meeting agenda, to include a
recommendation to move ltem 15a, nonprofit spotlight, forward on the meeting agenda, as well as
recognition of the “employee of the quarter”. Councilmember Bob Anderson offered a second. Chairman
Morant called for discussion on the motion, and there was none.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Liliie Jean Johnson

As the non-profit presentation for this meeting was being made on behalf of the Family lustice Center,
rather that the SC Environmental Law Project (as noted on the published agenda), Chairman Morant
called for a motion to approve this change to the agenda. Counciimember Raymond Newton so moved,
and Councilmember Bob Anderson offered a second on the motion. There was no discussion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

PUBLIC COMMENTS:

Cynthia Murray

Ms. Murray spoke in favor of proposed ordinances to rezone property owned by Mr. Benjamin Goff and
increase the allowable density located at 3138 Highway 17 in Pawleys Island {Ordinance No. 21-24 & 21-
25). Mr. Murray asked County Council for favorable consideration of this application.

Exhibit 26
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Cindy Person
Ms. Person advised County Council that she would be speaking on behalf of adjoining land owners, and

the Keep It Green Organization, and would defer her comments until the public hearing {later during the
meeting).

Morris Johnseon

Mr. Johnson addressed County Council regarding the process pertaining to re-districting of County
Council Districts. He said that seven (7) single-member districts were determined 20-years ago, the same
districts were approved 10 years ‘ago, and he asked that County Council work to maintain the integrity of
the districts as previously established, with adjustments to accommodate the number of voters residing
in each of the districts. '

Marvin Neal

Mr. Neal, speaking on behalf of the NAACP as President of the Local Chapter, and the 5C Chapter of the
NAACP, asked County Council to ensure that the redistricting process is transparent, -and that the
underserved communities are adequately represented so that the voices of all constituents can be heard.
Randy Ford

Mr. Ford, speaking on behalf of the Choppee Alumni Association, asked County Council for favorable
consideration of the request to honor four (4) former educators by naming facilities on the Choppee
Campus in their honor.

Chief Elder John Henry

Chief Elder John Henry, speaking as a representative of the new Gullah Geechee Village in Georgetown,
said that less than 1% of new construction builders in Horry County are minorities. He said he hoped the
project in Pawleys Island would be aﬁpréved to make opportunities better for all.

Joan Doerr

Ms. Doerr, a member of the NAACP 5520 Executive Committee, and League of Women Voters (both non-
partisan groups) spoke regarding the County’s redistricting, process. She asked that County Council
ensure that the process is transparent, fair, and the resulting outcome will be adoption of a redistricting
plan that represents all populations.

Mary Ann Mackey

Ms. Mackey, Chairman of the County Democratic Party, and member of the NAACP Executive Commlttee
stated that the redlstrlctmg maps adopted by County Council are one of the most critical decisions that
County Council will make, because this impacts the ailocation of political power. She asked County
Council to adopt the proposed plan that will allow for adequate representation of all, especially
communities of color.

Bill Bernimska

Mr. Bernimska asked that members of County Counci
them, to follow the law, and make informed decisions. Otherwise, the residents of Pawleys Island,
Litchfield, and Murrells Inlet are going to ask to be incorporated so that they can make their own
decisions.

Ifl

[ N 4

pay attention” to the people who s;_;éak before
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Marilyn Hemingway

Ms. Hemingway, Second Vice President of the NAACP Local Chapter, spoke regarding the County’s
redistricting process, and asked that County Council be intentional and thoughtful in their decisions on
this matter, and in drawing district lines in a fair and equitable manner, as every individual deserves to be
seen and heard.

Rick Hoffman

Mr. Hoffman spoke in opposition of Ordinance No. 21-24 ta allow for a land use 'variance to change the
density of property located at 3138 Ocean Highway in Pawleys Island. He said it was impossible for
County Council to make an informed decision on the reclassification and/or rezoning of the property
without a written site plan by the developers.

MINUTES:

Council Work Shop — August 24, 2021 -

Councilmember Everett Carolina moved for approval of the minutes of County Council’s workshop held
on August 24, 2021. Councilmember Raymond Newton seconded the motion. Chairman Louis Morant
called for discussion on the motion, and none occurred.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

Regular Council Meeting — September 28, 2021
Councilmember Bob Anderson moved for approval of the minutes of County Council’s meeting held on

September 28, 2021. Councilmember Lillie Jean Johnson seconded the motion. Chairman Louis Morant
called for discussion on the motion, and none occurred.

In favor: Bob Anderson Louis R. Morant
" Everett Carolina " Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

CONSENT AGENDA:
A matter included on the Consent Agenda was approved by virtue of the agenda approval process:

Contract #20-019, Task Order #2 to American Forest Management for Economic Development
Reforestation — County Council approved Task Order 2 (Contract #20-019) with American Forest
Management in the amount of 5101,674.48.

PUBLIC HEARINGS:

Ordinance No. 21-24

Prior to moving forward with this matter, Chairman Morant disclosed a potential conflict of interest in his
participating in discussion and other matters related to Ordinance No. 21-24. He stated that he had filed
a written statement indicating such with the Clerk to Council, and asked the Vice Chair to preside over
this portion of the meeting. Chairman Morant departed from the Council dais, and Vice Chair Lillie Jean
Johnson presided over this portion of the meeting.
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Vice Chair Llillie Jean Johnson called the public hearing to order and opened the floor for comments
pertaining to Ordinance No. 21-24, an ordinance to amend the Future Land Use {FLU) Map for a parcel
located at 3138 Ocean Hwy in Pawleys Island, TMS # 04-0418-011-00-00, from Low Density Residential to
Medium Density Residential.

Mary Beth Klein — Ms. Klein spoke in opposition of Ordinance No. 21-24 representing the citizens group
Keep it Green. Residents are opposed to an increase of the currently allowable density. They are frustrated
at County Council’s approval of plans that go against established land use plans, and tax the County’s
woefully overburdened infrastructure and intensify flooding problems. She asked County Council to deny
the request.

Duane Draper — Mr. Draper, a member of the Keep It Green Board, and a SC Master Naturalist spoke in
opposition of Ordinance No. 21-24 which will more than double the alfowable density for the proposed
property. Approval of this request, with no plan, sets a dangerous precedent, and stands to increase
traffic, flooding, and destroy wetlands and forest lands. It seems that County Council would see the benefit
in waiting for the Master Stormwater Plan it has commissioned before making this decision. He asked
Council to vote “no”.

Amy Jones — Ms. Jones, a resident of N. Litchfield, spoke in opposition of Ordinance Na. 21-24. She stated
that she is continually perplexed that County Council has moved forward with approval of this project,
despite that it “flies in the face of the Comprehensive Land Use Plan”, and defies logic. She asked that
County Council take the opportunity to correct this “wrong” by voting not to approve the request.

Beverly Sullivan — Ms. Sulfivan spoke in opposition of Ordinance No. 21-24. Approval of this request to
increase density will cause more frequent and more serious traffic problems. There have been four (4)
vehicle accidents in the immediate area just since the lost Council meeting. The County’s Mission
Statement commits County Councif to protect the health, safety, and welfare of its citizens. Responsible
planning for future increases in density also requires an increase in services. She asked members of County
Council if they are committed to the Mission Statement, and if so, to do the “right” thing by denying this
request,

Andy Hallock — Mr. Hallock spoke in opposition of Ordinance No. 21-24, stating that legal counsel has
advised that approval of Mr. Goff's request would represent “spot zoning”. There is no other property in
the immediate area zoned R-10. Additionally, the developer has not submitted a plan of proposed land
use, and therefore County Council should take action to vote it down.

Cindy Person — Ms. Person stated that she was speaking as the attorney for individual adjoining property
owners, as well as the Keep It Green Organization (with a membership of 2,705 active members) in
opposition to Ordinance No. 21-24. Ms. Person stated that she had sent a letter to County Council
detailing all of the legal reasons why this application should not be approved. As an attorney who
previously practiced in another state, she has since retired here. However, she has taken the South
Carolina Bar Exam and is now licensed in SC, as there are individuals ready to go to court to challenge
zoning such as this. She asked that County Council “do the right thing” and deny this request.

Following comments from the final speaker, Vice Chair Lillie Jean Johnson called the public hearing on this
matter closed. At the conclusion of the public hearing on Ordinance No. 21-24, Chairman Louis Morant
returned to the Council dais.
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Ordinance No. 21-35

County Council held a public hearing on Ordinance No. 21-35, an Amendment of the FY 2021/2022
Budget Ordinance. There were no public comments pertaining to Ordinance No. 21-35, and Chairman
Louis Morant closed the public hearing.

RESOLUTIONS:

Resolution No. 21-32

Councilmember John Thomas moved for the adoption of Resolution No. 21-32, a Resolution to endorse
the GSATS US 17 Corridor Study. Councilmember Raymond Newton offered a second. Chairman Morant
called for discussion on the motion.

Councilmember Steve Goggans stated that he would like to incorporate additional language into the
proposed resolution to support the “compiete streets” program. Councilmember Bob Anderson asked if
this would create additional financial impacts. Holly Richardson, Planning Director, responded that the SC
Department of Transportation has already adopted a State policy in this regard, which would require
compliance by all GSATS projects. The inclusion of such language in the proposed resolution would simply
endorse the State’s policy in this regard.

Councilmember Steve Goggans moved to amend Resolution No. 21-32, to incorporate text to endorse
“complete streets” policy pertaining to pedestrian bikeways, sidewalks, and pathways. Councilmember
Bob Anderson offered a second on the amendment. There was no further discussion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W.Thomas

Lillie Jean Johnson

The vote on the main motion was as follows:

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean lohnson

Resolution No. 21-33

Councilmember Steve Goggans moved for the adoption of Resolution No. 21-33, a resolution to adopt
redistricting principles pertaining to Georgetown County Council Districts. Councilmember Everett
Carolina offered a second. No discussion followed the motion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson
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ORDINANCES-Third Reading

Ordinance No. 21-24

As previously stated, Chairman Louis Morant disclosed a potential conflict of interest in his participating in
discussion and/voting on Ordinance No. 21-24 and 21-25. He filed a written statement indicating such
with the Clerk to Council in compliance with SC State Ethics guidelines. Chairman Morant asked Vice
Chair Lillie Jean lohnson to preside over this portion of the meeting. The Chairman turned the gavel over
to the Vice Chair, and departed from the County Council dais.

Vice Chair Liilie Jean lohnson called upon Holly Richardson, Planning & Code Enforcement Director, to
provide a report pertaining to this matter. Following Ms. Richardson’s report, discussion ensued among
members of County Council and Ms. Richardson responded to questions. Councilmember Steve Goggans
directed a question to County Attorney, John D. Watson. Mr. Watson stated that he would be prepared
to provide a legal opinion regarding this matter in Executive Session if County Council so desired. County
Council did not move into Executive Session at this time.

Vice Chairman Johnson called for a motion pertaining to Ordinance No. 21-24, and Councilmember
Raymond Newton moved for third reading approval of Ordinance No, 21-24, an Ordinance to amend the
Future Land Use Map for a parcel located at 3138 Ocean Hwy in Pawleys Island identified as TMS #04-
0418-011-00-00, from Low Density Residential to Medium Density Residentfal. Councilmember Steve
Goggans offered a second on the motion. The Vice Chairman calied for discussion on the motion.
Councilmember Bob Anderson said this matter appears to be a little more “involved” than a typical
zoning change. He said that in a letter to County Council, the property owner noted that his request for
this change was based on County Council’s decision in 2007 to approve a zoning classification change for
neighboring property. The increase in density was related to increase in profits. Councilmember Anderson
said County Council had to stop approving changes of this nature that are requested based on profit
margins.

Upon a call for the vote from Vice Chairman Lillie Jean Johnson, the vote was as follows:

In favor: Steve Goggans Raymond Newton
Lillie Jean Johnson

Opposed: Bob Anderson John Thomas
Abstained: Everett Carolina
Recused: Louis R. Morant

Following the vote, the Vice Chair asked for clarification on the vote outcome, and confirmation regarding
whether the mation was carried. County Attorney, John D. Watson, stated that the record should outline
the vote count as it occurred, which would stand for itself.

Ordinance No, 21-25

Councilmember Raymond Newton moved for third reading approval of Ordinance No. 21-25, an
Ordinance to rezone a 14.77 acre tract located at 3138 Ocean Hwy in Georgetown, identified as TMS #04-
0418-011-00-00, from % Acre Residential (R-%} to 10,000 Square Feet Residential (R-10).
Councilmember Steve Goggans offered a second, No discussion followed the motion.
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In favor: Steve Goggans Raymond Newton
Lillie Jean Johnson

Opposed: Bob Anderson + John Thormas
Abstained: Everett Carolina
Recused: Louis R. Morant

Following the vote on Ordinance No. 21-25, Chairman Louis Morant returned to the Council dais.

At this time, Council Chairman Louis Morant stated that he may have a legal issue and asked fora 5
minute recess in order to speak with the County Attorney and County Administrator. The Council
meeting was briefly recessed.

As the meeting resumed, Chairman Morant recused himself again, and departed from the dais in order
for legal counsel 1o provide clarification on a matter. County Attorney Watson clarified his response to a
previgus guestion regarding the vote outcome. In referencing the SC Association of Counties Model Rules
of Parliamentary Procedure, he confirmed that the previous votes had passed. He noted that
Councilmember Carolina was not present during the vote 'on Ordinance No. 21-25, and asked Mr.
Carolina if it was his intent to be recused from the most recent vote, or if he abstained from voting.
Councilmember Carolina stated that he abstained from voting on Ordinance No. 21-25. Mr. Watson
confirmed that the vote on both ordinances was 3-2, and therefore received third reading approval.

Ordinance No. 21-35 .

Councilmember Everett Carolina moved for third reading approval of Ordinance No. 21-35, an
Amendment of the Fy 2021/2022 Budget Ordinance. Councilmember Lillie Jean Johnson offered a second
on the motion. Chairman Louis Morant called for discussion. No discussion occurred.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

ORDINANCES-Second Reading:
No reports.

ORDINANCES-First Reading:
Chairman Louis R. Morant read the following ordinances into the record by title only.

Ordinance No. 21-36 - An Ordinance to declare as surplus a tract of property, owned by Georgetown
County, and located at the intersection of Dozier Street and Highmarkert Street, in the City of
Georgetown, and to authorize the County Administrator to sell the property in the manner as prescribed
within Ordinance No. 20-32, Georgetown County Procurement Ordinance

Ordinance No. 21-37 - An Ordinance Authorizing (1) the Execution and Delivery of a Fee In Lieu of Tax and
Incentive Agreement by and among Georgetown County, South Carolina (The “"County”), a Company
Identified for the time being as Project Maverick Company A, and a Company |dentified for the Time
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Being as Project Maverick Company B, Each Acting for [tself, One or More Affiliates, and/or Other Project
Sponsors (Collectively, the “Companies”), Pursuant to which the County Shall Cavenant to Accept Certain
Negotiated Fees in Lieu of Ad Valorem Taxes with Respect to the Establishment and/or Expansion of
Certain Facilities in the County (Collectively, the “Project”);(2) the Benefits of a Multi-County Industrial or
Business Park to be Made Available to the Companies and the Project; (3) Certain Special Source Revenue
Credits in Connection with the Project; and (4) Other Matters Relating Thereto.

Ordinance No. 21-38 - An Ordinance to Amend the FY 2021/2022 Operating Budget of Georgetown
County. : .

COUNCIL BRIEFING & COMMITTEE REPORTS:
No reports.

BIDS:
No reports.

REPORTS TO COUNCIL:

Nonprofit Spotlight ~ Family Justice Center

(This report we presented earlier during the meeting)

In accordance with Georgetown County and the Bunnelle Foundation’s partnership to spotlight local
nonprofits during each County Council meeting, a presentation was made by Kim Parsons, Executive
Director of The Family Justice Center. The Family Justice Center is a non-profit organization providing
services to victims of domestic violence in both Horry and Georgetown Counties. The organization assists
victims of domestic violence in fleeing from dangerous situations, securing emergency living
arrangements, case management, court services, and arranging counseling to both adult and child
victims.

Employee of the Quarter Recognition

(This report we presented earlier during the meeting)

Harold West, a 17 year veteran of the Public Works Department was recognized as Georgetown County's
Employee of the Quarter. As a Special Projects Supervisor, Mr. West performs numerous tasks such as
resolving and installing drainage systems throughout the County. He assists all Public Works area
supervisors in maintaining roads and roadside ditches in their area. He helps other departments and the
Department of Public Services investigate and resolve issues when beyond their capacity. He is also skilled
in operating all equipment in the Public Works Department.

Reguest to Name Facilities
Dr. Celeste Pringle, former Principal of Choppee School, and most recently served as Deputy

Superintendent of the Georgetown County School District, made a presentation to County Council
pertaining to requests to name several facilities in the Choppee area (Council District 7) in honor of
various individuals.

Following the presentation, a motion was made by Councilmember Raymond Newton, and seconded by
Councilmember Bob Anderson, to re-name Choppee facilities as foliows:
s football Field at Northwest Regional Recreation Facility — Named the “lohn Henry Spears Athletic
Field” in henor of Coach John Henry Spears, Choppee School’s first football coach.
e Auditorium at Choppee Health Complex (former school facifity)— Named the “Thomas Moultrie, Jr.
— Josephine Caldwell Howard Auditorium”™ in honor of Choppee School’s first band director, Mr.
Thomas Moultrie, Jr., and the School’s first choral director, Mrs. Josephine Howard.
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» Choppee Health Complex (former school facifity)— Named the “Maudest Kelly Squires Complex” in
honor of Choppee School’s first principal, Mrs. Maudest Kelly Squires.

in favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

DEFERRED OR PREVIOUSLY SUSPENDED ISSUES
(THIRD READING) Ordinance No. 20-59 - An Ordinance to revise the Rules of Procedure as previously
adopted by Georgetown County Council.

(SECOND READING) Ordinance No. 21-32 — An Ordinance Authorizing (1) the Execution and Delivery of a
Fee In Lieu of Tax and Incentive Agreement by and between Georgetown County, South Carolina (the
“County”), and Santee Electric Cooperative, Inc., Acting for Itself, Cne or More Affiliates, and/or QOther
Project Sponsors {Collectively, the “Company”), Pursuant to which the County Shall Covenant to Accept
Certain Negotiated Fees in Lieu of Ad Valorem Taxes with Respect to the Establishment and/or Expansion
of Certain Facilities in the County (the “Project”); and Other Matters Relating Thereto.

EXECUTIVE SESSION:
No reports.

Being no further business to come before County Council, Councilmember Steve Goggans made a motion
to adjourn the meeting.

Date

‘ Clerk to Council
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Council Members
District 1:
District 2:
District 3:
District 4:
District 5:
District 6:
District 7:

- .. . .County Administrator
John Thomas * t Angela Christian
Bob Anderson - A
Everett Carolina T Clerk to Council

Lilie Jean Johnson, Vice Cha:r
Raymond L. Newton- '

Steve Goggans '

Louis R. Morart, Chairinan_ :

Theresa E. Floyd

November9,2021 -~ = ' > B5:30PM -

GEORGETOWN COUNTY COUNCIL
L Councll Chambers, 129 Screven Street, Suite 213,

AT Georgetown s§C
T Rk AGENDA R g
B A S IR a R
1. INVOCATION :-.-r v . . % 7 i
2. PLEDGEOQFALLEGIANGE 7~ UL
3. APPROVAL OF AGENDA T
4. PUBLIC COMMENT-: .-~ - ..° %« . o7 0w
5. APPROVAL OF MINUTES ety
5.a Regular Council Meeting - October 12,2021+ + © ~*r 7

6. CONSENTAGENDA - ' - .. coe T

6.a Pictometry for GTC: Orthometfic Aerial Capture

6.b Procurement #21-046, Electronic Wasté’ Recycling Services

6.c Contract #20-059, Task Order #1-Construction Administration for
_Runway 5/23 Rehabilitation . .. ... .

PUBLIC HEARINGS

. APPOINTMENTS TO BOARDS AND COMMISSIONS,

¥

o. RESOLUTIONS /PROCLAMATIONS , « " <1t 1]
10 THIRD READING OF ORDINANCES t-f;._ e i
11 SECOND READING OF ORDINANCES = . . -

11.a Ordmance No. 21-32 - An Ordinance Authonzmg (1) the'
Execution and Delivery of a Fee In Lieu of Tax and Incentive
Agreement by and between Georgetown County, South Carolina
(the “County”), and Santee Electnc Cooperatlve, Inc., Acting for
Itself, One or More Afﬁllates, andfor Other Project Sponsors
(Collectively, the “Company”), Pursuant to which the County

Exhibit 27
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12,

13.
14.
15.

16.

Shall Covenant to Accept Certain Negotiated Fees in Lieu of Ad
Valorem Taxes with Respect to the Establishment and/or '

[

Expansion of Certain Facilities in the County (the “Project”); and .

Other Matters Relating Thereto.

"11.b Ordinance No. 21-36 - An Ordinance to declare as surplus a tract

of property Identified as TMS #05-0019-121-00-00, and TMS #05-.
0019-113-00-00, owned by Georgetown County, and located at 325
Dozier Street in the City of Georgetown, and to authorize the .
County Administrator to sell the property in the manner as
prescribed within Ordinance No. 20-32.

11.c Ordinance No. 21-38 - Amendment of the FY 2021/2022 Budget
Ordinance

FIRST READING OF ORDINANCES L -

12.a Ordinance No: 21-39 To amend the Future Land Use Map for two
parcels (totaling 10.04 acres) located at 92 Fire Station Street and
11397 Pleasant Hill Drive in Georgetown, TMS#s 03-0413-018-01-
14 and 03-0413-018-01-10, from-Commercial to Low Density
Residential.

12.b Ordinance No. 21-40 - To rezone 2 parcels totaling 10.04 acres
located at 92 Fire Station Street (TMS 03-0413-018:01-14), and
11397 Pleasant Hill Drive (TMS 03-0413-018-01-10), in -,
Georgetown County from General Commerclal (GC) to Forest
Agriculture {FA). S T

COUNCIL BRIEFING AND COMMITTEE REPORTS ...
BIDS T A

REPORTS TOCOUNCIL  «. .. = .-, v < . of

15.a Nonprofit Spotlight - Winyah Rivers Foundation el T2
15.b Innovation Award Presentat:on

¥

DEFERRED OR PREVIOUSLY SUSPENDED ISSUES

~16.a (THIRD READING) Ordinance No. 20-59 - 'An Ordinance to revise

the Rules of Procedure as previously adopted by Georgetown
County Council. . .

16.b (SECOND READING) Ordinance No. 21-37 An Ordmance .
Authorizing (1) the Execution and Delivery of a Fee In’ Liéu of Tax-
and Incentive Agreement by and among Georgetown County,

South Carolina (The “County”), a Company Identified for the time

being as Project Maverick Company A, and a Conipany Identified
for the Time Being as Project Maverick Company B, Each Acting
for Itself, One or More Affiliates, and/or Other Project Sponsors
(Collectively, the “Companies”), Pursuant to which the County
. -.Shall Covenant to Accept Certain Negotlated Fees in Lieu of Ad
. Valorem Taxes with Respect to the Establishment and/or
) Expans:on of Certain Facilities in the County (Collectively, the
"'PrOJect"),(Z) the Benefits of a Multi-County Industrial or
' ,'Busmess Park to be Made Available to the Companies and the

LY
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17.

18.
19.

Project; (3) Certain Special Source Revenue Credits in
Connection with the Project and (4) Other Matters Relating
Thereto.

LEGAL BRIEFING / EXECUTIVE SESSION

17.a Legal Advice Involving the County pursuant to S.C. Code Ann. §
30-4-70(a)(2)

17.b Legal Briefing Regarding Pending Litigation Involving the
County and possibility of negotiated seftlement pursuant to S.C.
Code Ann. § 30-4-70{a)(2)

OPEN SESSION
ADJOURNMENT
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ARTICLE Vil. - GEORGETOWN COUNTY COUNCIL RULES OF PROCEDURE
DIVISION 6. - PARLIAMENTARY PROCEDURE - .
Sec. 2-519. - M;)tions-to reconsider.
A motion to reconsider any'action' taken by the council may be made only on the day such action
was taken or at the next regular meeting of council. Such motion must be made by a council member

voting on the prevailing side, but may be seconded by any othér council member, and may be made at
any time.

ot

(Ord. No. 99-30, Art. XI, § 11-9, 5-25-99)

Exhibit 28
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Georgetown County Council held a Regular Council Meeting on Tuesday, November 9, 2021, at 5:30 PM
in County Council Chambers, located in the historic courthouse, 129 Screven Street, Georgetown, South
Carolina.

Present: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

Staff: Angela Christian Theresa.E. Floyd
Jackie Broach-Akers John D. Watson

Other staff members, members of the public, and representatives of the media were also present. In
accordance with the Freedom of Information Act, a copy of the agenda was sent to newspapers,
television, and radio stations, citizens of the County, Department Heads, and posted on the bulletin board
in the historic Courthouse. :

Chairman Louis R. Morant called the meeting to order, and determined that there was a quorum present.
Councilmember Everett Carolina gave an invocation, and all joined in the pledge of allegiance.

APPROVAL OF AGENDA:

Councilmember Bob Anderson moved for approval of the meeting agenda, to include a recommendation
to move Item 15a, nonprofit spotlight, forward on the meeting agenda, as well as an item pertaining to
Legal Advice Involving the County pursuant to S.C. Code Ann. § 30-4-70(a)(2). Councilmember Raymond
Newton offered a second. Chairman Morant called for discussion on the motion, and there was none.

Infavor: - Bob Anderson + Louis R. Morant
Everett Caralina Raymond Mewton
Steve Goggans John W, Thomas

Lillie Jean Johnson

Chairman Morant stated that County Council has been advised by legal counsel regarding the need to
move into Executive Session prior to moving forward with other business matters included on the
meeting agenda this evening.
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A motion was made by Councilmember Raymond Newton, and seconded by Councilmember Everett
Carolina, to move into Executive Session at 5:42 PM.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

OPEN SESSION: L
Following Executive Session, a'motion was made by Couricilmember Raymond Newton to return to Open
Session. Councilmember Everett Carolina offered a second. There was no discussion on the motion.
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Georgetown County Council
Meeting Minutes
; November 9, 2021

In favor: Bob Anderson Louis R. Morant
Everett Carolina . Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

As Open Session resumed, Chairman Morant stated that while in Executive Session County Council
received legal advice. No votes were taken during while in Executive Session. Chaifman Morant asked if
there was additional business to come before County Council at this time.

Councilmember Raymond Newton made motion to reconsider Ordinance No. 21-24. At this time
Chairman Morant noted that he had previously disclosed a-potential conflict of interest in his participating
in discussion and/ or votes on this matter. He requested to be recused, and asked that Vice Chairman Liflie
Jean Johnson preside over the meeting at this time, and the Chairman left the dais.

Vice Chairman Johnsaon. called for a second on a motion that was already -on the floor. Councilmember
Steve Goggans offered a second. Upon a call for discussion from the Vice Chairman on the motion, no
discussion occurred.

In favor: Everett Carolina ‘Lillie Jean Johnson '

Steve Goggans Raymond Newton
Opposed: Bob Anderson -John'W. Thomas
Recused: Louis R. Morant ' S

Vice Chairman Lillie Jean Johnson called for any further business for consideration at this time.
Councilmember Raymond Newton moved te reconsider Ordinance No. 21-25. Councilmember Steve
Goggans offered a second. Vice Chairman Johnson called for discussion, and there was none.

In favor: Everett Carolina Lillie Jean Johnson

Steve Goggans Raymond Newton
Qp;;osed: Bob Anderson John W. 'Thomas.
Recused: Louis R. Morant '
Fo[loﬁrilng the vote, Chairman Morant returned to the Council dai;s. ., )
PUBLIC COMIMENTS:

There were no public comments.

MINUTES:

Regular Council Meeting — October 12, 2021

Councilmember Steve Goggans moved for approval of the minutes of County Council’s meeting held on.
October 12, 2021. Councilmember Bob Anderson seconded the motion. Chairman Louis Morant called for
discussion on the motion,.and none occurred. :
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Georgetown County Council
Meeting Minutes
November 9, 2021

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

CONSENT AGENDA:
Three matters included on the Consent Agenda have been approved by virtue of the agenda approval
process:

Pictometry for GTC: Optometric Aerial Capture — County Council approved a recommendation to
authorize a 3-yr contract with Pictometry International Corp. at $50,000 per year.

Procurement #21-046, Electronic Waste Recycling Services — County Council awarded a contract to
Intelligent Lifestyle Solutions.

Contract #20-059, Task Order #1-Construction Administration for Runway 5/23 Rehabilitation — County
Council approved Task Order 1, along with an associated purchase order, to Talbert & Bright in the
amount of 5202,813.40.

PUBLIC HEARINGS:
Na reports.

RESOLUTIONS:
No reports.

ORDINANCES-Third Reading
No reports.

ORDINANCES-Second Reading:

Ordinance No. 21-32

Councilmember Bob Anderson moved for second reading approval of Ordinance No. 21-32, an Ordinance
Authorizing (1) the Execution and Delivery of a Fee In Lieu of Tax and Incentive Agreement by and
between Georgetown County, South Carolina (the “County”), and Santee Electric Cooperative, Inc.,
Acting for ltself, One or More Affiliates, and/or Other Project Sponsors (Collectively, the “Company”),
Pursuant to which the County Shall Covenant to Accept Certain Negotiated Fees in Lieu of Ad Valorem
Taxes with Respect to the Establishment and/or Expansion of Certain Facilities in the County (the
“Project”); and Other Matters Relating Thereto. Councilmember Raymond Newton offered a second on
the motion. Upon a call for discussion from Chairman Morant, there was none.
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in favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

Ordinance No. 21-36
Councilmember Lillie Jean Johnson moved for second reading approval of Ordinance No. 21-36, an
Crdinance to declare as surplus a tract of property, owned by Georgetown County, and located at the
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Gecrgetown County Council
Meeting Minutes
November 9, 2021

intersection of Dozier Street and Highmarkert Street, in the City of Georgetown, and to authorize the
County Administrator to sell the property in the manner as prescribed within Ordinance No. 20-32,
Georgetown County Procurement Ordinance. Councilmember Steve Goggans offered a second.
Chairman Morant called for discussion on the motion.

Councilmember Lillie Jean Johnson moved to amend Ordinance No. 21-36 to incorporate text, as the
ordinance was introduced at first reading by title. Councilmember Steve Goggans seconded the
amendment. There was no further discussion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans lohn W. Thomas

Lillie Jean Johnson

The vote on the main motion was as follows:

tn favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

Ordinance No. 21-38

A motion was made by Councilmember Lillie Jean Johnson moved for second reading approval of
Ordinance No. 21-38, an Ordinance to Amend the FY 2021/2022 Operating Budget of Georgetown
County. Councilmember Everett Carolina offered a second. Chairman Morant called for discussion on the
motion.

Councilmember Lillie Jean Johnson moved to amend Ordinance No. 21-38 to incorporate text, as the
ordinance was intreduced at first reading by title. Councilmember Carolina offered a second on the
amendment. There was no further discussion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

The vote on the main motion was as follows:

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson
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ORDINANCES-First Reading:
Chairman Louis R. Morant read the following ordinances into the record by title only.

Ordinance No. 21-39 - To amend the Future Land Use Map for two parcels (totaling 10.04 acres) located
at 92 Fire Station Street and 11397 Pleasant Hill Drive in Georgetown, TMS#s 03-0413-018-01-14 and 03-
0413-018-01-10, from Commercial to Low Density Residential.

Ordinance No. 21-40 - To rezone 2 parcels totaling 10.04 acres located at 92 Fire Station Street (TMS 03-
0413-018-01-14), and 11397 Pleasant Hill Drive (TMS 03-0413-018-01-10}, in Georgetown County from
General Commercial (GC) to Forest Agriculture (FA}.

COUNCIL BRIEFING & COMMITTEE REPORTS:
No reports.

BIDS:
No reports.

REPORTS TO COUNCIL:

Nonprofit Spotlight — Winyah Rivers Foundation

(This report we presented earlier during the meeting)

In accordance with Georgetown County and the Bunnelle Foundation’s partnership to spotlight local
nonprofits during each County Council meeting, a presentation was made by Tina Christensen on behalf
of the Winyah Rivers Foundation, a non-profit organization consisting of an alliance of river keepers
protecting our area’s rivers for fishing, swimming, and drinking. The organization educates to encourage
stewardship of our river resources and advocates to guard against threats to clean water.

DEFERRED OR PREVIOUSLY SLUJSPENDED |SSUES
(THIRD READING) Ordinance No. 20-59 - An Ordinance to revise the Rules of Procedure as previously
adopted by Georgetown County Council.

(SECOND READING) Ordinance No. 21-37 - An Ordinance Authorizing (1) the Execution and Delivery of a
Fee In Lieu of Tax and Incentive Agreement by and among Georgetown County, South Carolina {The
“County”), 2 Company identified for the time being as Project Maverick Company A, and a Company
Identified for the Time Being as Project Maverick Company B, Each Acting for Itself, One or More
Affiliates, and/or Other Project Sponsors (Collectively, the “Companies”), Pursuant to which the County
Shall Covenant to Accept Certain Negotiated Fees in Lieu of Ad Valorem Taxes with Respect to the
Establishment and/or Expansion of Certain Facilities in the County (Collectively, the “Project”);(2) the
Benefits of a Multi-County Industrial or Business Park to be Made Available to the Companies and the
Project; (3) Certain Special Source Revenue Credits in Connection with the Project; and {4) Other Matters
Relating Thereto.

EXECUTIVE SESSION:
No reports.

Being no further business to come before County Council, Councilmember Steve Goggans made a motion
to adjourn the meeting.
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Georgetown County Council

Clerk to Council

- Date
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) FIFTEENTH JUDICIAL CIRCUIT

. )
Ernest F. Middleton, 111, and Joyce J. Middteton, )
Michael J. Farrar and Diana Farrar, Robert I, Hunt Y CASE NO.: 2022CP2200032

and Jeanc M. Sullivan, The Colony Homeowners )
‘Association, Inc., and Keep It Green, Inc., ) =
) Py B
Plaintiffs ) 2> 3 5
Georgetown County, Georgetown County Council, ) g & =
Louis Morant, Lillie Jean Johnson, Raymond ) o3 B ¥
Newton, Steve Goggans, Everett Carolina, John ) 25 3 -
Thomas and Bob Anderson, in their capacitiesas ) Im
elected members of Georgetown County Council, ) Lo M
Benjamin F. Goff, Sr., Trustee of the )
Benjamin F. Goff 2004 Revocable Trust, ) .
dated June 18, 2004, ) ANSWER, AFIRMATIVE DEFENSES
) COUNTERCIL.AIM AND
Defendants ) COMPLAINT
e )

Benjamin F. Goff, Sr., Trustee and the
Benjamin F. Goff 2004 Revocable Trust,
dated June 18, 2004,

Counterclaim-Plaintiffs

Ernest F. Middleton, 111, and Joyce J. Middleton,
Michaet J. Farrar and Diana Farrar, Roberi E. Hunt
and Jeane M. Sullivan, The Colony Homeowners
Association, Inc., and Keep It Green, Inc.,

)
)
)
}
)
)
)
)
)
)
)
)
)

Counterclaim-Defendants

ANSWER, AFIRMATIVE DEFENSES, COUNTERCLAIM AND COMPLAINT

ANSWER

Defendant Benjamin F. Goff, Trustee and the Benjamin F. Goff 2004 Revocable Trust,
dated June 18, 2004 (“Goff Trustee™) herchy answers the Plaintiffs” Complaint (“the
Complaint™). Except as specifically admitted herein, each and every allegation in the Complaint

is expressly denied. References to paragraph numbers in this Answer are references to the

Y
H
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numbered paragraphs of the Plaintiffs’ Cqmplaint. The Complaint does not allege and/or state

any facts that constitute a fegal violation or procedural wrongdoing by Goff Trustee. Plaintiffs’ .

Complaint involves “issues of law, regulations, rules, and procedures” that do not demand a trial

by jury as provided in SCRCP 38. Either the Court upon motion or its own initiative should find

that that the right of trial by jury of the approval and adoption of the ordinances do not exist. If
the Mation to Dismiss is not granted, the Complaint should be tried by the Court.

1. In response to Paragraph |, the allegation is admitted in part that Ordinances 21-24 and 21-25
were approved and adopted by the Georgetown County Council (*County Counci I”); but
denied that it was “purportedly approved and adopted™. All other allegations are denied, and
strict proof is idemanded. |

2. In response to Paragraph 2, the allegation is adm'iued in part that Ordinance 21-24 amends
the Future I.and Use Map (“FLUM”); but, denied that it “purports to amend”. All other
allegations are denied, and strict proof is demanded.

3. Inresponse to Paragraph 3, the allegation is admitted in part that Ordinance 21-25 amends
the Georgetown County Zoning Map; but, denied that it “purports to amend”. All other
alleygations are denied, and strict proof is demanded.

4. In response to Paragraph 4, the allegation is denied, and strict proof is demanded.

5. Inresponse to the allegation of Paragraph 5, Goff Trustee lacks knowledge or information to
form a belief about the allegation®s truth; therefore, denied, and strict probf is demanded.

6. In response to Paragraph 6, Goff Trustee lacks knowledge or information to form a belief
about the allegation’s truth; therefore, denied, and strict proof is demanded.

7. In response to Paragraph 7, Goff Trustee lacks knowledge or information to form a belief

about the allegation’s truth; therefore. denied, and strict proof is demanded.
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8. In response to Paragraph 8, Gofl; Trustee lacks knowledge or information to form a belicf
about the aI_le_gation’s truth; therefore, denied,:and strict proof is dérdanded.

9. In Tesponse. io Pal::}graph 9, GofT Trustee lacks knowledge or information to form a bélicf
aboul the allegation’s truth; thereforc, denied, and strict proof is demarided:

10. In response to Paragraph 10, Goff, Trustee lacks knowledge or informatiot to: form 4 belief
about the all‘:'gat___ipn’s truth, and S,tri_cl proof is demanded.

Ii.In response to Paragraph 11, Goff Trustee Jacks knowledge or information to form a beliaf:
.about thf: allegation’s truth; therefore, denied, and strict proof is'demanded.

12. in response to Paragraph 12, Goff Trustee lacks knowledge or information to form a belief
about ‘thc, allegation’s truth: therefore, denied. andestrict.proof isdemanded.. . - .70

13. In response to Paragraph, 13, Goff Trustee lacks knowledge or information to‘form a belief: /
about the allegation’s truth; therefore, denied, and strict proof is demanded.” - -~

14. In response to Paragraph 14, GofY Trustee lacks knowledge or.information to form a*bélief '
about the allegation’s truth; therefore, denied; and strict proof is.demanded.

15. In response to Paragraph .15, Goff Trustee lacks knowledge-or information 1o form a belief *
about the allegation’s truth; therefore, denied, and strict proof is demanded. *

16. In-response to Paragraph 16, Goff Trustee lacks knowledge or infofmation to form 4 belief
about the allegation’s truth; thercforc, denied, and strict proofis démanded. | . .. .1,

17. In response to Paragraph 17, Goff Trustee lacks knowledge 'or information to form a belief
about the allegation’s truth; therefore, denied. .and strict proof is demanded. - =

18. In response to Paragraph 18, GofT Trustee lacks knewledge or information to.form a belief

about the allegation’s truth; therefore, denied, and strict proof isdemanded. -~  « =+, &
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19. In response to Paragraph 19, the allegation is admitted in part as to SC Code Ani, 15-53-80,
but Goff Trustee should be an “Involuntary Plaintiff” as stated in SCRCP 19(a)2(i).

20. In response to Paragraph 20, the allegation is admitted upon information and belicf.

21. In response to Paragraph 21, the allegation is denied, and strict proof is demanded.

22. In responsc to Paragraph 22, the allegation is denied, and strict proof is demanded.

23. In response to Paragraph 23, the allegation is admitted epon information and belief,

24. In response to Paragraph 24. the allegation is admitted upon information and belief, All
allegations not in conformance with referenced documents are denied in its ‘entirety and strict
proof’is demanded.

25. In response to Paragraph 25, the allegation is admitted in part as to the Goff Parcel being
vacant unimproved land located on Highway 17. All other allegations are denied, and strici
proof s demanded. .

26. In response to Paragraph 26, the allegation is denicd in part. When acquired in 1985, the
parcel and general arca was zoned Forest Agriculture (F/A) until chenged in the FLUM,

27. In response to Paragraph 27, the allegation is admitted as to “low density”. All remaining
allegations arc denied, and strict proof is demanded.

28. In response to Paragraph 28, the allegation is admitted upon information and belief.

29. In response to Paragraph-29, Goff Trustee lacks knowledge or information to form a belief
about the allepation’s truth; thercfore denied, and strict proof is demanded.

30. In response to Paragraph 30, Goff Trustee lacks knowledge or information to'form a belief
about the allegation’s truth and strict proof is demanded.

31. In response to Paragraph 31, Goff Trustee admits applying for rezoning from R-1/2 to R-10;

but, denics other statements and conclusions in the allegation and strict proof is demanded.
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32. In response to Paragraph 32, Goff Trustee admits the medium density classification, but

33,

34.

36.

37.

38.

39.

40.

41.

42.

43.

45.

46.

denies the accuracy of other statements in the ajlegation, and strict proof is demanded.

In responsc to Paragraph 33, the allegation is admitted in part as to the burden of proof of
nced relies with the applicant, which is provided during the approval and adoption process.
All other allegations are denied, and strict prool'is demanded.

In response to Paragraph 34, GofT Trustee lacks knowledge or information to form a belief

about the allegation’s truth.

- In response to Paragraph 33, the allegation is admitted upon information and belief, and strict

proof is demanded.

In response to Paragraph 36, the allegation is admitted upon information and belief, and strict
pr.oof is demanded.

In response to Paragraph 37, the allegation is denied. and strict proof is demanded.

In response to Paragraph 38, the allegation is denied, and strict proof is demanded.

In response to Paragraph 39, the allegation is denied, and strict proof is demanded.

In response to Paragraph 40, the allcgation is denicd, and strict proof is demanded.

In response to Paragraph 41, the allegation is denied, and strici proof is demanded.

In response to Paragraph 42, the allegation is denied, and strict proof is demanded.

In response to Paragraph 43, the allegation is denied, and strict proof is demanded.

- In response to the allegations of Paragraph 44, the allegation is denied in part, In that the

Compilaint seeks to repeal adopted ordinances which require legislative action under SC law,

In response to Paragraph 45, the allegation is denied, and strict proof is demanded.

In response to Paragraph 46, the allegation is denied, and strict proof is demanded.
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47. In response to Paragraph 47, Goff Ttustee lacks knowledge or information to form a beliel

48.

49,

50.

5L

52.

53.

54,

53.

56.

57

about the allegation®s truth; therefore, denied, and strict proof is demanded.

In response to Paragraph 48, the allegation is denied, and strict proof is demanded.

In response to Paragraph 49, the allegation is admitied in part assuming all allegations not in
conformance with referenced documents are entirely denied and strict proof is demanded.

In response Paragraph 50, the allegation is admitted in part assuming all allegations not in
conformance with referenced documents are entirely denied and strict proof is demanded.

In response to Paragraph 51, the allegation is denied as to Goff amendments lacking
conformance with the Comprehensive Plan and strict proof is demanded.

In responsc to Paragraph 52, the allegation is denied, and striet proof is demanded.

[n response to Paragraph 53, the allegation is admitted.

In response to Paragraph 54, the allegation is admitted.

In response to Paragraph 55, Gofl Trustee lacks knowledge or information 1o form a beliel
about the allegation’s truth, and strict proof is demanded.

In response to Paragraph 56, the allegation is admitted as to public hearing participation. All
remaining allegations not addressed are denied.

In responsc to Paragraph 57, the allegation is admitted as 1o Planning Department document

and presentation. All remaining allegations not addressed are denied.

58. In response to Paragraph 58, the allegation is denied, and strict proof is demanded.

59. In response to Paragraph 59, the allegation is denied, and strict proof is demanded.

60. In response to Paragraph 60, the allegation is denied, and strict proof is demanded.
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61. In response to Paragraph 61, the allegation is denied, and strict proof is demanded. All
allegations not in conformance with refcrenced documents are-entirely denied and strict proof
1s demanded

62. In response to Paragraph 62, the allegation is denied, and strict proof is demanded.

63. In response to Paragraph 63, the allegation is denied, ‘and strict proof is demanded.

64. In response to Paragraph 64, the allegation is admitted.

65. In response to Paragraph 65, Goff Trustce lacks knowledge or information to form a belief
about the allegation’s truth, and strict proof is demanded.

66. In response to Paragraph 66, the allegation is admitted.

67. In response to Paragraph 67, Goff Trustee lacks knowledge or information to form a belief
about the allegation’s truth, and strict proof is demanded.

68. In response to Paragraph 68, Goff Trustce lacks knowlcdge or information te form a belief
about the allegation’s truth.

69. In response to Paragraph 69, the allegation is admitied. All allegations not in édnforr'nance
with referenced documents arc entirely denied and strict proof is demanded’

70. In responsc to Paragraph.70, the allegation is denied, and strict proof is demanded.

71. In response to Paragraph 71, the allegation is denied, and sttict préof is demanded.

72, In response 10 Paragraph 72, the allegation is denied; and strict proof is demanded.

73. In response to Paragraph 73, the allegation is denied; and strict proof is demanded.

74. In response to Paragraph 74, the allegation is denied, and strict proof is demanded.

75. In response to Paragraph 75, the allegation is admitted.

76. In response to Paragraph 76, Goff Truslee lacks knowledge or information to form a belief

about the allegation’s truth, and strict proof is demanded.

141



77. In response to Paragraph 77, Goff Trustee lacks knowledge or information to form a belief
‘about the allegation’s truth, and strict proof is demanded. ’

78. In response to the allegation of Paragraph 78, Goff Trustee lacks knowledge or information
to form a belief about the allcgation’s truth, and strict proof is demanded.

79. In response to Paragraph 79, the allegation is admitted. All allegations not in conformance -
with referenced documents are entirely denied and strict proof is demanded.

80. In response to Paragraph 80, the allegation is denied, and strict proof is demanded.

81. In response to Paragraph 81, the allegation is denied, and strict proof is demanded.

82. In response to Paragraph 82, the éllcgation is admitted as to Section 2-486 of County Council
Rult_zs of Procedure. All allegations not in conformance with referenced documents are -
entirely denied and strict proof is demanded.

83. In response to Paragraph 83, the allegation is denied, and strict proof is demanded,

84. In response to Paragraph 84, the allegation is denied, and strict proof is demanded.

85. In response to Paragraph 85, the allegation is denied, and strict proof is demanded. -

86. Tn response to Paragraph 86, the allegation is denied. All allegations not in conformance with
referenced documents are entirely denied and strict proof is demanded.

87. In response to Paragraph 87, the allegation is denied, and strict proof is demanded. -

88. In response to Paragraph 88, the allegation that County Council held an exccutive session is
admitted. All remaining allegations are denied in their entirety.

89. In response to Paragraph 89, the-allegation is admitted that the County Council.agenda did
not list Ordinances 21-24 and 21-25. All remaining allegations are denied in their entirety.

90. In response to Paragraph 90, the allegation is denied, and strict proof is demanded. -
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91. In response to Paragraph 91, the allegation is admitted as to Section 2-519 of the County
Council Rules of Procedure. Alt remaining allegations are denied.in their entirety.

92. In response to Paragraph 92, the allegation is.denicd, and strict proof is demanded.

93. In response to Paragraph 93, the allegation is denied, and strict proofis demanded.

94. In response to Paragraph 94, the allegation is denied, and strict proof is demanded. -

95. In response to Paragraph 95, the allegation is admitted.

96. In response to Paragraph 96, the allegation is denied, and strict proof is demanded. °

97. In response to Paragraph 97, the allegation is denied, and strict proof is demanded. -

98. In response to Paragraph 98, the allegation is denied, and strict proof is demanded.

99. In response to Paragraph 99, the allegation is denied, and strict proof ié demanded.

100.  In response to Paragraph 100, Goff Trustee lacks knowledge or information to form a
belief about the allegation’s truth; therefore, denied, and strict proof is demanded. -

101, Inresponse to Paragraph 101, the allcgation is denied, and strict proof is demanded.

102.  In response to Paragraph 102, the allegation is denied, and strict proof is demanded.

103.  In.responsc to Paragraph 103, the allegation is denied, and strict proof is:demanded.

104.  In response to Paragraph 104, the allegation is dcnied. All allegations not in conformance
with referenced documents are denied in their cntirety and'strict proof is demanded.

105.  In response to Paragraph 105, the allegation is denied, and strict proof'is demanded.

106. In response to Paragraph 106, the allegation is denied, and strict proof is demanded.

107.  In response to Paragraph 107, Goff Trustee lacks knowledge 6r information to form'a
belief about the allcgation’s truth; therefore, denied, and strict proof is demanded.

108. In response to Paragraph 108, the allegalilon and subparts are denied, and strict proof is

demanded.
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109.  In response.to Paragraph 109, the allegation is denied, and strict proof is demanded.

110.  In response to Paragraph 110, Goff Trustee admits Paragraph 110 as to incorporation by
reference per SCRCP 10(c) all above paragraphs. Similarly, Goff Trustce incorporates by
reference all above responses and defenses. .

111.  Inresponse to Paragraph 111, Goff Trustee lacks knowledge or informatior to form a
belief about the allegation’s truth. All allegations not in conformance with referenced
documents are denied in their entiréty and strict proof is demanded.

112. In response to Paragraph 112, the allegation is denied as to the residency of Goff Trustee.
All allegations not in conformance with referenced documents are denied in their entirety and
strict proof is demanded.

113.  In response to Paragraph 113, the allegation is denicd, and strict proof is demanded.

114, In response to Paragraph 114, the allegation is denied, and strict proof is démanded.

115.  In response to Paragraph 115, the allegation is denied, and strict proof is demanded.

116.  In response to Paragraph 116, the allegation is denied, and strict proof is demanded.

H7.  As to Plaintiffs’ Count I, Goff ‘Trustee denies the merits in its entirety becausé of luck any
facts that constitute a cause of action. lack of standing and a justiciable controversy.

118.  In response to Paragraph 117, Goff Trustee admits Paragraph 117-as to the incorporation
by reference per SCRCP 10(c) all above paragraphs. Similarly, Goff Trustee incorporates by
reference all above responses and defenses.-

119, In response to Paragraph 118, the allegation and all subparts are denied, and strict proof
is demanded.

120.  As to Plaintiffs* Count Il, Goff Trustee denies the merits in its entirety because of lack

any facts that constitute a causc of action, lack of standing and a justiciable controversy.

10
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121.  In response to Paragraph 119, Goff Trustec admits Paragraph 119 as to the incorporétionﬂ
by reference per SCRCP 10¢{c) ali above paragraphs. Stmilarly, GofT Trustec incorporates by
reference all above responses and defenses.

122.  In response to Paragraph 120, the allcgation is denied, and strict proof is demanded.

123, In response to Paragraph 121, the allcgation is admitted. All allegations not in
conformance with referenced documents are entirely denied and strict proof is demanded.

124.  In response to, Paragraph 122. the allegation is denied, and strict proof is demanded.

125.  Inresponse to Paragraph 123, the allegation is denied, and strict proof is demanded.

126.  In response to Paragraph 124, the allegation is denied. and strict proof is dernanded.

127.  Inresponse to Paragraph 125, the allegation is ‘denied, and strict proolis demanded.

128.  In response tq Paragraph 126, the allegation is denied, and strict proof is demanded.

129.  In response to Paragraph 127, the allegation is denied, and strict proof is demanded.

130.  Asto Plaintiffs’ Count I, Goff Trustee denies the merits in its entirety because of lack -
any facts that conslitute a cause of action, lack of standing and a justiciable CONtroversy.

t31.  Inresponse to Paragraph 128, Goff Trustee admits Paragraph 128 as to the incorporation
by reference per SCRCP 10(c) all above paragraphs. Similarly, Goff Trustee incorporates by
teference all above responses and defenses.

132. In response to Paragraph 129, the allegation is denied, and strict proof is demanded.

133.  In response to Paragraph 130, the allegation is admitted as to Georgetown County Zoning
Ordinance 1701, All allegations not in confonmance with referenced documents are denied in”

their entircty and strict proof is demanded.

134.  In response to Paragraph 131, the allegation is denied, and strict proof is demanded.
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135. ln'r_cspo‘nse to Paragraph 132, Goff Trustee lacks knowledge or information to form a
belief about the allegation’s truth. All allegations not in conformance with referenced
documents are denied in their entirety and strict proof is demandcd.

136.  In response to Paragraph 133, the allegation is denied. and strict proof is demanded.

137. in response to Paragraph 134, the allegation is denied. All allegations not in conformance
with referenced documents are denied in their entirety and strict proof is demanded.

138. Inresponse to Paragraph 135, the allegation is denied. All allegations not in conformance
with referenced documents are denied in their entirety and'strict proof is demanded.

139.  As to Plaintiffs’ Count 1V, Goff Trustee denies the merits in jts entirety because of lack

any facts that constitute a cause of action, lack of standing and a justiciable controversy.

[40.  Tn response to Paragraph 136. Goff Trustee admits Paragraph 136 as to the incorporation

by reference per SCRCP 10(c) all above paragraphs. Similarly, Goff Trustee incorporates by
reference all above responses and defenses,

141, Inresponse to Paragraph 137, thc allegation is denied, and strict proof is demanded:

142, In response to Paragraph 138, the allegation is admitted as to “The South Carolina
Comprehensive Planning Enabling Act, 8.C. Coe Ann., Section 6-29-720(B)". All allegations
not in conformance with referenced documents are denied in their entirety and strict proof s
demanded.

143.  Inresponse to Paragraph 139, the allegation is denied, and strict proof'is demanded.

144,  In response to Paragraph 140, Goff Trustee lacks knowledge or information to form a
belief about the allegation’s truth. All allegations not in conformance with referenced
documents are denied in their entirety and strict proof is demanded.

145.  In response to Paragraph 141, the allegation is denied, and strict proof is demanded.
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146.  In responsc to Paragraph 142, the allegation is denied. and strict proof is demanded.
147.  In response to Paragraph 143, the allegation is denied, and strict proof is demanded.

148, As to Plaintiffs’ Count V, GofT Trustee denies the merits in its entirety because of lack
any facts that constitute a cause of action, lack of standing and a justiciable controversy.
149.  In response to Paragraph 144, Goff Trustee admits Paragraph 144 as to the incorporation

by reference per SCRCP 10(c) all above paragraphs. Similarly, Goff Trustee incorporates by
reference alll .above responses and defenses. ’

150. Inresponse to Paragraph 145, the allcgation is denied, and strict proof'is demanded.

[51. Inresponse to the allegation of Paragraph 146, Goff Trustee lacks knowledge or
information to form a belief about the allegation®s truth, and strict proof is'demanded.

152.  In response to Paragraph 147, the allegation is denied, and strict proof is demanded.

153.  In response to-Paragraph 148, the allegation is denied, and strict proof is demanded.

154.  Inresponse to Paragraph 149, the allegation is dented, and strict proof is demanded. -

155.  In response to Paragraph 150, the allegation is denied, and strict proof is demanded.

156.  In response to Paragraph 151, the allegation is denied, and strict proof is demanded.

157.  In response to Paragraph 152, the allegation is denied, and strict proof is demanded

158.  Asto Plaintiffs’ Count VI, Goff Trustee denies the merits in ils entirety because of lack
any facts that constitute a cause of action, lack of standing and a justiciable controversy.

159.  In response to Paragraph 153, Goff Trustee admits Paragraph 153 as to the incorporation
by reference per SCRCP 10(c) all above paragraphs. Similarly, Goff Trustee incorporates by
reference all above responses and defensces.

160. Inresponse to Paragraph 154, the allegation is denied, and strict proof is demanded.

161. In response to Paragraph 155, the allegation is denied, and strict proof is demandcd.
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162.  Inresponse to Paragraph 156, the allegation and all subparts a-d are denied, and strict

proof is demanded.
163.  Plaintiffs” Prayer for Relief is denied in its entirety, and strict proof is demanded.
AFFIRMATIVE DEFENSES
(ANl admissions, denials and allegations set forth-above are incorporated herein as if
repeated verbatim for each listed defense)
FIRST DEFENSE (FAILURE TO STATE A CAUSE OF ACTION)

164.  Plaintiffs’ Complaint fails to state a cause of action against Goff Trustee or any factual
claim upon which relief can be granted; therefore, it should be dismissed pursuant to SCRCP
8 and SCRCP 12(b)(6); therefore, it must be dismissed as a matter of law.

SECOND DEFENSE (NQ JUSTICIABLE CONTROVERSY)

165.  Plaintiffs have failed to show the existence of an dctual, justiciable case or controversy

between Plaintiffs and Defendants. 2
THIRD DEFENSE (LACK OF.STANDING)

166.  Plaintiffs are not entitled to relief on the ground that therc is no injury-in-fact caused by
the Goff Trustee parcel and both organizations fail the Hunt Test for associated standing.
FOURTH DEFENSE (CIVIL CONSIRACY)

167.  Plaintills combined actions with opposing individuals, groups and organizations forthe -
expressed purpose of injuring the property of the owner-which caused special damages
resulting in a civil conspiracy. A civil conspiracy is a combination of two or more persons
joining for the purpose of injuring and causing special damage to the plaintiff. The

Counterclaim-Plaintiffs need not allege an unlawful act to state a cause of action; lawful acts
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may become actionable as a civil conspiracy if the objective is to ruin or damage the business

of another.
FIFTH DEFENSE (CONSIRACY AGAINST RIGHTS)

168.  Plaintiffs coordinated actions with opposing individuals, groups and organizations can be
construed as an cffort to injure. oppress. threaten. or intimidatc a property owner and deprive
a person of rights secure by the United States Constitution and the laws of the United States.

SIXTH DEFENSE (DEPRIVATION OF RIGHTS UNDER COLOR OF LAW)

169.  PlaintilTs acting under color of law sought to willfully deprive or cause to be deprived
from the property owner those rights, privileges. or immunities secured or protected by the
Constitution and laws of the United Statcs. - ‘

SEVENTH DEFENSE (MISREPRESENTATION)

170.  Plaintiffs knowingly and/or deliberately misrepresented material facts to the Court and
conceaied material facts from Defendants, and therefore are not entitled to a declaratory
Jjudgment,

EIGHTH DEFENSE (IMPROPER DECLARATORY ACTION)

171, Plaintiffs sought declaratory relief from this Court at a tinie when there was no legal
dispute between Plaintiffs and Defendants over the matters that are the subject hereof, and
Plaintiffs therefore have no lawful entitlement to such relief.

NINTH DEFENSE (STATUATORY AUTHORITY)
172.  Plaintiffs’ claims are barred and should be dismisscd because the Georgetown County

Council has a statutory right to enact all necessary ordinances, rules, policies and regulations

consistent with the law pursuant to Title 4 of the South Carolina Code of Laws.
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TENTH DEFENSE (ESTOPPEL)

173.  Ptlaintilfs, by their own conspiratorial misconduct, are estopped to scek the relief, if any,
demanded by their Complaint.

ELEVENETH DEFENSE (UNCLEAN HANDS)

174.  Plaintiffs’ claims for relief are barred by the equitable doctrine of unclean hands, as
Plaintiffs seek to invoke the equitable jurisdiction of this Court in aid of their wrongful
conspiratorial conduct.

TWELVETH DEFENSE (INVALIDITY)

175.  The rights and interests claimed by Plaintiffs that are the subject of the Complaint are
contrary to SC case laws, the 2013 Handbook for Counties and 2021 Supplement; therefore,
they are invalid and do not constitute a basis for the relief sought.

THIRTEENTH DEFENSE (EXHAUSTING ADMINISTRATIVE PROCEDURES)

176.  Plaintiffs have knowing fuiled to assert, or to seek by othér means to enforce, the alleged
rights that are the subject of this action; therefore, Plaintiffs claims for such relief, and their
claims accordingly are barred. ‘

FORTHTEENTH DEFENSE (INSUFFICIECY OF PROCESS)
177.  Plaintiffs” Complaint was not served on Goff Trustee as required by SCRCP 4(a).
FIFTHTEENTH DEFENSE (INSUFFICIECY OF SERVICE OF PROCESS)

178.  Plaintiffs’ Complaint was not served-on Goff Trustct in accordance with SCRCP

12(b)}5) and no Proof of Service was filed as required by SCRCP 5(d).
COUNTERCLAIM AND COMPLAINT
Counterclaim-Plaintiffs, Benjamin F. Goff, Sr., Trustce, and the Benjamin F. Goff 2004

Revocable Trust, dated June 18, 2004 (“Goff Trustee™) submits this Counterclaim Complaint for
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“Declaratory Judgment”, “Civil Conspiracy” “Conspiracy Against Rights” and “Injunctive
Relief”. The Plaintiffs* Complaint failed to state a cause of action in whole and/or in part as a
matter of law against Goff Trustee or the Gcorgetown County Council. The Counterclaim-
Complaint is based on the grounds that the Counterclaim-Defendants lack standing to assert the
claims stated in their Complaint; their Complaint lacks a justiciable controversy for judicial
intervention; and a combination of two or more persons have engaged in a conspiracy for the
purpose of injuring the Counterclaim-Plaintiff causing special damages in the legal challenge to
the approval and adoption of Ordinance 21-24 and Ordinance 21-25. The Counterclaim-Plaintiff,
Benjamin F. Goff, Sr., Trustee, and the Benjamin F. Goff 2004 Revocable Trust, dated June 18.
2004 (“Goff Trustee™) hereby allcges in its Counterclaim-Complaint as follows:

PARTIES
1. Counterclaim-Plaintiffs, Benjamin F. Goff, Trustee and the Benjamin F. Goff 2004

Revocable Trust, dated June 18, 2004 (“Goff Trustee”).

)

Counterclaim-Defendants, Emest F. Middlcton II1, Joyce J. Middleton, Michael J. Farrar.
Dianc Farrar, Robert E. [funt, Jeane M. Sullivan, Cynthia Rack Person, Philip Benincasa,
Colony Homeowners Association, Inc. and Keep It Green, Inc.
JURISPICTION AND VENUE
3. Based upon the foregoing, this Court has jurisdiction over the subject matter and the parties
to this action and venue is proper in this Court.
STATEMENT OF FACTS
4. Pursuant to S.C. Rules of Civil Procedure 12(b)(6), the Complaint fails to state any facts that

constitute a cause of action against Gofl Trustee.
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10.

Goff Trustee was not served with the Complaint in compliance with 8.C. Rules of Civil
Procedure 4(a) and 12(b)(5).

Counterclaim-Defendants” Complaint lacks standing and a justiciable controversy that is a
real and substantial controversy and appropriate for judicial intervention.

As stated in §.C. Code Ann. Section 15-53-70, a declaratory judgment or decree that would
not terminate the uncertainty or controversy that gave rise to the proceeding may be refused.
In exercising constitutional rights to apply to rezone private property, the Counterclaim-
Plaintiffs’ application and subsequent approval and adoption of the ordinances have been
targeted by opposing individuals, groups and organizations.

At the October 26, 2021County Council meeting, Ordinance 21-24 and Ordinance 21-25 was
approved and adopted by “majority of members present and voting” in accordance with the
Model Rules of Parliamentary Procedure for South Carolina Counties, third edition, and
“majority of members prescnt” in accordance with the Georgetown County Council Rules of
Procedure.

The South Carolina Association of Counties Model Rules of Parliamentary Procedure for
South Carolina Counties states in part as follows: Model Rule 8, Voting, Number of Votes
Required for Passage, states “RONR, and/or state law may require differing number of
members to vote in support of an action. The term “majority™ or “simple-majority” means
more than half of those members present and voting. . . Any ordinance, resolution, or motion,
unless otherwisc required by these Rulcs, or by state or federal statute, passes if it receives a
“simple-majority” of the votes cast. . . The term “majority™ or “simple majority” means

more than half of those members present and voting.”
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11. County Rules of Procedure Sec.2-489: Ordinances shall take effect on the day the ordinance
is given third reading unless another date is specitied in the ordinance.

12. The 2013 Home Rule Handbook siates that “A time extension is not an amendment or
revision of an ordinance. Instead, it is a non-legistative act affecting the execution of a law
rather than the substance of the law™.

13. The 2020 and 2021 Supplement to the 2013 Home Rule Handbook for County Government
P. 88 Section 4-9-120 states that the “Proccdure for Adoption of Ordinances Case Notes:
states “The vote of 2 member who has been disqualified because of interest or bias in the
subject matter being voted upon.may not be counted in the majority necessary for valid
action™,

14, Standing must be determined at the time at which the Plaintiffs’ complaint is filed in order to
place an actual case or controversy within the purview-of the court,

15. The Counterclaim-Defendants must be able to show that they have been harmed at the time'
that the Complaint was filed and must have standing on the date that his or her action was filed.

16. Subsequent amendments of a complaint which seek to confer standing based on events occurring
after the initial complaint was filed cannot curc the lack of standing jurisdictional defect.

17. The Counterclaim-Defendants” Complaint and prior combincd and coordinaled actions must
be construed as an cftort to injure..oppress. threaten. or intimidate a property owner and
deprive a person of rights sccure, by the United States Constitution and the laws of the 1. S.

18. The passage of Ordinance Nos. 21-24 and 21-25 required the reliance on “The South
Carolina Association of Counties Model Rules of Parliamentary Procedure for South
Carolina Counties, third edition (Medel Rules).

19. Ou legal advice from the County Attomey the ordinances were pussed based on “majority of

members present and voting™, as defined in the Model Rules. Additionally, an abstention and
19
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20.

21

22.

23.

recusal allowed the passage with the “majority of members present” based on the
Georgetown County Council Rules of Procedute.

According to the Modet Rules, 2013 Home Rule Handbook, 2020 and 2021 Supplement and
County Council Rules of Procedure, the referenced ordinances passed by “majority of
members present and voting” and the “valid” majority of members present. Undcr state law

and rules, ordinances adopted by majority vote at the third reading are in effect.

- The South Carolina Declaratory Judgment Act (SCDJA) “is remedial and procedural in

nature and does not create substantive rights or duties.” For a party to state a claim under the
act, a justiciable controversy must be demnonstrated that is “a real and substantial controversy
which is ripe and appropriate for judicial determination, as distinguished from a contingent,
hypothetical or abstract dispute,

The concept of justiciability encompasses the doctrines of ripeness, mootness, and standing:
therefore, if Plaintiff has a justiciabie controversy, standing must be asscssed at the time the
action is commenced, not at some later point,

Under that Hunt test. an organization seeking redress for an injury to the organization itself
(so-called “individual standing™) must carry the burden of demonstrating each of the
following three elements: {1) A plaintiff must have suffered an “injury in fact”—an invasion
of a legally protected interest which is (a) “concrete and particularizéd™ and (b) “actual or
imminent.” not “conjectural or hypothetical.” (2) Therc must be a causal connection between
the injury and conduct complained of—the injury has to be “fairly ... traceable to the
challenged action of the defendant, and not ... the result [of] the independent action of some
third party not heforc the court.” (3) It must be “likely.” as opposed to mercly “speculative,”

that the injury will be “redressed by a favorable decision.
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24. When an organization sues in its representative capacity on behalf of its constituent members

25.

26.

27.

28.

(“associational standing™), it must be shown that its members have standing to sue in their own
right. Merely alleging an injury that all members of the public suffer from fails to establish the
first prong requiring an individualized injury.

The Counterclaim-Defendants fail to allege a particularized injury cither to themselves or their
members; rather, they assert only generalized grievances suffcred by the public, as a whole which
are insufficient to establish standing. In gencral, a privatc individua! may not invo}w the judicial
power 10 dctt:llmine the validily of an executive or'legislativc act unlcss the private individual can
show that as a result of that action. a dlrcct m_{ury has been eustamed or there is an immediate
danger that a direct injury will be sustained.

Under the public importance exception, stanciing may be conferréd upon a party “when an
issueﬂis of ;l;ch public importance as to requ‘ire its resolution for future éuidancc.“ The'.i'efore,
it is i;lsuﬁicient for a plaintiff to simply state; that Ilhe case involves a matter of public
importance. Tﬁe criteria for thc applicatior'l of the “pubiic impr;rtance analysis” are the need
for “future gmdance“ from the court which is not needed for this Complaint.’

The coulns will not address the ments of any case unless‘; it presents a _]ust1c1ai;;le controversy.
A _ms’ncnable controversy must exist betorc any lt::gal action and a court .w11l not adjudicate a

lawsuit where there remains no actual controversy. The threshold inquiry for any courtisa

determination of justiciability encompasses ripeness and standing a personal stake in the

subje:ct matter of the lawsmt
A person has standmg to challenge legislation when he has sustamed or is in immediate
danger of qustammg, or injury from the leg:slat:ve action. To meet thc stringent test for

standing, the person must have sufiered an 'mjury in fact which is an invasion of a legally
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protected interest that is (a) concrete and particularized and (b} actual or imminent, not
conjectural’ or *hypothetical.-
APPLICABLE LAWS, STATUTES AND RULES
29. The South Carolina Association of Countics Mode! Rules of Pafliamenimy Procedure for
South Carolina Counties states as follows:
30. Model Rule 2; Applicability Deviation from Rules; states:

" “Tlicse Rules shall apply to'all mectings of county council, including committee
meetings. As used in these Rules. the term “Meeting™ means the convening of a quorum
of the membership of county council to discuss or act upon a matter over which county
council has supervision, control, jurisdiction or advisory.power; the term “Quorum™
means a simple majority of the membership of county council, or commitiee of county
council. These Rules were adopted as guidelines to assist-county council, in conducting
orderly and productive meetings. Any deviation from or waiver of these Rules shall not
affect or void any action taken by county council. Furthermore, such deviation or waiver
does not convey any right or cause of action to third parties not otherwise imposed by
law.” : : ' :

]

31, Model Rule 3, Mode! Rules of Parliamt':ma:j'f Procedure for South Carolina Counties and
Robert’s Rules of Order Newly; Revised (currént edition) to Govern Other Cases, states;

’ “County council will refer to the Model Rules, and thc Comment sections contained
therein, as the primary resource in determining the intent and meaning of these Rules. In’
all cases not covered by these Rules, county council shall be governed by such rules as
-are set out in the most recent edition of Robert’s Rules of Order Newly Revised (RONR).
Provided, however, that state and federal law shall take precedence over these Rules in all

. cases. Whenever possible, these Rules should be interpreted to conform.to state and.
federal law; if an irreconcilable difference occurs, only the portion of the Rule or Rules
directly in conflict with state or federal law is to be overruled, the remaining portions
surviving.”

1

32. Model Rule 8. Voting, Number of Votes Required for Passage, states:

“RONR, and/or state law may require differing number of members to vote in support of
an action. The term “majority” or “simple majority” means more than half of those-
members present and voting. Whcen a two-thirds majority is required, the term “two-thirds
majority” or “supcr-majority” means at least iwo-thirds of those present and-voting, The
term “positive majority” means a majority of the members of council must vote in
support of the action, regardless of the number of members present or not. ... Any .
ordinance, resolution, or motion, unless otherwise required by these Rules, or by state or
federal statute, passes if it receives a simple-majority of the votes cast. RONR, and/or
state law may require differing number of members to vote in support of an action. The
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term “majority™ or “‘simple majority” means more than half of those members present and
voting,”

33. Model Rule 17, Motion to Reconsider, states:

“The problem with the Motion to Reconsider and the Moticn to Amend Something.
Previously Adopied is that ordinances and resolutions passed by county council become
cffective without referral to another chamber or to an executive branch for signature, -
Neither of these motions can be used to reconsider or amend an ordinance or resolution
that has become effective. However, the third reading to an ordinance may be
reconsidered only at the same meeting in which the third reading was adopted.”

34, 8.C. Code Ann. Section 4-9-120:

“Procedures [or adoption of ordinances; proceedings and all ordinances shall be recorded.
The council shall take legislative action by ordinance which may be introduced by any
member. With the exception of emergency ordinances, all ordinances shall be read at
three public meetings of council on three separate days with au interval of not less than
seven days between the second and third readings. All proceedings of council shall be
recorded and all ordinances adopted by councit shall be compiled, indexed, codified,
published by title and madc available to public inspection at the office of the elerk of
council. The clerk of council shall maintain a permanent record of all ordinances adopted
. and shall fumish a copy of such record to the clerk of court for filing in that office.”

35. 8.C. Code Ann, Section 4-9-120 does not require county council to make specific findings
that amendment of ordinance is in the public interest.

36. Under the ﬂomc Rule Act, a county coun;:il must lcomplly “'fi__th-lhe requircménts of [§ 4-‘9-
120, 1976 Code] in éassing temporary as well as'peimnax.lent ordinances. I"}75-7.6 Op. Atty.
Gen.. No. 4410. - | I

37. T hle 2013 Hon;e Rule Handbook ci-ted the following opinions:

“A zoning ordinance provision stating that all future amendmenis or modifications in the
flood maps are incorporated by reference would constitute an unlawful delegation of
legislative power. While a legislative body may incorporate other legislation or rules,
regulations, policies, or maps as these may presently exist. any incorporation of future
changes to such enactment or documents unlawfully delegates the power to alter the
ordinance to another body, person, or eatity.” Op. Atty. Gen., dated April 14, 2005.”

“A time extension is not an amendment or revision of an ordinance, Instead. it is a non-
legislative act affecting the execution of a law rather than the substance of the law.
Therefore, a county council may, by resolution, extend the time set in ordinances for the
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38.

39.

40.

4].

42.

county administrator to execute agreements.” Unpublished Op. Atty. Gen. dated March
21.2000.”

“Repealing or amending an existing county ordinance is considered a “legislative action” and
thus must be done in accordance with the procedures outlined in § 4-9-120. If the procedures
are not foilowed‘, the exisﬁng ordinance will remain in effc‘ct.” Op. Atty. Gen,, ;:Iated
September 36, 260?. |

The 2020 and 2021 Supplement to the 2013 llome Rule Handbook for :County Govermnment
P. 88 Section 4-9-120 Procedure for Adoption of Ordinances Case Notes: states

“The vote of a member who has been disqualified because of interest or bias in the
subject matter being voted upon may not be counted in the majority necessary for valid
action. A court may invalidatc an ordinancce if the requisite number of votes to pass the
ordinance would not exist but for the improper vote.” See Anderson County v. Preston,
420 5.C. 546, 556, 804 S.E.2d 282,287 (Ct. App 2017), cert. granted (Mar 29 2018)
vacated, 427 S. C 529,831 8..2d 91 1 (2019)

The 2020 and 2021 Supp]cment to the 2013 Homc Rule Handbook for County Government
P. 104 Section 4-9-180: Conflicts of Interest Casc Notes states:
“The vote of a member who has been disqualified because of interest or bias ir the -
subject matter being voted upon may net be counted in the majority necessary for valid
action. A court may invalidate an ordinance if the requisite number of votes to pass the

ordinance wotld not exist but for the improper vote.”

The South Carolina Ethics Commission has taken the position that the conflicted member

I

should not only abstain from debating and voting on the matter, but also should not attend
that portion of the meeting in whic;h the conflict will arise. See Ethics Advisory Opinion 93-
081. |

S.C. Code Ann. Scc 15-53-70. Declaratory judgment may be refused. The court may rcfuse
to reﬁder (;r enter a declaratory judgmcnt"or decree ;vhen such judgment or decree, if

rendered or entered, would not terminate the uncertainty or controversy-giving rise to the

procecding.
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43. The Georgetown County Council Rules of Procedure states as follows:

“Sec. 2-485. Third Reading: Afier the ordinance has been given second reading, and if a
public hearing has been held if required by law or action of council, it shall be given third
reading on a subsequent public meeting and amendments may be offered on third reading
the same as on second reading. Afier all amendments and privileged motions, if any are
disposed of, the question shall be passage of the ordinance. See (Ord. No. 99-30, Art. IX,
§ 9-5, 5-25-99)."

“Sec. 2-486. Votes Required For Passage: No ordinance or amendment shall be adopted
unless at least a majority of the members present shall have voted for its passage on
second and third readings. The repeal or amendment of ordinances shall follow the same
procedure set forth for adoption. See (Ord. No. 99-30, Art. X, § 9-6, 5-25-99).” “Sec.2-
489. Effective Date Of Ordinances. Ordinances shall take effect on the day the ordinance
is given third reading unless another date is specificd in the ordinance. See (Ord. No. 99-
30, Ant. [X, § 9-9, 5-25-99).”

44. Specifically, South Carolina has adopted the United States Supreme Court’s test in Hunt v.
Wash. State Apple Adver. Comm'n, 432 U.S. 333 {1977) to detcrmine when an organization can
sue in a representative capacity on behalf of its members. Under the Hunt Test:

“|A]n association has standing to bring suit on behalf of‘ its members when; (a) its members
would otherwise have standing to sue in their own right; (b) the interests it seeks to protect
are germane to the organization’s purpose; and (¢) neither the claim asserted, nor the relief
requested, requires the participation of individual members in the lawsuit.”
To satisfy the third prong of this test, “the organization must show that the right it seeks to
vindicate is common to the membership and the interest of the harmed members in the
proceedings dertves from their membership.”

BACKGROUND OF SUPPORTING FACTS

INSUFICIENT FACTS FOR A CAUSE OF ACTION

45. Other than the property owner, Goff Trustee, exercising constitutional rights as a citizen to
rezone private property in accordance with the county rules, the Compl.aim fails to state any
facts, if any, sufficient to constitute a cause of action against Goff Trustee. |

46. The Counterclaim-Defendants, with deliberate intent. named Goff Trustee as a defendant in their

Complaint as opposed to an “Involuntary Plaintift” in accordance with SCRCP 19(a)2(i).
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47. Plaintiffs” Complaint was not served on GofT Trustee as required by SCRCP 4(a) or SCRCP

48.

49.

50.

51,

12(b)(5)-and no Proof of Service was filed as required by SCRCP 5(d).

The Counterclaim-Defendants lack standing and a justiciable controversy to file this legal
action against Goff Trustee for exercising a constitutional right to petition for rezoning of
private property or the Georgetown County Council for the approval and adoption of
Ordinance 21-24 and Ordinance 21-25. |

The Counterclaim-Dcféndants inferred past and fi ul1;re speculative haﬁn and injuries to their
pm;;c;'tieé in :af'ﬁdavits and havé éngagcd in a'combinc;i and co‘ordinatedfactio'n against the
constitutionally guaranteed individual rights of Goff Trustee.

The Counterclaim- Defcndams who reside in Colony subdivision conuguous to the property
of Goff Trustee, are themsclves the beneficiaries of low dens:ty to medivm density rezoning
from R-1/2 (20,000 sq. ﬁ.) to R—S (8,000 sq. ft.) and a variance that allowed lots to increase
from 34 to 49. The Planning Department stafT supported the rezoning of the Goff Trustee
parcel from, R-1/2 (20,000 sq. f.) to R-10 (10,000 sq. fi.}, low density 1o medium density
that would allow lots to increase from about 24 to 40, comparable to the Counterclaim-
Defendants’ Colony lots.

Consequently, the Countcrc,laim-Defendants claims about hngh and double density from
rezoning the Goff Trustee parcel and harm to 1he|r properues are without merit. In fact,
Ordinance 21-24 and Ordinance 21-25 are in concert with the p:ast and proposed updates and
changes to, the “Georgetown Cbu}lly South Carolina Land Use Element, Planﬁing | -
Commission Review Document, 2020", prepared with technical assistance provided by the
Waccamaw Regional Council olf Governments”, which is fiercely opposed by the |

Countemlaim—ﬁefendants.
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32.

53.

The Goff Trustee rezoning application and subsequent approval of the ordinances have been
met with organized opposition by individuals, groups and organizations intent on curtailing
population growth and blocking high density developments; whereas, the Goff Trustee
rezoning would only be medium density just like the Counterclaim-Defendants® Colony
subdivision and other rezoned parcels on the Waccamaw Neck. The Plaintiffs’ Complaint is
devoid of facts supporting a claim against Goff Trustee and/or the Georgetown County
Council: whereas, it is about the Planning Commission and the Comprehensive Plan.

COMPLAINT LACK STANDING

The fact that Counterclaim-Defendants brought the Complaint under the SCDJA does not by

itself confer standing as that act is remedial in nature. Parties cannot by consent or agreement

* confer jurisdiction on the court to rerider a declaratory judgment in the absence of an actual

54.

35.

justiciable controversy.

When an organization sues'in its representative capacity on behalf of its constituent members
(“associational standing™), it must be shown that its members have standing to sue in their
owt right. Specifically, the state has adopted the United States Supreme Court’s test in Hunt
to determine when an organization can sue in a representative capacity on behalif of its
members.

“Standing is assessed at the time the action is commenced,” not thereafter. (“[A]s a general
rule, ‘standing must bc determined at the time at which the plaintiff's complaint is filed in
order to place an actual case or comrbversy within the purview of the court.” Put more
succinctly, the plaintiff must be able to show that he bas been harmed at the time that the
complaint is filed.” A significant number of the purported membership of the organization

(“Keep It Green, Inc.™) lack standing to sue the County Council. None can claim an “injury-
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57.

58.

59.

in-fact” from the successful rezoning of the Goff Trustec parcel. Therefore. both

organizations fail the “Hunt Test” since they lack standing to sue in a representative capacity

on behalf of all of its constituent members.

- It is improper for a plaintiff to retroactively attempt to correct the standing defect by seeking

substitution or by amending its pleading. (*[A] plaintiff must have standing on the date that his or
her action is filed. Subsequent amendments of a complaint which seek to confer standing based
on events occurring after the initial complaint was filed cannot cure this jurisdictional defect.™).
To establish standing against Gofl Trustee and County Council. the Counterclaim-
Defendants would have to provide prool that they have (1) Sulfered an “injury in fact™
resulting from an invasion of a legally protected interest which is (a) concrete and
particularized and (b) actual or imminent. not conjectural or hypothetical; (2) Should have to
show a causal connection between the injury and the conduet complained of and that the
Injury, if any. is conmected to the challenged action of Goft Trust and not the result of an
indcpendent action of the County Council: and (3) Should have proof that it is likely as
opposed to merely speculative that a declaratory judgment will terminate the controversy.
The Counterclaim-Defendants® lawsuit lacks standing and should be dismiss. The
Counterclaim-Defendants in their attidavits stated that they paid an extra premium when they
acquired the properties that are contiguous to the Goll Trustee parcel. therefore, they have
been harm by the Goll Trustee’s ordinances.

COMPAINT LACKS A JUSTICIABLE CONTROVERSY

41.5.C. Const. Art. I, Section 3. provides that no person shall be deprived of property
without duc process of law. Counterclaim-Defendants have not been deprived of due process
of law becuuse they were not deprived of property due to the adoption of the ordinances. nor

due to the manner of the ordinances™ adoption.
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60. The main requirement that you must meet (o get a declaratory judgment is to show that there

6l.

62.

63.

64.

ts an “actual controversy.™ This requirement comes [rom Article lI of the United States
Constitution, which gives the federal courts jurisdiction only over “Cases™ and
“Controversies.™ As required for declaratory lawsuits, the Counterclaim-Plaintiffs, Goff
Truslee, have not denied the legal character or right to property of the Counterclaim-
Defendants.

The Complaint simply asserted that all piaintiffs have standing to bring this action because of the
County Council’s approval of Goff Trustee’s ordinances and allege that is “a matter of wide
concern and public importance.”

Ordinance 21-24 and Ordinance 21-25 pass by legislative action of the majority of members |
voting and/or present on October 26, 2021; whercas, the County Counctl on November 9,
2021, assumingly through an executive action, documented the adoption of the ordinances on
that date with a 4-2 vote in favor with one recusal. Since the ordinances were in effect after
approval at the Third Reading, this was, more likely than not, a non-legislative act affecting
the execution of ordinances rather than the substance of the ordinances.

Without a factual and/or legal basis, the Counterclaim-Defendants claim that the ordinances
did not pass on Qctober 26, 2021. In accordance with the Model Rules and County Council
Rules of Procedure, both ordinances were approved and adopted on October 26, 2021.

The 2013 Home Rule Handbook states that *“A time exiension is not an amendment or
revision of an ordinance. Instead, it is a non-legislative act affecting the exccution of a law
rather than the substance of the law. Therefore, a county council may, by resolution, extend
the time set in ordinances for the county administrator to execute agrecments. Unpublished

Op. Atty. Gen. dated March 21. 2000.” Hence. Ordinance 21-24 and Ordinance 21-25 are in
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65.

66.

67.

68.

effect and properly require legislative action to repeal or recall as opposed to judicial

intervention or further guidance from the court.

In accordance with the Model Rule 17, a third reading vote of an ordinance or resolution can
only be repealed or recall through the legislative process in 5.C. Code Ann. Sec. 4-9-120;
therefore, a vote to reconsider the passage of the ordinance at the November 9, 2021, would
have been inconsistent with County Council Rules, the Model Rules and SC taw.

The Counterclaim-Defendants siale in the Complaint an& affidavits that Ordinance 21-24 and
Ordinance 21-25 did not pass and/or was defeated at the Third Reading on October 26, 2021.
However, the October 26, 2021, meeting minutes which were approved on December 14,
2021, clearly state that both ordinances passed by 3-2 votes. One council member was
recused from voting, and another abstained from voting.

The Complaint admits and minutes state that a vote did not occur in executive session. In that
the three legally mandated public hearing requirements had already been met, public
comments were not necessary or required. Without evidence, the Counterclaim-Defendants
arc attempting to contrast an apparent cxecutive action on November 9, 2021 as improper
and to discount a proper legislative action on October 26, 2021with false and contrived
statemnents. The October 26, 2021 and November 9, 2021 meeting minutes werc approved
unanimously at the December 14, 2021 meeting without dissent. Consequently, there is no
justiciable controversy necessitating judicial intervention.

The factual reality is that County Council Rules of Procedurc which define passage the vote
of the majority present does not include a rule for members abstaining from voting.
Assuming a quorum, defaulting to Roberts Rules of Order Newly Revised (RONR) does not

resolve the arising issues. As in this case, the Model Rules are the preemptive authority in
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69.

defining passage of an ordinance as the majority present and voting; therefore, Ordinance 21-
24 and Ordinance 21-25 pass on October 26, 2021 and were apparently codified through an
administrative action on November 9, 2021. . -

RONR (9" Ed.) Sec. 44 states: Changing One’s Vote. **A member has the right to change his
vole up to the time the result is announced; after that he can make the change only by

permission of the assembly, which can be given by unanimous consent {p. 52), or by the -

* adoption of a motion to grant the permission, which is undebatable.”

70.

71,

72.

RONR (9" Ed.) Sec. 44 states: Assembly’s Prerogative in Judging Voting Procedures.

“Unless the bylaws provide otherwise, the assembly itself is the judge of all questions arising
which are incidental to the voting and counting of votes.”

- THIRD READING APPROVAL AND ADOPTION OF ORDINANCES
The:-Model Rules are the preemptive authority for resolving issues arising from an abstention
by defining passage as the “majority of members present and voting”, assuining a quorum of
members. Whereas, the Georgetown County Rules of Procedure, Section 2-425-on'voting
does not provide for the reconcifiation of an abstention with Section 2-486, votes required for
passage. Robert’s Rules of Order Newly Revised (RONR), Ninth and current Twelve
Additions, states that voting requirements based on the number of members present is
generally undesirable due to the negative aspects of abstentions.

As stated by the County Clerk in:the approved October 26, 202 Meeting Minutes: *Mr.
Waltson (“'the county attorney™) confirmed that the vote on hoth ordinances was 3-2. and
thercfore received third reading approval.”™ There were no objections at the QOctober 26, 2021

meeting and all council members approved minutes at the December 14. 2021 mecting.
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73.

74.

75.

76.

At the County Council meeting on October 26, 2021, Ordinances. 21-24 and 21-25 passed
by a “3-2” majority vote of the “members present and voting” and the “members present”
excluding the publicly expressed and/or implied bias member and the member with a conflict
of interest with the subject matter before the Georgetown County Council.

'ORGANIZED AND COMBINED OPPQSITION

The Counterclaim-Defendants, for the express purpose of injuring Goff Trustee’s property
combined to interfere with the rezoning process and instituted legal action after having failed
to stop the approval and adoption of Ordinance 21-24 and Ordinance 21-25. -
Goff Trustee has suffered actua! and special damages as a result of the overt acts committed
pursuant to the combined actions of the Counterclaim-Defendants in improperly and in
unjustifiably conspiring to interfere with the successful rezoning of the Goff Trustee parcel
as reflected in this Counterclaim Complaint. The willful conspiracy engaged in by Plaintiffs,
Keep It Green, and Colony Homeowners Association has created special damages by
negatively impacting the marketability and market value of the Goff Trustee parcel. Goff
Trustee will seek to recover from Counterclaim-Defendants any loss in market value and all
other actual; special. and consequential damages that are caused by their misconduct..
In all appearance, Goff Trustee was subjected to disparate treatment by the opposing . ..
individuals, groups and organizations when viewed in context with a comparable rezoning:
request with concurrent hearing cxcept for the third reading. Ordinances 21-26 and 21-27
was adopted on September 14, 2021 and Ordinances 21-24 and 21-25 on October 26, 2021.
a. Qrdinance No. 21-24 - An Ordinance to amend the Future Land Use Map (FLU) for a
parcel located at 3138 Ocean Highway, in Georgctown County, identified as TMS #04-

0418-011-00-00, from Low Deusity Residential to Medium Density Residential.
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b. Ordinance No. 21-25 - To rezone a 14.77-acre tract located at 3138 Ocean Hwy in

Gcorgetown, identified as TMS #04-0418-011-00-00, from % Acre Residential (R-4) to

10,000 Square Feet Residential (R-10).

. Ordinance No. 21-26 - An Ordinance to amend the Future Land Use Map (FL.U) for four

(4) parcels located on the east side of Ocean Highway, Litchfield Landing, in
Georgetown County, identified as TMS #04-0134-001-05-00, #04-0134-001-07-00, #04-
0134-001-09-00, #04-0134-001-10-00, from Commercial and Transitional to Medium

Density Residential:

. Ordinance No. 21-27 - To rezone 4 parcels located on the east side of Ocean Hwy on®

Litchficld Landing in Litchfield, idcntified as Tax Map parcels #04-0134-001-005-00,
04-0134-001-07-00, 04-0134-001-09-00 and 04-0134-001-10-00, from Gencral

Commercial (GC) to 10,000 Square Feet Residential (R-10).

/
77. On information and belief, there was no opposition from individuals, groups or organizations

78,

to the rezoning and adoption of Ordinance 21-26 and Ordinance 21-27. Also, the same two
council members who voted against the approval of Ordinances 21-24-and 21-25 voted in
favor of approval of Ordinances 21-26 and 21-27. Consequently, Goff Trustee parcel was
subjected 10 disparate treatment along with a-civil conspiracy for the medium density
residential and to 10,000 Square Feet Residential (R-10) rezoning. -

A civil conspiracy is a combination of two or more persons joining for the purpose of
injuring and causing special damage to the.plaintiff. The Counterclaim-Plaintiffs need not
aliege an unlawful act to state a cause of action; Jawful acts may become actionable as a civil

conspiracy if the objective is to ruin or damage the business of another. Therelore, the
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79.

primary inquiry in civil conspiracy is whether the principal purpose of the combination is to
injure the Counterclaim-Plaintiffs.

Conspiracy may be inferred from the very nature of the acts done, the relationship of the
parties, the’interests of the alleged conspirators, and other circumstances. Civil conspiracy
involves acts that are by their very nature covert and clandestine and usually not susceptible
of proof by direct evidence. The gravamen of 2 civil conspiracy claim is the damage resulting
to the Counterclaim-Plaintiffs from the acts taken in furtherance of the combination;
accordingly, the damages alleged must go beyond the damages alleged in other causes of

action. Special damages must be alleged in the complaint to avoid surprise to the other party.

80. Several paragraphs in the Complaint demonstrate the extent of the combined effort to * -

influence the County Council vote by orchestrating and stating a large number of opposition:

a. Paragraph 65: “Approximately 108 letters of opposition were received by the County

prior to First Reading. Numerous residents attended first reading to oppose the Goff.
amendments and a representative of KIG spoke on behalf of its members and neighboring
residents. There were no Ictters in support of the requested zoning change other than from

the applicant.”

. Paragraph 67: “A total of approximately 260 letters of opposition were received prior to

Second Reading, including a letter submitted on. August 20, 2021, by Plaintiff KIG
outlining the legal objections that form the basis of this complaint. A copy of said K1G
letter is attached hereto as Exhibit “20,” and incorporated herein by reference. There were

no letters in support other than from the applicant.”

. Paragraph 68: “Numerous residents of the South Waccamaw Neck attended Second

Reading to express their opposition, and 11 members of the community spoke on the
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record in opposition, including neighboring land owners and KIG representatives who
spoke on behaif of their members and neighboring landowners.”

d. Paragraph 76: “A total of approximately 509 letters of opposition were received prior to
Third Reading including a Jetter submitted by Plaintiff Ki(; dated October 26, 2021. on
behalf of neighboring landowners and citizens of the Waccamaw Neck outlining the legal
objections that form the basis of this complaint. A copy of said letier is attached hereto as
Exhibit “22,” and incorporated herein by reference. No letters in support were received
except from the applicant.” .

¢. Paragraph 77: “A Petition containing more than one thousand (1,000) signatures of
residents opposing the Goff amendments and density increases was subnrivled
enumerating the specific legal and factual bases for opposition. A copy of the Petition
Janguage is attached hereto as. Exhibit *23,” and incorporated herein by reference.”

t. Paragraph 78: “Numerous residents of the South Waccamaw Neck attended Third
Reading to express opposition and numerous members of the community spoke on the
record in opposition, including representatives of KIG who spoke on behalf of members
and neighboring residents. -

81. Generally, civil conspiracy involves acts that are by their very nature covert and clandestine
and usually not susceptible of proof by direct evidence. However, the Counterclaim-
Defendants and others did not conceal their combined and collectively action to injure Goff
Trustee’s property and prevent the perceived undeserved profits from rezoning from low

density to medium density.

82. The atiached cxhibits which are printouts from the Keep It Green website demonstrate the

cxtent of the effort to facilitate the conspiracy to injure the property of Goff Trustee. Also.
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83.

the organization’s president, board members and membership were actively threatening,
derisive and vocally expressing their views during county council meetings and in local
newspapers. Conseguently, the current and future marketability and market value of the Goff
Trustee parcel has been severely impacted; thereby, causing special damages.

The postings from Counterclaim-Defendant Keep It Green’s website clearly establishes the
existence of a civil conspiracy in combination or agrecment of two or more persons; the
collective action was 1o injure Goff Trustee by preventing the rezoning of the property by
committing a lawful act by unlawful means throngh combination and coordination of the
effort; and together initiate the commission of an overt act in furtherance of the agreement to
injure with the Complaint; and with resultant proximate damages to the Counterclaim-
Plaintiff. All prior and current combined and coordinated action in opposition to.the
ordinances and the Complaint by the Counterclaim-Defendants support the civil conspiracy.

COUNT [ - DECLARATORY JUDGMENT

84. Counterclaim-Plaintiffs hereby repcats and re-allcges the matters set forth in Paragraphs 1

85.

through 83 of these Counterclaims, as though such matters were fully set forth herein.

Goff Trustee submits that the facts alleged hereinafter entitle Goff Trustee to declaratory and
injunctive relief against the Counterclaim-Defendants, and to such other, further, and ..
different relief as the Court may deem appropriate and in the interests of justice.

For the purposes of determining a question of actual controversy between the parties; Gotf

Trustee secks a declaration of its rights pursuant to §15-53-30 of the South Carolina Code.

86. Under SC Code §15-53-30, a party whose rights, status or other legal relations are affected

by contract; state statute, municipal ordinancc or other instrument may have those rights.

determined by declaratory- judgment. o

36 170



COUNT II - CIVIL CONSPIRACY

87. Counterclaim-Plaintiff hereby repeats and re-alleges the matters set forth in Paragraphs |
through 86 of these Counterclaims, as though such matters were fully set forth herein.

88. As shown. by the loregoing allcgations, the Counterclaim-Defendants, over a period that
commenced about one year ago. have knowingly. deliberately, and repcatedly engaged in a
civil conspiracy with individuals, groups and organizations to injure and deny Benjamin F.
Sr.: Goff, Trustee's federal and state constitutional rights.

89. The Counterclaim-Defendants conspired with and among themsclves, and with one or more
other persons who will be joined as parties after their identities have been ascertained
through discovery, to wrongfully harm Counterclaim-Plaintiff by means of the acts alleged
hereinabove,

90. Counierclaim—Defendants, Colony Homeowners, Inc. and Kcep It Green Advocacy. Inc.
combined for thé purpose of injuring Goff Trustee’s property through their interference with
the rezoning and subsequent legal action having failed to defeat the approval and adoption of
Ordinance 21-24 and Ordinance 21-25.

91. Goff Trustee has suffered actual and special damages as a result of the overt acts committed
pursuant to the combined actions of Counterclaim-Defendants in improperly and
unjustifiably conspiring to interfere with a successful rezoning of the Goff Trustee’s 15-acre
parcel. Goff Trustee will seek to recover from Plaintiffs these and all other actual, special,
and consequential damages that are caused by their misconduct.

92. Civil conspiracy is defined as conspiring together to do an unlawful act to the detriment of

another or the doing of a lawful act in an unlawful way to the detriment of another.
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93.

94,

95.

Proof of unlawful means or independently unlawful acts in order to establish a civil
conspiracy is no longer required by South Carolina Courts. A cause of action may arise from
an act two or more people committed even where no causc of action would arise if an
individual committed the same act. Under South Carolina law, lawful acts may become
actionable as a civil conspiracy when the object is to ruin or damage the business of another.
A civil conspiracy claim must establish (1) the combination or agreement of two or more
persons, (2) to commit an unlawfu] act or a tawful act by unlawful means, (3) together with
the commission of an overt act in furtherance of the agreement, and (4) damages proximately
resulting to the plaintifi. All prior collective actions in opposition to the ordinances and the
Complaint by-the Counterclaim-Defendants support the civil conspiracy claim.
Counterclaim-Plaintiff accordingly respectfully requests that the Court enter judgment in 1ts
favor, and against Counterclaim-Defendants who conspired against Goff Trustee for all
damages proximately caused to the Goff Trustee parcel, as proved.in court, as a result of the
wrongful acts of those who joined and participated in this civil conspiracy.

COUNT 1l - CONSPIRACY AGAINST RIGHTS

96. Counterclaim-Plaintiff hereby-repeats and-re-alleges the matters set forth in Paragraphs 1

through 95 of these Counterclaims, as though such matters were fully set.forth herein.

97. Plaintifls coordinated actions with opposing individuals, groups and organizations can be

constried as an effort to injurc, oppress. threaten. or intimidate a property owner and deprive

a person of rights secure by the United States Constitution and the laws of the United States.

98. 1nder Title 18. 11.8.C.. Seetion 241 it is t unlawful for two or more persons Lo conspire to

injurc., oppress. threaten. or intimidate any person of any state. territory or district in the {ree
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exercise or.enjoyment of any right or privilege secured to him/her by the Constitution or the
laws of the United States.
COUNT 1V - DEPRIVATION OF RIGHTS UNDER COLOR OF LAW

99. Counterclaim-Plaintiff hercby repeats and re-alleges the matters sct forth in Paragraphs |
through 98 of these Counterclaims, as though such matters were fully set forth herein.

100.  Plaintitfs acting under color of law sought to willfully deprive or causc to be deprived
from the property owner those rights. privileges. or immunitics secured or protected by the
Constitution and laws of the United States. -

101, Under Title 18, U.8.C.. Scction 242, itis a crime (ot any person acting under color of
faw. statute, ordinance. regulation. or custom to willfully deprive or causc to be deprived
from any person those rights, privileges. or immunitics sccured or protected by the
Constitution and laws of the United Swutes.

102.  The GofY Trustee™s Ordinances 21-24 and 21-25. approval process was concurrent with
Ordinances 21-26 and 21-27 to rezone parcels to 10,000 Square Feet Residential (R-10),
medium density; however, the Jatter' met with no opposition from these individuals, gronps
and organizations, which confirms the disparate. treatment detailed in the Complaint.

103. The Counterclaim-Defendants past and persistent effort (o conspire against rights and
deprive Golf Trustee propcrty' ol rights under the color of law should be terminated by the
dismissal ot the Complaint. .

COUNT V - INJUNCTIVE RELIEF

104. Counterclaim-Plaintiff hercby repeats and re-alleges the matters set forth in Paragraphs 1

through 103 of these Counterclaims, as though such matters were fully set forth herein.
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105. Bccause Counterclaim-Defendants threaten to continue and to repeat their wrongful
actions unless restrained by this Court, Counterclaim-Plaintiffs face the prospect of
irreparable injury, for which there is no adequate remedy at law. and as such the
Counterclaim-Plaintiffs accordingly are entitled to injunctive relief from this Court.

106.  Goff Trustee respectfully requests that the Court immediately-and permanently enjoin
and restrain the Counterclaim-Defendants, and each of them, from individually, collectively
and by combining to continue to injure Goff Trustee.

PRAYER FOR RELIEF -
 WHEREFORE, Counterclaim Plaintiffs, Goff Trustee, respectfully requests that the

Court enter judgment: 1) Ordering that the Complaint be dismissed with prejudice; 2) In favor of

Counterclaim-Plaintiffs on all claims in the Complaint; 3) In favor of the Counterclaim-

Plaintiffs on all Counterelaims asserted herein verbatim: 4) Awarding to Counterclaim-Plaintiffs

actual, consequential, special, and punitive damages as determined by the Court and allowed by
law; 5)' Awarding to Counterclaim-Plaintiffs injunctive relicf as the Court determines is
warranted and as is allowed by law; and 6) Awarding to Counterclaim-Plaintiffs such other and
further relief as the Court-may determine is just, proper, and equitable.

. Respectfully Submitted,
Counterclaim-Plaintiffs

Date: April 14,2022 é”’ F" Goft. T %M}Se
' ' Befijamin F. Goff 2004 Revocable Trust,

dated June 18, 2004
18 Powers Farm-Road
Randolph, MA 02368
781-986-0635 (Tel)
goff-chem(@juno.com
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STATE OF SOUTH CAROQLINA ) IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN
.C/A No. 2022-CP-22-00032
Emest F. Middleton, III, and Joyce J.
Middleton, Michael J. Farrar and Diana Farrar,
Robert E. Hunt and Jeane M. Sullivan, The
Colony Homeowners. Association, Inc., and
Keep It Green, Inc.,

Plaintiffss,

Vvs. ANSWER
Georgetown County, Georgetown County
Council, Louis Morant, Lillie Jean Johnson,
Raymond Newton, Steve Goggans, Everett
Carolina, John Thomas and Bob Anderson, in
their capacities as elected members of
Georgetown County Council, Benjamin F,
Goff, Sr., Trustee of the Benjamin F. Goff 2004
Revocable Trust dated June 18, 2004

Defendants.

S e St St St St St St Nt St St St et St vt St et ot Nt St vt vt Sonmnt?
.

TO: CYNTHIA RANCK PERSON, ESQ, ATTORNEY FOR PLAIN’I‘IFFS AND
PLAINTIFFS: :

Defendant Georgetown County (hereinafter “Defendant™)! hereby answers Plaintiffs’
Complaint and allege as follows. |
FOR A FIRST DEFENSE

1. Defendant denies each and every allegation of the Complaint, except those

allegations herein specifically admitted, qualified or explained. Further, the answering Defendant

specifically denies that it violated any constitutional or statutory right belonging to Plaintiffs. |

! Defendants Georgetown County Council, Louis Morant, Lillie Jean Johnson, Raymond Newton,
Steve Goggans, Everett Carolina, John Thomas, and Bob Anderson, in their capacities as elected
members of Georgetown County Council are contemporaneously filing a Motion to Dismiss.
Should that Moticn be denied, the undersigned counsel will represent these Defendants and answer
in accordance with the South Carolina Rules of Civil Procedure.

Page 1 0of 18
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Finally, Defendant expressly denies that Plaintiffs are entitled to a jury trial on these declaratory
judgment caus;és of action. | |

2. Paragraph 1 is admitted insomuch that Ordinances 21—-24 and 21-25 (hereinafter
“ordinances™) were approved and adopted by Georgetown County Council (hereinafter “Council)
on November 9, 2021. All other allegations are denied, and Defendant demands strict proof
thereof.

3. Paragraph 2 is admitted insomuch as 6rdinance 21-24 amends the Georgetown

County Comprehensive Plan, Future Land Use Map (hereinafter FLUM), to redesignate tax map

parcel 04-0418-011-00-00 (“Goff Parcel”), consisting of 14.77 acres of vacant land located at 3138 |

Ocean Highway, Pawleys Island, Georgetown County, South Carolina, from Low Density
Residential to Medium Density Residential. All other allegations are denied, and Defendant

demands strict proof thereof.

4, Paragraph 3 is admitted insomuch as Ordinance 21-25 amends the Georgetown

County Zoning Map to change the zoning of the Goff Parcel from R-1/2 acre to R-10, doubling |

f;x'isting' residenti;.l density. All other alleéations are denie;i, and Defendant demands'strict prc‘)of
thereof.

5. Paragraph 4 is denied, and Defendant demands strict proof-thereof.

6. Paragraph 5 is admitted upon information and belief.

7. Paragraph 6 is admitted upon information and belief. Further answéring, Defendant
craves reference to the documents identified by Plaintiffs and all allegations not in conformance
with-said documents are denied in their entirety and Defendant demands strict proof thereof.

8. Paragraph 7 is admitted upon information and belief.

9. - Paragraph.8 is admitted.

10.  Paragraph 9 is admitted upon information and belief that PIaintiffss; Ernest F.

Middleton and Joyce J. Middleton (“Middletons™) are adult individuals residing at 359 Southgate
Page 2 of 18
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Court, Pawleys Island, Georgetown County, South Carolina, which directly adjoins the Goff
Parcel. All remaining allegations deemed unaddressed by the foregoing are denied in their entirety
and Defendant demands strict proof thereof. Further answering, Defendant craves reference to the
documents identified by Plaintiffs and all allegations not in conformance with said documents are
denied in their entirety and Defendant demands strict proof thereof.

11.  Paragraph 10 is admitted upon information and belief that Plaintiffss Michae! J.
Farrar and Diana Farrar (“Farrars”) are adult individuals residing at 367 Southgate Court, Pawleys
Island, Georgetown County, South Carolina, which directly adjoins the Goff Parcel. All remaining
allegations deemed unaddressed by the foregoing are denied in their entirety and Defendants
demands strict proof thereof. Further answering, Defendant craves reference to the documents
identified by Plaintiffs and all allegations not in conformance with said documents are denied in
their entirety and Defendant demands strict proof thereof.

12.  Paragraph 11 is admitted upon information and belief that Robert E. Hunt and Jeane
M. Sullivan (“Hunt/Sullivan™) are adult individuals residing at 351 Southgate Court, Pawleys
Island, Georgetown County, South Carolina, which directly adjoins the Goff Parcel. All remaining
allegations deemed unaddressed by the foregoing are denied in their entirety and Defendant
demands strict proof thereof. Further answering, Defendant craves reference to the documents
identified by Plaintiffs and all allegations not in conformance with said documents are denied in
their entirety and Defendant demands strict proof thereof.

13.  Paragraph 12 is admitted upon information and belief that Keep It Green, Inc.
(“KIG™) is a nonprofii corporation, organized and existing under the laws of the State of South
Carolina and having the address of P.O. Box 3312, Pawleys Island, Georgetown County, South
Carolina. All remaining allegations deemed unaddressed by the foregoing are denied in their
entirety and Defendant demands strict proof thereof. Further answering, Defendant craves

reference to the documents identified by Plaintiffs and all allegations not in conformance with said
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documents are denied in their entirety and Defendant demands strict proof thereof.

14.  Defendant is without sufficient information as to the allegations of Paragraph 13,
and, therefore, denies the same and demands strict proof thereof.

15.  Paragraph 14 is admitted.

16.  Defendant is without sufficient information as to the allegations ‘of Paragraph 15,
and, therefore, denies the same and demands strict proof thereof.

17.  Defendant is without sufficient information as to the allegations of Paragraph 16,
and, therefore, denies the same and demands strict proof thereof.

18.  Defendant is without sufficient information as to the allegations of Paragraph 17,
and, therefore, denies the same and demands strict proof thereof.

19.  Defendant is without sufficient information as to the allegations of Paragraph 18,
and, and therefore, denies the same and demands strict proof thereof.

20.  Paragraph 19 is admitted insomuch as the text of S.C. Code Section 15-53-80. All
other allegations are denied, and Defendant demand strict proof thereof.

21.  Paragraph 20 is admitted.

22,  Paragraph 21 is denied in its entirety and Defendant demands strict proof thereof.

23. Paragrapﬁ 22 is denied in its entirety and Defendant demands strict proof thereof.

24.  Paragraph 23 is admitted upon information and belief.

25.  Paragraph 24 is admitted. Further answering, Defendant craves reference to the
documents identified by Plaintiffs and all allegations not in conformance with said documents are
denied in their entirety and Defendant demands strict proof thereof.

26.  Paragraph 25 is admitted in so much as the Goff Parcel is a vacant, unimproved
parcel of land and is located on U.S. Highway Route 17 in South Pawleys Island, South Carolina.
All remaining allegations deemed unaddressed by the foregoing are denied in their entirety and

Defendant demands strict proof thereof.
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27.  Paragraph 26 is admitted insomuch as the property was zoned R-12 acre. All
remaining allegations deemed unaddressed by the foregoing are denied in their entirety and
Defendant demands strict proof thereof.

28.  Paragraph 27 is admitted insomuch as Low Density is defined in the
Comprehensive Plan as “no more than 2 dwelling units per acre.” All remaining allegations
deemed unaddressed by the foregoing are denied in their entirety and Defendant demands strict
proof thereof.

29.  Paragraph 28 is admitted upon information and belief.

30.  Paragraph 29 is denied, and Defendants demand strict proof thereof.

31.  Paragraph 30 is denied, and Defendants demand strict proof thereof.

32.  Paragraph 31 is:admitted. Further answering, Defendant craves reference to the
documents identified by Plaintiffs and all allegations not in conformance with said documents are
denied in their entirety and Defendant demands strict proof thereof.

33.  Paragraph 32 is admitted.

34.  Paragraph 33 is admitted insomuch as the zoning change application form states
that “the burden of proving the need for the proposed amendment rests with the applicant.” All
remaining allegations deemed unaddressed by the foregoing are denied in their entirety and
Defendant demands strict proof thereof. Further answering, Defendant craves reference to the
documents identified by Plaintiffs and all allegations not in conformance with said documents are
denied in their entirety and Defendant demands strict proof thereof.

35.  Paragraph 34 is admitted insomuch as Defendant craves reference to the documents
identified by Plaintiffs and all allegations not in conformance with said documents are denied in
their entirety and Defendant demands strict proof thereof.

36.  Paragraph 35 is admitted insomuch as Defendant craves reference to the documents

identified by Plaintiffs and all allegations not in conformance with said documents are denied in
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their entirety and Defendant demands strict proof thereof.

37. Paragraph 36 is admitted insomuch as Defendant craves reference to the documents
identified by Plaintiffs and all allegations not in conformance with said documents are denied in
their entirety and Defendant demands strict proof thereof.

38.  Paragraph 37 is denied, and Defendant demands strict proof thereof.

39.  Paragraph 38 is denied, and Defendant demands strict proof thereof.

40.  Paragraph 39 is denied, and Defendant demands strict proof thereof.

41.  Paragraph 40 is denied, and Defendant demands strict proof thereof.

42.  Paragraph 41 is denied, and Defendant demands strict proof thereof.

43. Paragraph 42 is denied, and Defendant demands strict proof thereof.

44, Paragraph 43 is denied, and Defendant demands strict proof thereof.

45.  Paragraph 44 is admitted insomuch as Defendant craves reference to the documents
identified by Plaintiffs and all allegations not in conformance with said documents are denied in
their entirety and Defendant demands strict proof thereof.

46.  Paragraph 45 is denied, and Defendant demands strict proof thereof.

" 47.  Paragraph 46 is denied, and Defendant demands strict proof thereof.

48.  Paragraph 47 is admitted insomuch as Defendant craves reference to the documents
identified by Plaintiffs and all allegations not in conformance with said documents are denied in
their entirety and Defendant demands strict proof thereof.

49.  Paragraph 48 is denied, and Defendant demands strict proof thereof,

50.  Paragraph 49 is admitted insomuch as Defendant craves reference to the documents
identified by Plaintiffs and all allegations not in conformance with said documents are denied in
their entirety and Defendant demands strict proof thereof.

51.  Paragraph 50 is admitted insomuch as Defendant craves reference to the documents

identified by Plaintiffs and all allegations not in conformance with said documents are denied in
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their entirety and Defendant demands strict proof thereof.

52.  Paragraph 51 is admitted insomuch as proposed amendments must be in accordance
with the Comprehensive Plan. All remaining allegations deemed unaddressed by the foregoi;lg
are denied in their entirety. and Defendant demands strict proof thereof.

53.  Paragraph 52 is denied, and Defendant demands strict proof thereof,

54.  Paragraph 53 is admitted.

55.  Paragraph 54 is admitted..

56.  Paragraph 55 is admitted insomuch as prior to the public hearing, the County
received letters in opposition to the proposed Goff Parcel amendments. All remaining allegations
deemed unaddressed by the foregoing are denied in their entirety and Defendant demands strict
proof thereof.

57.  Paragraph 56 is admitted insomuch as residents attended the public hearing and six
(6) individuals spoke on the record. All remaining allegations deemed unaddressed by the
foregoing are denied in their entirety and Defendant demands strict proof thereof.

58.  Paragraph 57 is admitted insomuch as Defendant craves reference to the documents
identified by Plaintiffs and all allegations not in conformance with said documents are denied in
their entirety and Defendant demands strict proof thereof.

59.  Paragraph 58 and all subparts are denied and.Defendant demands strict proof
thereof,

60.  Paragraph 59 is denied, and Defendant demands strict proof thereof.

61.  Paragraph 60 is denied, and Defendant demands strict proof thereof.

62.  Paragraph 6] is denied, and Defendant demands strict proof thereof. Further
answering, Defendant craves reference to the documents identified by Plaintiffs and all allegations
not in conformance with said documents are denied in their entirety and Defendant demands strict

proof thereof.
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63.  Paragraph 62 is denied, and Defendant demands strict proof thereof.
64.  Paragraph 63 is denied, and Defendant demands strict proof thereof.
.65.  Paragraph 64 is admitted.

66.  Defendant is without sufficient information as to the allegations of Paragraph 65,
and, therefore, denies the same and demands strict proof thereof. -

67.  Paragraph 66 is admitted.

68.  Defendants are without sufficient information as to the allegations of Paragraph 67,
and, therefore, denies the same and demands strict proof thereof, Further answering, Defendant
craves reference to the documents identified by Plaintiffs and all allegations not in conformance
with said documents are-denied in their entirety and Defendant demands strict proof thereof.

| 69.  Paragraph 68 is admitted insomuch as members of the community spoke on the
record. All remaining allegations deemed unaddressed by the foregoing are denied in their entirety
and Defendant demands strict proof thereof.

70.  Paragraph 69 is admitted. Further answering, Defendant craves reference to the
documents identified by Plaintiffs and all allegations not in conformance with said documents are
denied in their entirety and Defendant demands strict proof thereof,

71.  Paragraph 70 is denied, and Defendant demands strict proof thereof.

72.  Paragraph 71 is denied, and Defendant demands strict proof thereof.

73.  Paragraph 72 is denied, and Defendant demands strict proof thereof.

74.  Paragraph 73 is denied, and Defendant demands strict proof thereof.

75.  Paragraph 74 is denied, and Defendant demands strict proof thercof.

76.  Paragraph 75 is admitted.

77.  Paragraph 76 is admitted insomuch as letter of oppositions were sent prior to the
Third Reading. - All remaining allegations deemed unaddressed by the foregoing are denied in their

entirety and Defendant demands strict proof thereof. Further answering, Defendant craves
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reference to the documents identified by Plaintiffs and all allegations not in conformance with said
documents are denied in their entirety and Defendant demands strict proof thereof.

78.  Paragraph 77 is admitted insomuch as a petition was submitted. All remaining
allegations deemed unaddressed by the foregoing are denied in their entirety and Defendant
demands strict proof thereof. Further answering, Defendant craves reference to the documents
identified by Plaintiffs and all allegations not in conformance with said documents.are aenied in
their entirety and Defendant demands strict proof thereof.

79.  Paragraph 78 is admitted insomuch as individuals spoke on the record at the Third
Reading. All remaining allegations deemed unaddressed by the foregoing are denied in their
entirety and Defendants demand strict proof thereof.

80. - Paragraph 79 is admitted. Further answering, Defendant craves reference to the
documents identified by Plaintiffs and all allegations not in conformance with said documents are
denied in their entirety and Defendant demands strict proof thereof.

81.  Paragraph 80 is denied, and Defendant demands strict proof thereof,

82.  Paragraph 81 is denied and Defendant demands strict proof thereof.

83.  Paragraph 82 is admitted insomuch as Section 2-486 requires a majority of
members present in order to adopt an ordinance. All remaining allegations deemed unaddressed
by the foregoing are denied in their entirety and Defenidant demands strict proof thereof. Further
answering, Defendant craves reference to the documents identified by Plaintiffs and all allegations
not in conformance with said documents are denied in their entirety and Defendant demands strict
proof thereof.

84. Paragraph 83 is denied, and Defendant demands strict proof thereof.

85.  Paragraph 84 is denied, and Defendant demands strict proof thereof.

86.  Paragraph 85 is denied, and Defendant demands strict proof thereof..

87.  Paragraph 86 is denied, and Defendant demands strict proof thereof. - Further
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answering, Defendant craves reference to the documents identified by Plaintiffs and all allegations
not in conformance with said documents are denied in their entirety and Defendarnt demands strict
proof thereof. '

88.  Paragraph 87 is denied, and Defendants demand strict proof thereof.

89.  Paragraph 88 is admitted insomuch as Council went into executive session. All
remaining allegations deemed unaddressed by the foregoing are denied in their entirety and
Defendant demands strict proof thereof.

90.  Paragraph 89 is admitted insomuch as Ordinances were not listed as items on the
November 9, 2021, published agenda. All remaining allegations deemed unaddressed by the
foregoing are denied and Defendant demands: strict proof thereof, Further answering, Defendant
craves reference to the documents identified by Plaintiffs and all allegations not in conformance
with said documents are denied in their entirety and Defendant demands strict proof thereof.

91.  Paragraph 90 is denied, and Defendant demands strict proof thereof.

92.  Paragraph 91 is admitted insomuch as Section 2-519 states “A motion to reconsider
any action taken by council may be made only on the day such action was taken or at the next
regular meeting of council. Such'motion must be made by a council member voting on the
prevailing side. . . .” All'remaining allegations deemed unaddressed by the foregoing are denied
and Defendant demands strict proof thereof. Further answering, Defendant craves reference to the
documents identified by Plaintiffs and all allegations not in conformance with said documents are
denied in their entirety and Defendant demands strict proof thereof,

93.  Paragraph 92 is denied, and Defendant demands strict proof thereof.

94.  Paragraph 93 is denied, and Defendant demands strict proof thereof.

95.  Paragraph 94 is denied, and Defendant demands strict proof thereof.

96.  Paragraph 95 is admitted.

97.  Paragraph 96 is denied, and Defendant demands strict proof thereof.
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98.

99,

100.

101.

Paragraph 97 is denied, and Defendant demands strict proof thereof.
Paragraph 98 is denied, and-Defendant demands strict proof thereof.
Paragraph 99 is denied, and Defendant demands strict proof thereof.

As to Paragraph 100, Defendant craves reference to the documents identified by

Plaintiffs and all allegations not in conformance with said documents are denied in their entirety

and Defendant demands strict proof thereof.

102.

103.

104,

105.

Paragraph 101 is-denied, and Defendant demands strict proof thereof.
Paragraph 102 is denied, and Defendant demands strict proof thereof.
Paragraph 103 is denied, and Defendant demands strict proof thereof.

Paragraph 104 is denied and Defendant demands strict proof thereof. Further

answering, Defendant craves reference to the documents identified by Plaintiffs and all allegations

not in conformance with said documents are denied in their entirety and Defendant demands strict

proof thereof.
106.
107.
108.

109.

thereof.

110.

111.

Paragraph 105 is denied, and Defendant demands strict proof thereof.
Paragraph 106 is denied, and Defendant demands strict proof thereof.
Paragraph 107 is denied, and Defendant demands strict proof thereof.

Paragraph 108 and its subparts are denied, and -Defendant demands strict proof

Paragraph 109 is denied, and Defendant demands strict proof thereof.

As to Paragraph 110, Defendant admits Paragraph 110 incorporates by reference,

per Rule 10(c), all above paragraphs in Plaintiffs” Complaint; Defendant similarly incorporates by

reference all above responses and defenses.

112.

‘Paragraph 111 contains legal conclusions that do not require a response. To the

extent a response is deemed necessary, Defendant denies the same and demands strict proof
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thereof. Further answering, Defendant craves reference to the documents identified by Plaintiffs
and all allegations not in conformance with said documents are denied in their entirety and
Defendant demands strict proof thereof.

113. Paragraph 112 is admitted.

114, Paragraph 113 is denied, and Defendant demands strict proof thereof,

115. Paragraph 114 is denied, and Defendant demands strict proof thereof.

116. Paragraph 115 is denied, and Defendant demands strict proof thereof.

117. . Paragraph 116 is denied, and Defendant demands strict proof thereof.

118. As to Plaintiffs” Count I, Defendant denies the merits of the cause of action in its

entirety and demands strict proof thereof.
119.  As to Paragraph 117, Defendarit admits Paragraph 117 incorporates by reference,

per Rule 10(c), all above paragraphs in Plaintiffs” Complaint; Defendant similarly incorporates by
reference all above responses and defenses. K
120. Paragraph 118 and all subparts are denied, and Defendant demands strict proof
thereof.
121.  As to Plaintiffs’ Count II, Defendant denies the merits of the cause of action in its

entirety and demands strict proof thereof.

122.  As to Paragraph 119, Defendant admits Paragraph 119 incorporates by reference,
per Rule 10(c), all above paragraphs in Plaintiffs’ Colmplaint; Defendant similarly incorporates by
reference all above respEmses and defenses.

123.  Paragraph 120 is denied, and Defendant demands strict proof thereof.

124,  Paragraph 121 admitted. Further answering, Defendant craves reference to the

documents identified by Plaintiffs and all allegations not in conformance with said documents are

denied in their entirety and Defendant demands strict proof thereof.
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125. Paragraph 122 is denied, and Defendant demands strict proof thereof.
126.  Paragraph 123 is denied, and Defendant demands strict proof thereof.
127. Paragraph 124 is denied, and Defendant demands sfrict proof thereof.
128. Paragraph 125 is denied, and Defendant demands strict proof thereof.
129. Paragraph 126 is denied, and Defendant demands strict proof thereof.
130. Paragraph 127 is denied, and Defendant demands strict proof thereof:
131.  As to Plaintiffs’s Count III, Defendant denies the merits of*the cause of action in

its entirety and demands strict proof thereof.
132.  As to Paragraph 128, Defendant admits Paragraph 128 incorporates by reference,

per Rule 10(c), all above paragraphs in Plaintiffs’ Complaint; Defendant similarly incorpora}tcs by
reference all above responses and defenses.

133. Paragraph 129 is denied, and Defendant demands strict proof théreof.

134. Paragraph 130 is admitted. Further answering, Defendant craves reference to the
documents identified by Plaintiffs and all allegations not in conformance with said documents are
denied in their entirety and Defendant demands strict proof thereof.

135.  Paragraph 131 is denied, and Defendant.demands strict proof thereof.

136. As to Paragraph 132, Defendant craves reference to the documents identified by
Plaintiffs and all allegations not in conformance with said documents are denied in their entirety
and Defendant demands strict proof thereof.

137. Paragraph 133 is denied, and Defendant demand strict proof thereof.

138. Paragraph 134 is denied, and Defendant demands strict proof thereof. Further
answering, Defendant craves reference to the documents identified by Plaintiffs and all allegations
not in conformance with said documents are denied in their entirety and Defendant demands strict

proof thereof.
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139. Paragraph 135 is denied, and Defendant demands strict proof thereof. Further
answering, Defendant craves reference to the documents identified by Plaintiffs and all allegations
not in conformance with said documents are denied in their entirety and Defendant demands strict
proof thereof.

140, As to Plaintiffs’ Count IV, Defendants denies the merits of the cause of action in
its entirety and demands strict proof thereof.

141. As to Paragraph 136, Defendant ‘admits Paragraph 136 incorporates by reference,
per Rule 10(c), all above paragraphs in Plaintiffs’ Complaint; Defendant similarly incorporates by
reference all above responses and defenses.

142.  Paragraph 137.is denied, and Defendant demands strict proof thereof.

143. Paragraph 138 is admitted. Further answering, Defendant craves reference to the
documents identified by Plaintiffs and all allegations not in conformance with said documents are
denied in their entirety and Defendant demands strict proof thereof.

144. Paragraph 139 is denied, and Defendant demands strict proof thereof.

145. Asto Paragraph 140, Defendant craves reference to the documents identified by
Plaintiffs and all allegations not in conformance with said documents are denied in their entirety
and Defendant demands strict proof thereof.

146. Paragraph 141 is denied, and Defendant demands strict proof thereof. "

147. Paragraph 142 is denied; and Defendant demands strict proof thereof.

148.  Paragraph 143 is denied, and Defendant demands strict proof thereof.

149.  As to Plaintiffs’ Count V, Defendant denies the merits of the cause of action in its
entirety and demands strict proof thereof.

150. ° As to Paragraph 144, Defendant admits Paragraph 144 incorporates by reference,

per Rule 10(c), all above paragraphs in Plaintiffs’ Complaint; Defendant similarly incorporates by
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reference all above responses and defenses.

151.  Paragraph 145 is denied, and Defendants demand strict proof thereof,

152. Paragraph 146 contains legal conclusions that do not require a response from
Defendant. To the extent a response is deemed necessary, Defendant craves reference to the laws
of the State of South Carolina. All allegations deemed unaddressed by the foregoing are denied in
their entirety and Defendant demands strict proof thereof.

153. Paragraph 147 is denied, and Defendant demands strict proof thereof,

154. Paragraph 148 is denied, and Defendant demands strict proof thereof.

155. Paragraph 149 is denied, and Defendant demands strict proof thereof.,

156. Paragraph 150 is denied, and Defendant demands strict proof thereof.

157. Paragraph 151 is denied, and Defendant demands strict proof thereof.

158. Paragraph 152 is denied, and Defendant demands strict proof thereof.

159.  As to Plaintiffs’s Count VI, Defendant deniesthe merits of the cause of action in its

entirety and demands strict proof thereof.
160.  As to Paragraph 153, Defendant admits Paragraph 153 incorporates by reference,

per Rule 10(c), all above paragraphs in Plaintiffs> Complaint; Defendant similarly incorporates by
reference all above responses and defenses.

161. Paragraph 154 is denied, and Defendant demands strict proof thereof.

162. Paragraph 155 is denied, and Defendant demands strict proof thereof.

163.  Paragraph 156 and all subparts a-d are denied, and Defendant demands strict proof
thereof.

164. Plaintiffs’ Prayer for Relief is denied in its entirety, and Defendant demands strict
proof thereof.

FOR A SECOND DEFENSE
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165. All admissions, denials, and allegations set forth above are incorporated herein as
if repeated verbatim.

166.  Plaintiffs’ Complaint fails to state a claim for which relief shall be granted pursuant
to Rule 8 and Rule 12(b)}(6) of the South Carolina Rules of Civil Procedure and, therefore, must
be dismissed as a matter of law.

FOR A THIRD DEFENSE

167. All admissions, denials, and allegations set forth above are incorporated herein as
if repeated verbatim.

168. Defendant denies that any constitutional right of Plaintiffs has been violated and
deny that it is, in any way, responsible for any willful, arbitrary, capricious, or malicious acts
toward Plaintiffs such that Plaintiffs’ Complaint must be dismissed as a matter of law.

FOR A FOURTH DEFENSE

169.  All admissions, denials, and allegations set forth above are incorporated herein as
if repeated verbatim.

170. That Defendant expressly denies that any acts or failures to act, as described in the
Complaint, were committed or omitted maliciously, in bad faith, or in a grossly negligent manner,
and, therefore, Defendant is immune from suit.

FOR A FIFTH DEFENSE

171.  All admissions, denials, and allegations set forth above are incorporated herein as
. | if repeated verbatim.

172. That at all times relevant hereto, the Defendant was engaged in the performance of
its official duties, and at no time violated any clearly established constitutional rights which were
known or should have been known te it; and therefore, it is entitled to immunity as a matter of law.

FOR A SIXTH DEFENSE

173.  All admissions, denials, and allegations set forth above are incorporated herein as
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if repeated verbatim.
174. Defendant pleads qualified immunity from suit under the holding of Harlow v.
Fitzgerald, 457 U.S. 800 (1982), as a complete bar to any liability.

FOR A SEVENTH DEFENSE

175. All admissions, denials, and allegations set forth above are incorporated herein as
if repeated verbatim.

176. . Georgetown County is a political subdivision of the State of South Carolina, and as
such is immune from liability for any and all losses allegedly resulting from action taken pufsuant
to comprehensive planning and zoning processes and other governmental functions in accordance
and as set forth in the South Carolina Tort Claims Act, §15-78-10 ef seq of the Code of Laws of
the State of South Carolina, 1976 as amended and all of the exceptions.

177. Defendant specifically pleads, but not limited to, provisions of South Carolina Code
§15-78-60(1)(2)(3)(4X(5)(12)(13)(20)(23) as a complete bar to the recovery by the Plaintiffs
herein.

178. Therefore, Defendant pleads South Carolina Code of Laws, §15-78-10, et seq., as
a completé bar to Plaintiffs’ claims.

FOR AN EIGHTH DEFENSE

179.  All admissions, denials, and allegations set forth above are incorporated herein as
if repeated verbatim.

180. Defendant enjoys legislative 1mmun1ty for its acts in passing the ordinances at issue
in this lawsuit and, therefore, are immune from suit.

FOR A NINTH DEFENSE

181. All admissions, denials, and allegations set forth above are incorporated herein as
if repeated verbatim.

182. Plaintiffs have not negated every conceivable rational basis for Defendant’s
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treatment of the subject property nor shown how Defendant lacked a rational basis for its decision
regarding the passing of the Ordinances and, as such, Plaintiffs* Complaint must be dismissed as
a matter of law.

FOR A TENTH DEFENSE

183.  All admissions, denials, and allegations set forth above are incorporated herein as
if repeated verbatim.

184. Defendant’s investigation into the facts of this case has not been completed and,
therefore, Defendant reserves any additional and further defenses as may be revealed by additional
information during the course of any discovery and/or investigation, and as is consistent with the
South Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered the Complaint of Plaintiffs, Defendants prays that the
Complaint be dismissed with prejudice, for the costs of this action, and for such other and further

relief as the Court deems just and proper.
Respectfully submitted,

SMITH | ROBINSON
Smith Robinson Holler DuBose and Morgan, LL.C

By: s/H. Thomas Morgan, Jr.
H. Thomas Morgan, Jr., SC Bar No. 73585

Rachel Lee, SC Bar No. 104184

ATTORNEYS FOR DEFENDANT GEORGETOWN
COUNTY

935 Broad Street

Post Office Drawer 39

Camden, South Carolina 29021

(803) 432-1992

tommy@smithrobinsonlaw.com

Rachel.lee@smithrobinsonlaw.com
April 11,2022
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STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS

)
) 15TH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN )
)
)
)

CASE NO.: 2022 -CP-2200-032
Emest F. Middleton, III, and Joyce I.
Middleton, Michael J. Famar and Diana

Farrar, Robert E. Hunt and Jeane M., Sullivan,
The Colony Homeowners Association, Inc,,

MOTION AND ORDER INFORMATION

and Keep It Green, Inc.,
Plaintiff, ) FORM AND COVERSHBEET
VS, )
). .
Georgetown County, Georgetown County ) .
Council, Louis Morant, Lillie Jean Johnson, )
Raymond Newton, Steve Goggans, Everett S -
Carolina, John Thomas and Bob Anderson, in RS
their capacities as elected members of U -
Georgetown County Council, =y ™ 1z
Benjamin F. Goff, Sr., Trustee of the Q< o7
Benjamin F. Goff 2004 Revocable Trust, o= 27
_dated June 18, 2004, == = =
= .
Defendant. ) i a
Plaintiff’s Attomney: Defendant’s Attorney:.
Cynthia Ranck Person, Bar No. 105126 Benjamin F. Goff, Trustee, Pro Se, Bar No.
Address: Address:
P.O. Box1922, Pawleys Island, SC 29585 18 Powers Farm Road, Randolph, MA 02368
Phone: 570-971-8636Fax: Phone: 781-986-0635 Fax781-986-0635
E-maii: kig.advocacy@gmail.comOther: E-mail: goff-chem@junc.comOther:
[ IMOTION HEARING REQUESTED (attach writien motion 2ud complete SECTIONS I and III)

IFORM MOTION, NO HEARING REQUESTED (complete SECTIONS H and ITY)
E]PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
Nature of Motion:
Estimated Time Needed: Court Reporter Needed: [ TVES/]_|NO
SECTION II: Motion/Order Type
EXIWritten motion attached
[ |Fonm Motion/Order

[ hereby move for relief or action by the court as set fosth in the attached proposed order.

January 25, 2022

Slgn re of Attormney Plaintiff /D) Defendant Date submitted

SECTION III: Motion Fee
(] PAID — AMOUNT: §

[ ] EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
[ ] Indigent Status [ ] State Agency v. Indigent Party
[[] Sexually Violent Predator Act [ ] Post-Conviction Relief
[l Motion for Stay in Bankruptcy

] Motion for Publication || Motion for Execution (Rule 69, SCRCP)
1 Proposed order submritted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) FIFTEENTH JUDICIAL CIRCUIT

)
Emest F. Middleton, III, and Joyce J. Middleton, ) _
Michagl J. Farrar and Diana Farrar, Robert E. Hunt ) CASE NO.: 2022CP2200032
and Jeane M. Sullivan, The Colony Homeowners )
Association, Inc., and Keep It Green, Inc., )

) )
Plaintiffs ) MOTION TO DISMISS
) BENJAMIN F. GOFF, SR., TRUSTEg

Georgetown County, Georgétown County Council, ) AS A DEFENDANT 2. 0 RO-
Louis Morant, Lillie Jeat Johnson, Raymond ) on &= L
Newton, Steve Goggans, Everett Carolina, John ) X N Eme
Thomas and Bob Anderson, in their capacitiesas ) Qe =0
elected members of Georgetown County Council, ) of I LT
Benjamin F. Goff, Sr., Trustee of the ) =T e =
Benjamin F. Goff 2004 Revocable Trust, ) L P
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MOTION TO DISMISS BENJAMIN ¥. GOFF, SR., TRUSTEE AS A DEFENDANT
Now conies the Deféndant, Benjamin F. Goff, Sr., Trustee of the Benjamin F. Goff 2004
Revocable Trust, dated June 18, 2004, to request this honorable court to.dismiss him as a
defendant in this lawsuit. Pursnant to S.C. Rules of Civil Procedure 12(b)(6), the lawsuit fails to
state any facts that constitute a cause of action against Benjamin F. Goff, Trustee. As of the date
of filing, the Defendant has not been officially sefved with the Complaint pursuant S.C. Rules of
Civil Procedure 4(a) and 12(b)(5). The Complaint fails to meet the requirements of the South
Carolina Declaratory Judgment Act (SCDJA). In that the SCDJA is temedial and procedural in
nature, to create substantive rights or duties, a claim under the act must show a justiciable
controversy. Plaintiffs’ lawsuit lacks standing and a justiciable controversy that is a real and
substantial controversy and appropiiate for judicial intervention. As stated in S.C. Code Ann.
- Section 15-53-70, a declaratory judgment or decree that would not terminate the uncertainty or

caontroversy that gave rise to the proceeding may be refused. This is a retaliatory lawsuit against
1
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the Georgetown County Council, Planning Commission, Planning Department and Benjamin F.
Goff, Trustee. The complaint is really about the Plaintiffs’ desire to curtail the population growth
and restrict the potential development they perceived will oceur if the updated Land Use Element
of the Georgetown County Comprehensive Plan is adopted. In exercising his constitutional rights
to apply to rezone private property, the Defendant, Benjamin F. Goff, Trustee’s application and
subsequent approval and adoption of the ordinances have been targeted by opposing individuals,
groups and organizations. The plaintiffs are fulfilling their ongoing legal threats for court action
if the Georgetown County Council adopted Ordinance Nos. 21-24 and 21-25. In support of this
motion, the defendant states the following:

1. Atthe Qctober 26, 2021County Council meeting, Ordinance 21-24 and Ordinance 21-25 was
approved and adopted by “majority of members present and voting™ in accordance with the
Model Rules of Parliamentary Procedure for South Carolina Counties, third edition and
“majority of members present” in accordance with the Georgetown County Rules of
Procedure;

2. The South Carolina Association of Counties Model Rules of Parliamentary Procedure for
South Carolina Counties states in part as follows:

a. Model Rule 2, Applicability Deviation from Rules, states “These Rules shall apply to
all meetings of county council, including committee meetings;

b. Model Rule 3, Model Rules of Parliamentary Procedure for South Carolina Counties
and Rabert’s Rules of Order Newly Revised (“RONR"™) (current edition) to Govern
Other Cases, states “County council will refer to the Model Rules, and the Comment
sections contained therein, as the primary resource in determining the intent and

meaning of these Rules;
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c. Model Rule 8, Voting, Number of Votes Required for Passage, states “RONR, and/or
state lJaw may require differing number of members to vote in support of an action.
The term “majority™ or “simple majority” means more than half of those members
present and voting . .. Any ordinance, resolution, or motion, vnless otherwise
required by these Rules, or by state or federal statute, passes if it receives a simple-
majority of the votes cast . . . The term “majority” or “simple majority” means more
than half of those members present and voting.™;

d. Model Rule 17, Motion to Reconsider, states . . . “Neither of these motions can be
used to reconsider or emend an ordinance or resolution that has become effective.
However, the third reading to an ordinance may be reconsidered only at the same
meeting in Which the third reading was adopted.”;

3. “Repealing or amending an existing county ordinance is.considered a “legislative action” and
thus must be dooe in accordance with the procedures outlined in § 4-9-120. If the procedures
are not followed, the existing ordinance will remain in effect.” Op. Atty. Gen., dated
September 30, 2002;

4. County Rules of Pracedure Sec.2-489: Ordinances shall take effect on the day the ordinance
is given third reading unless another date is specified in the ordinance.

5. The South Carolina Ethics Commission has taken the position that the conflicted member
should not only abstain from debating and voting on the matter, but also should not attend
that portion of the meeting in which the conflict will arise.

6. The 2013 Home Rule Handbook states that “A time extension is not an amendment or
revision of an ordinance. Instead, it is 2 non-legislative act affecting the execution of a law

rather than the substance of the law™;
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7. The 2020-and 2021 Supplement to the 2013 Home Rule Handbook for County Government
P. 88 Section 4-9-120 states that the “Procedure for Adoption of Ordinances Case Notes:
states “The vote of a member who has been disqualified because of interest or bias in the
subject matter being voted upon may not be counted in the majority necessary for valid
action™;

8. AtNovember 9, 2021 meeting, the County Council performed a non-legislative executive
action on the approval and adoption of Ordinance 21-24 and Ordirance 21-25;

9. The Plaintiffs lack standing to bring this complaint against Benjamin F. Goff, Sr., Trustes;

10. The complaint lacks a justiciable controversy and is.admittedly premature in the Complaint.

11. Absent County Council rules for an abstention, the Model Rules of Parliamentary Pracedure
for South Carolina Counties, third edition is the pre-emptive authority;

12. The Municipal Association of South Carolina proposed specific langnage for County
Councils to mitigate and/eliminate issues arising from members abstaining from voting;

13. Standing must be determined at the time at which the plaintiffs’ complaint is filed in order to
place an actual case or controversy within the purview of the court;

14. The plamhif must be able to show that they have been harmed at the time that the complaint
is filed,

15. Plaintiffs must have standing on the date that his or her action was filed;

16. Subsequent amendments of 2 complaint which seek to confer standing based on events occurring
after the initial complaint was filed cannot cure this jurisdictional defect;

17. The plaintiffs admit that the complaint is premature (“Statement 105. As of the filing of this
complaint, there has been no notice to the public that the ordinances were approved on November
9,2021");
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18. To establish standing against Benjainin F. Goff, Trustee, the plaimiff should have provided

proof that they have (1) Suffered an “injury in fact” resulting from an invasion of a legally

protected interest which is (a) concrete and particularized and (b):actual or imminent, not

conjectural or hypothetical; (2) Should have shown a causal consection between the injury

and the conduct complained of and that the injury, if any, is connected to the challenged

action of the defendant and not the result of an independent action of the County Council;

and (3) Should have proved that is likely as opposed to merely speculative that a declaratory

judgment will terminate the controversy;

19. Plaintiffs” complaint and prior coordinated actions can be construed as an effort to injure,

oppress, threaten, or intimidate a property owner and deprive a person of rights secure by the

United States Constitution and the laws of the United States;

20. Benjamin F. Goff, Trustee is not an elected official or public employee of Georgetown

County; therefore, h¢ is not responsible for the decision made by the County Counicil.

Wherefore, Benjamin F. Goff, Trustee, requests this honorable court to dismiss Benjamin

F. Goff, Trustes as a defendant in this legal action: 1) There are no stated facts that constitute a

cause of action against Benjamin F. Goff, Trustee; 2) A declagatory judgement will not terminate

the controversy, if any, stated in the complaint; 3) The Plaintiffs lack standing; and 4) There is

o justiciable controversy. A Memorandum of Law in Support of the Motion is attached.

Date: J—c???dé’ﬁ)/zgzdza?

Respectfully Submitted,
The Defendant

ngafia F. Goff,
18 Powers Farm Réad
Randolph, MA 02368
781-986-0635 (Tel)

goff~chem@juno.com

ee, Pro Se
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STATE OF SOUTH CAROCLINA
COUNTY OF GEORGETOWN

) IN THE COURT OF COMMON PLEAS
)FIFTEENTH JUDICIAL CIRCUIT

)

Emest F. Middleton, III, and Joyce J. Middleton, )

Michael J. Farrar and Diana Farrar, Robert E. Hunt ) CASE NO.: 2022CP2200032

and Jeane M. Sullivan, The Colony Homeowners )

Association, Inc., and Keep It Green, Inc., }

)
Plaintifls ) MEMORANDUM OF LAW
) IN SUPPORT OF MOTION TO DISMISS
) BENJAMIN F. GOFF, SR., TRUSTEE
) AS A DEFENDANT

Georgetown County, Georgetown County Council, ) ~ =
Louis Morant, Lillie Jean Johnson, Raymond ) Lo
Newton, Steve Goggans, Everett Carolina, John ) L B
Thomas and Bob Anderson, in their capacitiesas ) - 3
electéd members of Georgetown County Council, ) P
Benjamin F. Goff, Sr., Trustee of the ) 9. 0=
Benjamin F. Goff 2004 Revocable Trust, ) 2o
dated June 18, 2004, ) -0 a

)

Defendants )

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS
BENJAMIN F. GOFF, SR., TRUSTEE AS A DEFENDANT

Defendant, Benjainin F. Goff, Sr., Trustee, (“Goff”) submits this memorandum of Jaw in
support of its Motion to Dismiss Benjamin F. Goff, Sr., Trustee (“Goff™) as a Defendant in the
Plaintiffs* Complaint pursnant to 8.C. R. Civ. P. 12(b}(6). Plaintiffs fail to state a cause of action
in whole and/or in part as a matter of law against Benjamin F. Goff, Sr., Trustee, Additionally,
the motion is based on the grounds that the Plaintiffs lack standing to assert the claims raised in
the Complaint and the Complaint lacks a justiciable controversy for judicial intervention.

BACKGROUND

On October 26, 2021 a Third Reading was conducted for Ordinance Nos. 21-24 and 21-

25. The passage of the ordinances required the reliance on “The South Carolina Association of

Counties Model Rules of Parltamentary Procedure for South Carolina Counties, third edition

wrd

g

ool
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(Model Rules). This stemmed from a council member’s decision at the Third Reading to abstain
from voting on the referenced ordinances on which he previously provided a “yes” vote for
passage at the Second Reading on August 24, 2021.

On legal advice from the County Attorney the ordinances were passed based on “majority
of members present and voting”, as defined in the Model Rules. Also, other factors may have
allowed the passage under “majority of members present” based on the Georgetown County
Coungil Rules of Procedure, According to the Model Rules, 2013 Home Rule Handbook, 2020
and 2021Supplement and County Council Rules of Procedure, the referenced ordinances passed
by “majority of members present and voting™ and the “valid” majority of members present.
Under state law and rules, ordinances adopted by majority vote at the third reading are in effect.

STANDARD FOR REVIEW

A motion to dismiss should be granted under Rule 12(b)(6) when the complaint fails to
state facts sufficient to constitifte a canse of action. In deciding a motion to dismiss, all pleadings
are to be construed in a light most favorable to the plaintiff: however, in this instant complaint,
the alleged facts by the plaintiffs are speculative conclusions and contrived evidentiary facts. The
court need not adopt a party®s legal conclusions based on those alleged facts. See DeBerry v.
McCair, 275 S.C. 569, 274 S.E.2d 293, 296 (1981); HHHunt Corp. v. Town of Lexington, 389
8.C. 623, 635, 699 S.E2d 699, 705 (Ct. App. 2010); Charleston Cnty. Sch. Dist. v. Laidlaw
Transit, Iric., 348 S.C. 420, 425, 559 S.E. 2d 362, 364-65 (Ct. App. 2001). An allegation of a
mere legal conclusion is insufficient to state a cause 6f action. See Jones v. Gilstrap, 288 S.C.

525, 343 8.E.2d 646 (1986); Smith v. Ashmore, 184 S.C. 316, 192 8.E. 565 (1937).

The South Carolina Declaratory Judgment Act (SCDJA) “is remedial and procedural in

nature and does not create substantive rights or duties.” See Felts.v. Richland County, 299 S.C.
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214, 383 S.E.2d:261, 262-63 (Ct. App. 1989). For a party to state a claim under the act, a

justiciable controversy must be demonstrated. See Graham v. See State Farm Mutual Automobile

Ins. Co., 319 S.C. 69, 459 S.E.2d 844, 845-46 (1995); See Orr v. Clybuim, 277 8.C. 536, 290

S.E.2d 804, 807 (1982). A justiciable controversy is “a real and substantial controversy which is
ripe and appropriate for judicial determination, as distinguished fronra contingent, hypothetical

or abstract dispute.™ See Pes Dee Elec. Coop v. Carolina Power & Light Co., 279 §.C. 764,301

8.E.2d 761, 761 (1983). The concept of justiciability enicorupasses the doctrines of ripeness,
mootness, and standing. See Holden v. Cribb, 349 8.C. 132, 137,561 S.E.2d 634, 637 (Ct. App.
2002). To determine if Plaintiff has a justiciable controversy, standing must be assessed at the
time the action is commenced, not at some Jater point. See 8.C. Dep’t of Soc. Servs. v,
Boulware, 422 8.C. 1, 7, 809 8.E.2d 223,226 (2018). “To have standing, one must have a
personal stake in the subject matter of the lawsuiit; i.e., oné must be the ‘real party in interest.””
See Townsend v. Townsend, 323 S.C. 309, 474 S.E.2d 424, 427 (1996) (citation omitted).

“Standing to sue is a fundamental requirement in instituting any action.” See Joytime
Distribs, & Amusement Co. v. State, 338 5.C. 634, 639, 528 S.E.2d 647, 649 (1999). “[S]tanding
cannot be granted to every individual who is disgruntled by a governmental decision or policy;
otherwise, the government would he forced to defend a constant barrage of lawsuits questioning
its every move.” See Newman v. Richland Cnty. Historic Pres. Com'n, 325 S.C. 79, 79, 480
S.E2d 72, 75 (1997).

In Sea Pines Ass™n for Prot. of Wildlife, Inc. v. 8.C. Dep't of Nat. Res., 345 S.C. 594, 550

S.E.2d 287 (2001), the state supreme court adopted the “stringent standing test” applied by the
United States Supreme Court in Lujan v. Defenders of Wildlife, 504 U.8. 555 (1992) for

determining constitutional standing. Under that test, an organization seeking redress for an injury

3]
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to the organization itself (so-called “individual standing”) must carry the burden of
demonstrating each of the following three clements: (1) The plaintiff must have suffered an
“injury in fact™-an invasion of a legally protected interest which is (a) “concrete and
particularized” and (b) “actusl or imminent,” not “conjectural or hypothetical.” (2) There must
be a causal connection between the injury and conduct complained of—the injury hasto be
“fairly ... fraceable to the-challenged action of the defendant, and not ... the result [of] the
independent action of some third party not before the court.” (3) It must be “likely,” as opposed
to merely “speculative,” that the injury will be “redressed by a favorable decision.™

Id. at 601, 550 $.E.2d at 291 (quoting Lujan). “In order for the injury to be ‘particularized,” it
must affect the plaintiff in'a personial and individial way.” Id. at 602, 550 S.E.2d at 292 (quoting
Lujan). Merely alleging an injury that all members of the public suffer from fails to establish the first

prong requiring an individualizéd injury. See Carnival Cotp. v. Historic Ansonborough

Neighborhood Association, 407 8.C. 67, 77, 753 S.E_2d 846, 851 (2014).

When an orgariization sues in its representative capacity on behalf of its constituent members
{“associational standing™), it must be shown that its members have standing to sue in their own right.
See Georgetown Cty. See League of Women Voters v. Smith Land Co., 393 S.C. 350, 359, 713
S.E.2d 287, 292 (2011). Specifically, the state has adopted the United States Supreme Court’s test in

Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333 (1977) to determine when an orgenization
can sue in a representative capacity on behalf of its members. Under the Hunt test:
[A]n association has standing to bring suit on behalf of its members when: (a) its members
would otherwise have standing to sue in their'own right; (b) the interests it seeks to protect
are germane to the organization’s purpose; and (¢) neither the claim assexted, nor the relief
requested, requires the participation of individual members i the Tawsuit,

Seec Hunt, 432 U.S. at 343; see also Beaufort Realty Co.v. Beaufort Cty., 346 S.C. 298, 551 SE.2d

588, 589 (Ct. App. 2001); See Georgefown Cty., 713 S.E.2d at 292 (citing Hunt).
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To satisfy the third prong of this test, “the organization must show that the right it seeks to
vindicate is common to the membership and the interest of the harmed members in the proceedings
derives from their membership.” See Georgetown Cty., 713 S.E.2d at 293.

Plaintiffs fail to-allege a particularized injury to themselves but merely assert generalized
grievances, aéainst the Georgetown County Planning Department, Planning Commission, County
Council, or Goff supposedly suffered by the public as a whole, which are insufficient to establish

standing. See Carnival, 407 S.C. at 76, 753 S.E.2d at 851 (“Plaintiffs fail to allege a particularized

injury either to themselves or thejr members. Rather, they assert only generalized grievances suffered
by the public as a whole which are insufficient to establish standing.”).

In genesal, 2 private individual may not invoke the judicial power to determine the validity of
an executive or legislative act unless the private individual can show that, as a result of that.action, a
direct injury has been sustained, or there is an immediate danger that a direct injury will be sustained.

See Bodman v. State, 403 8.C. 60, 67, 742 S.E.2d 363, 366 (2013).

Under the public importance exception, standing may be conferred upon a party “when
an issue is of such public importance as to require its resolution for future guidance.” See Baird
v. Charleston Cty., 333 §.C. 519, 531, 511 S.E:2d 69, 75 (1999). Therefore, it is insufficient fora
plaintiff to simply state that the case involves a matier of public importance. The criteria for the

application of the public importance analysis Is the need for “future guidance” from the court.

See ATC S, Inc. v. Charleston Cty., 380 S.C. 191, 199, 669 S.E.2d 337, 341 (2008); Bodman, 403
S.C. at 68, 742 S.E.2d at 366.

The courts will not address the merits of any case unless it presents a justiciable
controversy. See Byrd v. Irmo High Sch., 321 S.C. 426, 430-31, 468 S.E2d 861, 864 (1996). In
Byrd, the Court stated, "Before any action can be maintained, there must exist a justiciable
controversy,” and, "This Court will not . . . make an adjudication where there remains no actual
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controversy.” See Id.; see also Peoples Fed. Sav. & Loan Ass'nv. Res. Planning Corp., 358 S.C.
460, 477, 596 S.E.2d 51, 60 (2004)("A threshold inquiry for any court is & determination of

justiciability, i.e., whether the litigation presents an.active case or eontroversy."). "Justiciability

encompasses - . . ripeness . . . and standing." See James v. Anne's Inc., 390 S.C. 188, 193, 701

S.E.2d 730, 732 (2010). Standing is "a personel stake in the subject matter of the lawsuit." See

Sea Pines Ass'n for Prot. of Wildlife, Inc. ¥. S.C. Dep't of Nat. Res., 345 8.C. 594, 600, 550

$.E2d 287, 291 (2001). A plaintiff has standing to challenge legislation when e sustained, or is
in immediate danger of sustaining, actual prejudice or injury from the legislative action. See 345
S.C. at:600-01, 550 S:E.2d at 291. To meet the "stringent" test for standing, "the plaintiff must
have suffered an 'injury in fact'—an invasion of a legally protected interest which is (&) concrete
" and particularized and (b) actual or imminent, not ‘conjectural' or hypothetical” See 345 S.C. at

601, 550 S.E.2d at 291 (quoting Luian v. Defs. of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct.

2130, 2136, 119 L. Ed. 2d 351, 364 (1992)). The courts have explained ripeness by defining
what is niot ripe, stating "an issue that is contingent, hypothetical, or abstract is not ripe for

judicial review." See Colleton Cty, Taxpayers Ass'n v. Sch. Dist. of Colleton Cty., 371 S.C. 224,

242, 638 S.E.2d 685, 694 (2006).
STATEMENT OF FACTS
The South Carolina Assosiatior of Counties Model Rules of Parliamentary Procedure for
South Carolina Coumties states as follows:

Model Rule 2, Applicability Deviation from Rules, states “These Rules shall apply to all
meectings of county council, mcludmg committee meetings. As used in these Rules; the
term “Meeting” means the convening of a quorum of the membcrshlp of county council
to discuss or act upon a ratter over which county council has supervision, control,
Jurisdiction or advisory power; the term “Quorum™ means a simple majority of the
membership of county council, or committee of county council. These Rules were
adopted as guidelines to assist county conneil, in conducting orderly and productive
meetings. Any deviation from or watver of these Rules shall not affect or void any action
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taken by county council. Furthermore, such deviation or waiver does not convey any
right or cause of action to third parties not otherwise imposed by law.”

Model Rule 3, Model Rules of Parliamentary Procedure for South Carolina Counties and
Robext’s Rules of Order Newly Revised (current edition) to Govern Other Cases, states
“County council will refer to the Model Rules, and the Comment sections contained
therein, .as the primary resource in determining the intent and meaning of these Rules. In
all cases not covered by these Rules, county couricil shall be governed by such rules as
are set out in the most recent edition of Robert’s Rules of Order Newly Revised (RONR).
Provided, however, that state and federal law shall take precedence over these Rules in all
cases. Whenever possible, these Rules should be interpreted to conform to state and
federal law; if an irreconcilable difference occurs, only the portion of the Rule or Rriles
directly in conflict with state or federal law is to be overruled, the remaining portions
Slﬂ'ViViﬂg.”

Model Rule 8, Voting, Number of Votes Réquired for Passage, states “RONR, and/or
state law may require differing number of members to vote in support of an action. The
term “majority” or “simple majority” means more than half of those members present and
voting, When a two-thirds majority is required, the term “two-thirds majority™ or “super-
majority” means at Jeast two-thirds of those present and voting. The term “positive
majority” means a majority of the members of council must vote in support of the action,
regardless of the number of members present or not. ... Any ordinance, resolution, or
motion, ieless 6therwise required by these Rules; or by state or federal statute, passes if it
receives a simple-majority of the votes cast. RONR, and/or state law may require
differing number of members to vote in support of an action. The term “majority” or
“simple majority” means more than half of those members present and voting.”

Model Rule 17, Motion to Reconsider, states “The problem with the Motion to Reconsider
and the Motion to Amend Something Previously Adopted is that ordinances and.
resolutions passed by county council become effective without referral to another chamber
or to an.executive branch for signature. Neither of these motions can be used to reconsider
orainend an-ordinance or resolution that has become effective. However, the third reading
to an ordinance may be réconsidered only at the same meeting in which the third reading
'was adopted.” '
S.C. Code Ann. Section 4-9-120: “Procedures for adoption of ordinances; proceedings
and all ordinances shall be recorded. The council shall take legislative action by ordinance which
may be introduced by any member. With the exception of emergency ordinances, all ordinances
shall be read at three public meetings of council on three separate days with an interval of not
less than seven days between the second and third readings. All proceedings of council shall be

recorded and all ordinances adopted by council shall be compiled, indexed, codified, published

7 205



by title and made available to public inspection at the-office of the clerk of council. The clerk of
council shall maintain a permanent record of all ordinances adopted and shall furnish a copy of
such recand to the clerk of court for filing in that office.”

S.C. Code Ann. Section 4-9-120 does not require-county council to make specific findings
that amendment of ordinance is in the public interest. See Smith v. Georgetown County Council
292 §.C. 235, 355 S.E.2d 864 (Ct. App. 1987).

“Thie procedure for adaption of ordinances under Section 4-9-120 was not violated as the
planning commission properly recommended the comprehensive plan to county council prior to
the ordinance being given first reading. Appellant was not deprived of due process of law
because he was not deprived of his property due to the adoption of the plan nor due to the
manner of the plan’s adoption.” See McClanahan v. Richland County, 350 8.C. 433, 5 67S.E2d
240 (Ct.App. 2002).

Under the Home Rule Act, a county council must comply with the requirements of [§ 4-
9-120, 1976 Code] in passing temporary as well as permanent ordinances. 1975-76 Op. Atty.
Gen., No. 4410.

The 2013 Home Rule Handbook cited the following opinions:

“A zonhing ordinance provision stating that all futute amendments or modifications in the

flood maps aré incorporated by reference would constitute an unlawful delegation-of

legislative power. While a legislative body may incorporate other legislation or rules,
regulations, policies, or maps as these may presently exist, any incorporation of future
changes to such enactment or documents unlawfully delegates the power to alter the
ordinance to another body, person, or entity.” Op. Atty. Gen., dated April 14, 2005.

“A time extension is not an amendment or revision of an ordinance, Instead, it is.a non-
legislative act affecting the execution.of a Jaw rather than the substance of the law.

Therefore, a county council may, by resolution, extend the time set in ordinances for the

county administrator to execute agreements.” Unpublished Op. Atty. Gen., dated March
21, 2000.
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“Repealing or*amending:an.exisﬁng county ordinance is considered a “legislative action™
aitd thus must be done in accordance with the procedures outlined in § 4-9-120, If the

procedures are not followed, the existing ordinance will remain in effect.” Op. Atty.
Gen., dated September 30, 2002.

The 2020 and 2021 Supplement to the 2013 Home Rule Handbook for County Government P. 83
Section 4-9-120:

Procedure for Adoption of Ordinances Case Notes: states “The vote of a member who
has been disqualified because of interest or bias:in the subject matter being voted upon
may not be counted in the majority necessary for valid action. A court may invalidate an
ordinance if the reqiiisite number of votes to pass the ordinance would not exist but for
the improper vote.” See Anderson Couaty. v. Preston, 420 8.C. 546, 556, 804 S.E.2d 282,
287 (Ct. App. 2017), cert. granted (Mar. 29, 2018), vacated, 427 $.C. 529, 831 S.E2d
911 (2019).

The 2020 and 2021 Supplement to the 2013 Home Rule Handbook for County Govemnmaent P.

104 Section 4-9-180:
Conflicts Of Interest Case Notes: “The vote of a member who has been disqualified
because of interest or bias in the subject matter being voted upon may not be counted in
the majority necessary for valid action. A court may invalidate an.ordinance if the
requisite number of votes to pass the ordinance would not exist but for the improper vote.
Anderson County v, Preston, 420 S.C. 546, 556, 804 S.E.2d 282, 287 (Ct. App. 2017),
cert. granted (Mar. 29, 2018), vacated, 427 S.C. 529, 831 S.E.2d 911,(2019). /EDITOR'S
NOTE: This opinion did not specifically address § 4-9-180; but the same result could
easily be reached. Additionally, this opinion was vacated by the SC Supreme Court on
August 7, 2019, based upon the Court of Appeals not consisting of a quorum when the
decision was rendered; however, the new holding and reasoning remains the same.]”

The South Carolina Ethics Commission has taken the position that the conflicted member
should not anly abstain from debating and voting on the matter, but also should not attend that
portion of the meeting in which the conflict will arise. See Ethics Advisory Opinion 93- 081.

S.C. Code Ann. Sec. 15-53-70. Declaratory judgment may be refused. The court may
refuse to render or enter a declaratory judgment or decree when such judgment or decree, if
rendered or entered, would not terminate the uncertainty or controversy giving rise to the
proceeding.

S.C. Code:Ann. Sec. 15-53-80, Parties: When declaratory reliefis sought all persons shall

be made parties who have eor claim any interest which would be affected by the declaration, and
9
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no iieclara_tion shall prejudice the rights of persons not parties to the proceeding. In any
proceeding which involves the validity of a municipal ordinance or franchise the municipality
shall be made a party and shall be entitled to be heard. If the statute, ordinance or franchise is
alleged to be unconstitutional the Attorney General shall also be served with a copy of the
proceeding and be entitled to be heard.
The Georgetown Coimty Council Rules of Procedure states as follows:
“Sec. 2-485. Third Reading: After the ordinance has been given second reading, and if a
public hearing has been held if required by law or action of council, it shall be given.third
reading on a subsequent public meeting and amendments may be.offered on third reading
the same as on second reading. Afier all amendments and privileged motions, if any are
disposed of, the question shall be passage of the ordinance, See (Ord. No. 93-30, Art. IX,
§ 9-5, 5-25-99).” ' :
“Sec. 2-486. Votes Required For Passage: No ordinance or arendment shall be adapted
unless at leasta majority of the members present shall have voted for its passage on
second and third readings. The repeal or amendmént of ordinanées shall follow the same
procedure set forth for adoption. See (Ord. No. 99-30, Att. IX, § 9-6, 5-25-99).”
“Sec.2-489. Effective Date Of Ordinances. Ordinances shall take effect on the day the
ordinance is given third reading unless another date is specified in the ordinance. See
(Ord. No. 99-30, Art. IX, § 99, 5-25-99).”
ARGUMENT
I. PLANTIFFS LACK STANDING:
The fact that Plaintiffs brought its lawsuit under the SCDJA does not by itself confer
standing as that act is retnedial in natore. See Bodman, 403 S.C. at 67 & n.1, 742 8.E.2d at 366

p't of Labor, Licensing. &

& 1.1; see also Carolina All. for Fair Employment v. 8.C.
Regulation, 337 8.C. 476, 485, 523 S.E.2d 795, 800 (Ct. App. 1999) (parties cannot by consent
or agreement confer jurisdiction on the conrt to render a declaratory judgment in the absence of

an actual justiciable controversy.)
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When an organization sues in its representative capacity on behalf of its constituent
members (“associational standing™), it must be shown that its members have standing to sue in
their own right. See Geotpetown Cty. League of Women Voters v. Smith Land Co., 393 S.C.
350, 359, 713 S.E.2d 287, 292 (2011), Specifically, the state has adopted the United States

Supreme Court’s test in Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333 (1977) to

determine when an organization can sue in a representative capacity on behalf of its members.
Under the Hunt test:

[A]n association has standing fo bring suit on behalf of its members when: (a) its
members would otherwise have standing to sue in their own right; (b) the interests it
seeks to protect are germane to the organization’s purpose; and (c) neither the claim
asserted, nor the relief requested, requires the participation of individual members in the
lawsuit. See Hunt, 432 U.S, at 343; see also Beaufort Realty Co. v. Beaufort Cty,, 346
S.C. 298, 551 S.E.2d 588, 589 (Ct. App. 2001); Georgetown Cty., 713 S.E.2d at 292

(citing Hunt).
“Standing is assessed at the time the action is commenced,” not thereafter. Ses Clark v,

Trailiner Corp., 242 F.3d 388 (10th Cir. 2000) (citing Lujan); see also Associated Credit Union
v. Pinto, 677 S.E.2d 789, 791 (Ga. Ct. App. 2009) (“[A]s a general rule, ‘standing must be

determined at the time at which the plaintiff’s complaint is filed in arder to place an actual case
or controversy within the purview of the court.” Put more succinctly, the plaintiff must be able to
show that he has been harmed at the time that the complaint is filed.” (citation omitted)); See
Boulware, 422 8.C. at 7, 809 S.E.2d at 226. A significant number of the purported membership
of the organization (“Keep It Green, Inc.”) lack standing to sue the County Council. None can
claim an “injury-in-fact” for the suceessful rezoning of the Goff parcel. Therefore, the
organization fails the Hunt test since it Jacks standing to sue in a representative capacity on
behalf of all of its constituent members.

It is improper for a plaintiff to retroactively attempt to corréct the standing defect by seeking

substitution or by amending its pleading. Ses Clark, 242 F.3d at 388; see also Perdue v. Lake, 647
11
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§.E.2d 6, 8 (Ga. 2007) (“[A] plaintiff must have standing on the date that his or her action is filed.
Subsequent amendments of a complaint which seek to confer standing based on events occurring
after the initial complaint was filed cannot cure this jurisdictional defect.”). The plaintiffs admit that
the complaint is premature (“Statement 105. As of the filing of this complaint, there has been no
notice to the public that the ordinances were approved on November 9, 20217). The plzintiffs®
complaint does not pass the Hunt test to qualify for standing.

To establish standing against Goff, the plaintiffs would have to provide proof that they
have (1) Suffered an “injury in fact” resulting from an invasion of a legally protected interest
which is () concrete and particularized and (b) actual or imminent, not conjectural or
hypothetical; (2) Should have to show a cansal connection between the injury and the conduct
complained of and that the injury, if any, is connected to the challenged action of Goff and not
the result of an independent action of the County Council; and (3) Should have proof that it is
likely as opposed to merely speculative that a declaratory judgment will terminate the
controversy. Consequently, the plaintiffs’ lawsuit lacks standing and should be-dismiss. The
plaintiffs in their affidavits stated that they paid an extra premium when they acquired the

properties that are contiguous to the Goff parcel, therefore, have been hamm by the ordinances,

The plaintiffs pretend injury-in-fact does not meet the necessary legal burden or the requirements

for standing to bring this lawsuit against Goff and/or the County Council and its members.
II. COMPAINT LACKS A JUSTICIABLE CONTROVERSY:

S.C. Const. art. I, § 3, provides that no person shall be deprived olf property without due
process of law. “Appellant has not been deprived of due process of law because he was not

deprived of his property due to the adoption of the Plan, nor due to the manner of the Plan's

adoption. Appellant's claim in this regard is not justiciable becanse it is not ripe for review.” See

Waters v. South Carolina Land Resources Conservation Comm'n, 321 S.C. 219, 467 S.E2d
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813 (1996) ("A justiciable controversy is a real and substantial controversy which is ripe and
appropriate for judicial determination, as distingnished from a confingent, hypothetical or
abstract dispute.”). Plaintiffs have not been deprived of property or sustained any injury to same.
‘The main requirement that you must meet to get a declaratory judgment is to show that
there is an "actual controversy.” See 28 U.S.C. Sec. 2201. This requirement comes from Article
111 of the United States Constitution, which gives the federal courts jurisdiction only over
“Cases" and "Controversies." As required for declaratory lawsuits, the defendant, Benjamin F.
Goff, Trustee, has not denied the lepal character or right to property of the plaintiffs, Plaintffs’
Complaint simply asserted that they have standing to bring this action because of the County
Council’s approval of Goff’s ordinances which is “a matter of wide concern and public importance.”
Ordinance 21-24 and Ordinance 21-25 pass by legislative action of the majority of
members voting and/or present on October 26, 2021; whereas, the County Council on November
9, 2021, through an executive action, documented the adoption of the ordinances on that date
with a 4-2 vote in favor with one recusal. See Exhibit B. Since the ordinances were in effect after
approval at the Third Reading, this was a nos-legislative act affecting the execution of
ordinances rather than the substance of the ordinances. Without a factual and/or legal basis, the
plaintiffs claim that the ordinances did not pass on October 26, 2021. In accordance with the
Model Rules and County Council Rules of Procedure, both ordinances were approved and
adopted on October 26, 2021. The 2013 Home Rule Handbook states that “A time extension is
not an amendment or revision of an ordinance. Instead, it is a non-legislative act affecting the
execution of a law rather than the substance of the law. Therefore, a county council may, by
resolution, extend the time set in ordinances for the county administrator to execute agreements,

Unpublished Op. Atty. Gen., dated March 21, 2000.” Hence, Ordinance 21-24 and Ordinance 21-
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25 are in effect and properly require legislative action to repeal or recall as opposed to judicial
intervention.

In accordance with the Model Rule 17, a third reading vote of an ordinance or resolution
can only be repealed or recall through the legislative process in S.C. Code Ann. Sec. 4-9-120;
therefore, a vote to reconsider the passage of the ordinance at the November 9, 2021 would have
been inconsistent with County Council Rules of Procedure, the Maodel Rules and State Jaw.

The plaintiffs state in the complaint and affidavits that Ordinance 21-24 and Ordinance
21-25 did not pass and/or was defeated at the Third Reading on October 26, 2021, However, the
Qctober 26, 2021 meeting minutes which were approved on December 14, 2021 clearly states
that both ordinances passed by 3-2 votes. See Exhibit A. One council member recused and
another abstained from voting. In'addition, several council members and the plaintiffs® lawyer
were reported in a local newspaper as clearly understanding that the ordinances had pass on
October 26, 2021.

Prestmably, if in fact, the approval was questionable, the opportunity to raise the issue
and/or reconsider was during and before adjourning the meeting on October 26, 2021, Lacking
any objections on the record, the opposing council members had conceded defeat. One might
reasonably conclude that the motion to reconsider without discussion was an executive action for
purposes not disclosed to the general public.

The Complaint admits and minutes state that a vote did net occur in executive session. In
that the three legally mandated public hearing requirements had already been met, public
comments were not necessary or required. Without evidence; the plaintiffs are attempting to
contrast an apparent executive action on November 9, 2021 as improper and to discount a proper

legislative action on October 26, 2021with false and contrived statements. The October 26, 2021
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and November 9, 202 Imeeting minutes were approved unanimously at the December 14, 2021
meeting. See Exhibit C. There is no justiciable controversy necessitating judicial intervention.

The factual reality is that County Council Rules of Procedure which define passage the
vote of the majority present does not include a rule for members abstaining from voting,
Assuming a quorum, defaulting to Roberts Rules of Order Newly Revised (RONR) does not
resolve the arising issues. As in this case, the Model Rules are the preemptive authority in
defining passage of an ordinance as the majority present and voting; therefore, Ordinances 21-24
and 21-25 pass on October 26, 2021 and were codified on November 9, 2021. See Exhibit B.

RONR states: Changing One’s Vote. “A member has the right to change his vote up to
the time the result is announced, after that he can make the change only by permission of the
assembly, which can be given by unanimonus consent (p. 52), or by the adoption of a motion to
grant the permission, which is undebatable.” See RONR (9" Ed.) Sec. 44.

RONR states: Assembly’s Prerogative in Judging Voting Procedures. “Unless the bylaws

provide otherwise, the assembly itself is the judge of all questions arising which are incidental to
the voting and counting of votes.” See RONR (9" Ed.) Sec. 44.

The South Carolina Association of Counties and Municipal Association of South
Carolina are well aware of the problem with abstentions and have proposed the adoption of
specific language by county counctls to alleviate the issues arising from members abstaining. In
small bodies, abstentions can result in decisions made by less than a majority of members,
Because Robert’s Rules do not prohibit abstentions, a local rule should be adopted. Absent rules
on abstentions by county councils, the 2013 Home Rule Handbook, 2020 and 2021 Supplement
and Model Rules of Pax]iamentary Procedure are the default sources for determining passage of

ordinances and resolutions. Judicizl intervention is not appropriate for a contrived controversy
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that has no factual or legal basis. This is not a justiciable controversy and there is no need for
“future guidance™ from the court.
IIL. INSUFICIENT FACTS FOR A CAUSE OF ACTION:

Property owners are entitled to submit and support an application for rezoning asis the
publicl equally entitled to oppose any request. To-allow Goff to remain as a defendant will have
an unsettling effect on property owners who desire to submit rezoning applications for anything
related to private property that are disapreed with or opposed by individuals, groups and
organizations. This could be construed as an effort to.use judicial authority to intimidate the
property owners throughout Georgetown County, specifically on the Waccamaw Neck.

The plaintiffs lack standing and a justiciable controversy to include Goff'in this legal
action against the County Council for exercising a constitutional right to petition for rezoning of
private property. They infer past and fisture speculative harm and injuries to their properties and
have engaged in a coordinated action against constitutionally guaranteed individual rights. Goff
is not an elected member of the County Council or a public official and should not be held
accountable for governmental and legislative decisions.

The plaintiffs, who reside in Colony subdivision contiguous to the property of Benjamin
F. Goff, Trustee, are themselves the beneficiaries of low to medium density rezoning from R-1/2

(20,000 sq. ft.) to R-8 (8,000 sq fi:) and a variance that allowed lots to increase from 34 to 49.

The Planning Department staff supported the rezoning of the Goff parcel from, R-1/2 (20,000 sq.

ft.) to R-10 (10,000 sq. &), low to medium density that woald allow lots to increase from about
24 to 40, comparable to the plaintiffs’ Colony lots.
Consequently, the plaintiffs” claims about high and double density from rezoning the

Goff parcel and ham to their properties are without merit. In fact, Ordinance 21-24 and
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Ordinance 21-25 are in concert with the proposed updates and changes to, the “Georgetown
County South Carolina Land Use Element, Planning Commission Review Dacument, 20207,
prepared with technical assistance provided by the Waccamaw Regional Council of
Governments™, which is fiercely opposed by the plaintiffs.

Other than the property owner, Goff, exercising constitutional righits as a citizen to rezone
private property in accordance with the county rules, the complaint fails to state any facts
sufficient to constitute a cause of action against Benjamin F. Goff, Trustee. The defendant,
Benjamin F. Goff, Trustee is not responsible for the action of the Georgetown County Coﬁncil,
an elected legislative body, acting on behalf of the residents of Georgetown County.

The Goff rezoning application and subsequent approval of the ordinances have been met
with organized apposition by individuals, groups and organizations intent on curtailing
population growth and blocking high density developments; whereas, the GofT rezoning would
only bie meditm density just like the plaintiffs’ Colony subdivision and other rezoned parcels on
the Waccamaw Neck. The Complaint is devoid of facts supporting a claim against Goff and/or
the County Council; whereas, it is about the Planning Commission and the Comprehensive Plan.
IV. ORDINANCES APPROVED AT THIRD READING MEETING:

The Model Rules are-the preemptive aathority for resolving issues arising from an
abstention by defining passage as the “majority of members present and voting™, assuming a
quorum of members. Whereas, the Georgetown County Rules of Procedure, Section 2-425 on
voting does not provide for the reconciliation of an abstention with Section 2-486, votes réquired
for passage. Robert’s Rules of Order Newly Revised (RONR), Ninth and current Twelve
Additions, states that voting requirements based on the number of members present is generally

undesirable due to the negative aspects of abstentions.
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At the Second Reading on August 24, 2021, the various comments by opposing
inciividuals, groups and organizations that absent a plari, the rezoning was not in accordance with
the policies and procedures, was taised by the public and some Council members. However, the
Planning Director informéd the questionirig Council members and public that there was no such
requirement for a plan to accompany a rezoning application or passage of an ordinance. The
County Council vated 4-2 to adopt Ordinances 21-24 and 21-25 with 1 recusal.

However, at the Third Reading on October 26, 2021, Couneilman Carolina had decided to
‘withidraw his previous support for the ordinances because the property owner did not provide a
plan that was not required by the Georgetown County Rules of Procedure. The councilman had
become a bias council member that warranted recusal from voting and participation, which in
effect was achieved by his abstaining from voting and leaving his seat at the council table.

During the vote on Ordinance 21-24, the Counciiman Carolina abstained from voting and
subsequently left his seat at the council table. The majority of five remaining members voted “3-
27 angd the ordinance passed on the “majority of members present and voting” in accordance with
the Model Rules and the “majority of the members present™ in accordance with the Georgetown
County Council Rules of Procedure. When Councilman Carolina returned, the Council had
already voted a “3-2" majority to pass Ordinance 21-25. To which Councilman Carolina only
voiced an abstention when prompted by the County Attorney and Councilman Anderson, who
had voted in opposition. Councilman Anderson’s email response to a support letter to the
Council from Goff constituted pre~-conceived bias and should have disqualified his votes and
participation in the second and third readings. Since Councilman Carolina was not present and

exhibited pre-conceived bias, the vote on Ordinance 21-25, passed in accordance with the Model
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Rules:and the County Council Rules of Procedure at the Third Reading Meeting on Qctober 26,
2021 and adopted on November 9, 2021.

The 2020 and 2021Supplement to the 2013 Home Rule Handbook medified S.C. Code
Ann. Sec. 4-9-120 to disqualify the participation of bias members, Therefore, the demonstrably
bias members may not be counted in the majority necessary for valid action. The abstaining
Councilman’s absence from the table did not impact a quorum for voting; however, it reduced
the “members present” and “members present and voting” to five. Accordingly, both ordinances
passed on majority of members present and voting, in accordance the Model Rules, and
“majority of members present” in accordance with Georgetown County Rules of Procedure.
As stated by the County Clerk in.the approved October 26, 2021Meeting Minutes: “Mr. Watson
{“the county attomey™) confirmed that the vote on both ordinances was 3-2, and therefore
received third reading approval.” There were no objections at the October 26, 2021 Mesting and
all council members voted in favor of the minutes at the December 14, 2021 Meeting.

“All rules of statutory construction are subservient to the one that legislative intent must
prevail if it can be reasonably discovered in the language used, and that language must be
constrized in light of the intended purpose of the statute.” See South Caroling Life and Accident

and Health Ins. Guar. Ass'n v. Liberty Life Ins: Co., 344 8.C. 436, 545 S.E.2d 270 (2001).

CONCLUSIONS
At the Council Meeting on October 26, 2021, Ordinance Nos, 21-24 and 21-25 passed by
a “3:2” majority vote of the “members present and voting” and the “members present” excluding
the publically expressed and/or implied bias member and the member with a conflict of interest
with the subject matter before the Georgetown CorntyCouncil. The County Council,

Adminjstrator and Attomey made the cotrect and appropriate decision in compliance with the
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Model Rules, Roberts Rules of Order Newly Revised, ninth and twelve additions, and state.and
federal laws. Consequently, Ordinances 21-24 and 21-25 were lawfully adepted by the “majority
of members voting andfor present” by the County Council and in sffect on October 26, 2021. At
the County Council mesting on November 9, 2021, Ordinances 21-24 and 2125, by executive
action, were officially signed and adopted by the County Council Chairman, County Attorney
and Couinty Council Clerk.

The Plaintiffs’ instant Complaint does not present, contain or refer to.any facts that
constitute a canse of action against Benjamin F. Goff, Trustee: The Plaintiffs lack standing to
bring this lawsuit and there is no justiciable controversy that warrasts a declaratory judgment or
judicial intervention.

Wherefore, Benjamin F. Goff, Trustee, requests this honorable court to dismiss him as a
defendant in this legal action: 1) There are no stated facts that constitute a cause of action
against Defendant, Benjamin F. Goff, Trustee; 2) A declaratory judgement will not terminate the
controversy, if'any, stated in the complaint; and 3) The plaintiffs lack standing and there is no
justiciable controversy. The inclusion of the Defendant, Benjamin F. Goff, Trustee, in the lawsuit
is a violation of his constitutional rights and an intimidation of property owners:in the County.

Respectfully Submitted,
The Defendant

o Tonsery 52007 gl
Randolph, MA 02368
781-986-0635 (Tel)
goff-chem@juno.com

Exhibit A: Georpetown County Council Meeting Minutes, October 26, 2021

Exhibit B: Georgetown County Council Meeting Minutes, November 9, 202
Exhibit C: Georgetown County Council Mesting Minutes, Decembeér 14, 2021
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“STATE OF SOUTH CAROLINA 1IN THE COURT-OF COMMON PLEAS
COUNTY OF GEORGETOWN )FIFTEENTH JUDICIAL CIRCUIT
)
Emest F. Middieton, I1I, and Joyce J. Middleton, )
Michael J. Farrar and Diana Farrar, Robert E. Hunt ) CASE NO.: 2022CP2200032
and Jeane M. Sullivan, The Colony Homeowners )
Association; Inc., and KeepIt'Green; Inc:, Y

)
| Plaintiffs }REPLY TO PLAINFFS’ UNFILED
)RESPONSE TO MOTION TO DISMISS -

Georgetown County, Georgetown County Council, ) BENJAMIN F. GOF, SR, TRHSTEE S £
Louis Morant, Lillie Jean Johnson, Raymond ) AS A DEFENDANT 5 ,_, & z
Newton; Steve'Goggans, Everett-Caroling; John - j 4 5 A
Thomas and Bob Anderson, in their capacitiesas ) :" o 20
elected members of Georgetown County Council, ) s ® =
Benjamin F. Goff, Sr., Trustee of the ) 8% T &¢-
Benjamin F. Goff 2004 Revocable Trust, ) TS o T
dated June 18, 2004, ) =" @

) ‘ v

Defendants )

REPLY TO PLAINTIFFS® UNFILED RESPONSE TO MOTION TO DISMISS
BENJAMIN F. GOFF, SR., TRUSTEE AS A DEFENDANT

INTRODUCTION
A response to the Motion to Dismiss has not filed with the Court; however, the

Defendant, Benjamin F. Goff, Trustee, has received several correspondences from the Plaintiffs’
lawyer regarding the Motion to Dismiss filed on January 25, 2022. Benjamin F. Goff, Trustee
was not served with the Summons and Complaint pursuant S.C, Rules of Civil Procedure 4(a)
and 12(b)(5). Although, the Plaintiffs have not filed a response with the Court, the Plaintiffs’
lawyer has initiated a filing through the Secretary of State’s Office to belatedly serve the
Summons and Complaint and pravide proof of service to the Court. It is more likely than not,
that these matters will be raised at the scheduled March 4™ motion hearing. Proof of service has
not been filed for any of the named defendants. Consequently, the current circumstances warrant
a reply from Defendant, Benjamin F. Goff, Trustee, to the unfiled comespondences.
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STATEMENT UF FACTS

- The Defendant, Benjamin F. Goff, Trustee was not served with the Summons and
Complaint filed on January 7, 2022 as required by the South Carolina Rules of Procedure.
- On January25, 2022, the Defendant filed a Motion to Dismiss Benjamin F. Goff, Trustee
as a defendant and served Plaintiffs’ lawyer on January 25, 2022.

. In accordance with SCRP 4(d), the Defendant, Benjamin F, Goff, Trustee, voluntary
appearance is equivalent to personal service.

. To date, a proof of service of the Summons and Complaint has not been filed for any of
the named defendants,

. The Plaintiffs’ lawyer has solicited the South Carolina Secretary of State’s Office to
belatedly serve the Summons and Complaint on Benjamin F. Goff, Trustee.

. As of February 23, 2022, the Summons and Complaint has not been served on Benjamin
F. Goff, Trustee and/or the Benjamin F. Goff 2004 Revocable Trust.

. On February 7, 2022, the Defendant, Benjamin F. Goff, Trustee, received an email with a
proposal regarding the Motion to Dismiss and a request to complete an “Acceptance of
Service™, an allegation of attempting service through an unknown atiomey and a threat of
service through the Secretary of State’s Office.

. Subsequently, on or about February 18, 2022, the Defendant received two separate
correspondences, dated, February 15, 2022, addressed Benjamin F. Goff, Trustee and the
Secretary of State’s Office.

. The name and address of the non-resident trustee, Benjamin F. Goff, Trustee and the
Benjamin F, Goff 2004 Revocable Trust was known to the Plaintiffs* lawyer through the

public records in Georgetown County and the filed Motion to Dismiss.
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10. The Plaintiffs” lawyer chose to avoid mailing the Summons and Complaint to the address
available for Benjamin F., Goff Trustee in the public records and attempted service, if
any, through an attorney who has not represented Benjamin F. Goff, Trustee in any legal
matter and subsequently through the Secretary of State’s Office.

11. The filing letter with Secretary of State’s Office omits pertinent facts and allegedly false
information on the attempted service of process through an unknown attorney.

12. Even though the Defendant, Benjamin F. Goff, Trustee has already responded to the
Summens and Complaint; apparently, the Plaintiffs’ lawyer wants to use the South
Carolina Secretary of State’s Office to carrect the failure to follow all of the requirements
of South Carolina Rules.of Procedure 4(a) service on all defendants and file proof of
service as required under South Carolina Rules of Procedure 5(d),

ARGUMENT

Specifically, the Plaintiffs’ lawyer failed to serve the process as fequired under South
Carolina Rules of Procedure 4(a) and file proof of service as required under South Carolina
Rules of Procedure 5(d) after filing the Summons and Complaint on January 7, 2022. The
Plaintiffs’ lawyer wants Benjamin F. Goff, Trustee, to file an “Acceptance of Service™ that
would negate the requirements for proof of service. Failing that, the Plaintiffs* lawyer’s effort is
to use the South Carolina Secretary of State’s Office to solve that problem. By the omission of
pertinent facts and with false statements on the service of process, the Plaintiffs’ lawyer is
inappropriately using the Secretary of State’s Office to overcome the service of process issue.

Defendant, Benjamin F. Goff, Trustee was niot served with the Summons and Complaint

in the referenced legal matter within the prescribed time period and “Proof of Service™, if any,
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was not filed for any of the Defendants named in the Complaint. Georgetown County filed an
appearance on February 22, 2022, but has not responded to the Summons and Complaint:

The Summons and Complaint are available to the public on the Georgetown County
Fifteenth Judicial Court Public Index. In concert with S.C. Code Ann. 15-9440(3), despite not
being served with the Summons and Complaint, Benjamin F. Goff, Trustee filed a 12(b)(6)
Motion to Dismiss Benjamin F, Goff, Trustee, as a Defendant on January 25, 2022. A hearing on
the motion is scheduled for March 4, 2022.

On February 7, 2022, the Plaintiffs” lawyer, Cynthia Ranck Person, sent Benjamin F.
Goff, Trustee an email requesting him to sign an “Acceptance of Service™ or service of the
process would be made through the Secretary of State Office. Benjamin F. Goff, Trustee
received a letter on February 18, 2022 soliciting the office of the Secretary of State to serve a
process that the Plaintiffs “lawyer decidedly avoided doing with deliberate intent.

Although, & non-resident trustee, the name and address of the Benjamin F. Goff, Trustee
and the Benjamin F. Goff 2004 Revocable Trust is known to the Plaintiffs’ lawyer through the
public records in Geosgetown County. Additionally, the Plaintiffs and their lawyer were aware of
the address in the Motion to Dismiss, the rezoning application and access through the FOIA.

The Complaint correctly states the address of Benjamin F. Goff, Trustee. The attorney
cited in the email, dated, February 7, 2022, and referred to in the Keep It Green email and letter
‘is not my Yormer attorney. It is nonsensical that this Tawyer chose to avoid mailing the Summons
and Complaint to the address available for Benjamin F. Goff Trustee in the public records and
attempted service, if any, through an attorney who has not represented Benjamin F. Goff, Trustee

in-any-legal matter.
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The Despite the fact that Benjamin F. Goff, Trustee has already responded to the
Summons and Complaint, the lawyer wants to use the South Carolina Secretary of State’s Office
to correct the failure to follow all of the requirements of South Carolina Rules of Procedure 4(a)
service on all defendants and file proof of service as required under South Carolina Rules of
Procedure 5(d).

CONCLUSION

The Summons and Complaint were filed on January 7, 2022; whereas, a pre-answer
Motion to Dismiss was filed on January 25, 2022. Now, about six weeks thereafter filing the
Summons and Complaint, the Plaintiffs’ Jawyer has involved the South Carolina Secretary of
State’s Office to serve a process to which a response bas already been made to defend their
failure in Court to comply with the applicable requirements of the South Carolina Rules of
Procedure. The Complaint should be dismissed in its entirety with prejudice.

Respectfully Submitted,
The Defendant

Date: February 23, 2022 %@ﬁr Go% Pro Se
18" Powers Farnor’ -

Randolph, MA 02368

781-986-0635 (Tel)

goff-chem@juno.com
Exhibits:

A - Keep It Green Advocacy, Inc., Letter to Secretary of State, Dated February 15, 2022
B - Keep It Green Advocecy, Inc., Letter to Benjamin F. Goff, Trustee, Dated February 15,2022
C -'Keep It Green Advocacy, Inc., Email, Dated February 7, 2022
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' | Lxtitye #
“Keep it Green Advocacy, Inc.

P.O. Box 1922
Pavideys leland, SC 20585

A nonprofit public interest law firm.

Cynthia Ranck Person, Esquine Emal:
ChiefLegal'Counsel & Execuliva Direglor Kg.advocacy@gmalkcom

February 15, 2022

South Carolina Secretary of State’s Office
ATTENTION:SERVICE OF PROCESS
1205 Pendleton Street, Suite 525
Columbia, SC 29201

RE: Middleton v. Georgetown County, 2022-CP-2200-032
Dear Sir or Madam:

Enclosed for service of process, please find two file stamped copies.of a Summons and
Complaint filed in Georgetown County on Jenuary 7, 2022, along with a check in the amount of
$10 for the filing fee,

South‘Carolina'Code of Laws, Section 15-9-440(3) authorizes service of process upon-the
Secretary of State when there is nio resident trusteg of an infer vivos trust that owns real property:
in South Carolina that is the subject matter of a proceeding.

Defendant, Benjemin F. Goff, Sr., is the sole Trustce of the Benjemin F. Goff 2004 Revocable
Trust dated June 18, 2004, (hereinafter “Goff Trust™) pursuent to the terms of a Certificate of
Trust dated September 17, 2021, and recorded in Georgetown County Record Book 4231, Page
204, a copy of which is enclosed. There is no resident trustee or other agent.

Benjemin ¥ Goff, Sr., Trustee is an adult individual residing at: 18 Powers Farm Road,
Randolph, MA 02368

The'Goff Trust is the owner of reat estate that is the subject matter of the enclosed Summons and
Complaint pursuent to Deed dated July 21, 2005, recorded in Georgetown County Deed Book
1679, Page 229. A copy of the Deed is enclosed.

Plaintiffs have unsuccessfully attempted to accomplish service upon Defendant Benjamin F,
Goff, Trustee through his former South Carolina attorney, by email and by regular mail

Thank you for your kind attention.

ery yo
ANl
fa Rancx Person, Esquire

Enclosures
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Keep it Greeri Advocacy, Inc. é:\’é/ :6;—2‘: i

P.0. Box 1922
) Pawlays Island, SC 28585
A nonprofit public interest faw finm,
Cynithia Ranck Person, Esquire ' Emalt
Chisf Legal Counsel & Executive Director kig.advocacy@gmail.com
February 13, 2022

Benjamiin F. Goff, Trustee
18 Powers Farm Road

Randolph, MA 02368

RE: Middleton v, Georgetown County, 2022-CP-2200-032
DearMr> Goff

Enclosed please find a letter to the Secretary of State for Service of Process. We received your
Motion fo Dismiss and we may have a potential reso{ution.

My clients have no specific claims against you apart from the fact that the frust owns the real
property. “You are included as a party because the Declaratory Judgment Act pmvxda; thatall

part:es in Interest” must be named. As owner of the land, the trust is a party in interest. If the
county is willing to stipulate that a decision on the issues would be binding on all parties without
having you named as a party, and if the court agrees, we wauld be w:llmg to dismiss you without
prejudice,

As soon as the county defendants have officially accepted service-and theiratiorney has entered
an appearance, I will contact them about this.

In addition to the above, the court will need to have proof that you received a copy of the
Summons and Complaint, We are in the process of accomplishing service throngh the Secretary
of State which is our only recourse when service cannot be otherwise accomplished on a
nonresident trustee, Youhave clearly received the'Complaint inasmuch as youhave filed a
responsive motion.

If you are willing, please sign the enclosed Acceptance of Service which will be returned to the
court for filing. All the county defendants are accepting service in this manuer. Otherwise, we
will continue to proceed through the Secretary of State.

Thank you for your kind attention.

Fuclosures Mot es e e
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¥ JUONO Message Center Ry

- BHYEC
From: KIG Advocacy <kig.advocacy@dméil.com> ’
To: goff-chem@juno.com

Sent: Mon, Feb 07, 2022 12:27 PM

Subject: Middlaion v. Georgetown County
Acceptance of Sstv... (14KB) -

‘Good aternoon, Mr. Gofi:
I hope you are well.A

We-received-your-Motlon 46 Dismiss:-and wanted 9 let you &now thet we have = potenflal resclution of your motionif the-countyis
willing to agree, My cllents have no specific ¢lalms agalnst you, and the only reason you are indluded as a party is that the
Dedlsratory Judgment Act stales that all "parties in Interesf” must be named. As avmer of the tand, the trust is arguably a party in
Interest. If the county s willing to stipulale that you are not a parly in interest for purposes of the DJA, and that a decision on the
{ssues would he hinding on all parties without having you as a party, we would agree to your dismissal without prejudice.

As soon as the county defendants have officially accépied service and their aftomay hés entered én'appearanf:e, | witf contact them
about their willingness to agree to this,

Wehave-the-additionat-matter-of needing{o-ofiicially accemplish service-of the-complaint on you. We have been-atfempting to-do-thai
through Attomey Datliis, the Charleston attomey that filed your Certificate of Trust. You have clearly received the Complaint inasmuch
as you have filed a respansive motion, but the court will need to have evidence of service. If you are willing to sign.an Aoceptance of
Service, § have attached the proper form which youmay sign and retum for Fling, All the. counly defendants are ateepting service in
this manner. if you are not willing to accept service, | wil have no cholce but fo acocomplish service Gpon the trust through the
Secretary of Stale. ifyou wish me 1o email you a copy of the complaint and extiibits, | wouid be happy to do that as well.

Thank yau for your kind-attention. I look forward to hearing from you about this.
‘Sincerely,

Cindy Person

Cynthia Ranck Person, Esquire

Chief Counsel & Executive Lirestor

KEEP IT GREEN ADVOCACY, INC.

P.O. Box 1922

Pawleys Island, SC 29585

KIG.Advmcy@gma[! com
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STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Ernest F. Middleton, I11, -and Joyce J. Middleton,

: IN THE:COURT OF COMMON PLEAS
: FIFTEENTH JUDICIAL CIRCUIT

Michael J. Farrar and Diana Farrar, Robert E. Hunt :

and Jeane M. Sullivan, The Colony Homeowners
Association, Inc., and Keep.It Green, Inc.,

Plaintiffs,

V.

Georgetown County, Georgetown County Council, :.

Louis Morant, Lillie Jean Johnson, Raymond
Newton, Steve Goggans, Evereit Carolina, John
Thomas.and Bob Anderson, in their capacities as
elected members of Georgetown County Council,
Benjamin F. Goff, Sr., Trustee of the Benjamin F.
Goff 2004 Revocable Trust dated June 18, 2004,

Defendants

CASE NO. 2022 CP 2200032

PLAINTIFES’ MEMORANDUM
OF LAW IN OPPOSITION TO
MOTION TO DISMISS BY
DEFENDANT GOFF TRUST

Declaratory Judgment

JURY TRIAL DEMANDED

PLAINTIFFES’ MEMORANDUM OF LAW IN OPPOSITION TO

MOTION TO DISMISS BY DEFENDANT GOFF TRUST

Plaintiffs submit this Memorandum of Law in opposition to a pro se Motion to Dismiss

pursuant to-S.C.R.Civ.P 12(b)(6) and supporting Memorandum filed on January 25, 2022, by

Defendant, Benjamin F. Goff, Sr., Trustee of the Benjamin F. Goff 2004 Revocable Trust dated

June 18, 2004 (hereinafter “Defendant Goff Trust”).

SUMMARY OF ISSUES

1. Standing. Plaintiffs’ Complaint clearly establishes multiple sources of standing for each.of

the Plaintiffs for each cause of action.

a. Statutory Standing. When the legislature has conferred standing by statute, proof of

separate constitutional or other standing is not required. In the present case, all Plaintiffs

have statutory standing as follows:

2800022402202#3SVD - SYITd NOWWOD - NMOLIDH03D - Nd 9€:Z) 2 984 2202 - a3 11d A1TYOINOR LIS
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L South Carolina Comprehensive Planning Enabling Act, Section 6—29-760((:):

This statute confers standing to contest zoning ordinances or amendments on
“owners of adjoining land or their representatives.” As clearly set forth in
Plaintiffs” Complaint Paragraphs 1-18, 113(a), 117-156, and supporting affidavits
and exhibits, all Plaintiffs are either adjoining landowners or representatives and
all claims involve the contesting of zoning ordinances or amendments.

ii.  South Carelina Uniform Declaratory Judgments Act, Section 15-53-30:
This statute confers standing on “any person whose rights are affected by a
municipal ordinance.” As clearly set forth in Plaintiffs” Complaint Paragraphs 1-
18, 28-30, 113(b), 117-156, and supporting affidavits and exhibits, this broad
statutory provision confers standing on all Plaintiffs for all claims relating fo the
municipal ordinances in question.

iii. South Carolina Freedom of Information Act, Section 30-4-100:

This statute confers standing on “any citizen of the State” to enforce FOIA
provisions. As clearly set forth in Plaintiffs> Complaint Paragraphs 5-22, 113(c),
153-156 and supporting affidavits and exhibits, all Plaintiffs are citizens of the
State and have standing to enforce FOIA violations.

b. Associational Standing. Inaddition to.statutory standing, Plaintiff Keep It Green, Inc.
(KIG) has associational standing as provided under Seuth Carolina Law. As clearly set
forth in Plaintiffs’ Complaint Paragraphs 5-18, 116 and supporting affidavits and
exhibits, as at least one KIG member has standing in his or her own right, the interests at
stake are germane to KIG’s purpose, and participation of all individual landowners.is not

required.
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2.

3.

¢. Constitutional Standing. Under South Carolina law, it is not necessary to inquire
beyond statutory standing; however, as clearly set forth in Plaintiffs” Complaint
Paragraphs 1-18, 28-30, 114, and supporting affidavits and exhibits, all Plaintiffs
nonetheless have alleged proper constitutional standing by establishing injury in fact,
caused by the improper approval of the ordinances in question, and that injury is
redressable by a favorable decision of this court.

d. Public Impertance Standing. South Carolina law al}]govid&s for a public importance
exception to standing. In addition to the above, as clearly set forth in Plaintiffs’
Complaint, Paragraphs 1-18, 24-27, 31-109, 115, and supporting affidavits and exhibits,
all Plaintiffs have standing pursuant to the public importance doctrine in that future
guidance by this court is necessary to determine the validity of the county’s repeated
disregard of explicit language in the Comprehensive Plan that restricts density increases
in the South Waccamaw Neck. This issue has potentially far-reaching, widespread,
devastating and irreversible negative impact on the public welfare by serving as a
precedent for similar rezoning of many acres in the South Waccamaw Neck.

Justiciability. In order to state a cause of action under the Uniform Declaratory Judgments

Act, Plaintiffs need only plead an “actual controversy.” As hereinafter set forth, Plaintiffs’

complaint, including a]lfﬁdavits and exhibits, contains allegations that far exceed the

minimum requirements to establish an actual controversy regarding the validity of

Ordinances 21-24 and 21-25.

Necessary Parties. As clearly set forth in Plaintiffs’ Complaint Paragraph 19-27, under the

Uniform Declaratory Judgments Act, any person who has a claim or interest that would be

affected by the requested declaration must be made a party to the action. The Goff Trust

2E00022402202#38VYD - SVI1d NOWWOD - NMOL3DH0aAD - Wd 9€:2L G2 994 Z20Z - Q3114 ATTVIINOY L0313

229



owns the property that is the subject of the ordinances in question arid under the Act must be
made a party.

LEGAL ARGUMENT

1 I. Standard of Review and Matters Properly Considered

In the context of a Motion to Dismiss, all of the allegations in Plaintiffs’ Complaint and
supporting affidavits and exhibits must be accepted as true. “The-question is whether, in the light
most favorable. to the plaintiff, and with every doubt resolved in his behalf, the complaint states
any valid claim for relief. The complainit should not be dismissed merely because the court

doubts the plaintiff will prevail in the action.” Doe v. Marton, 373 S.C. 390, 398, 645 S.E.2d

245, 247-248 (S.C. Supreme Ct. 2007) (citations omitted) (ernphasis added):

“in considering a motion to dismiss-a complaint based on a failure to state facts sufficient
to constitute a cause of action, the trial court must base its ruling solely on allegations set forth in
the com;gI laint ... ” Id. (emphasis added). “If the facts alleged and inferences reasonably
deducible therefrom, viewed in the light most favorable to the plaintiff, would entitle the plaintiff
to relief on any theory, then dismissal under Rule 12(b)(6) is imiproper.”™ Id. (emphasis added).
See also :Plyler. v. Bumns, 373 S.C. 637, 645, 647 S.E.2d 188, 192 (S.C. Supreme Ct. 2007).

South Carolina law is very- clear that the purpose of 2 Motion to Dismiss under Rule
12(b)(6)'is for “the trial court to address the sufficiency of a pleading stating a claim; it is not a

vehicle for addressing the underlying merits of the claim.” Skydive Myrtle Beach, Inc. v. Horty

County, 426 S.C. 175, 180, 826 S.E.2d 585, 587 (S.C. Supreme Court 2019).
Defendant Goff Trust raisés a number of matters in its motion and memorandum that
relate to f'the merits of the underlying claim and/or are otherwise extraneous or irrelevant, Many

of Defendant’s arguments imply questions of fact which are not proper to consider. Under South
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Carolina law, the court’s review is limited to the face of the complaint and whether it properly
states a cause of action. Accordingly, arguments relating to the merits and questions of fact are
not proper in the context of a Motion to Dismiss pursuant to Rule 12(b){6), and may not be
considered.
Ii. Standing

“In its most basic sense, standing refers to a party’s right to make a legal claim or seek
judicial enforcement of a duty or right ... and may be acquired (1) by statute, (2) urider the
principle of constitutional standing, or (3) via the public importance exception to general

standing requireménts.” Preservation Society of Charleston v. South Carolina Department of

Health and Environmental Control, 430 S.C. 200, 210, 845 S.E.2d 481, 486 (S.C. Supreme Ct.

2020) (citations omitted).
A, Statutory Standing
Under South Carolina law, once stafutory standing has been established for all parties and
all causes of action, it is not necessary to inquire further.
“Statutory standing exists, as the name implies, when a statute confers a right to sue on a
party, and . . . [tlhe traditional concepts of constitutional standing are inapplicable when standing

is conferred by statute.” Preservation Society of Charleston, supra. at 210, 486 (citations

ZE00022dOCT0Z4#3ASVO - SYI1d NOWNOD - NMOL3IDHO0IO - Wd 9E:Z) §2 ge4 2202 - A4 ATIVOINOHLO313

omitted). In other-words, “[t]he concept of Article III [constitutional] standing as applied in the
federal courts does not limit a state’s ability to statutorily formulate [its own] standing criteria.”
Id. at 210-211, 486 (citations ornitted).

In Preservation Society of Charleston, the South Carolina Supreme Court reviewed a long
list of South Carolina cases confirming that “it is unnecessary to address constitutional standing

or the public importance exception when the basis for the independent concept of statutory
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standing exists.” Id. at 210, 486 (citations omitted). One of the most frequently cited cases in

support of this principle is Freemantle v. Preston, 398 S.C. 186, 194, 728 S.E.2d 40, 44 (S.C.

Supreme Ct. 2012), which held that “[t}he traditional concepts of constitutional standing are
inapplicable when standing is conferred by statute.”

In Freemantle, the Supreme Court specifically noted that once the criteria of statutory
standing have been met, “[n]othing more is required” for standing. Id. at 195, 45. In ‘other words,
“the appellant did niot have to show that he had a personal stake in the outcome of the matter.”
Preservation Society of Charleston at 210, 486.

The following statutes confer standing upon Plaintiffs in this case:

1. Comprehensive Planning Enabling Act, Section 6-29-760(C)

The South Carolina Comprehensive Planning Enabling Act (hereinafter “CPEA™), 8.C.
Code Ann., Section 6-29-760(C), states that in the context of a zoning ordinance or amendment,
“[aln owner of adjoining land or his representative has standing to bring an action contesting the
ordinance or amendment.” According to the plain language of this statute, the two simple
requirements for statutory standing are: (1) being an adjoining landowner or the representative of
an adjoining landown;ar, and (2) contesting a zoning ordinance or amendment.

Complaint Paragraphs 5-11, 28-30 and supporting affidavits and exhibits establish'that
Plaintiffs Middleton, Farr, Hunt/Sullivan, and Colony Homeowners® Association (CHA) are
owners of land that directly adjoins the Goff Trust parcel. Complaint Paragraphs 17, 18, 56, 65,
68, 76, 78, 113(a) and supporting affidavits and exhibits establish that Plaintiff KIG is and has
been the representative of these adjoining landowners. Paragraphs 18 and 113(a) further allege
that Plaintiff KIG represents the interests of all adjoining landowners, even those not specifically

named in the complaint. Accordingly, the first requirement has been established for all Plaintiffs.
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All causes of action in Plaintiffs’ Complaint contest the validity 6f zoning ordinances 21-
24 and 21-25. Accordingly, the second requirement for statutory standing under CPEA has been
met as well. |

The standing inquiry should end at this point as statutory standing has been established
for all Plaintiffs and all causes of action.

2. Uniform Declaratory Judgments Act

South Carolina Uniform Declaratory Judgments Act (hereinafter “UDJA™), S.C. Code
Ann., Section 15-53-30, states “[a]ny person . . . whose rights . . . are affected by a . . . municipal
ordinance . . . may have determined any question of . . . validity arising under the . . . ordinance .
. . and obtain a declaration of rights, status or other legal relations thereunder.”

Urider the UDJA, statutory standing is very broad and extends to' any person whose rights
are “affected” by a municipal ordinance. Standing is not limited to adjoining landowners. South
Carolina courts have interpreted this provision and the word “affected” very liberally to include
residents in the vicinity of a land use iss{le who are impacted by traffic, enjoyment, recreational
uses, and aesthetics, as well as-organizations whose members are affected in these ways. Citizens

for Quality Rural Living, Inc. v. Greenville County Planning Commission, 426°S.C. 97, 113, 825

S.E.2d 721, 731 (Ct. of App. 2019) and Preservation Society of Charleston, supra.

In the present case, Plaintiffs have specifically set forth in Complaint Paragraphs 5-18,
28-30 and supporting affidavits that they and their members have been and will be “affected” by
approval of Ordinances 21-24 and 21-25, in the following ways: loss of premium payment,
decrease in property value, overburdened infrastructure, increase in traffic, increase in
stormwater and flooding, negative impact on character, aesthetics and enjoyment of their

property, and precedent for similar zoning changes in vicinity.
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The United States Supreme Court in Friends of the Earth, Inc. v. Laidlaw Environmentat

Services Inc., 528 U.S. 167, 170, 120 S.Ct. 693, 697, 145 L.Ed.2d 610 (2000), faced witha

similar issue, found that “recreational, aesthetic, and economic interests” were sufficient to
establish standing on nearby residents who had hiad been so. “affected.” That samie case also
found that an organization has standing when its members have been “affected” in those same
ways.
All causes of actionr in the Complaint are raised under the UDJA and, accordingly, all
Plaintiffs have established standing with respect to all claims.
3. Freedom of Information Act
South Carolina Freedom of Information Act (hereinafier “FOIA™), 8.C, Code Ann.;
Section 30-4-100, states that “[a] citizen of the State. may apply to the circuit court for a
deciaratory judgment, injunctive relief, or both, to enforce the provisions of this chapter.”
The South Carolina Supréme Court has held that
[t]he legislature has specifically conferred standing upon any
citizen of South Carolina to bring a FOIA claim against a public
body for declaratory or injunctive relief, .or both. Appellant has
pled that he is a citizen of the State and that FOIA has been
violated. Nothing more is required,

Freemantle v. Preston, 398 S.C. 186, 195, 728 S.E.2d 40, 45 (8.C. Supreme Court 2012). See

also Preservation Society of Charleston supra. at 210-211, 486.

Standing under FOIA is very broad. In this: case, Complaint Paragraphs 5, 6, 9-12 set
forth that all Plaintiffs are citizens of South Carolina. Based on that fact alone, Plaintiffs have
standing to request declaratory judgment to enforce the provisions of FOIA as requested in

Count VI'of the Complaint.
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B. Associational Standing

The South Carolina Supreme Court has adopted the associational standing criteria set

forth by the United States Supreme Court in Friends of the Earth, Inc., supra. at 170, 697.

[Al]n organization has associational standing to bring suit on behalf
of its members when (1) at least one member would otherwisé
have standing (statutory, constitutional, or otherwise) to sue in his
or her own right, (2) the interests at stake are germane to the
organization’s purpose, and (3) neither the claim asserted nor the
relief requested requires the participation of individual members in
the lawsuit.

Preservation Society of Charleston, supra. at 211, 487.

In addition to and independent of statutory standing, Plaintiff KIG has met the criteria for
associational standing as follows: (a) at least one of its members is an affected person who has
standing in his or her-own right (Complaint Paragraphs 5-18, 116, and supporting affidavits and
exhibits); (b) the interests at stake fall squarely within KIG’s purpose of protecting and
preserving the land, quality of life, and natural character of the Waccamaw Neck by monitoring
county land use decisions, zoning change requests and proposed development for compliance
with proper law and procedure (Complaint Paragraphs 12-18, 116, and Exhibit 10); and (c)
neither the claim asserted nor the relief requested requires the participation of individual
landowners as monetary damages are not being requested (Complaint Paragraphs 116-156).

In Preservation Society of Charleston, the Petitioners were found to have standing as
community and neighborhood organizations comprised of members who owned property near,
but not necessarily adjoining, the land use at issue. Similarly, many members of Plaintiff KIG
own property that either adjoins or is located in the vicinity of the Goff Trust parcel.

‘There are many sound public policy reasons behind the concept of associational standing.

“[1]t promotes judicial economy and efficiency by avoiding repetitive and costly independent
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actions by individual members, and it allows members who would have standing in their own
right to pool their financial resources and legal expertise to help ensure complete and vigorous

litigation .of the issues.” Preservation Society of Charleston, supra., at 211, 487.

C. Constitutional Standil_lg-

Although it is not necessary to inquire beyond statutory standing, Plaintiffs” Complaint

alleges proper constitutional standing for all Plaintiffs.

In Preservation Society of Charleston, supra., the South Carolina Suprenie Court, quoting

the United States Supreme Court in Lujan v. Defenders of Wildlife, 504 U.S. 555, 112 S.Ct.

2130, 119 L.Ed.2d 351 (1992), stated that constitutional standing

contains three elements: (1) the plaintiff must have suffered an “injury in

fact,” i.e., an invasion of a legally protected interest that is concrete and

particularized, and actual ¢r imminent; (2) there must be a.causal

connection between the injury and the conduct complained of; and (3) it

must be likely that the injury will be redressed by a favorable decision.
Id. at 210, 486 (citations omitted).

As set forth above, Plaintiffs complaint alleges the following injuries in fact: loss-of

premium payments, decrease in property values, overburdened infrastructure, increase in traffic,
increase in stormwater and flooding; negative impact on character, aesthetics and enjoyment of

their property, precedent for similar zoning changes in vicinity that would exacerbate all these

injuries. Plaintiffs’ Complaint alleges that these injuries were catised by the improper approval

ordinances 21-24 and 21-25 that more than doubled residential density and cut lot sizes in half on

contiguous or néarby land; and that the injury is redressablé by a favorable decision of this court

declaring that these ordinances are improper, null and void.

10
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D. Public Importance Standing

When a matter is of public importance, standing may be conferred by that fact alone.

[S]tanding is not inflexible and standing may be conferred upon a party
when an issue is of such public importance as to require its resolution for
future guidance. In cases falling within the ambit of important public
interest, standing is conferred without requiring the plaintiff to show he
has an interest greater than other potential plaintiffs . . . . Fora court to-
relax general standing rules, the matter of importance must, in the
context of the case, be inextricably connected to the public need for court
resolution for future guidance.

Freemantle, supra. at 44, 193.

1In the present case, future guidance by the court is necessary to determine the validity of
these two ordinances which involve and are evidence of Georgetown County’s repeated
disregard of explicit language in the Comprehensive Plan that restricts density increases in the
South Waccamaw Neck. The issues in this case have potentially far-reaching, widespread,
devastating and irreversible negative impact on the public welfare by serving as a precedent for
similar rezoning of many acres in the South Waccamaw Neck. Accordingly, public importance
standing is appropriate.

IIX. Justiciability .

“A cause of action under the Declaratory Judgment Act is established by showing the
existence of a justiciable controversy, defined as a real and substantial controversy which is
appropriate for judicial determination, as distinguished from a dispute or difference of a

contingent, hypothetical or abstract character.” Farmer v. CAGC Insurance Company, 424 S.C.

579, 588, 819 S.E.2d 142, 147 (Ct. of App. 2018) (citations omitted). See also Jowers v. South

Carolina Department of Health and Environmental Control, 423 S.C. 343, 354 815 S.E.2d 446,
452(S.C. Supreme Ct. 2018). “The Act is to be liberally construed and administered to achieve

its intended purpose to settle and to afford relief from uncertainty and insecurity with respect to

11
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rights, status and other legal relations.” Auto-Owners Ins. Co. v. Rhodes, 405 S.C. 584, 595, 748

S.E.2d 781, 786 (S.C. Supreme Ct. 2013) (citations omitted):

A justiciable controversy is defined as “an existing controversy or at least the ripening

seeds of a controversy.” Sunset Cay, LLC v. City of Folly Beach, 357 S.C. 414, 423-424, 593

S.E.2d 462, 467 (S.C. Supreme Ct. 2004) (citations omitted), and an “actual controversy as

opposed to one that is contingent, hypothetical, or abstract.” Jowers, supra. at 354, 452,

In the present case, Plaintiffs’ Complaint enumerates the particulats of this “actual

controversy” involving the alleged invalidity of two ordinances and sets forth the bases for this

declaratory judgment action by pleading all the concrete facts pertaining to the who, what,

where, when, why and how of this controversy.

A

B.

Paragraph 1 identifies the two ordinances in question, 21-24 and 21-25.
Paragraphs 2 and 3 explain the effect of these ordinances and attach copies.
Paragraph 4 sets forth the “actual” controversy, i.e., that the “ordinances were improperly

approved and are null, void and of no force and effect.”

. Paragraphs 5-23 identify the parties in detail and explain why each is named.

Paragraphs 24-30 set forth details about the parcel.in question and contiguous parcels.
Paragraphs 31-52 set forth the application.details as well as relevant facts and law.
Paragraphs 53—109 set forth facts relevant to the Planning Commission Hearing, the three

County Council readings and the subsequent council meeting on November 9, 2021.

. Paragraphs 110-116 detail the specific bases for jurisdiction, venue and standing, all of

which have been reiterated here in response to this motion.

Paragraphs 117-156 set forth six separate counts under the UDJA requesting the court to

declare the ordinances null, void and of no force or effect for reasons set forth.

12

Z£00022d0220Z#3SYD - SYI1d NOWWOD - NMOLIDHO0TD - Nd 9€:2t §2 98d 2202 - 34 ATIWDIINOYLOT T3

238



There is nothing contingent, hypothetical or abstract about the controversy in this case.
Plaintiffs’ Complaint clearly and unequivocally sets forth far more than the minimum required to
establish an “actual controversy” as contemplated by UDJA.

IV. Necessary Parties
The Uniform Declaratory Judgments Act, S.C. Code, Section 15-53-80 requires that

[wlhen declaratory relief is. sought all persons shall be made parties who

have or claim any interest which would be affected by thé declaration,

and no declaration shall prejudice the rights of persons not parties to-the

proceeding. In any proceeding which involves the validity of a municipal

ordinance or franchise the municipality shall be made a party and shall

be entitled to be heard.
As owner of the land in question, Defendant Goff Trust has a claim or interest that would be
affected by a declaration, and, therefore, is required to be named as a party in the actjon.

V. Conclusion

For the foregoing reasons, Plaintiffs respectfully request this Honorable Court to deny the
Motion to Dismiss of Defendant Goff Trust.

Respectfully submitted,

fs/ Cynthia Ranck Person 7 _
Cymnthia Ranck Person, Esquire (SC Bar #105126)

KEEP IT GREEN ADVOCACY, INC.
P.O. Box 1922

Pawleys Island, SC 29585

(570) 971-8636
kig.advocacy@gmail.com

ATTORNEY FOR PLAINTIFFS

February 25, 2022
Pawleys Island, South Carolina
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STATE OF SOUTH CAROLINA

¥YIN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN

) FIFTEENTH JUDICIAL CIRCUIT
)

Emest F. Middleton, ITI, and Joyce J. Middleton, )

Michael J, Farrar and Diana Farraz, Robert E. Hunt ) CASE NO.: 2022CP2200032

and Jeane M. Sullivan, The Colony Homeowners )

Associafion, Inc., and Keep It Green, Inc,, )

)
Plaintiffs JREPLY TO PLAINFFS® OPPOSITION
3} TO MOTION TQ DISMISS
Georgetown County, Georgetown County Council, ) BENJAMIN F. GOF, SR, TRUSTEE
Louis Morant, Lillie Jean Johnson, Raymond ) AS A DEFENDANT
Newton, Steve Goggans, Everett-Carotina, Johm )

Thomas-and Bob Anderson, in their capacitiesas ) -
elected members of Georgetown County Council, ) a =
Benjamin F. Goff, St., Trustee of the ) e =
Benjamin F. Goff 2004 Revocable Trust, ) ?:% =)
dated June 18,2004, % o< +

Defendants ) SE -

S
REPLY TO PLAINTIFFS’ OPPOSITION TO MOTION TO DISMISS

BENJAMIN F. GOFF, SR., TRUSTEE AS A DEFENDANT
INTRODUCTION

A reply to the Motion to Dismiss was filed with the Cowrt an February 25, 2022 in
response to the Motfon to Dismiss filed on Jamiary 25, 2022, Benjamin F. Goff, Trustee (Goff
Trust) was not served with the Summons and Complaint pursuant to S.C. Rules of Civil
Procedure 4(a) and 12(b)(5). Before filing a response with the Court, the Plaintiffs’ lawyer had
initiated a serving through the Secretary of State’s Office to belatedly serve the Surnmons and
Complaint and provide proof of sexvice to the Court. Consequently, the current circumstances
warrant a reply from Defendant, Benjamin F. Goff, Trustee. The Complaint fails to meet the
requirements of the South Carolina Declaratory Judgment Act (SCDJA). In that the SCDJA is

remedial and pracedural in nature, to create substantive fights or daties, a claim under the act must

show a justiciable controversy. Plaintiffs’ lawsuit lacks standing and a justiciable controversy that
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is a real and substantial- controversy and appropriate for judicial intervention. With regard to the
passage of the ordinances, the actions of Georgetown County Council are “fairly debatable.”
Sections 6-29-720 of the South Carolina Code’s Enabling Act provides deference and flexibility
to local goveming bodies on the passage of ordinances.
STATEMENT OF ISSUES
1. The Complaint does not state any facts, if any, that constitutes a cause of action against
Goff Trust as required by South Carolina Rules of Procedure (SCRP) 12(b)(6).
2. Ina proper case, Goff Trust should be joined pursuant to 19(a)2(i) s an involuntary
plaintiff as opposed to a defendant.
3. The plaintiffs.or organizations, have not demonstrated an injury-in-fact or a legitimate
public importance at the filing of the Complaint; therefore, the plaintiffs lack standing.
4. The plaintiffs” affidavits cite and imply that they paid a premium for the lots proximal to
Goff Trust; therefore, they are retroactively injured by the Goff Trust ordinances.
3. :The"COIOIIlyT subdivision was rezoned to 8,000 sq. ft., R-8 medium density; whereas, the
Goff Trust parce] was rezoned to 10,000 sq. ., R-10 medium density.
6. The Complaint lacks a justiciable controversy and the alleped facts are unsupported and-
contrived to create-a false controversy that is “fairly debatable”.
7. Concurrent with the.approval and adoption of the Goff Trust Ordinances 21-24 and 21-25
to R10 medium density, four commercial parcels at Litchfield Landing, Ordinances 21-26
and 21-27, were approved and adopted to R10 medium density without any opposition
from the individuals, groupsand organizations who opposed the Goff Trust ordinances.
8. Onrdinance 21-24 and Ordinance 21-25 meets the requirements of Section 6-29-720 of the
South Carolina Local Government Comprehensive Planning Enabling Act of 1994. -
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9. The Model Rules of Patliamentary Procedures (Model Rules) created for county
governments hy the South Carolina Association of Counties are the pre-emplive authority
for resolving issues not addressed by-County Councils’ rules and procedures or Roberts
Rules of Order Newly Revised (RONR).

10. RONR states: Changing One’s Vote. “A member has the right to change his vote up to
thie time the result is annotinced, after that he ¢an make the ¢hange only by permission of
the assembly, which can be given by unanimous consent (p. 52), or by the adoption of 2
motion to grant the permission, which is undebatable”.

11. RONR states: Assembly’s Prerogative in Judging Voting Procedures. “Unless the bylaws

provide ottierwise, the assembly itself is the judge of all questions arising which are
incidental to the voting and counting of vates®,
ARGUMENT
INSUFFICIENCY OF SERVICE OF PROCESS

Specifically, the.plaintiffs® lawyer failed to serve the process as required under South
Carolina Rules of Proceduré 4(a) and file proof of service as required under Southi Carolina
Rules of Procedure 5(d) after filing the Summons and Complaint on January 7, 2022, The
Plaintiffs’ lawyer wanted Benjamin F. Goff, Trustee, to file an “Acceptance of Service™ that
would negate the requirements for proof of setvice. Failing that, the Plaintiffs’ lawyer involved
the South Carolina Secretary of State’s Office to solve that problem.

Although, a non-resident trustee, the name and addréss of the Benjamin F. Goff, Trustee
and the Benjamin F. Goff 2004 Revocable Trust was known to the plaintiffs® lawyer through the
public records in'Georgetown County. Addiﬁbﬁally, the plaintiffs.and their lawyer were-aware of

the address in the Motion to Dismiss and the rezonitig application.
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COMPLIANCE WITH COMPREHENSIVE PLAN ENABLING ACT

South Catolina Local Government Comprehensive Planning Enabling Act of 1994,
Section6-29-720. Zoning districts; matters regulated; unifonmity; zoning techniques states:

(C) The zoning ordinance may utilize the following or any other zoning and planning

techniques for implementation of the goals specified above. Failure to specify a particular

technique does not cause use of that technique to be viewed as beyond the power of the
local government choosing to use it: (1) "closter development” or the grouping of
residential, commercial, or industrial uses within a subdivision or development site,
permitting a reduction in the otherwise applicable lot size, while preserving substantial
open space on the remainder of the parcel; . ..

‘The court recognizes that 2 holistic reading of the Enabling Act indicates its purpose is to
provide the flexibility and ability for a local governing anthority to make local decisions
regarding zoning. See S.C. Code Ann. §§ 6—29-:720(C) & 740 (Supp. 2007); Dunbar v. City of
Spartanburg, 266 S.C. 113, 119, 221 S.E.2d 848, 850 (1976) (noting a predecessor to the
Enabling Act of 1994 was broad in its scope and gave municipalities much authority in the field
of zoning). A reviewing court should practice judicial restraint and not supplant its judgment for
the local governing authority's judgment.

Specifically, the South Carolina Supreme Court stated: “The governing bodies of
munricipdlities clothed with authofity to determine residential and industefal districts are better
qualified by their knowledge of the situation fo act upon such matters than are the Courts, and
they will not be interfered with . . . unless there is plain violation of the constitutional rights of
citizens. There isa'strong presumption in‘favor-of-the-validity of municipal zoning ordinances;
and in favor of the validity of their application, and where the Planning and Zoning Commission
and the city council of a municipality bas acted afier considering all the facts, the Court shmﬁd
not disturb the finding unless such action is arbitrary, unreasonable, or in ebvious abuse of its

discretion, or unless it has acted illegally and in excess of its lawfully delegated authortty.
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Likewise, the power to declare an ordinance invalid because it is so unreasonable as to impair or
destroy constitutional rights is one which will be exercised carefully and cautiously, as it is not
the function of the Court to pass upon the wisdom or expediency of municipal ordinances or
regulations.”

The SC Supreme Court has stated that, “[w]e cannot insinnate our judgment into a review-
of the City Council's decision, but must leave that decision undisturbed if the propriety of that
decision is even fairly debatable.” See Bob Jones Uni;r., Inc. v. City of Greenville, 243 S.C. 351,
360, 133 S.E.2d 843, 847 (1963) (citation omitted) and Lenardis v. City of Greenville, 316 S.C.
471,472, 450 S E.2d 597, 598 (Ct. App. 1994) (citation omitted).

SC Supreme Court: “The County Conncil's decision was not arbitrary or capricious, as
required by the applicable scope of revicw. See Bear Enters. v. County of Greenville, 319 S.C.
137, 14142, 459 S.E.2d 883, 886 (Ct. App. 1995) (stating the reviewing court will focus on
whethier the muricipal zoring authofity’s decision was atbitrary or capricious). County Council
reviewed the Planning Department report and the Planning Commission recommendation and
minutes and received a public briefing, with questions and answers, for the second and third
-readings. Accordingly, County Council's decision"was-neither-arbitrary nor capricious.”

In a case decided by the SC Supreme Court, owners of property adjacent to rezoned land
challenged the rezoning ordinance, arguing it conflicted with the local Zoning Land
Development Regulations (ZLDR). See Mikell v. County of Charleston, 375 S.C. 552, 654
S.E.2d 92 (Ct. App. 2007), petition for cert. filed (8.C. January 24, 2008). The court specifically
held that the zoning regulations and SC Cede Ann. Section 6-29-740 provide *County Council
with final decision-muking avthority in rezoning actions. Id. at 560, 654 S.E.2d at 96-97. “As

noted in Mikell, "there is nething to snggest that County Council cannot change an ordinance
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that it created." Id. at 561, 654 S.E.2d at 97. Similarly, the Zoning Regulations of Georgetown
County South Carolina was xiot violated in the approval-and adoption of Ordinance 21-24 and
Ordinance 21-25 or Ordinance 21-26 and Ordinance 21-27.

With respect to judicial review of zoning ordinances, the SC Supreme Court has noted
that there is a strong presumption in favor of validity of municipal zoning ordinances and
validity of their application. See Bob Jones University, Ine. v. City of Greenville, 243 S.C.
351, 133 S.E.2d 843 (1963). The burden of proving the invalidity of a zoning ordinance is on the
party attacking it, and it is incumbent upon the party-attacking it to show through clear and
convincing evidence the arbitrary and capricious nature of the ordinance. Town of Scranton v.
Willoughby, 306 S.C. 427, 412 S.E2d 424 (1992). The Court has concluded that the action of 2
municipality régarding the rezoning of property will not be-overturned by a.court as Jong as the
decision is “fairly debatable”. See Rushing v. City of Greenville, 265 8.C. 285,217 S.E2d
797-(1975). The allegations contained in'the Plaintiffs’ Complaint are-fairly -debatable.

The SC Supreme Court has cautioned that, “[i]t is not the role of the couris to substitute
their judgment for that of local legislative bodies, which are better qualified to act upon local
zoiiing matters.” See Smith v. Georgetown County Council, 292 8.C. 235,355 8.E.2d
864.(Ct.App.1987). Id. 355 S.E.2d 4t 866. The record in this case confains such evidence as to
preclude our finding that the zoning ordinances are arbitrary and capricious.

A Land Use Plan prepated by the Planning Commission has no power to zone property.
The plan does not establish the zoning for the property not does it mardate the County Council
to abide by the plan. It merely provides a general direction for considering future rezoning,
which is a legislative pracess. See Hampton v, Richland County, 292 8.C. 500, 357 S.E.2d

463 (Ct.App.1987) (an ordinance rezoning a particular piece of property, like an ordinance
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adopting a comprehensive zoning plan, is legislative, and as such, presumptively valid because it
is not the court’s prerogative to pass upr;m the wisdom of the municipality's decision)..
PLAINTIFFS COLLECTIVELY LACK STANDING

Section 6-29-760{C) (2004) of the South Carolina Codé provides “{ajn ownerof
adjoining land or his representative has standing to bring an action contesting the ordinance or
amendment; however, this subsection does not create any new-substantive right in any party.”

The SC Supreme Court has rejected competitor’s assertion that standing exists when
alleged damages flow from incréased of perceived unfiuir competition. See Conior Holdings,
LLC v. Cousins, 373 S.C. 81, 86, 644 S.E.2d 58, 60-61 (2007) and 4 Rathkopf*s The Law of
Zoning-and-Planning § 63.34 (4thred. 2605) (“[Glenerally; persons-whose only complaint is that
the rezoning or grant of special permit or variance would create competition with them in the
conduct of their business have been held not to have standing to litigate the validity of the zoning
action.™). Further, “a person whose sole interest for objecting toa zoning board®s action is to
prevent competition with his or hér business is not a person aggrieved, and thereforeé does not
have standing to challenge a zoning decision in cowrt.” See 83 Am. Jur. 2d Zoning and Planning
§ 926 (2003). Where, ds here, the potential injury or prejudice is only an increasé in business
competition, such injury or prejudice is insufficient to confer standing, A competitor challenging
legislative or executive action solely to protect its own éconormnic interests lacks standing. Neither
the fact that parties may suffer reduced incomes or be put out of busirness by more vigorous or
appealing competition, nor the fact that properties on which such businesses are operated would
thus depreciate in value, give rise to a standing to sue.” The:zoning ordinance is not part of a
regulatory scheme to protect against competitive injury, and thus competition is not the kind of.

direct injury which gives rise to standing in a zoning case.” As stated or implied in their
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affidavits, the Colony plaintiffs admittedly are engaged in the competitive business of protecting
and increasing home and property value through the economics of supply and demand.

In Sea Pines Ass’n for Prot. of Wildlife, Inc. v. S.C. Dep't of Nat, Res., 345 S.C. 594, 550
S.E.2¢ 287°(2001), the state supreme court adopted the“stringent-standing test” applied by the
United States Supreme Court in Lujan v, Defenders of Wildlife, 504 U.S. 555 (1992) for
determining constitutional standing. Under that test, an organization seeking redress for an injury
tothe organization itself {so-called “individual stauding"y must carry-the burden of
demonstrating each of the following three elements:

(1) The plaintiff muost have suffered an “injury in fact”™—an invasion of a legally

protected interest which is (3) “concrete and particularized” and (b) “actal or imminent,”

not “conjecturat or hypothefical.™(2) There must be a causal connection between the
injury and conduct complained of—the injury has to be “fairly ... traceable to the
challenged action of the defendant, and not ... the resuit [of] the independent action of
some third party not before the court.” (3) It must be “likely,” as opposed to merely

“speculative,” that the injury will be “redressed by a favorable decision.” Id. at 601, 550

S.E.2d at 291 (quoting Lujan).

“In order for the injury to be “particularized,” it must affect the plaintiff in a personal and
individual way.”"Id. at 602, 550 S.E.2d at 292 (quoting Lujan). Merely alleging an injury that all
members of the public suffer from fails to establish the first prong requiring an individualized
injury. Camival Corp. v. Historic Ansonborongh Neighborheod Association, 407 S.C., 67, 77,
753 S,E.2d 846, 851 (2014).

When an organization sues in its representative capacity on behalf of its constituent
members (“associational standing™), it must be shown that its members have standing to sue in

their own right. See Georgetown Cty. League of Women Voters v. Smith Land Co., 393 S.C.

350, 359, 713 S.E2d 287, 292 (2011). Specifically, the state has adopted the United States
Supreme Court’s test in Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333 (1977} to
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determine when an-organization can'sue in-arepresentative capacity omr behalf of its-members.
Under the Hunt test:

[Aln association has standing to bring suit on behalf of its members when: (a) its
members would otherwise have “standing™ to sue in their own right; (b) the interests it
seeks to protect are germane to the organization’s purpose; and (¢) neither the claim
asserted, nor the relief requested, requires the participation of individual members in the
lawsuit. See Hunt, 432 U.S. at 343; see also Beaufort Realty Co. v. Beanfort Cty., 346
S.C. 298, 551 S.E.2d 588, 589 (Ct. App- 2001); Georgetown Cty., 713 S.E.2d at 292
(citing Hunt),

“Standing is assessed at the time the action is commenced,” not thereafier. See Clark v. Trailingr
Corp., 242 F.3d 388 (10th Cir. 2000) (citing Lujan); see also Associated Credit Union v, Pinto,
677 S.E.2d 789, 791 (Ga. Ct. App. 2009) (“[A]s & general rule, *standing must be determined at

the time at which the plaintiff's complaint is filed in order to place an actual case or controversy
within the purview of the court.” Put more succinctly, the plaintiff must be able to show that he
has becn harmed at the time that the complaint is filed.” (citation omitted)); See Boulware, 422
S.C. at 7, 809-S_E_2d at 226.

A significant number of the purported membership of the organization (“Keep It Green,
Inc.") lack standing to sue the County Council. None can claim an “injury-in-fact” for the

successful rezoning of the Goff parce]. The plaintiffs’ reply memorandum states that “at least

one member has standing”. 'Ihercfnre,_ the nrga.nization fails the Hunt test since it lacks standin_g

to sue in a representative capacity on behalf of all of its constituent members.

It is improper for a plaintiff to retroactively attempt to comect the standing defect by
secking substitution or by amending its pleading. See Clark, 242 F.3d at 388; see also Perdue v.
Lake, 647 S.E.2d 6, 8 (Ga. 2007) (“[A] plaintiff must have standing on the date that his or her
action is filed. Subsequent amendments of a complaint which seck to confer standing based on

events gceurring after the initial complaint was filed cannot cure this jurisdictional defect.”). The
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pl4infiffs adinit that the complaint s premature. The plainfiffS® complaint does not pass the Hunt
test to qualify for standing. The adjacent Colony plaintiffs who have statutory standing have not
demonstrated an injury-in-fact from the:adopted ordinances to warrant standing-to-sue.

To the extent plaintiffs seek to bring this action-on its own behalf to redress injury to the
organization itself (individual standing), plaintiffs cannot satisfy the Lujan test. Plaintiff has
failed to allege any facts showing it will be injured because of the Goff Trust ordinances. The
plaintiffs fail to allege a particularized injury to itself, but merely asserts géneralized issues
suffered by the public as a whole, which are insufficient to establish standing. See Camival, 407
8.C. at 76, 753 S.E:2d at 851. The plaintiffs in their affidavits stated that they-paid an extra
premium when they zcquired the properties that are contiguons to the Goff parcel, therefore,
have been harm by the ordinances. The plaintiffs pretend injury-in-fact does ot meet the
necessary legal burden or the requirements for standing to bring this lawsuit against Goff Trust
and/or the County Council and its members.

COMPLAINT LACKS A JUSTICIABLE CONTROVERSY

The South Carolina Declaratory Judgment Act (SCDJA) “is remedial and procedural in

pature and does not create substantive rights or duties.”™ See Felts v. Richland County, 299 S.C.

214, 383 S.E2d 261, 262-63 (Ct. App. 1989). Fora party to state a claim under the act, a

justiciable contfoversy must be demonstrated. See Griham v. See State Farm Mutual Automobile

Ins. Co., 319 8.C. 69, 459 S.E.2d 844, 845-46 (1995); See Orr v. Clvbum, 277 S.C. 536, 290
S.E.2d 804, B07 (1982). A justiciable controversy is “a real and substantial controversy which is
ripe and appropriate for judicial determination, as distinguished from a contingent, hypothetical
or abstract dispute.” See Pee Dee Elec. Coop v. Carolina Power & Light Co., 279 S.C, 764, 301
S.E.2d 761, 7611983). The concept of justiciability encompasses the doctrines of ripeness,
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moaotness, and standing. See Holden v. Cribb, 349 8.C. 132, 137, 561 S.E2d-634, 637 (Ct. App.

2002).

8.C. Const. art. I.'§ 3, provides that no person shall be deprived of property without due

process cf law. “Appellant has not been deprived of due process of law because he-was not
deprived of his property due to the adoption of the Plan, nor-due to the manmer o6f the Plan's
adoption. Appellant’s claim in this regard is not justiciable becanse it is not ripe for review.” See

Waters v: South Carolina Land Resources Conservation Comm'n, 321 5.C. 219, 467 S.E2d

913 (1996} ("A justiciable controversy.is a real and substantial controversy which is ripe and

appropriate for judicial determination, as distinguished from a.contingent, iypothetical or
abstract dispute.”). Plaintiffs have not been deprived of property or sustained any injury to-sanie,

The Complaint wantonly misstates the results of a valid legislative action at the
Georgetown County Council mesting-on October 26, 2021, the passage of Ordinances 21-24 and
21-25, and chéracterizes an administrative action on November9; 2021 as an apparent
controversy necessitating judicial-intervention in the legislative process.

The main requirement that you must meet to get.a declaratory judgment is to show that
there is an "actual controversy.” See 28 U.S.C. Sec. 2201. This requirement comes from Article:
II] of the United States Constitution, which gives the federal cousts jurisdiction only over
"Cases".and "Controversies:” As reqiiired for declaratory lawshits, the defendant, Benjamin F.
Goff, Trustee, has not denied the legal character or right to property of the plaintiffs. Plaintiffs’
Complaint simply asserted that they have standing fo bring this action because of the County-
Council’s approval of GofPs ordinances which is “a maiter of wide concem and public importance.”

PLAINTIFF CANNOT INVOKE THE PUBLIC IMPORTANCE EXCEPTION

In general, a private individual may not invoke the judiciil power to determine the

validity of an exécutive or legislative act unless the private individual can show that, as a result
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of that action, a direct injury has been sustained, or there is an immediate danger that a direct
injury will be sustained. See Bodman v. State, 403 S.C. 60, 67, 742 S.E.2d 363, 366 (2013).
Under the public importance exception, standing may be conferred u;ion a party “when an issue
is of such public importance as to require its resolution for future guidance.” See Baird v.
Charleston Cty., 333 S.C. 519, 531, 511 S.E.2d 69, 75 (1999). Thus, itis insufficient for
plaintiffs simply to state that the case involves a matier of public importanee. The criteria for
application of the public importance analysis are the need for “future gutdance” from the court.
See ATC, 380 S.C: at 199, 669 S.E.2d at 341 and Bodman, 403 S.C. at 68, 742 5.E.2d at 366.

In ATC, the court rejected plaintiff standing argument to invoke the public importance
exception by arguing that the matter of zoning is important to the public. The Court noted that
“[o]f conrse zoning is a matter of public importance, but the same may be said of most legislative
and executive actions,” Althouph the Court apreed that “the matter of Zoning is important to the
public,” it emphasized that “[fjor a conrt to relax general standing rules, the matter.of importance
must, in the context of the case, be inextricably connected to the public néed for court resolution
for future guidance.” See ATC, 380 S.C. at 199, 669 S.E.2d at 341.

INSUFFICIENT FACTS TO CONSTITUTE A CAUSE OF ACTION

A motion to dismiss should be granted under Rufe 12(h)(6) when the complaint fails to
state facts sufficient to constitute a cause of action. In deciding a motion to dismiss, all pleadings
are to be construed in a'light most favordble to the plaintifT; however, in this instant complaiit,
the alleged facts by the plaintiffs are speculative conclusions and contrived evidentiary facts. The
court need not adopt a party’s legal conclusions based on those alleged facts. See DeBerrv v.
McCain, 275 S:C. 569, 274 S.E.2d 293, 296-(1981); HHHunt Corp. v. Town'of Lexington, 389
8.C. 623, 635, 699°'S.E.2d 699, 705 (Ct. App. 2010); Charleston Cnty. Sch. Dist. v. Laidlaw
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Transit, Inc., 348 S.C. 420, 425, 559 S.E. 2d 362, 364-65-(Ct. App. 2001). An allegatior: ofa
mere legal conclusion is insufficient to state a cause of action. See Jones:v, Gilstrap, 288 8.C.

525, 343 8.E.2d 646 (1986); Smith v. Ashmore, 184 5.C. 316, 152 S.E. 565 (1937). Lacking any

facts that constitutes a cause of action, Goff Trust designation as an “involuntary plaintiff” rather
than “defendant” will allow protection of the trust’s interest pursuant to SCRP 19(a)2(i).

To state 4 cause of action under the Declaratory Judgment Act, a party must demonstrate
a justiciable controversy- “A justiciable controversy is a real and substantial controversy which is
appropriate for judicial determination, as distinguished from a dispute or différence of 4
contingent, hypathetical or abstract character.” See Power v. McNair, 255 S.C. at 154, 177
S.E.2d at 553; Greham v. State Farm Mutual Automobile Ins. Co., 319 S.C. 69, 71, 459 S.E.2d
844, 845 (1995) and Holden v. Cribb, 349 8.C, 132, 137, 561 S.E.2d 634, 637 (Ct. App. 2002).

FURTHERANCE OF A CIVIL CONSPIRACY

Civil conspiracy is-defined as conspiring together to do an unlawful act to the detriment
of another or the doing of a lawful act in an unlawful way to the detriment of another. Proof of
unlawful means or independently unlawful acts in order to establish a civil conspiracy is ne
Tonger required by South Carolina Courts. A cause of action may arise from an act two or more
people committed even where no cause of action would arise if an individual committed the
same act. Under South Carolina law, lawful acts may become actionable as a civil conspiracy
when the object is to ruin-or damage the-business of another: The Colony plaintiffs'statein-the-
affidavits that they signed the “1000 Plus Signatures Petitior” submitted 10 the County Cotncil.

The plaintiffs objected to the approval of the Goff Trust parcel, Ordinances 21-24 and 21-
25, from R-1/2 low to moderate density to R-10 medium density; whereas, four parcels at

Litchfield Landing, Ordinances 21-26 and 21-27, were approved from commercial to R-10

13 252



medium density without any opposition from the plaintiffs who opposed the Goff Trust
ordinances. Presumably, the alleged improper procedures of the Planning Department, Planning
Commission and County Council applied to the Goff Trust parce] were not accorded to the
Litchfield Landing parcels; therefore, the stated problematic issue of increase residential density
on the Waccamaw Neck is being selectively applied.

A civil conspiracy claim must establish (1) the combination or agreement of two or more
persons, (2) to commit an unlawful act or a lawful act by unlawful means, (3) together with the
commission of an overt act in furtherance of the agreement, and (4) damages proximately
resulting to the plaintiff. All prior combined and collective actions in opposition to Ordinance
21-24 and Ordinance 21-25 and the Compleint support a civil conspiracy claim.

CONCLUSION

The plaintiffs® challenge to County Council's Jegal authority failed to demonstrate that
Ordinance 21-24 and Ordinance 21-25 enacted on October 26, 2021 conflicted with the SC
Enabling Act, County Zoning Regulations or County Council Ruies of Procedure; that County
Council’s decision was arbitrary and unreasonable; that the rezoning violated plaintiffs’
constitutional rights;-or-that the-administrative action on"November 9, 2021 was improperor
violated applicable laws, rules, procedures. This court should decline to substitute its judgment

for that of the County Council; therefore, the Complaint should be dismissed.

‘Respectfully Submitted;
The Defendant

Date: March 8, 2022 F. Go
18 Powers Farm Road
Randolph, MA 02368
781-986-0635 (Tel)

goff-chem@juno.com

tee, Pro Se
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GEORGETOWN C/ANO.: 2022-CP-22-00032

Emest F. Middieton, LI, and Joyce I
Middleton, Michael J. Farrar and Diana Farrar,
Robert E. Hunt and Jeane M. Sullivan, The
Colony Homeowners Association, Inc., and

Keep It Green, Inc., DEFENDANTS GEORGETOWN
COUNTY COUNCIL, LOUIS MORANT,|
Plaintiffs, LILLIE JEAN JOHNSON, RAYMOND
NEWTON, STEVE GOGGANS,
Vs. EVERETT CAROLINA, JOHN

THOMAS, AND BOB ANDERSON, IN

Georgetown County, Georgetown County THEIR CAPACITY AS ELECTED

Council, Louis Morant, Lillie Jean Johnson, MEMBERS OF GEORGETOWN
Raymond Newton, Steve Goggans, Everett COUNTY COUNCIL’S
Carolina, John Thomas and Bob Anderson, in MOTION TO DISMISS

their capacities as elected members of
Georgetown County Council, Benjamin F.
Goff, Sr., Trustee of the Benjamin F. Goff 2004
Revocable Trust dated June 18, 2004

Defendants.

St vt v St St et Nntt St Nt St vt v e N v S’ vt Sm S St Soupart Nors Vvapat? N

Pursuant to Rule 12(b)(6) 6f the South Carolina Rules of Civil Procedure, Defendants
Georgetown County Council, Louis Morant, Lillie Jean Johnson, Raymond Newton, Steve
Goggans, Everett Carolina, John Thomas, and Bob Anderson, in their capacities as elected
mémbers of Georgetown County Council, (hereinafter “Defendants”) move to dismiss the
Complaint against them. Plaintiffs’ Complaint seeks to challenge the constitutionality of an
ordinance passed by Defendants but Defendants are not a proper party to such action. Defendants
enjoy legislative immunity as it relates to enacting the challenged ordinances. Since defendants
enacted the ordinances in the sphere of legitimate legislative activity, and Defendants’ actions in

doing so are not subject to judicial review. S.C. Pub. Int. Found. v. Courson, 420 S.C. 120, 125,

801 S.E.2d 185, 187 (Ct. App. 2017).

Page 1 of 2
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Further, there is no relief Plaintiffs could obtain from these Defendants, as courts lack the
power to compel a legislative body to take legislative actton with respect to a challenged ordinance.
See Foster v. Taylor, 210 8.C. 324, 333, 42 S.E.2d 531, 536 (1947) (“The court will, of conrse,
not attempt to compel the legislature by mandamus to perform a legislative duty or function.”). If
Plaintiff prevails, he could obtain whatever relief he is entitled to obtain from Georgetown County,
which is the proper party to challenge the constitutionality of a county ordinance.

Based on the contents of this motion, any accompanying memorandum, evidence,
documents, and/or authorities which may be submitted to the Cousrt prior to or during the hearing
on this motion, and the arguments of counsel for Defendants, Defendants pray the Complaint
against these Defendants be dismissed in its entirety. Further, Defendants pray for such other and

further relief as this Court may deem just and proper under the circumstances.

RESPECTFULLY SUBMITTED,

SMITH | ROBINSON
Smith Robinson Holler DuBose and Morgan, LLC

By: s/H. Thomas Morgan Jr.
H. Thomas Morgan, Jr., SC Bar #73585

Rachel Lee, SC Bar No. 104184

ATTORNEYS FOR DEFENDANTS
GEORGETOWN COUNTY COUNCIL, LOUIS
MORANT, LILLIE JEAN JOHNSON,
RAYMOND NEWTON, STEVE GOGGANS,
EVERETT CAROLINA, JOHN THOMAS, AND
BOB ANDERSON, IN THEIR CAPACITIES AS
ELECTED MEMBERS OF GEORGETOWN
COUNTY COUNCIL

935 Broad Street

Post Office Drawer 39

Camden, South Carolina 29020

(803) 432-1992

tommy{@msmithrobinsonlaw.com
Rachel.Lee@smithrobinsonlaw.com

April 11,2022

Page 2 of 2
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STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Emest F. Middleton, IIl, and Joyce I.
Middleton, Michael J. Farrar and Diana Farrar,
Robert E. Hunt and Jeane M. Sullivan, The
Colony Homeowners Association, Inc., and
Keep It Green, Inc.,

Plaintiffs,
V8.

Georgetown County, Georgetown County
Council, Louis Morant, Lillie Jean Johnson,
Raymond Newton, Steve Goggans, Everett
Carolina, John Thomas and Bob Anderson, in
. their capacities as elected members of
Georgetown County Council, Benjamin F.
Goff, Sr_, Trustee of the Benjamin F. Goff 2004
Revocable Trust dated June 18, 2004

Defendants.

IN THE COURT OF COMMON PLEAS

C/A NO.: 2022-CP-22-00032

STIPULATION OF DISMISSAL OF
DEFENDANTS GEORGETOWN
COUNTY COUNCIL, LOUIS MORANT,
LILLIE JEAN JOBNSON, RAYMOND
NEWTON, STEVE GOGGANS,
EVERETT CAROLINA, JOHN
THOMAS, AND BOB ANDERSON, IN
THEIR CAPACITY AS ELECTED
MEMBERS OF GEORGETOWN
COUNTY COUNCIL

The parties hereby stipulate, pursuant to Rule 41 of the South Carolina Rules of Civil

Procedure, to the dismissal, without prejudice, of any and all claims against Defendants

Georgetown County Council, Louis Morant, Lillie Jean Johnson, Raymond Newton, Steve

Goggans, Everett Carolina, John Thomas and Bob Anderson, in their capacities as elected

members of Georgetown County Council, in the above-captioned matter. This dismissal has no

effect on the remaining claims or defendants. The parties further stipulate that the dismissed parties

are not necessary parties under Section 15-53-80 of the South Carolina Uniform Declaratory

Judgments Act, SC Code of Laws 15-53-10, et. seq.

<<<<<Signatures on following page>>>

Pagel of 2
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WE SO STIPULATE:

By: s/Cynthia Ranck Person

Cynthia Ranck Person, SC Bar #105126.
Attorney for Plaintiff

KEEP IT GREEN ADVOCACY, INC

PO BOX 1922

Pawleys Island, SC 29585

(570)971-8636
Kig.advocacy@gmail.com

By: s/ H. Thomas Morgan, Jr.

H. Thomas Morgan, Jr., SC Bar #73585
Rachel Lee, SC Bar #104184

Smith Robinson

Attorneys for Defendants Georgetown County
Council, Louis Morant, Lillie Jean Johnson,
Raymond Newton, Steve Goggans, Everett
Carolina, John Thomas arid Bob Andetson, in their
capacities as elected members of Georgetown
County Council

935 Broad Street

Post Office Drawer 39

Camden, South Carolina 29020

(803) 432-1992

tommy@smithrobinsonlaw.com
Rachel.lee@smithrobinsonlaw.com

Page 2 of 2
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STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Emest F. Middleton, III, and Joyce I.
Middleton, Michael J. Farrar and Diana Farrar,
Robert E. Hunt and Jeane M. Sullivan, The
Colony Homeowners Association, Inc., and
Keep It Green, Inc.,

Plaintifts;
VS,

Georgetown County, Georgetown County
Council, Louis Morant, Lillie Jéan Johnson,
Raymond Newton, Steve Goggans, Evereit
Carolina, John Thomas and Bob Anderson, in
their capacities as elected ‘members of
Georgetown County Council, Benjamin F.
Goff; Sr., Trustee of the Benjamin F. Goff 2004
Revocable Trust dated June 18, 2004

Defendants.

) INTHE COURT OF COMMON PLEAS

)
) C/ANO.: 2022-CP-22-00032

S

)

)

%

)  STIPULATION OF DISMISSAL OF
) DEFENDANTS GEORGETOWN

) COUNTY COUNCIL, LOUIS MORANT,
) LILLIE JEAN JOHNSON, RAYMOND
) NEWTON, STEVE GOGGANS,

) EVERETT CAROLINA, JOHN

) THOMAS, AND BOB ANDERSON, IN
)  THEIR CAPACITY AS ELECTED

) MEMBERS OF GEORGETOWN

) COUNTY COUNCIL

)

)

)

)

)

)

)

The parties hereby stipulate, pursuant to Rule 41 of the South Carolina Rules of Civil

Procedure, to the dismissal, without prejudice, of any and all claims against Defendants

Georgetown County Council, Louis Morant, Lillic Jean Johnson, Raymond Newton, Steve

‘Goggans, Everett Carolina, John Thomas and Bob Anderson, in their capacities. as elected.

members of Georgetown County Council, i the above-captioned matter: This dismissal has no

effect on the remaining claims or defendants. The parties further stipulate that the dismissed parties

are not necessary parties under Section 15-53-80 of the South Carolina Uniform Declaratory

Judgments Act, SC Code of Laws 15-53-10, et. seq.

<<<<<Signatures on following page>>>

Page 1 of 2
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WE SO STIPULATE:

By: s/Cynthia Ranck Person N
Cynthia Ranck Person, SC Bar #105126

Attorney for Plaintiff

KEEP IT GREEN ADVOCACY, INC
PO BOX 1922

Pawleys Island, SC 29585

(570) 971-8636
Kig.advocacy@gmail.com

By: s/ H. Thomas Morgan, Jr.

H. Thomas Morgan, Jr., SC Bar #73585
Rachel Lee, SC Bar #104184

Smith Robinson

Attorneys: for Defendants Georgetown County
Council, Louis Morant, Lillie Jean Johnson,
Raymond Newton, Steve Goggans, Everett

- Carolina, John Thomas and Bob Anderson, in their

capacities as elected members of Georgetown
County Council

935 Broad Street

Post Office Drawer 39

Camden, South Carolina 29020

(803) 432-1992

tommy@smithrobinsonlaw.com
Rachel.lee@smithrobinsonlaw.com

Page 2 0f 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) FIFTEENTH JUDICIAL CIRCUIT

)
Emest F. Middleton, IT], and Joyce J. Middleton, )

Michael J. Farrar and Diana Farrar, Robert E. Huat ) CASE NO.: 2022CP2200032
and Jeane M. Sullivan, The Colony Homeowners )
Association, Inc., and Keep It Green, Inc., )

Plaintiffs ) STIPULATION OF DISMISSAL OF
) DEFENDANTS, BENJAMIN F. GOFF,
Georgetown County, Georgetown County Council, ) SR., TRUSTEE AND THE BENJAMIN F.
Lounis Morant, Lillie Jean Johnson, Raymond ) GOFF 2004 REVOCABLE TRUST,
Newton, Steve Goggans, Everett Caroling, John ) DATED, JUNE 18, 2004
Thomes and Bob Anderson, in their capacities as

, )
elected members of Georgetown County Couecil; ) = F
Benjamin F. Goff, Sr., Trustee of the ) a, B 5
Benjamin F. Goff 2004 Revocable Trust, - ) me-. £ &
dated June 18, 2004, ) =y .5 Sm -
) Q-0 TE -
, =° o .
Defendants ) 8§ = gc.
S =2 - .
STIPULATION OF DISMISSAL OF DEFENDANTS ' @3¢ 1.

BENJAMIN F. GOFF, SR., TRUSTEE AND THE BENJAMIN F. GOFF 2004
REVOCABLE TRUST, DATED JUNE 18, 2004

The parties hereby stipulate, pursuant to South Carolina Rules of Civil Procedure, Rule

41, to the dismissal, without prejudice, of any and all claims against Defendants Benjamin F.

Goff, Sr., Trustee and the Benjamin F. Goff 2004 Revacable Trust, dated June 18, 2004 (“Goff
Trustee”). As trustee and owner, .an application to rezone an unimproved parcel of land, Case
Number REZ-21-28323, was submitted to the Georgetown County Pianning Department and it
resulted in the approval and adoption of Ordinances Number 21-24 and 21-25 by the
Georgetown County Council. In an email message, dated February 7, 2022, subject, Middleton v.
Georgetown County..., the Plaintiffs’ lawyer stated, “My clients have no specific claims against
you...” with reference to Goff Trustee. The email further stated the willingness of the Plaintiffs
to agree to dismissal without prejudice of the Goff Trustee’s Motion to Dismiss, dated January

25, 2022, pending an agreement between all parties. Plaintiffs’ Complaint does not state any
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wrongdoing by Goff Trustee in the procedural approval and adoption of the Ordinances. This

dismissal has no effect on remaining claims and defendants or claims by Goff Trustee. The

parties further stipulate that the dismissed parties are not necessary parties under Section 15-53-

80 of the South Carolina Uniform Declaratory Judgments Act, S.C. Code Ann., Sec. 15-53-10.

Date: April 30,2022

Attached: Exhibit A

Respectiilly Submitted,
The Defendants.

) < _
el R Gdé,i; s, Pro Se
18 Fowers Farm Road

Randolph; MA 02368
781-986-0635 (Tel)
goff~chem@juno.com
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"B IJUNO Message Center B A

From:; KIG Advocacy <kig.edvocacy@gmail.coms
To: gofi-chem@juno.com
. Sent: Mon, Feb 07, 2022 12:27 PM
Subject: Middleton v. Georgetown County
Acceptance of Serv... (14KB)

Goad aftemnoon, Mr. Gofi:
I hope you are weilA

We-received your-Motion to Dismiss end wanted to fet you know thet we have a-potential resefution of your motiorif the-cauntyis
willing to agrée. My clients have no specific claims egainst you, and the only reason you are Induded as 2 partyis that the
Daclarstory Judgment Act states that all "parties In Interest” must be named, As owner of the fand, the trustis arguably a party In
interest. If the county Is willing to stipulzte that you are not a parly in interest for purposes of the DJA, and thata dacision on the
issues would be blading on il parties without kaving you as a party, wa would agree to your dismissal without prejudice.

As soon as the cotnty defendants Rave officially accepted senvice and their attorney has entared an gppearance, b will conlact them
about theit willingness to agree to this.

MWe have-the.additianal matfer of neading to-officially accomplish service of the-complaint on you. We-have been altempting‘to-do that
through Attomey Dellis, the Chatieston attomey that filed your Cerfificate of Trust. You have clearly received the Complaint Inasmirch
as you have filed a responsive rmotion, but the court will need to have evidence of service. If you are willing to 5ign an Accepiance of
Service, | have attached the proper form which you may sign and return for fling. All the counfy defendants are accepting semvice in
1hls manner. 1f you are not willing to accopt service, | will have no choice but {o accomplish service upon the trust through the
Secretary of State. If you wish me fo email you a copy of the complaint and éxtittiits, 1would be happy o do'that as well.

Thank youfor your kind attentiorz'l look forward {6 hearing from yourabout this.

Sinceraly,
Cindy Pesson

Cynthla Ranck Persion, Esquire
Chief Counsel & Executlve Directar

KEEP IT GREEN ADVOCACY, INC.
R.O. Box 1522

PawleysIsland, SC 20585
KIG.Advocacy@gmail.com
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Forward thinking. Results driven.

Swifth Robinson Holler BuBose and Morgan, LLC

COLUMBIA 2530 Cevine Street, Columbia, SC 29205 SUMITER 126 M. Main Strest, Sumter, SC 29151 CANMDEN 935 Broad Street; Camden;, SC 29020

P:803.254.5445 F:803.254.5007 P:803.778.2471 F:803.778.1643 P:803432.1992 F:803432.0784

Reply To: Cnden!

May ¥ ,2022

VIA EMAIL

The Honorable Benjamin H. Culbertson
Georgetown County Courthouse

401 Cleland St,

Georgetown, SC 29442
beulbertsonsc@sccours. org

RE: Ernest F. Middleton, IlI, and Joyce J: Mi iddleton, Michael J. Fayrar and Diana
Farrar, Robert E. Hunf and Jeane M. Sullivan, The Colony Homeowners
Association, Inc., and Keep It Green, Inc., Plaintiffs, vs. Georgetows County,
Georgetown County Council, Louis Mo ant, Lillie Jean Johnson, Rapmond
Newton, Steve Goggans, Everett Carolina, John Thomas and Bob Anderson, in
their capacities as elected members of Georgetown County Council, Benjaniin
F. Goff, Sr., Trustee of the Belyamm F. Goff 2004 Revocable Trust dated June
18, 2604, Defendants.

C/A No. 2022-CP-22-00032

Dear Judge-Culbertson:

I Impe this correspondence finds you and your: staff well. Rachel Lee and I represent the
Defendants in the above-referenced case filed by Plaintiff Keep It Green Advocacy, Inc.,
represented by Cindy Ranck Person.

The parties have reached a resolution of our Motion to Dismiss. The Stipulation of
Dismissal of Defendants Georgétown County Council, Louis Morant, Lillie Jean Johnson,
Raymond Newton, Steve Goggans, Everett Carolina, John Thomas and Bob Andeison, in their
capacities as elected members of Georgetown County Council, was filed with the Court April 28,
2022. This dismissal has no effeet on the remaining claims or defendants. The parties further
stipulate that the dismissed patties are not necessary parties under Section 15-53-80 of the South
Carolina Uniform Declaratory Judgments Act, SC Code of Laws 15-53-10, et. seq.

Thank you for your consideration of this matter and your willingness to preside-over this
matter. If there are any questions, please do not hesitate fo contact me. 1 am copying Plainfiff’s
Counse] on this communication with the Court.

s SmilbRatinsonlavicom
Fourrding Pastrers: GotAutrell Sstth,fr. | Jenathan M.Robinsen 1 DaidC.Holler | Sohn¥.DuBese i | #,Thomat Morgan, Je.
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Very truly yours,

SMITH ROBINSON HOLLER
DuBOSE AND MORGAN, LLC

H. Thomas Morgan, Ji.
HTMisr

cc: Cindy Ranck Person, Esquire (via electronic mail)
Rachel Lee, Esquire (via electronic mail)
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STATE OF SOUTH CAROLINA )

) COURT OF COMMON PLEAS

COUNTY OF GEORGETOWN ) FIFTEENTH JUDICIATL CIRCUIT
2022-CP-22-00032

ERNEST F. MIDDLETON, III, )
And JOYCE J. MIDDLETON, )
MICHAEL J. FARRAR and )
DIANA FARRAR, ROBERT H. HUNT )
and JEANE M., SULLIVAN, the )
COLONY HOMEOWNERS ASSOCIATION )
INC., and KEEP IT GREEN, INC.,)
PLAINTIFFS,)

)

VS. )

)

GEORGETOWN COUNTY and )
BENJAMIN F. GOFF, SR., TRUSTEE)
OF THE BENJAMIN F. GOFF 2004 )
REVOCABLE TRUST DATED )
JUNE 18, 2004, )
' DEFENDANTS. )

TRANSCRIPT OF RECORD

May 19, 2022

Virtual Courtroom via Webex

BEEFORE:

THE HONORABLE STEVEN H. JOHN, JUDGE

APPEARANCES:

CYNTHIA RANCK PERSON, ESQ.

Attorney for the Plaintiffs

BENJAMIN F. GOFF
Pro Se Defendant

BCONNIE M. BRITT
Official Court Reporter
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(WHEREUPON, there were no witnesses called.)

E,X-HIBIT_S

(WHEREUPON, there were no exhibits introduced.)
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(The following hearing was held via Webex on

May 19, 2022.})
THE COURT: This is 2022-CP-22-32, Ernest F. Middleton,

| I11, plaintiff, and others vs. Georgetown County, defendant,

and others; one of those defendants being Benjamin F. Gofi,
8r., as a Trustee of trust.

Now, Ms. Person, who do you represent, please, ma’ am?

MS. PERSON: I represent all plaintiffs.

THE COURT: And, Mr. Goff, you represent yourself, the
Trustee of the trust; is that correct?

MR. GOFF: That is correct. Yes, sir.

THE COURT: All right. Very good. Now, before we get
into any arguments about the motion to dismiss, I want to —-—
having looked at the file, I want to cover one thing before
we go any further. BAs I understand it, Mr. Goff -- and you
tell me if I'm correct -- you have objected to the service
of the summons and complaint upon you; is that correct?

MR. GOFF: Yes, sir.

THE COURT: All right, sir.

MR. GOFF: To the survey?

THE COURT: Service.

MR. GOFF: ©No, sir, I did not. I was not served with
the summons and complaint.

THE COURT: Okay. Well, that's wha; I asked you; if

you objected to the service, meaning you don‘t agree that
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you were served or properly served with the summons and
complaint.
MR. GOFF: Excuse me. I had voluntarily appeared by

filing a motion on January 25th of this year. And voluntary

-— it was voluntary appearance is proven to personal service

as I understood it.

THE COURT: Unless you object in that voluntary
appearance to the service. Okay? Just bécause you file a
motion to say I wasn’t properly served, doesn’t mean you’re
in the case.

MR. GOFF: That’s correct. But I didn’t object td the
service.

THE COURT: So as I read your motion, one of the things
that’s in your motion is you are saying you were not
properly served with the summons and complaint?

MR. GOFF: That is correct.

THE COURT: All right. And so do you want to make some
argument to the Court about that? Just that issue.

MR. GOFF: I think we’re beyond that, because I was...

THE COURT: No, sir. You’'re not beyond that.

MR. GOFF: Okay.

THE COURT: You filed a motion. BAnd part of the
grounds of that motion say, I was not properly served.

MR. GOFF: I was not properly served.

THE COURT: Well, okay. So listen to me. All right,
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please. Since you put that in your motion that you were not
properly served, you are able to argue that point to the
Court. All right.

MR. GOFF: Yes, sir. I understand that.

THE COURT: So —=-

MR. GOFF: And I maintain that.

THE COURT: AIl right. So you want -— you 'do object
because you don’t think you were properly served; is that
right?

MR. GOFF: That’s correct.

THE COURT: All right. What I'm going to do, now, is
I’'m going to turn to Ms. Person, and hear her arguments as
to why she believes you were properly served. And we’ll see
if the Court has some gquestions or there’s any further
response that’s necessary.

So, Ms. Person, let me hear from you, ma’am.

MS. PERSON: Yes. Thank you, Your Honor. In this
case, Mr. Goff is the Trustee of an Inter Vivos Trust that
owns property in South Carolina. And that would be the
property that’s the subject matter of this declaratory
judgment action. And there is no resident trustee named for
that trust. 2And so under South Carolina Code of Laws 15-8-
440, subsection (3), the Secretary of State of South
Carolina is authorized to accept Service of process when

there is no resident trustee of an Inter Vivos Trust that
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owns property in South Carolina.
And the South Carolina Secretary of State did accept
service, and we filed that proof of service, Your Honor.
THE COURT: All right. And I see that. Did you

attempt any kind of personal service on Mr. Goff, knowing

where he resided?

MS. PERSON: In Massachusetts.

THE COURT: In Massachusetts. Did you try any personal

service on him?

MS. PERSON: We did send him a letter and an email
asking him to accept service.

THE COURT: Which he’s not obligated to do.

MS. PERSON: Which he is not obligated to do.

THE COURT: Okay. So -=--

MS. PERSON: And so ——-—

THE COURT: -—— under the other methods of service,
under Rule 4, did you give it to the sheriff of the county
in which he lived to serve him with the summons and
complaint, or do anything like that or send it certified
mail?

MS. PERSON: We did not because it was a trust and we
had this provision under 15-9-440.

THE COURT: All right.

All right. Mr. Goff, let me hear your argument.

MR. GOFF: I did receive an email from you —-- from
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Attorney Person wanting me to sign an acceptance of service.
She threatened that if I didn't sigg that she would go to
the Secretary of State which she did. And I did recelve a
package.

THE COURT: From the Secretary of State?

MR. GOFF: Yes. But the service was not made, and
there was no proof of service filed within the ten-day
period that was reguired by the rules.

THE COURT: All right. So that’s your argument on
that; is that correct?

MR. GOFF: On that particular point; yes, sir.

THE COURT: All right. Well, hold that in abeyance.
And so you’ve got other grounds in your motion to dismiss.
Now, you understand that you’re operating under Rule

12 (b) (6), South Carolina Rules of Ciwvil Procedures; you

‘understand that? &As you put in your motion?

MR. GOFF: Right. My motion to dismiss is a 12(b) (6}
motion based on South Carolina Rules and Procedure.

THE COURT: Okay. And you understand, sir, that all I
can look at when you make a motion under 12(b) (6) is the

four corners of the summons and complaint; what is contained

'in the summons and complaint. I can’t accept any outside

arguments or documentation. We are just -- we are bound

‘under 12(b) (6) -— we’'re just looking at the summons and

complaint. That’s all. And South Carolina rules are that
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'if any cause of action that the Court could determine from

looking at the summons and complaint that there’s any kind
of cause and action in that summons and complaint that is
properly filed.

MR. GOFF: Well, I complained in the motion t0 dismiss
about the service of the complaint; the absence -— the lack
of standing; and the absence of a justiciable controversy.

THE COURT: All right, sir. Let me hear you about your
argument about justiciable controversy.

MR. GOFF: Yes. Again, lét me say for the Court, I am
Benjamin F. Goff, Trustee and sole Trustee of the Benjamin
F. Goff 2004 Revocable Trust dated Juné 2004. As we just --
the complaint does not state a cause of action against Goff
Trustee or Goff Trust.

THE COURT: All right, sir.

MR. GOFF: The individuals in the complaint, as 1I've
already said, lack standing to bring this legal action, and
the complaint lacks a justiciable controversy. None of the
plaintiffs have demonstrated an injury in fact at the time
of the filing of theé complaint or any future prospective
injury in fact. The complaintists, those who provided
affidavits, infer that they paid a premium for their
properties based on the fact that the Goff Trust property

was zoned R-1/2; and as a consequence of the ordinance, they

are now harmed.
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THE COURT: All right, sir.

MR. GOFF: All right. The complaint (inaudible) states
the legislative action on October 26th at the third reading
when ordinance 21-24 and 21-25 was passed, and Some
inference about an administrative action that occurred on
November 9th was a violation of council procedures. In
fact, at the reading, third reading, on October 26th, there
was an abstention by one councilman who had previously
voted. 2As a consequence of that abstention, the passage
defaulted to the model rules of parliamentary procedures
which was developed by the South Carolina county of
government of -— for —— I’'m misstating that -— for city
councils.

The ordinance passed, and they were cited as passed by
the attorney for the town. Subsequent to that, we have this
complaint that’s alleging that the ordinance didn’t pass;

therefore, there was some inappropriate activities that took

‘place on November 9th. Now, what we have now and the most

pertinent thing is that the plaintiff’s attorney and the

Georgetown County attorney has agreed to a stipulation of

| dismissal of the county council and the elected members of

thé county council in their role as elected members. As a
consequence to that, there’s nothing in the complaint that
infers wrongdoing by Goff Trustee or Goff Trust. Therefore,

absence the county council members, there are no viable
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defendants in the complaint. Certainly, as I understood it,
the county council wants to maintain the defendant -- the
Georgetown County as a defendant. And vwhat my argument 1s
Benjamin F. Goff, Trustee and the Trust should not be
defendants in this complaint. TIf anything, they should be
involuntarily plaintiffs under Rule 19(a).

But nonetheless, ¥’m arguing that this complaint cannot

proceed, and should be dismissed in its entirety if the

| Georgetown County Council and their selected members are no

longer defendants in the complaint. And if, in fact, the
county attorney wants to proceed with this complaint against
the county council, there shouldn’t be any reference to
ordinance 21-24 or 21-25 or the Goff Trust parcel. We've
done nothing wrong in this case except submit an application
to the Planning Department which was approved by the
Planning Commission; and subseguently, the ordinance were
adopted by the council.

Certainly, the Supremé Court and other case laws from
the State of South Carolina detérmine that if there’s no
justiciable controversy and injury in fact, whatever is
stated as a controversy is fairly debatable, this is —— 1o
requirement for judicial intervention. The plaintiffs want
to infer, as I indicated, that they’re injured in fact,
which they aren’t. And that this is -— (inaudible) of my

ordinance is of importance, which it’s not. At the same

10
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time and concurrent with the approval of the Goff Trustee
Ordinance, there was an ordinance -— an application from
Litchfield Landing to rezone to the same R10 medium density
as the Goff Trust Ordinance. And, yet, there is no

opposition if any from the plaintiffs and this organization,

'Keep It Green.

In addition to that, it appears that there’s been an

organized and combined effort on the part of the plaintiffs

to injure Goff Chem in some capacity. And as a consedquence
to that, based on compulsoxry counterclaim requirement, I
filed a counterclaim and complaint mainly charging them with
civil conspiracy:; it’s that, in fact, what they did. The
complaint, itself, states numerous letters that were
organized and sent by the éounty council. There was a 1000
page petition; signatures submitted to the county council;
all to avert the approval of these ordinances. And the

plaintiffs have (inaudible) intervention in order to stymie

| or reverse the process of these ordinances having been

approved and adopted by the county council.

So ¥'m requesting this Honorable Court to dismiss this

| complaint in its entirety. And if, in fact, the county

council wants to move forward with some sort of complaint,
it should address all issues that should have applied to all

ordinances been approved if, in fact, they’re not following

the county rules and procedures. But I don’t believe that

11
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{is the case. Thank you.

THE COURT: All right, sir. Thank you, Mr. Goff.

2ll right. Ms. Person, let me hear your response,
please, ma’am.

MS. PERSON: Thank you, Your Honor. Again, T just want

to point out that there were some matters of the merits that

1aren’t appropriate for a 12(b) (6). And unless Your Honor

wants to hear about those, I will not address those

i particular matters.

I certainly —— I sympathize with Mr. Goff's position in
the sense that I know he feels he didn’t do anything wrong,
and we don’t think that he did something wrong. But it is a
declaratory judgment action, and he does own the property

that is affected by these ordinances. BAnd so under the

Declaratory Judgment Act, he is a necessary party.

So I will address the standing issue. We’ve addressed

it thoroughly in thé memorandum of law if Your Honor has

"that.

THE COURT: Yes.

MS. PERSON: Yeah. Only one source of standing’s
necessary. The plaintiffs in this case all have standing by
virtue of the Comprehensive Planning Enabling Act of Section
7-60(c) which, specifically says that in the context of the
amendment of a zoning ordinance, the owners of adjoining

land or their representatives have standing. And in this

12
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particular case, all the plaintiffs, with the exception of

Keep It Green, are owners of adjoining land. And Keep It

.Green is their representative.

So we really don’t have to go further than that, but
even if we wanted to, the Uniform Declaratory Judgments Act
provides standing as well as does the Freedom of Information
Act for the account that we raised under that. So if any of
these are established, and we would submit that they all

are, this is the end of the inquiry. In addition to

- statutory standing, Keep It Green has associational

standing, and we’ve set that forth in our brief as well as
constitutional standing.

And with respect to the justiciability issue, case law
is very clear that if there’s any kind of actual
controversy, there’s justiciability. And in this particular
case, it’s clear we have some issues of whether or not to
the validity of the ordinances -— or whethér or not the
ordinances are valid; and that is the controversy. I set

out in our memorandum the very specific references in the

memorandum -— or excuse me, in the complaint. We tried very

hard in drafting the complaint to plead very specifically

and comprehensively about standing and justiciability in

order to avoid a 12(b) (6). So that would be our position.
I do want to say something about the service of

process. My understanding of that provision is that it

13
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wasn’t -- and the provision I’m referring to is the South

Carolina Code of Laws 15-9-440, subsection({(3). There wasn’t

a requirement that we go through any attempts under Rule 4,
necessarily, to accomplish service. S50 I just -— that was
my understanding.

THE COURT: I understand.

MS. PERSON: COkay.

THE COURT: I understand your position. I just wanted
to be —-

MS. PERSON: Yeah.

THE COURT: -—-- clear about how service was

accomplished, and whether or not anything else occurred.

Okay. All right.

So, Mr. Goff, do you want to make any brief reply?

MR. GOFF: Your Honor, I think the plaintiff’s
complaint speaks for itself. And my motion and memorandum
of law clearly delineates what the issues are and how they
arise. And I think the Court will be able to discern from
that whether or not there’s a justiciable controversy. And,
again, the plaintiff’s complaint clearly indicates that they
combine to injure Goff Trustee and Goff Trust from rezoning
this property.

If you —-— the plaintiff’s website was a constant
solicitation to its members in the community to act against

this particular brdinance. And it appears to me, it was

14
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selective in nature. Thank you very much.
THE COURT: All right. Thank you, Mr. Goff.
And thank you, Ms. Person
MS. PERSON: Thank you, Your Honor.
THE COURT: What I'm going to do is I'm going to go

back -— new, based upon the arguments that have been made

here today, I'm going to go back and review the clerk of

court’s electronic file; the motion to dismiss; the response

to the motion to dismiss; and the response to the response

to the motion to dismiss that Mr. Goff filed. And I’m going

to go back and review those, combined with the arguments
today; I will shortly give a ruling to you.

Now, Mr. Goff, I want to make sure that the clerk of
court’s office here in Georgetown County has your proper
email address.

MR. GOFE: Yes, sir. Yes, they have my proper email
address. I'1ll repeat it for the Ccurt.

THE COURT: That’s very good. T just want to make sure

that so when there’s communication, we make sure that you’re

“incduded and you kiow what's going on.

MR. GOFF: Yes, sir. I receive emails from the court.

"So the address is properly recorded with them.

THE COURT: Okay. All right. Could you, Mr. Goff, if
you can, can you —— just so we're all on the same page, say

your email address to me? I want to make sure.

15
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MR. GOFF: Yes, sir, I will. The email is Goff, G-o-f-
f, dash, c-h-e-m at juno dot com. Goff as in my last name,

Charlie Harry Edward Mary at Juno dot com. It's a dash, a

hyphen, between, not an underscore.

THE COURT: All right. It’s a hyphen not an

underscore. All right. Very good. Mr. Goff, T appreciate

it.

Ms. Person, I appreciate it.

And we’ll shortly let everyone know the Court’s ruling
in this matter. All right. Thank y'all very much.

MS. PERSON: Thank you, Your Honor.

MR. GOFF: I appreciate your hearing the case, Your

'Honor, and the questions you’ve asked, and what you say how

.you’ re going to proceeéd. Thank you very much.

THE COURT: Yes, sir. Well, I appreciate it, Mr. Goff.
You did a fine job being a pro sé participant. You did a
fine job arguing your pesition. I appreciate it very much.

MR. GOFF: Thank you.

THE COURT: Thank you.

~—-— END OF TRANSCRIPT OF RECORD —---—
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CERTIFICATE OF REPORTER
I, the undersigned BONNIE M. BRITT, Official Court
Reporter for the Ninth Judicial Circuit of the State of
South Carolina, do hereby certify that the foregoing is a
true, accurate, and complete transcript of record of all of

the proceedings had and evidence introduced in the trial of

the captioned case, relative to appeal, in the Circuit Court

for Georgetown County, South Carolina, on the 19th day of

May 2022.

I do further certify that I am neither of kin, counsel,
nor interest to any party hereto.
August 19, 2022

“ Pz M. BML

Official Court Reporter
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BenjaminF |5/19/ 202_2_MQ'I'ION_Roster[Notice Action 04/ 26/2022-
- |Goff Sr Tr of Case Roster Publication Se 15:06 .
Benjamin F [5/1972022_MOTION_Roster/Notice|Action " |04/26/2022-
. |Goff Sr Tr of Case Roster Publication Se ) 15:06
; |[Benjamin F  [Answer/Answer & Filing 04/1872022~
Goff Sr Tr Counterclaim/Complaint 10:32
Benjamin F [Service/Certificate Of Service/H Filing 04/18/2022-
. |Goff Sr Tr Thomas Morgan Jr ) (10:32
| |[Benfamin'F  [Service/Certificate Of Filing 04/18/2022~
¢ |Goff Sr Tr Service/Cynthia Ranck Person 10:32
| [Georgetown |NEF(04-11-2022 04:23:12 PM) Filing 04/11/2022~ g
County Answer/Answer 16:58
" |Georgetown |NEF{04-11-2022 04:19:07 PM) Filing 04/11/2022- B
County Motion/Dismiss ' 16:42
| Council
Georgetown |[Answer/Answer Filing 04/11/2022~ E]
County 16:23 i
Georgetown [Motion to Dismiss/Morgan Motion 04/11/2022-105/04/2022-
County 16:19 16:19
Benjamin F  |NEF(04-07-2022 08:39:42 AM) Filing ga/07/2022-1 [g
. |Goff Sr Tr Order/Electronic Form 4 08:40
Benjamin F  |Order/Electronic Form 4/Motion to |Order 04/07/2022- =
Goff s_r Tr Dismiss Party Continued 08:39
Person, 3/31/2022_MOTION_Roster/Notice|Action 03/28/2022-
Cynthia of Case Roster Publication Se 09:16
Ranck ) . .
|Benjamin F |3/31/2022_MOTION_Roster/Notice|Action 03/28/2022-
Goff SrTr of Case Roster Publication Se 09:16
Lee, Rachel [3/31/2022_MOTION_Roster/Notice|Action 03/28/2022-|
Efizabeth of Case Roster Publication Se 09:16 .
Morgan, H. [3/31/2022_MOTION_Roster/NoticelAction 03/28/2022-
Thomas Ir. |of Case Roster Publication Se 09:16
Benjamin F  |Reply To Plts Opp To Motion To Filing 03/14/2022- E
. |Goff Sr Tr Dlsmiss 08:36
Benjamin F  [Certificate Of Service/H Thomas  |Filing 03/14/2022- =
t |{Goff SrTr Morgan Jr Esq ) 108:36
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'|Benjamin F  [Certificate Of Service/Cynthia Filing 03/14/2022-
Goff Sr Tr Ranck Person Esq 08:36
Person, 3/31/2022_MOTION_Roster/Notice|Action 03/02/2022-
Cynthia of Case Roster Publication Se 12:34
Ranck ) )
Morgan, H. |3/31/2022_MOTION_Roster/Notice/Action 03/02/2022-
Thomas Ir. |of Case Roster Publication Se 12:34 1.
' [Lee, Rachel (3/31/2022 MOTION_Roster/Notice|Action 03/02/2022~
Elizabeth of Case Roster Publication Se 12:34
Benjamin F  (3/31/2022_MOTION_Roster/HNotice/Action lo3/02/2022-
Goff Sr Tr |of Case Roster Publication Se 12:34 ‘
{Benjamin F  |3/4/2022_MOTION_Roster/Notice [Action 03/01/2022-
Goff Sr Tr of Case Roster Publication Sen 17:00
- |Benjamin F |3/4/ 2022_MOTION_Roster/Notice |Action 03/01/2022-
Goff SrTr of Case Roster Publication Sen 16:58
Benjamin F  [3/4/ 2022_MOTIO_N_RosterlNotice Action 03/01/2022-
Goff Sr Tr  |of Case Roster Publication Sen 16:55
Lee, Rachel [3/4/2022_ MOTION_Roster/Notice |Action 03/01/2022-
Elizabeth of Case Roster Publication Sen 16:55
Morgan, H. |3/4/2022_MOTION_Roster/Notice {Action 03/01/2022-
Thomas Jr. jof Case Rostér Publication Sen 16:55
Person, 3/4/2022_MOTION_Roster/Notice |Action l03/701/20622-
| |Cynthia of Case Roster Publication Sen 16:55 )
Ranck )
Benjamin F  [Reply to Plts Unfiled Resp to Mot to [Filing 02/28/2022~]
Goff Sr Tr Dismiss Def/Exh A-C 08:32
Benjamin F |Service/Certificate Of Filing 02/28/2022-
Goff SrTr Service/Thomas Morgan Jr 08:32 j
Benjamin F  |Service/Certificate Of Filing 02/28/2022-
Goff Sr Tr Service/Cynthia Ranck Person ! ' 08:32
Middleton, [NEF(02-25-2022 06:42:50 PM) {Filing 02/28/2022- =
Ernest F III |Service/Certificate Of Servii... 08:29 _
[ |Middleton, [Service/Certificate Of Service Filing 02/25/2022-
Ernest F 111 18:42 :
Georgetown. [NEF(02-25-2022 01:32:47 PM) Filing 02/25/2022-
|County |Sérvice/Acceptance Of Servic... 1 . 15:16 )
Benjamin F  |NEF(02-25-2022 01:42:05 PM) Filing 02/25/2022-
Goff SrTr  |Service/Certificate Of Servi... ] 15:11
| |[Benjamin F  [Service/Certificate Of Service Filing 02/25/2022- =l
Goff Sr Tr 13:42
Georgetown |Service/Acceptance Of Service on  |Filing 02/25/2022-
County Georgetown County Council M 13:32
Council
Members . .
Geargetown |Service/Acceptance Of Service on  |Filing . r02/-251 2022~
County. Georgetown County Council 13:32
Council _
Carolina,  |Service/Acceptance Of Service on |Filing 02/25/2022~-
Everett Everett Carolina 13:32 7
Newton, Service/Acceptance Of Service on  |Filing 02/25/2022- r%
Raymond Raymond Newton . 13:32 .
Goggans, Service/Acceptance Of Service.on [Filing 02/25/2022~
Steve Steve Goggans _ 13:32
- (Johhson, Service/Acceptance Of Serviceon [Filing 02/25/2022~ l]%
Lillie Lillie Johnsaon [13:32
Morant, Service/Acceptance Of Service-on |Filing 02/25/2022- I
Louis Louis Morant 13:32 .
JGeorgetown [Service/Acceptance Of Service on  |Filing 02/25/2022-
1County Georgetown County 13:32 7
' |[Anderson, [Service/Acceptance Of Service on  |Filing 02/25/2022-
Bob Bob Anderson : 13:32 _
Thomas, Service/Acceptance Of Service on  |Filing 02/2572022- '
John John Thomas 13:32
Middleton, |[NEF(02-25-2022 12:36:49 PM) [Filing 02/25/2022- =
Ernest F III |Memo/Memo in Opposition 12:57
Middleton, [Memo/Memo in Opposition Filing 02/25/2022-
Ernest F ITI 12:36
[Middletan, [Service/Certificate Of Service Filing 02/25/2022-
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Ernest F 111 |12:36
Person, 3/4/2022_MOTION_Roster/ Notice |Action !02/ 2572022~
Cynthia lof Case Raster Publication Sen 08:19
Rancik :
Benjamin F 3/4/2022. MOTION_Roster/Notice Action 02/25/2022~
Goff Sr Tr  :|of Case Roster Publication Sen 08:19
Morgan, H. |3/4/ 2022_MOTION_Roster/Notice |Action lo2/2572022-
Thomas Jr. |of Case Roster Publication Sen 0s8:19
Lee, Rachel 3/4/2022_MOTION_Roster/Notice |Action 02/25/2022-
Elizabeth of Case Roster Publication Sen 08:19
Georgetown [NEF(02-22-2022 09:10:05 AM) Filing 02/22/2022- =
| |County Notice/MNotice of Appearance 09:10
Georgetown [Notice/Notice of Appearance Filing 02/22/2022-
County {09:10
Parson, 3/4/2022_MOTION_Roster/Notice |Action 02/14/2022-
Cynthia of Case Roster Publication Sen 16:55
Ranck .
Benjamin F  [3/4/2022_MOTION_Roster/Notice Action 02/14/2022-
Goff Sr Tr of Case Roster Publication Sen 16:55
Benjamin F |3/4/ 2022_MOTION_Roster/Notice |Action 02/11/72022-
Goff Sr Tr of Case Roster Publication Sen 16:36
Person, 3/4/2022_MOTION_Roster/Notice |Action 02/11/2022-
Cynthia of Case Roster Publication Sen 16:36
Ranck
Benjamin F |Certificate Of Service/Mot to Filing 01/25/2022-
Goff Sr Tr Dismiss/C Person/1-25-22 13:54
Benjamin F  |[Certificate Of Service/Mot to Filing 01/25/2022-
Goff Sr Tr Dismiss/J Watson/ 1-25-22 13:54
Benjamin F |Memo/Memo in Support/Exh A-C  |Filing [01/25/2022- EEEE]
Goff Sr Tr 13:53 )
; Benjamin F  |Motion/Dismiss Benjamin F Goff Sr Motion |Motion 01/25/2022-105/27/2022-
| |Goff Sr Tr iTR/Pro Se |Docket 13:53 13:53
05/19/2022 .
WEBEX Judge
Steven John
Keep It Summons & Complaint Filing 01/07/2022-
Green Inc 10:19 V===
BE
%
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Georgetown County Home Page South Carolina Judicial Department Home Page SC.GOV Home Page

Switch View | _
Ernest F Middieton III, plaintiff, et al VS Georgetown County , defendant, et
al
Case Number: 2022CP2200032 |Court Agency: [Common Pleas Filed Date: 01/07/2022
. Case Sub Top : . Mediator -
Case Type: Common Pleas Type: Special-Comp/0th 699 File Type: Tury
. Assigned Clerk Of Court C P, G S, And Family
Status: Appeal Judge: Court
Disposition: g:_,st[;?sminn ;)L:sdgc;s-ltlon
Original Source Original Case
Doc: EH
Judgment Court Roster:
Number: -
Case Parties Judgments Tax Map Information Associated Cases Actions Fihancials
Summary
. : . Total Paid for .
. {Fine/Costs: $300.00 fine/costs: $300.00 Balance Due: [$0.00
Costs’

Description Caost Code Amount Charge Action Disbursed Amount
;ﬂ;;ion/Order Filing Fee MOTION $25.00 $25.00
;dzostionl()rder Filing Fee MOTION $25.00 $25.00
SCID Filing Fee Proviso |
€50 / $25 SCIDPV $50.00 $50.00
Civil Filing Fee State
569% CVFFST $56.00I $56.00

- |Civil Filing Fee County "
44%,100% CVFFCN $44.00( $44.00
] ;’q;;ion/()rdef Filing Fee MOTION $25.00 $25.00
:I;;uon/Order Filing Fee MOTION $25.00 $25.00
I‘$"lzc:;ion]0rder Filing Fee MOTION $25.00 $25.00
l:;;ion]Order Filing Fee MOTION $25.00 $25.00

Payments

Payment Date Receipt Number Entered By Transacc:g:an Type Payment Amount
06/02/2022 52379 C22CKINDER WV $25.00
05/23/2022 52306 c22agrate PY $25.00|
05/18/2022 52266 C22AGRATE PY $25.00]
04/28/2022 52107 C22LLESAN PY $25.00
04/11/2022 51957 C22LLESAN PY $25.00
01/25/2022 51326 |c22ckinder PY $25.00
01/07/2022 |51196 C22CKINDER PY $150.00,

CMsWeb 6.1 @ 2019 South Carolina Judicial Branch » All rights reserved
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Vara:
Extrbit A
Georgetown County Council
Meeting Minutes
October 26, 2021

Georgetown County Council held a Regular Council Meeting on Tuesday, October 26, 2021, at 5:30 PM in
the Howard Auditoriim, 1610 Hawkins Street; Georgetown, South Caroiina.

Present: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton-
Steve Goggans: John'W. Thomas
Lillie 1ean Johnson

Staff: Angela Christian Ollie Lewis

Jackie Broach-Akers  John D. Watson:

Other staff members, members of the public, and representatives of the media were also present. In
accordance with the Freedom of Information Act, a copy of the agenda- was sent to newspapers,
telévision; and radio stations, citizens of the County, Department Heads, and posted:on the bulletin board

in the historic Courthouse.

:Chairman Louis.R. Morant called the meeting to-order, and determined that there was a quorum present.
Councilmember Everett Carolina gave an invocation, and all joined in the pledge of allegiance.

APPROVAL OF AGENDA:

Councilmember Raymond Newton moved for approvel of the meeting agenda, to include a
recommendation to move Item 153, nonprofit spotlight, forward on the méeting agenda, as well as
recognition of the “employee-of the quarter”. Councilmember Bob Andérson cffered a second. Chairman
Morant called for discussion on the motion, and there was none.

In favor: Bob Anderson 1puis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Litlie Jean Johnson

As the non-profit presentation for this meeting was-being made on behalf of the Family Justice Center,
rather that the $C Environmental Law Project (as noted on the published agenda), Chairman Morant
called for @ motijon to approve this change to the agenda. Counciliember Raymond Newton so moved,
and Councilmember Bob Andérson offered a second on the motion. There was no discussion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas
Lillie Jean fohnson

PUBLIC COMIMENTS:

Cynthia Murray
Ms. Murray spoke in favor of proposed ordinances to rezone property owned by Mr. Benjamin Goff and

increase the allowable density located at 3138 Highway 17 in Pawleys Island {Ordinance No. 21-24 & 21-
25). Mr. Murray asked County Council for favorable consideration of this application.
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Georgetown County Council
Meeting Minutes
Ottober 26, 2021

Cindv Person
Ms. Person advised County Couricil that she would be speaking on behalf of adjoining land owners; and

the Keep it Green Organization, and would defer her comments until the public hearing (later during the
meeting).

Morris Johnson
Mr. Johnson addressed County Council regarding the process pertaining to re-districting of County
Council Districts. He said that seven {7) single-mefmber districts were determined 20 years 3go, the same

districts were approved 10 years ago, and he asked that-County Council work to maintain the integrity of

the districts as previously established, with adjustments to accommodate the number of voters residing
in each-of the districts.

Marvin Neal

M. Neal, speaking on behalf of the NAACP as. President of the Local Chapter, and the SC Chapter of the
NAACP, asked County Council to énsurg that the redistricting process is transparent; and that the
underserved communities are adequately represented so thatthe voices of all constituents can be heard.

Randy Ford
Mr. Ford, speaking on behalf of the Choppee Alumni Association, asked County Council for favorable

cansideration of the request to henor four {4) former gducators by naming facilities on the Choppee.

Campus in their honor.

Chief Elder John Henry
Chief Elder Iohn Henry, speaking as a representative. of the riew Guilah Geechee Village in Georgetown,

said that less than 1% of new construction builders in Horry County are minarities. He said he hoped the
project in Pawleys Island would be:approved to make opportunities better for all,

Joan Doerr

Ms. Doerr, amember of the NAACP 5520 Executive Committee, and League of Waomen Voters (both non-

partisan groups) spoke regarding the County’s fedistricting process. She asked that County Council
ensure that the process is transparent, fair, and the resulting cutcome will be adoptien of a redistricting
plan that répresents.al} populations.

Mary Ann Mackey

Ms. Mackey, Chairman of the Courity Democratic Party, and member of the NAACP Executive Committee,
stated. that the redistricting maps adopted by Cotiitty Council are one of the most critical decisions that
County Council will make, because. this impacts thé allocation of pelitical power. She asked County
Council to adopt the proposed plan that will allow for adequate representation of all, especially
communities of color.

Bill Bernimska

MF. Bernimska asked that members of County Council “pay attention” to thé people who speak before
them, to follow the law, and make informed decisions. Otherwise, the residents of Pawleys Island,
Litchfield, and Murrells Inlet are going to ask to be incorparated so that they can make their own
decisions.
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Georgetown County Council
Meeting Minutes
QOctober 26, 2021

Marilyn Hemingway
Ms. Hemingway, Second Vice President of the NAACP Local Chapter, spoke regarding the County’s

redistricting process, and asked that County Council be intentional and thoughtful in their decisions on
this. matter, and in drawing district lines in a fair and equitable manner, as every individual deserves to be

seen and heard.

Rick Hoffman

Mr. Hoffman spoke in opposition of Ordinance No. 21-24 to allow for a land use variance to change the
density of property located at 3138 Ocean Highway in Pawleys Island. He said it was impossible for
County Council to make an informed decision on the reclassification and/or rezaning of the property
without a written site plan by the developers.

MINUTES:

Council Work Shop — August 24, 2021 :

Councilmember Everett Carolina moved for approval of the minutes.of County Council’s workshop held
on August 24, 2021. Councilmember Raymond Newton seconded the motion. Chairman Louis Morant
called for discussion on the motion, and none occurréd,

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie lean Johnson

Regular Council Meeting —September 28, 2021
Councilmember Bob Anderson moved for approval of the minutes of County Council’s meeting held on

September 28, 2021. Councilmember Lillie Jean Johnson seconded the motion. Chairman Louis Morant
called for discussion on the motion, and none occurred.

In favor: Bab Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thornas

Lillie Jean Johnson

CONSENT AGENDA:
A matter included an the Consent Agendg. was approved by virtue of the agenda approval process:

Contract #20-018, Tosk Order #2 to American Forest Management for Economic Development
Reforestation — County Council approved Task Order 2 (Contract #20-019) with American Forest
Management in the amount of $101,674.48.

PUBLIC HEARINGS:

Ordinance No. 21-24

Prior to moving forward with this matter, Chairman Morant disclosed a potential conflict of interest in his
participating in discussion and other matters related to Ordinance No. 21-24. He stated that he had filed
a written statement indicating such with the Clerk to Council, and asked the Vice Chair to preside over
this portion of the meeting. Chairman Marant departed from the Council dais, and Vice Chair Lillie Jean
Johnson presided over this portion of the meeting.
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Georgetowrn County Council

Meeting Minutes
QOctober 26, 2021

Vice Chair Lillie Jean Johnson called the public hearing to order and opened the floor for comments
pertaining to Ordinance No. 21-24, an ordinance to amend the Future Land Use (FLU} Map for a parcel
located at 3138 Ocean Hwy in Pawleys Island, TMS # 04-0418-011-00-00, from Low Density Residential to
Medium Density Residential.

Mary Beth Klein — Ms. Klein spoke in opposition of Ordinance No. 21-24 representing the citizens group
Keep It Green. Residents are opposed to an increase of the currently allowable density. They ore frustrated
at County Council’s appraval of plans that go against established land use plans, and tax the County's
woefully overburdened infrastructure and intensify flooding problems. She asked County Council to deny
the request.

Dugne Draper — Mr. Draper, a member of the Keep It Green Board, and a SC Master Naturalist spoke in
opposition of Ordinance No. 21-24 which will more than double the offowable density for the proposed
property. Approval of this request, with no plan, sets a dangerous precedent, and stands to increase
traffic, flooding, and destroy wetlands and forest lands. It seems that County Council would see the benefit
in waiting for the Master Stormwater Plan it has commissioned before making this decision. He asked
Councif to vote “no”.

Amy Jones — Ms. Jones, a resident of N. Litchfield, spoke in opposition of Ordinance No. 21-24. She stated
that she is continually perplexed thot County Council has moved forward with approval of this project,
despite that it “flies in the foce of the Comprehensive Lond Use Plan®, and defies logic. She osked that
County Council take the oppartunity to correct this “wrong” by voting not to approve the request.

Beverly Sullivan — Ms. Sullivan spoke in opposition of Ordinance No. 21-24. Approval of this request to
increase density will cause mare frequent and more serious traffic problems. There tiave been four (4)
vehicle accidents in the immediate area just since the last Council meeting. The County's Mission
Staternent commits County Council to protect the health, safety, and welfare of its citizens. Responsible
planning for future increoses in density also requires an increase in services. She asked members of County
Council if they are committed to the Mission Statement, and if 5o, to do the “right” thing by denying this
request.

Andy Hallock — Mr. Hollock spoke in opposition of Ordinance No. 21-24, stating that legal counsel has
advised that approval of Mr. Goff’s request would represent “spot zoning”. There is no other property in
the immediote area zoned R-10. Additionally, the developer hos not submitted a plan of proposed land
use, and therefore County Council should take action to vote it down.

Cindy Person — Ms. Person stated that she was speaking as the attomey for individual adjoining property

owners, as well as the Keep It Greén Organization (with a membership of 2,705 active members) in
opposition to Ordinance No. 21-24. Ms. Person stoted that she had sent a letter to County Council
detailing all of the legal reasons why this applicotion should not be approved. As an atiorney who
previously practiced in another stote, she has since retired here. However, she has token the South
Carolina Bar Exam and is now licensed in SC, as there are individuals ready to go to court-to challenge
zoning such as'this. She asked that County Councif “do the right thing” and deny this request.

Following cormments from the final speaker, Vice Chair Lillie Jean.Johnson called the public hearing on this
matter closed. At the conclusion of the public hearing oh Ordinance No. 21-24, Chairman Louis Morant
returned to the Council dais.
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Ordinance No. 23-35

County Council held a public hearing on Ordinance No. 21-35, an Amendment of the FY 2021/2022
Budget Ordinance: There were no puhblic coments pertaining to Ordinance No. 21-35, and Chairman
Louis Morant closed the public hearing.

RESOLUTIONS:

Resolution No, 21-32

Councilmember john Thomas moved for the adoption of Resolution No. 21-32, a Resclutioh to endorse
the GSATS US 17 Carridor Study:; Councilmember Raymond Newton offered a second. Chairman Morant
called for discussion on the motion.

Councilihember Steve Goggans stated that he would like to incorporate additional language into the
proposed resolution to support the “complets streets” program. Councilmember Bob Anderson asked if
this would create additional financial impacts. Holly Richardson, Planning Director; responded that the 5C
Department of Transportation has already adopted a Staté policy in this regard, Which would require
compliance-by-all GSATS projects. The inclusion of such lariguage in the proposed resolution would simply
endorse the State’s policy in this regard.

Councilmember Steve Goggans moved to amend Resolution No. 21-32, to incorporate text to endorse
“complete streets” policy pertaining to pedestrian bikeways, sidewalks, and pathways. Councilmember
‘Bob Anderson:offered a second on-the.amendment. There was no further discussion.

In favar: Bob Anderson Louis R. Marant
‘Everett Carolinag Raymond Newtaon
Steve Goggans lohn W. Thomas

{illie leanJohnson

TFhe vote on the main motion was as follows:

in favor: Bob Anderson Louis'R: Morant
Everett Carolina Raymeond Newtan
Steve Goggans lohn W. Thomas.

tillie Jean Johnson

Resolution No. 21-33

Councilmember Steve Goggans moved for the adoption of Resolution No. 21-33, a resolution to adopt:
redistricting principles pertaining to Georgefown County Council Districts. Councilmember Cvereft
Carofina offered a second. No discussion followed the motion.

In favor: Bob-Andersq_n Louis R. Morant
‘Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson
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ORDINANCES-Third Reading

Ordinance No. 21-24

As previpusly stated, Chairman Louis Morant disclosed apotential conflict of interest in his participating in
discussion and/voting on Ordinance No. 2134 and 21-25. He filed a written staternént indicating such
with the Clerk to Councit in compliance with SC State Ethics guidelines. Chairman Morant asked Vice
Chair Liliie Jean Johhson to preside over this pertion of the meeting. The Chairman turned the-gavel over
to.the Vice Chair, and departed from the Cpunty Council dais.

Vice Chair Lillie Jean Johnsen calied upon Holly Richardson, Planning & Code Enforcement Director, to
provide a report pertaining o this matter. Foltowing Ms. Rlchardson s report; discussion ensued among
members of County Council and Ms. Richardson responded to questions. Councilmember Steve Goggans
dirécted a: guestion to County Attorney, John D. Watson. My Watson stated that he would be preparad
to provide a legal opinion regarding this matter in Executive Session if County Council so desired. County
Council did not imove into Executive Session.at this time.

Vice Chairman Ichnson called for 2 motion pertaining to Ordinance No. 21-24, and Councilmember
Raymaond Newtonmoved for third reading - approval of Ordinance No. 21-24, an Ordinance to amend the
Future Land Use Map for a parcet located at 3138 Ocean Hwy in Pawleys Island identified as TMS #04-
0418-011-00-00, from Low Density Residential to Medium Density Residential. Councilmiember Steve
Goggans'offered a second onthe motion. The Vice Chairman cailed for discussion on the motion.

Councilmember Bob Anderson said this matter ‘appears to be a littlé more “ifivolved” than a typical
zoning change. He said that in a letter t6 County -Council, the property owner noted that his reguest for
this change was based on County Council's decision in. 2607 to approve a zoning classification change for
neighboring property. The increase in density was related to increase in profits. Councilmember Anderson

said County Council had to stop approving changes of this nature that are requested based on profit
margins.

Upon a call for the vote from Vice Chairman Lillie Jéan Johnson, the vote-was as follows:

Infavor: Steve Goggans Raymond Newton
Liliie Jean Johnson

Opposed: Bob Anderson John Thomas
Abstained: Everett-Carclina
Recused: Louis.R. Merant

Following the vote; the Vice Chair asked for clarification on the vote cutcome, and corifirmation regarding
whether the motion was carried. County Attorney, John D. Watson, stated that the record shouid outline
the vate count as it-occurred, which would stand for itself.

Ordinance No. 21-25

Councilmember Raymond MNewton movéd for third reading approval of Ordinance No. 21-25, an
Ordinance to rezone a 14.77 acre tract located at 3138 Ocean Hwy in Georgetown, identified as TMS #04-
0418-011-00-00, from % Acre Residential (R-%) to 10,000 Square Feet Residential (R-10}.
Councilmember Steve Goggans offered a second. No discussion followed the mation.
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In favor: Steve Goggans Raymond Newton
Liflie Jean lohnson

Opposed: Bob Anderson John Thomas
Abstained: Everett Carolina
Recused: Louis R. Morant

Following the vote on Ordinance No. 21-25, Chairman Louis Morant returned to the Council dais.

At this time, Council Chairman Louis Morant stated that he may have a lega! issue and asked fora s
minute recess in order to speak with the County Attorney and County Administrator. The Council
meeting was briefly recessed.

As the meeting resumed, Chairman Morant recused himself again, and departed from the dais in order
for legal counsel to provide clarification on a matter. County Attorney Watson clarified his response to a
previous question regarding the vote outcome. In referencing the SC Association of Counties Mode! Rules
of Parliamentary Procedure, he confirmed that the previous votes had passed. He noted that
Councilmember Carolina was not present during the vote on Ordinance No. 21-25, and asked Mr.
Carolina if it was his intent to be recused from the most recent vote, or if he abstained from voting.
Councilmernber Carolina stated that he abstained from voting on Ordinance No. 21-25. Mr. Watson
confirmed that the vote on both ordinances was 3-2, and therefore received third reading approval.

Ordinance No. 21-35

Councilmember Everett Carolina moved for third reading approvai of Ordinance No. 21-35, an
Amendment of the FY 2021/2022 Budget Ordinance. Councilmember Lillie Jean Johnson offered a second
on the mation. Chairman Louis Morant called for discussion. No discussion occurred.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

ORDINANCES-Second Reading:
No reports.

ORDINANCES-First Reading:
Chairman Louis R. Morant read the following ordinonces into the record by title only.

Ordinance No. 21-36 - An Ordinance to declare as surplus a tract of property, owned by Georgetown
County, and located at the intersection of Dozier Street and Highmarkert Street, in the City of
Georgetown, and to authorize the County Administrator to seli the property in the manner as prescribed
within Ordinance No. 20-32, Georgetown County Procurement Ordinance

Ordinance No. 21-37 - An Ordinance Authorizing (1) the Execution and Delivery of a Fee In Lieu of Tax and
Incentive Agreement by and among Georgetown County, South Carclina (The “County”}, a Company
Identified for the time being as Project Maverick Company A, and a Company Identified for the Time
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Being as Project Maverick Company B, Each Acting for ltself, One or More Affiliates, and/or Other Project
Sponsors (Collectively, the “Companies”}, Pursuant to which the County Shall Covenant to Accept Certain
Negotiated Fées in Lieu of Ad Valorem Taxes with Respect to the Establishment and/or Expansion of
Certain Facilities in the County (Collectively, the “Project”);{2) the Benefits of a Multi-County Industrial or
Business Park to be Made Available to the Companies and the Project; (3) Certain Special Source Revenue
Credits in Connection with the Project; and (4) Other Matters Relating Thereto.

Ordinance No. 21-38 - An Ordinance to Amend the FY 2021/2022 Operating Budget of Georgetown
County.

COUNCIL BRIEFING & COMMITTEE REPORTS:
No reports.

BIDS:
No reports.

REPORTS TO COUNCIL:

Nonprofit Spotlisht — Family Justice Center

(This report we presented earlier during the meeting)

in accordance with Georgetown County and the Bunnelle Foundation’s partnership to spotlight focal
nonprofits during each County Council meeting, a presentation was made by Kim Parsons, Executive
Director of The Family Justice Center. The Family Justice Center 1s a non-profit organization providing
services to victims of domestic violence in both Horry and Georgetown Counties. The organization assists
victims of domestic violence in fleeing from dangerous situations, securing emergency living
arrangements, case management, court services, and arranging counseling to both adult and child
victims.

Employee of the Quarter Recognition
(This report we presented earlier during the meeting)

Harold West, a 17 year veteran of the Public Works Department was recognized as Georgetown County's
Employee of the Quarter. As a Special Projects Supenvisor, Mr. West performs numerous tasks such as
resolving and installing drainage systems throughout the County. He assists all Public Works area
supervisors in maintaining roads and roadside ditches in their area. He helps other departments and the
Department of Public Services investigate and resolve issues when beyond their capacity. He is also skilled
in operating all equipment in the Public Works Department.

Request to Name Facilities

Dr. Celeste Pringle, former Principal of Choppee School, and most recently served as Deputy
Superintendent of the Georgetown County School District, made a presentation to County Council
pertaining to requests to name several facilities in the Choppee area [Council District 7) in honor of
various individuals.

Following the presentation, a motion was made by Councilmember Raymond Newton, and seconded by
Councilmember Bob Anderson, to re-name Choppee facilities as follows:
s  Fpothall Field ot Northwest Regional Recreation Facifity — Narmed the “John Henry Spears Athletic
Field” in honar of Coach Iohn Henry Spears, Choppee School’s first football coach.
* Auditorium at Choppee Health Complex {former school facility)— Named the “Thomas Moultrie, Ir.
- losephine Caldwell Howard Auditorium” in honor of Choppee School's first band director, Mr.
Thomas Mouitrie, Jr.,.and the School’s first choral director, Mrs. Josephine Howard.
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e Choppee Health Complex (former schoo! facifity}~ Named. the “Maudest Kelly. Squires Complex” in
honor of Choppee School's first principal, Mrs. Maudest Kelly Squires.

In favor: Bob Andersen Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans lohn W. Thomas

Lillie Jean fohnson

DEFERRED OR PREVIOUSLY SUSPENDED ISSUES
{THIRD READING) Ordinance No. 20-59 - An Ordinance to revise the Rules of Procedure as previously
adopted by Georgetown County Council.

{SECOND READING) Ordinance No. 21-32 — An.Ordinance Authorizing (1} the Execution and Delivery of 2
Fee tn Ueu of Tax and Incentive Agreement by and between Georgetown County, South Cargling {the
“County”), and Santee Electric Cooperative, Inc., Acting for ltself, One or More Affiliates, and/or Other
Project Sponsors (Collectively, the “Company"), Pursuant to which the County Shall Covenant to Accept
Certain Negotiated Fees in Lieu of Ad Valorem Taxes with Respect to the Establishment and/or Expansion
of Certain Facilities in the County {the “Project”); and Other Matters Relating Thereto.

EXECUTIVE SESSION:
No reports,

Being no further business to come befere County Council, Councilmember Steve Goggans made a motion
to adiourn the meeting.

Date

Cierk to Council
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Georgetown County Council held a Régutar Council Meeting on Tuesday, November 5, 2021, at 5:30 PM
in County Council Chambers, located ‘in the historic courthouse, 129 Screven Street, Georgetown, South
Caralina.

Present: Bob Anderson Louis R, Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie lean.Johnson

Staff: Angela Christian Theresa E. Floyd
Jackie Broach-Akers  John D. Watson

Other staff members, members of the public, and representatives of the media were also present. In
accordanice with the Freedom of Information Act, a copy of the agenta was sent {6 néwspapers,
television, and radio stations, citizens of the County, Department Heads, and posted on-the bulletin board
in the historic Courthouse.

Chairman Louis R. Morant called the meeting to order, and determinied that there wasa quorum present.
Councilmember Everett Caralina gave an invgcation, and all joined in the pledge of allegiance.

APPROVAL OF AGENDA:

Councilmember Bob Anderson moved for approval of the meeting agenda, to include a recommendation
to-move Item 15a, nonprofit spetlight, forward on the meeting agenda, as well as an item pertdining to
Legal Advice Involving the County pursuant to 5.C. Code Ann. § 30-4-70{a}(2). Councilmember Raymond
Néwton-offered a second. Chairman Morant called for discussion on the motion, and there was none.

1

In favor: Bob.Anderson Louis B. Moerant
Everett Carolina Raymuond Newton
Steve Goggans Johri-W. Thoras

Lillie Jean Johnson

Chairman Morant stated that Couinty Council has beén advised by legal counsel regarding the need to
madve into Executive Sessicn. prior to moving forward with other business matiers included on. the
meeting agenda this-evening:

A motion was made by Couricilmember Raymond Newton, and seconded by Councilmember Everett
Carolina, to maove into Executive Session at 5:42 PM.

in-favor: Bob Anderson Louis-R, Morant
Everett Carolina Raymend Newton
Steve Goggans John W. Thomas

Lillie Jean lohnson
OPEN SESSION:

Following Executive Session, a motion was made by Couricilmember Raymond-Newton to-return to Open
Session. Councilmember Everett Carolina offered a second. There wasno discussion on the motion.
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infavor: Bob Anderson Louis R. Marant
Everett Carolina Raymend Newton
Steve Goggans John W. Thomas

Lillie lean lohnson

As Open Session resumed, Chairman. Morant siated that while in Executive Session County Council
received legal advice. No votes were taken during while in Executive Session. Chairman Morant asked if
there was additional business to come beforeé County Council at this time.

Councilmémber Raymond Newton made motion to reconsider Qrdinance No. 21-24. At this time,
Chairman:Morant noted that he had previously disclosed a potentiof conflict of iriterest in his participating
in discussion and/ or votes on this matter. He requested to be recused, and asked that Vice Chairman Litlie
Jean Johnson preside over the meeting at this time, and the Chairmar left the dais.

Vice Chairman Johnson called for a second on a mation that was already on the floar. Councilmember
Steve Goggans offered a second. Upon a cali for discussion from the Vice Chairman on the motion, no
discussion occurred. '

In favor: Everett Carolina Liflie Jean Johnson

Steve Goggans Raymond Newton
Opposed: Bob Anderson John W. Thomas
Recused: Louis:R. Morant

Vice Chairman Lilie lean Johnson called for any further business for consideration at this time.
Councilmember Raymond Newton moved to reconsider Ordinance No. 21-25. Councilmermber Steve
Goggans dffered a second. Vice Chairman.Johnson called for discussion, and there was none.

In favor: Everett Carolina Lillie Jean lohnson

Steve Goggans Raymond Newton
Opposed: Bob Anderson John W. Thomas
Recused: Louis R, Morant

Following the vote, Chairman Merant returned to the Council dais

PUBLIC COMMMENTS:
Thetre were ng public comments.

MINUTES:

Regular Council Meeting — October12 2021
Councilmember Steve Goggans moved for approval of the minutes of County Council’s meeting held on

October 12, 2021. Councilmember Bob Anderson seconded the motion. Chairman Louis Morant called for
discussion ori the imation, and none occurred.
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In favor:. Bob Anderson touis R. Morant
Everett Carolina Raymond Newton
Steve-Goggans lohn' W. Thomas

Lillie fean fohnson

CONSENT AGENDA:
Three matters included on the Consent Agendo have been approved by virtue of the agenda approval
process:

Pictometry fdr GTC: Optometric Aerial Copture — County Council approved a recommendation o
authorize a 3-yr contract with Pictometry International Corp. at $50,000 pervyear.

Procurement #21-046, Electronic Waste Reeycling Services — County Council awarded a contract to
Intelligent tifestyle Solutions.

Contract #20-059, Tdask Order #1-Construction Administration for Runway 5/23 Rehabilitation — (_.‘_'ounty
Council approved Task Order 1, along with an associated purchase order, to Talbert & Bright in the
amount of $202,813.40.

PUBLIC HEARINGS:
No reports.

RESOLUTIONS:
No reports.

ORDINANCES-Third Reading
No reports.

ORDINANCES-Second Reading:

Qrdinance No..21-32

Councilmember 8ob-Anderson moved for second reading approval of Ordinance No. 21-32, an Ordinance
Authorizing (1} the Execution and Delivery of a Fee In Lieu of Tax and incentive Agreement by and
between Georgetown County, South Carolina {the “County”), and Santee Flectric Cooperative, Inc.,
Acting for itself, Cne or More Affiliates, and/or Other Project Sponsors {Collectively, the “Company™),
Pursuant to which the County Shall Covenant to Accept Certain Negotiated Fees in Lieu of Ad Valorerm
Taxes with Respect to the Establishment and/or Expansion of Certdin Facilities in the County {the
“Project”); and Other Matters Relating Thereto. Councilmember Raymond Newton offered a second on
the matien. Upon a call for discussion from Chairman Marant, there was none.

In-favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

Ordinance No. 21-36
Councilmember Lillie Jesn Johnson moved fer second reading approval of Ordinance No. 21-36, an
Ordinance to declare as surplus a tract-of praperty, owned by Georgetown County, and located at the

L
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intersection of Dozier Street and Highmarkert Street, in the City of Georgetown, and to authorize the
County Administrator to sell. the property in the manner as prescribed within Ordinance No. 20-32,
Georgetown County Procurement Ordinance. Councimember Steve Goggans offered a second.
Chairman Morant called for discussion on the motion,

Councilmember Lillie Jean Johnson moved to amend Ordinance No. 21-36 to incarporate text, as the
ordinance was introduced at first reading by title. Councilmember Steve Goggans seconded the
amendment. There was no further discussion.

in-favor: Bob Anderson Louis R.Morant
Everett Carolina Raymond Newton
Steve Goggans John W, Thomas

Lillie Jean Johnsan

The vote on the main motion was as follows:

Infavor: Bob Anderson Louis R. Morant
Everett Carolina Raymoend Newtaon
Steve Goggans lohn W. Thomas

Lillie Jean Johnson

Ordinance Ng. 21-38

A motion was made by Councilmember Lillie Jean Johnson mioved for second reading approval of
Ordinance No. 21-38, an Ordinance to Amend the FY 202172022 Operating Budget of Georgetown
County. Councilmember Everett Carolina offéred a second. Chalrman Morant called for discussion on the
mation.

Councilmember Lillie- Jean Johnson.moved to amend Ordinance Mo. 21-38 to incorporate text, as the
ordinance was introduced at first reading by title. Councilmember Carolina offered a second an the
amendment. There was no further discussion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

The vote. on the main motion was as follows:

in favor: Bob Anderson Louis R. Morant
Everett-Carolina Raymand Newton
Steve Goggans John W. Thomnas

Liliie:Jean lohnson
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ORDINANCES-First Reading:
Chairman Louis R. Morant read the following ordinances into the record by title only.

Ordinance No. 21-39 - To amend the Future Land Use Map for two parcels {totaling 10.04 acres) located
at 92 Fire Station Street and 11397 Pleasant Hill Drive in Georgetown, TMS#s 03-0413-018-01-14 and03-
0413-018-01-10, from Commercial to Low Density Residential.

Ordinance Ngo. 21-40.- To rezone 2 parcels totaling 10.04 acres located at 52 Fire Station Street (TMS-03-
0413-018-01-14), and 11397 Pleasant Hill Drive {TMS. 03-0413-018-01-10), in Geargetown County from
General Commercial (GC) to Forest Agriculture {FA).

COUNCIL BRIEFING & COMMITTEE REPORTS:
No reports.

BIDS:
No reports.

REPORTS TO COUNCIL:

Nonprofit Sptlight — Winyah Rivers Foundation

(This report we presented earlier during the meeting)

In accordance with Georgetown County and the Bunnelle Foundation’s partnership to spotiight local
nonprofits during each County Council meeting, a presentation was made by Tina Christerisen on behalf
of the Winyah Rivers Foundation, a non-profit organization consisting of an alliance of river keepers
protecting our area’s rivers for fishing, swimming, and drinking. The organization educates to encourage
stewardship of our river resources and advocates to guard against threats to clean water.

DEFERRED OR PREVIOUSLY SUSPENDED ISSUES
[THIRD READING) Ordinance No. 20-53 - An Ordinance to revise the Rules of Procedure as préviously
adopted by Georgetown County Council.

[SECOND READING) Ordinance No. 21-37 - An Ordinance Authorizing {1) the Execution and Delivery of a

Fee In Lieu of Tax and Incentive Agreement by and among Georgetown County, South Carolina {The
“County”), a Company Identified for the time being as Project Maverick Company A, and a Company
\dentified for the Time Being as Project Maverick Company B, Each Acting for Itself, One or More
Affiliates, and/or Other Project Sponsors {Collectively, the “Companies”}, Pursuant to which the County
Shall Covenant to Accept Certain Negotiated Fees in Lieu of Ad Valorem Taxes with Respect to the
Establishment and/or Expansion of Certain Facilities in the County (Collectively, the “Project”);(2) the
Benefits of a Multi-County Industrial or Business Park to be Made Available to the Companies and the
Project; (3) Certain Special Source Revenue Credits in Connection with the Project; and (4) Other Matters
Relating Thereto.

EXECUTIVE SESSION:
No reports.

Being no further business to come before County Council, Councilmember Steve Goggans made a motion
to adjourn the meeting.

n
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Clerk to Council
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Georgetown County Council held a Regular Council Meeting on Tuesday, December 14, 2021, at 5:30 PM
in the County Council Chambers, 129 Screven Street, Georgetown, South Carolina.

Present: Bob Anderson Louis R. Morant
Everett Carolina ‘Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean lohnsan

Staff: Angela Christian Theresa E. Floyd
Jackie Broach-Akers  John D. Watson

Other staff members, members of the public, and representatives of the media. were also present. in
aceordance with the Freedom of Information Act, a copy of the agenda was sent to newspapers,
television, and radio stafions, citizens of the County, Department Heads, and posted on the bulletin board
in the historic Courthause.

Chairman Louis R. Morant called the meeting to order, and determined that there was a quorum present.
Councilmember Everett Carofina gave an invocation, and all joined in the pledge of allegiance.

APPROVAL OF AGENDA:

Councilmember Raymond Newton moved for approval of the meeting agendas, to include a
recommendation to moveé the following réports forward on the meeting agenda: ltem 15a, Holiday Art
Contest Winners; Item 15b, nonprofit spotlight, as well as a Proclamation honoring Midway Fire-Rescue
Chief' Doug Eggiman upon the occasion of his retirefnent. Councilmember Bob Anderson offered a
second. Chairman Morant célled for discussion on the motion, and there was none.

In favor: Bob Anderson Louis R. Morant
Everett Carcling Raymond Newtan
Steve Goggans John W. Thomas

Lillie Jean Johnson

PUBLIC COMMENTS:

Fred Williams

Mr. Williams stated that he was speaking on behalf of the West End Citizens-Council regarding the welfare
of the citizens residing in that area. He stated that the Howard Center has never been utilized as it was
intended, and this trerid needs to be reversed. The facility is not serving the-children of the West End as
was initially intended, and Mr. Williams requested to meet with County Council in order to discuss and
resolve the issue.

Janette Graham

Ms. Graham, President of the Howard Alumni Association, expounded upon Mr. Williams' comments
stating that this endeavor started over ten years ago, and has not yet come to fruition. She questioned
why children living on the West End are requested to-go to the Beck Gym to use the recreational facilities,
and asked why they are always.placed “last” and “least”.
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MINUTES:

Regular Council Meeting - October 26, 2021

Councilmember Raymond Newton moved for approval of the minutes of the October 26, 2021 council
meeting. Councilmember Everett Carolina offered d second. No discussion followed the motion.

in favor: Bab Anderson Louis .R. Morant
Evérett Carolina Ré'ymdn'd Newton
Steve Goggans lohn W. Thomas

Lillie Jean fohnson

Regular Council Meeting - November 9, 2021

Councilmember Everett Carolina mecved for approval of meeting minutes of November 9, 2021.
Councilmember Bob Anderson offered a second. Upon a call for discussion on the motion from the
Chairman, there was none.

Infavor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean.Johnson

CONSENT AGENDA:
Four matters included on the Consent Agendg have been approved by virtue of the agenda approval

process:

Procurement #21-040 Rebid, Big Dam Swamp Recycle Center-Genergl ‘Contractor — County Council

awarded a Construction Contract to Maverick Censtruction Services, LLC for the base bid amount, plus

option #1, for a total project cost of $418,964.33.

Procurement #21-049, Roll-Off Truck for Colfections — County Council approved. issuance of a Purchase
Order ta Triple T Freightliner In the amount of $171,088:00, inclusive of sales tax and delivery.

Procurement #21-070, County Fire-EMS Ambulance Remount CERP - County Council approved issuance of
a Purchase Order to Fraser of Houston, TX in the amount of $154,234.00

County Council adopted its Annual Meeting Schedule for 2022,

PUBLIC HEARINGS:

QOrdinance No. 21-32

A public hearing was held on Ordinance No. 21-32, an Ordinance Authorizing (1) the Execution and
Delivery of a Fee In lieu of Tax and Incentive Agreement by and between Georgetown County, South
Carolina {the “County”), and Santee Electric Cooperative, Inc., Acting for Itself, One or More Affiliates,
and/or Other Project Sponsors {Collectively, the “Company”), Pursuant to which the County Shall
Covenant to Accept Certain Negotiated Fees in Lieu of Ad Valorem Taxes with Respect to the
Establishment and/or Expansion of Certain Facilities in the County ({the “Project”); and Other Matters
Relating Thereto. No individual came forward to speak for, or against Ordinance No. 21-32, and
Chairman Morant ordered the public hearing closed.
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QOrdinance No. 21-36

County Céuncil held a public hearing on Ordinance No. 21-36, an Qrdinance to declare as surplus a tract
of property identified as TMS #05-0019-121-00-00, and TMS #05-0019-113-00-00, owned by Georgetown
County, and located at 325 Dozier Street in the City of Georgetown, and to authorize the County
Administrator to sell the praperty in the manner as prescribed within Ordinance No. 20-32. There were
no public comments, and the Chairman closed the public hearing.

Ordinance No. 21-38

A public hearing was held on Ordinance No. 21-38, an Ordinance to Amend the FY2021/2022 Operating
Budget of Georgetown County. There were no public comments peftaihing to Ordinance No. 21-38, and
Chairman Morant closed the public hearing.

Ordinance No. 21-39

County Council held a publichearing on Ordinance No 21-39, an ordinance to amend the Future land Use
Map for two parcels (totaling 10.04 acres) located at 92 Fire Station Street and 11397 Pleasant Hill Drive
in Georgetown, TMS#s 03-0413-018-01-14 and 03-0413-018-01-10, from Commercial to Low Density

Residential. No individual came forward to speak for, or against, Ordinance No. 21-38. The Chairman

ordered the public hearing closed.

BOARDS AND CONMMISSIONS:

Building Code Board of Appeals

Councilmember Lillie Jean Johnson moved for the appointment of Mr. Terry Reed to represent Councit
District 4 on the Building Code Board of Appeals. Councilmember Steve Goggans seconhded the motion.
Chairman Morant called for discussion, and no-discussion occurred. '

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie lean Johnson.

RESOLUTIONS:

Proclamation No. 21-34

Councilmember Bob Anderson moved to adopt Prociamation No. 21-34 in honor of Midway Fire-Rescue
Chief Doug Eggiman upon the occasion of his retirement following more than three decadés of
exceptional public safety service. Councilmember Everett Carolina seconded the motion. Upon a call for
discussion from Chairman Morant, there'was none.

In favor: Bob Anderson Louis R, Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

A framed proclamation was presented to Chief Eggiman, with gratitude for his 36 years of life saving
public service to the citizens of the Waccamaw Neck.

Resolution No, 21-35
A motion was made by Councilmemher Bob Anderson, and seconded by Councilmember Raymond
Newton, for adoption of Resolution No. 21-53, a Resolution Authorizing {1) The Execution and Delivery of

310



Georgetown County Council
Meeting Minutes
December 14, 2021

a Fee-In-Lien of Tax and Incentive Agreement by and between Georgetown County, South Carolina (The
“County”} and Santee Electri¢ Cooperative, Inc., Acting for Itself, One or More Affiliates, and/or other
praject sponsors [Collectively, the *Compan\r'.], pursuant to which the County shall covenant to Accept
Certain Negotiated Fees in Lieu of Ad Valorem Taxes with Respect to the Establishment and/or Expansion
Of Certain Facilities in the County (The "Project”}; and (2) Other Matters Relating Thereto. No discussion
followed the motion.

In favor: Bob Andersori Louis R. Morant
Everett Carolina Raymond Newtan
Steve (Goggans lohn W. Thomas

Lillie Jean Johnson

ORDINANCES-Third Reading
QOrdinance No.21-32
Councilmember Bob Anderson moved for third reading or Ordinance No. 21-32, an Ordinance Authorizing

(1) the Execution and Delivery of a Fee In Lieu of Tax and Incentive Agreement by and between
Georgetown County, South Carolina (the “County”), and Santee Electric Cooperative, Inc., Acting for
liself, One ar More Affiliates, and/or Other Project Sponsors (Collectively, the “Company”), Pursuant to
which the County Shall Covenant to Accept Certain Negotiated Fees in Lieu of Ad Valorem Taxes with
Respect to the Establishment and/or Expansion of Certain Facilities in the County (the “Project”); and
Other Matters Relating Thereto. Councilmember Everett Carolina seconded the motion. Chairman
Marant called for discussion on the motion, and there was none.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jeat Johnson

Ordinance No. 21-36

Councilmember Lillie Jedn Johnson moved for third reading approval of Ordinance No. 21-36, an
Ordinance to declare as surplus a tract of property, owned by Georgetown County, and located at the
intersection of Dozier Street and Highmarkert Sireet, in the City of Georgetown, and to authorize the
County Administrator to sell the property in the manner as prescribed within Ordinance No: 20-32,
Georgetown County Procurement Ordinance. Councilmember Raymond Newton seconded the motion.
Upon a call for discussion from Chairman Morant, there was none.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thamas

tillie Jean Johnson

Qrdinance No. 21-38

A motion was made by Councilmember Steve Goggans, seconded by Councilmember Everett Carolina, for
third reading approval of Ordinance No. 21-38, an Ordinance to Amend the FY 2021/2022 Operating
Budget of Georgetown County. There was no discussion on the motion.
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in favor: Bab Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas:

Lillie Jean lohnson

ORDINANCES-Second Reading:

QOrdinance No. 21-39

Following a report from Holly Richardson, Planning & Code Enforcement Director, Councilmember
Raymond Newton moved for second reading approval of Ordinance No. 21-39, an ordinance to amend
the Future Land Use Map for two parcels (totaling 10.04 acres) located at 92 Fire Station Street and
11397 Pleasant Hill Drive in Georgetown, TMS#s 03-0413-018-01-14 &nd 03-0413-018-01-10, from
Commercial to Low Density Residential. Councilmember Bob Anderson seconded the motion. Chairman
Morant called for discussion, and there was none. '

In favor: Bob:Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

Ordinance No. 21-40

Following a report from Holly Richardson, Planning & Code Enforcement Director, and Councilmember
Raymond Newton moved for seconded reading approval of Ordinance NO. 21-40, to rezone 2 parcels
totaling 10.04 acres located at 92 Fire Station Street (TMS 03-0413-018-01-14), and 11397 Pleasant Hill
Drive (TMS 03-0413-018-01-10), in Georgetown County from General Commercial (GC) to Forest
Agricuiture (FA). Councilmember Bob Anderson offered a second on the motion. No discussion followed
the motion.

In favor: Bob Anderson Louis R. Morant
Everett Caralina Raymaond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

ORDINANCES-First Reading: _
Chairman Louis R. Moront read the following erdinances into the record by title only.

Ordinance No. 21-41 — An-Ordinance Authorizing (1) the Execution and Delivery of a Second Amendment
to an Existing Fee in Lieu of Tax and Incentive Agréeement by and Among Georgetown County, South
Carolina {The “Cotinty”), 62 Composites, LLC (as Successor in Interest to MHG OZ FUND i, LLC), and Eagle
Commercial, LLC [as Successor in Interest to MHG OZ FUND i, LLC) to Effect Certain Modifications
Thereto; and (2) Other Matters Relating Thereto.

Ordinance No. 21-42 — An Ordinance to Adopt a Redistricting Plan for Georgetown County, South
Carolina

COUNCIL BRIEFING & COMMITTEE REPORTS:
No reporis.
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BIDS:
No reports.

REPORTS TO COUNCIL:
Recognition — 2021 Holiday Art Contest Winners
(Presentation of this report was moved forward on.the meeting agenda)

Chairman Louis Morant and Mr. Austin Beard of Anderson Brothers Bank recognized students who
submitted winning art entries in Georgetown County’s 2021 Holiday Art Contest. Students received
monetary awards for their achievements, as presented by Mr. Beard, courtesy of Anderson Brothers
Bank. Additionally, the winning entry, submitted by Makayla Javoroski, a 9% grader at Waccamaw High
School, was duplicated as Georgetown County’s annual holiday card.

1% PLACE — Makayla Javoroski — 9 Grader at Wactamaw High School

2nd P ACE — Gracy Potwin— 12 Grader at Waccamaw High School

3% pLACE — Ellisyn Byrdic~ 6% Grader at Rosemary Middle School

Honorable Mention — Kennedi Collins — 12 Grader at Carvers Bay High School

Following the presentation, Chairman Morant expressed appreciation, on behalf of Georgetown County,
to Mr. Beard for the prizes awarded to students which were sponsored by Anderson Brothers Bank

Nonprofit Spotlizht — Bibleway Community Learning Center

(This report we presented earlier during the meeting)

In accordance with Georgetown County and the Bunnellé Foundation’s partnarship to spotlight local
nonprofits during each County Council meeting, a presentation was made by Brittany Grayson on behalf
of the Bibleway Community Learning Center. Bibleway Community Learning Center is dedicated to
providing high quality childcare services to infants and young children through a nurturing and caring
environment that honors the unique value of each child as a gift from God.

Accomnmodations Tax Advisary Committee - Funding Recommendations

Kathy Grace, Chair of the Accommaodations Tax Advisory Committee presentéd funding recommendations
on behalf of the Accommodations Tax Advisory Committee. Following the report, discussion ensured,
and Ms. Grace responded to questions from members of County Council.

Councilmember John Thomas moved to approve the Accommodations Tax Committee’s funding
recommendations, as amended to award additional funding:as follows:

(1) Georgetown County Sheriff - $65,000 (bringing total award to 5253,758)

(2} Midway Fire Rescue - $1,800 (bringing total award to 511,400}

(3) Litchfield Beautification Foundation - $6,000 (bringing total award to 527,350)

(4) Murreiis Inlet 2020, Inc. - $6,000 (bringing total award to $31,200)

(5) Pawley Island Highway Beautification Program - $6,000 (bringing total award to $27,000)

Councilmember Bob Anderson seconded the metion. Upon a call for discussion on the motion from
Chairman Morant, there was none.
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Meeting Minutes
December 14, 2021
In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans lohn W. Thomas

Lillie Jean Johnson

Reguest for Approval of Broadband Grant Agreement between Georgetown County and Horry Telephone
Cooperative
Following a report from County Administrator, Angela Christian, a motion was made by Councilmember

Lillie Jean Johnson for approval of a broadband agreement, as proposed, between Georgetown County
and Horry Telephone Cooperative. Councilmember Raymond Newton seconded the motion. Thére was
ne discussion following the motion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
‘Steve Gog@ans John W. Therfias

Liftie Jean Johnson

Acceptance of Grant Funding from North Eastern Strategic Alliance {NESA) and MOW with Santee Electric
Cooperative, Inc. regarding the same,

Following a report from County Administrator, Angela Christian, and Councilmember Raymond Newton
moved to accept grant funding from NESA, in the amount of $392, 500, and enter into a MOU with
Santee Electric Cooperative Inc. regarding the same. Councilmember Bb Anderson offered a sécond on
the motion. No discussion followed the motion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson

DEFERRED OR PREVIOUSLY SUSPENDED ISSUES
(THIRD READING) Ordinance No. 20-59 - An Ordinance to revise the Rules of Procedure as previously
adopted by Georgetown County Council.

(SECOND READING) Ordinance No. 21-37 - An Ordinance Authorizing (1) the Execution and Delivery of a
Fee In Lieu of Tax and Incentive Agreement by and among Georgetown County, South Caroiina (The
“County”), a Company Identified for the time being as Project Maverick Company A, and a Company
ldentified for the Time Being as Project Maverick Company B, Each Acting for Itself, One or More
Affiliates, and/or Other Project Sponsors (Collectively, the “Companies”), Pursuant to which the County
Shall Covenant to Accept Certain Negotiated Fees in Lieu of Ad Valorem Taxes with- Respect to the
Establishment and/or Expansion of Certain Facilities in the County (Collectively, the “Project”):{2) the
Benefits of a Multi-County Industrial or Business Park to be Made Available to the Companies and the
Project; (3) Certain Special Source Revenue Credits in Connection with the Project; and (4) Other Matters
Relating Thereto.

EXECUTIVE SESSION:

Councilmember John Thomas made a motion to move into Executive Session to receive Legal Advice and
Discussion Regarding Contractual Matters Relating ‘to the Possible Sale or Lease of County Properties
Pursuant to 5.C. Code Ann. §30-4-70{a)(2), and » Legal Briefing Regarding Litigation Involving Georgetown
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Meeting Minutes
Decermber 14, 2021

County pursuant to $.C. Code Ann. & 30-4-70(a)(2). Councilmember Lillie Jean Johnson seconded the
motion.

In favor: Bob Anderson Louis R. Morant
Everett Carolina Raymond Newton
Steve Goggans John W. Thomas

Lillie Jean Johnson
County Councli moved into executive Session at 6:32 PM.
OPEN SESSION:

Following Executive Session, Councilmember Raymond Newton made a motion to return to Open Session
at 7:48 PM. Councilmember Bob Anderson seconded the motion. No discussion followed the moticon.

In favor: Bob Anderson Louis R. Morant
Everett.Carolina Raymond Newion
Steve Goggans lohn W, Thomas

Litlie Jean lohnson

Chairman Louis Morant noted that during Executive Session, County Council was briefed on two legal
matters as previously disclosed. No votes were taken by County Council during Executive Session.

Being no further business to come before County Council, Councilmember Steve Goggans made a motion
to adjourn the meeting at 7:49 PM, secondéd by Councilmember Everett Carolina.

Date

Clerk to Council
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RESOLUTION

WHEREAS, the Georgetown County Comprehensive Plan establishes the goals of
providing appropriate area for résidential development; and

WHEREAS, Cynthia Murray, agent for Benjamin Gof¥, filed a request to rezone a 14.77
acre tract located at 3138 Ocean Hwy in Georgetown from % Acre Residential (R-12) to
10,000 Square Feet Residential (R-10); and

WHEREAS, the Future Land Use Map for this area, as contained in the Georgetown
County Comprehensive Plan, designates this area as low density residential;

NOW, THEREFORE, BE IT RESOLVED, that the Georgetown County Planning
Cominission hereby recommends to the Georgetown County Council that the
Georgetown Future Land Use Map in the Georgetown County Comprehensive Plan be
amended to designate TMS parcel number 04-0418-011-00-00 as medium density
residential.

ADOPTION OF THE FOREGOING RESOLUTION moved by ,
seconded by , and after discussion, upon call vote thereon, the
vote was as follows:

Those in favor -
Those opposed ~
Elizabeth Krauss, Chairperson
Georgetown County Planning Commission
ATTEST:
Tiffany Coleman

Georgetown County Planning
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STATE OF SOUTIL. CAROLINA ) _
_ _ ) ORDINANCE NO: 21-24
COUNTY OF GEORGETOWN )

AN ORDINANCE TO AMEND THE COMPREHENSIVE PLAN, FUTURE LAND
USE MAP, REGARDING TMS NUMBER 04-0418-011-00-00 LOCATED AT 3138

OCEAN HWY IN GEORGETOWN FROM LOW DENSITY RESIDENTIAL TO

MEDIUM DENSITY RESIDENTIAL

BE IT ORDAINED BY THE COUNTY COUNCIL MEMBERS OT
GEORGETOWN COUNTY, SOUTH CAROLINA, IN COUNTY COUNCIL
ASSEMBLED: '

To amend the Comprehensive Plan, Future Land Use Map, to reflect the
redesignation of tax map parcel 04-0418-011-00-00 located at 3138 Ocean Hwy
in Georgetowsi from low depsity residential to medinm density residential, ds
reflected on the attached map.

BONE, RATIFIED AND ADGPTED THIS 9th DAY OF I

Louis I%-Mamnr_,,__)

Chairman, Georgetown: County Council

VEMBER, 2021.

(SEAL)

JI‘helesaE‘}I‘loyd E
Clerk to° Counc:l

This Ordinance, No. 21-24, has been reviewed by me and is hereby approved.as to form

and legality. % /?_ _

Joh nl})/ Watson
Geofgetown County Attorney

First Reading: July 27, 2021
Second Reading: August 24, 2021

Third Reading: November 9, 2021
(on. Motion 1o Reconsider)
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STATE OF SOUTH CAROLINA ) |
| ) ORDINANCE NO. 21-25
COUNTY OF GEORGETOWN )

AN ORDINANCE TO AMEND THE ZONING MAP OF GEORGETOWN
COUNTY REGARDING 'TMS NUMBER 04-0418-011-00-00 LOCATED AT 3138
OCEAN HWY IN GEORGETOWN FROM, % ACRE RESIDENTIAL (R- 1/2) TO
10,000 SQUARE FEET RESIDENTIAL (R-10).

BE YT ORDAINED BY THE COUNTY COUNCIL MEMBERS OF
GEORGETOWN COUNTY, SOUTH CAROLINA, IN COUNTY COUNCIL
ASSEMBLED TO AMEND THE ZONING MAP OF GEORGETOWN COUNTY,
SPECIFICALLY TMS NUMBER 04-0418-011-00-00 LOCATED AT 3138 OCEAN
HWY IN GEORGETOWN FROM % ACRE RESIDENTIAL (R-1/2) TO 10,000
SQUARE FEET RESIDENTIAL (R-10) AS REFLECTED ON THE ATTACHED
MAP.

DONE, RATIFIED AND ADOPTED THIS 9" DAY OF NOVEMBER, 2021.

(SEAL)

»_ X e k=
Louis R. Morant
Chairman, Georgetown County Couneil

Thenesa E. Floyd N
Clerk to Councii

W
(A
face
¥
H
i
t

This Ordinance, No. 21-25, has been reviewed by me and is hereby 'Ipploved as to form
and legality.

John . }?a{son
Georgetown County Affomey

[First Reading: July 27, 2021
Second Reading: August 24, 2021

Third Reading: November 9, 2021
(on Motion 1o Reconsidar)
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REZL- -3l -2%33%

Recd-5blatlat

129 Screven St. Suite 222
Post Office Drawer 421270
Georgetown, S. C, 29440
Phone: 843-545-3158
Fax: 843-545-3299

PROPOSED ZONING AMENDMENT
COMPLETED APPLICATIONS FOR ZONING AMENDMENTS MUST BE

SUBMITTED ALONG WITH THE REQUIRED FEE, AT LEAST FORTY-FIVE (45)
DAYS PRIOR TO A PLANNING COMMISSION MEETING.

THE APPLICANT IS REQUESTING: (Indicate one)
«f A change in.the Zoning Map,

{ ) A change in the Zoning Text.

The following information must be provided for either request:
Property Information that you area requesting the change to:
Tax Map (TMS) Number: _OH-O4[8-011 - 60
Street Address: 3'3@ Ocean HU)V ( er _ .
City./ State / Zip Code: _{"O4) ‘e\ Lsiay SC, 1D 2
cAl=5e Bzl 49 AL, T7 Acres

Current Zoning Classification: R-" V 2

Proposed Zoning Classification: PL;@/ / 0 g;@

Rezoning Application
Revizsed 06-11 1
Page 1 0f4 319



Property Owner of Record:
Name:_[Beniamin £ (off 2004 Rey Trust
address: |8 Rpecs Farm Rd.
City/ State/ Zip Cade: P gy Aolph MA 02%8’

Telephone/Fax Numbers: /
E-mail: vO’f F-chem@ o, Comn

Signature of Owner / Date: 4%% P % - e

I have appointed the individual or firm listed below as my representative in conjunction
with this matter related to the rezoning request.

Agent of Owner:

Narme: Cvnir‘ma, L. Murcay

ades_ D0, Boe 1325

City / State / Zip Code: Pawl e,\ls TS‘GJ‘IA SC &q5‘85
Telephone/Fax: (§H43) 9\'4*0 ~339>
E-mail:_Céurcaya9585 & aol. c.om

Signature of Agent/ Date: W W‘ / & / A /0703

Signature of Property Owner: M%

Contact Information: -

Neme:_ (it L. Muu*ra':\/ -
Address: I ;O, EEQZ \395, anlﬁ?zs ISIcmd SC. 995‘87 5

Phone / B-mail:_{SU3)IHD -3 223 / amurm)ggﬂis’z@ aol. &om

Rezoning Application
Revised 05-11 320
Pagc20f 4



Please provide the following information.

1. Please submit 12 copies of the site plan or plat (size: 11 x 17 or 24 x 26, as
needed)

2. Please explain the rezoning request for this property.

The rezoning of this property from One-Half Acre Residential District (R-1/2) to 6,000.

Square Feet Residential District (R-6) would be compatible with existing land uses and
consistent with an slteady approved adjacent parce! and other properties in the area and

district; whereas, the intent of the district for moderate to low density developtent will -

not be impacted or altered by the change. The necessaty essential services and
infrastructure, natural environment or area property values will not be negatively
impacted by the rezoning.

Please provide the following information for a Zoning Text Amendment.

1. Indicate the section of the Zoning Ordinance that you are proposing to be
changed:

NA

2. Indicate the reasons for the proposed changes:

NA

Fee required for all applications at the time of silbmittal:

Rezoning Applications $250.00

Text Amendinents $250.00

Adjacent Property Owners Information required:

1. The person requesting the amendment to the Zoning Map or Zoning Text
must submit to the Planning office, at the time of application submittal,
stamped envelopes for each resident within Four Hundred Feet (400) of
the subject property. The following return address must appear on the

Rezoning Application
Revised 06-11
Page3 of 4
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envelope: “Geergetown County Planning Commission, 129 Screven
St. Suite 222, Georgetown, SC 29440.”

2. A list of all persons {(and related Tax Map Numbers) to whom envelopes
are addressed must also accompany the application.

It is understood by the undersigned that while this application will be carefully reviewed
and considered, the burden of proving the need for the proposed amendment rests with
the applicant.

Please submit this completed application and appropriate fee to Georgetown County
Planning Division at 129 Screven St. Suite 222, Georgetown, S. C. 29440: If you reed
additional assistance, please call our office at 843-545-3158.

Site visits to the property, by County employees, are essential to process this
application. The owner\applicant as listed above, hereby authorize County
employees to visit and photograph this site as pari of the application process.

A sigu is going to be placed on your property informing residents of an upcoming
meeting concerning this particalar property. This sign belongs to Georgetown
County and will be picked up from your property within five (5) days of the
hearing.

All information centained in this application is public record and is available to the
general public,

Please submit a PDF version of your plans if available. You may e-mail them to
csargent@georgetowncountysc.org or include with your application.

Rezoning Application
Revised 05-11
Paged of4
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ORGETOWN COUNTY PLANNING COMMISSION

GE

DATE:

July 15, 2021

AGENDA ITEM:  An amendment to the Georgetown County Zoning Map

ISSUE UNDER CONSIDERATION: A rezoning request was received from Cynthia Murray,
agent for Benjamin Goff, to rezone a 14.77 acre tract Iocated at 3138 Ocean Hwy in Georgetown
from ¥ Acre Residential (R-%2) to 10,000 Square Fect Residential (R-10). Tax map number 04-
0418-011-00-00. Case Number REZ 6-21-28323.

CURRENT STATUS: The parcel is zoned % Acre Residential (R-Y4) and is-currently vacant.

POIN

1

TS

TO CONSIDER:

The property is 14.77 acres with 124.75 feet of frontage on U.S Highway 17. The
northern most boundary of the property is the centerline of Denny Drive (County Rd).
There are currently 9 lots accessed via Denny Drive.

The adjacent tracts to the north are zoned % Acre Residential (R-%). Tracts to the
immediate south are zomed General Commercial (GC) and Planned Development
(PD). Surrounding uses are single family residential and undeveloped timberland.

R-10 zoping allows for single family dwellings, excluding manufactured homes on
10,000 sf lots. Setbacks. for R-10 are 25’ for the front, 10° for the side and 15 for the
rear, with & maximum height of 35” and a minimum lot width of 70°.

General Commercial (GC) zoning also allows for single family residential dwellings
on 10,000 sf lots. Setbacks for GC are 50° for the front, 10” for the side and 15° for
the rear, with a maximum height of 35" and a minimum lot width of 60°.
COMMENT: NOT RELEVANT.

The current (R-Y5) zoning allows for single family dwellings on 20,000 sf lots.
Setbacks for the R-4 district are 40’ for the front, 15 for the side and 25’ forthe rear,
with a maximum height of 35’ and a minimum lot width of 90°.

The Georgetown County Future Land Use (FLU) map designates the referenced
parcel as low density residential. Low density is defined as 2.0 units per acre or less.
The adjacent PD, known as “The Colony” has a (FLU) designation of medium
density residential. Medium density is defined as 2.1 to 5 umits per acre.

‘COMMENT: NOT RELEVANT.

In 2013, County Council approved an amendment to the adjacent “Colony™ tract. The
amendment revised the original plans from 34 single family lots to 49 single family
Iots with a minimum lot size of 8,000 sf and a minimum lot width of 55 feet. Lots
range from 8,035 sfto 26,689 sf. Setbacks for “The Colony” PD are 20’ for the front,
7.5" for the side and 15 for the rear, with a maximum height of 35°. The Colony has

Benfarnin Goff Rezoning,
R-1/2 to R-10 - REZ §-21-28323
Page 1 of 3
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an extérnal, 10°, level two buffér along the common property line associated with the
proposal. COMMENT: NOT RELEVANT.

8. The 2013 Colony PD amendment also included a FLU amendment from low density
to medium density residential as a result of the project’s net density of 2.75 units per
acre. COMMENT: NOT RELEVANT.

0. No subdivision plat or development plans are being proposed at this time. A traffic
impact analysis is not warranted for the rezoning. If appreved and developed with
traffic generations greater than 500 ATDs, a traffic impact analysis shall be required.

10.  If approved and developed as a major subdivision, site plan approval from the
Planning Commission would be required.

CONCLUSIONS:
1. A medium density FLU designation directly abuts the site to the south.

2. The comprehensive plan suggests that medium den:nty should be developed at a density
of 2.1 to 5 units per acre, with a minimum lot size of no less than 6,000 sf if serviced by
public water and sanitary sewer.

3. Should the planning commission consider the approval of the rezoning request, staff
would recommend a future land use map amendment to medium density residential.
COMMENT: AMBIGUOUS AS TO A CONCLUSION OR SUPPORTING
RECOMMENDATION FOR THE PROPOSED ZONING AMENDMENT.

FINANCIAL EMPACT: Not applicable for Planning Commission

OPTIONS:
1. Recommend approval as requested by the applicant.
2. Recommend approval as amended by the Planning Commission.
3. Recommend denial of request. '
ATTACHMENTS: Rezoning Application and attachments
Laocation Map
Zoning Map
FLU Map
Aertal Map
Adjacent Property Notice
Resolution

Mot kW=

Holly H. Richardson, AICP
Director of Planning and Code Enforcement
Public Notifieation Informsation:
Dste Advertised:  06-30-2021 (Georgetown Times); 7.01-2021 (Coastal Observer)
Benjamin Goff Rezoning
R-1/2 to R-10 —REZ 6-21-28323
Page 2 of 3
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Date Property Posted/By: 06-29-2021/Terri Davis
Dsate of Notification: 06-24-2021 Number Notified: 32

Case Nomber/Steff Contact:  REZ 6-21-28323/ J. Charles Suggs
Report Completion Date: 07-08-2021 Revision Date:

Benjamin Goff Rezoning
R-1/2 to R-10 —REZ 6-21-28323
Pape 3 of 3
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BENJAMIN F. GOFF 2004 REVOCABLE TRUST
18 POWERS FARM ROAD
RANDOLPH, MA 02368
781-986-0635 (Tel/Fax)

May 16, 2022

BY FIRST CLASS MAIL AND FACSIMILE (843-915-5859)

The Honorable Steven H. John
1301 Second Avenue, Suite 3A30
Conway, SC 29526-5234

RE: C/A No. 2022-CP-22-00032, Ernest F. Middleton, IT, et al, vs. Georgetown County et al
Dear Judge John:

The Plaintiffs’ attorney and the attomey for the Georgetown County Council have agreed to the
dismissal without prejudice of the defendants “Georgetown County Council and Council
members defendants in their capacities as elected members of the Georgetown County Council,
which was accepted by the Court on May 5, 2022. The Plaintiffs’ Complaint and the various
allegations therein will be legally complicated to pursue and/or defend without the Georgetown
County Council and Council members. Consequently, Benjamin F. Goff, St., Trustee has filed a
Motion for Judgment on the Pleadings, dated May 13,2022.

Goff Trustee and Goff Trust should not remain as parties or defendants without the Georgetown
County Council and Council members; therefore, the Plaintiffs” Complaint should be dismissed
in its entirety with prejudice. The dismissal from the Complaint of the Georgetown County
Council and Couneil members, at whomi the allegations in the Compliant are directed,
necessitates granting the Goff Trustee’s Motion to Dismiss the Plaintiffs* Complaint.

In contradiction of Rule 19(a), the Plaintiffs have agreed to allow the County Council and the
elected members, needed for just adjudication, to be dismissed from the Complaint. Pursuant to
Rule 19(a), without the County Council and Council members, complete relief cannot be
accorded to Goff Trustee/Trust and the ability to defend and protect their interest will be
impaired and they will incur a substantial risk of harm. Stibsequent to the dismissal of the
Plaintiffs’ Complaint, any further legal action against Georgetown County should be a separate
civil complaint and exclude the involvement or reference to Ordinances 21-24 and 21-25 or the
Goff Trustee/Trust parcel. The Counterclaim Complaint is subject to conditional dismissal.

Respectfully,

ﬂﬁégﬁﬂammﬁlé/%ee, Pro Se )

ce: H. Thomas Morgan, Jr., Esg.
Cynthia Ranck Person, Esg.
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BENJAMIN F. GOFF 2004 REVOCABLE TRUST

18 POWERS FARM ROAD
RANDOLPH, MA 02368 ~
781-986-0635 (Tel/Fax) - =2
=
June 1.2022 DT F ol
= i a2
s vy (V) =T
- XU
A R FT
: = ™ N
BY FIRST CLASS MAIL I 11’:'3 .
The Honorable Steven H. John

1301 Second Avenue, Suite 3A30
Conway, SC 29526-5234

RE: C/A No. 2022-CP-22-00032, Emest F. Middleton, 111, et al, vs. Georgetown. County et al
Dear Judge John:

The Plaintiffs’ Complaint was filed under the Uniform Declaratory Judgment Act against
Georgetown County, Georgetown County Council and Council members in their capacities as
elected members of the Georgetown County Council, questioning the validity of Ordinances 21-
14 and 21-25. In accordance with Section 15-53-80, Benjamin F. Goff, Trustee and the Benjamin
F. Goff 2004 Revocable Trust (“Goff Trustee/Trust”), the applican

t and property owner, were
made parties. Although named as defendants in the Complaint, pur.

, pursuant to Rule 19(2)(2) (i) Goff
Trustee/Trust should have been named as “Involuntary Plainiiffs”. A Rule 12(b)(6) motion to
dismiss Benjamin F. Goff, Trustee as a Defendant was filed on January 25, 2022. The motion
was heard on May 19, 2022 and on or about May 25, 2022, Goff Trustee was informed by email
that the motion was denied and a fair reading indicated a cause of action against Goff

Trustee/Trust and directed the Plaintiffs’ lawyer to prepare an Order for the Court.

In an email message, dated February 7, 2022, subject, Middleton v. Georgetown
County..., the Plaintiffs’ lawyer stated, “My clients have no specific claims against you...” with
reference to Goff Trustee/Trust (See Exhibits A and B). Plaintiffs’ Complaint does not state any

wrongdoing by Goff Trustee/Trust in the procedural approval and adoption of the ordinances.
Even though, the Goff Trust is not individually listed as a party in the Plaintiffs’ Complaint, the
Goff Trust has been defined as a Defendant by the Court. Goff Trustee/Trust only submitted an
application to rezone an unimproved parcel of land, Case Number REZ-21-28323, to the
Georgetown County Planning Department and it resulted in the approva}l and adoption of the
ordinances by the Georgetown County Council. The application met all requirements and was
accepted by the Planning Department, recommended for approval by the Planning Commission
and adopted into ordinances by the Georgetown County Council.

The allegations in the Plaintiffs’ Complaint are directed at the Georgetown County
Council and elected Council members, specificaily, for violations the South Carolina
Comprehensive Planning and Enabling Act, the Comprehensive Land Use Plan and the County
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Council Rules of Procedure in the approval and adoption of Goff Trustee/Trust’s ordinances. The
Plaintiffs are seeking to have the Court render the Goff Trustee/Trust ordinances “null and void™
because of an alleged violation of the County Council Rules of Procedure by the Georgetown
County Council and elected Council members. However, the Plaintiffs’ attorney and the attorney
for the Georgetown County Council have agreed to a Stipulation of Dismissal without prejudice
of the Georgetown County Conncil and Council miembers as Defendants in their capacities as
clected members of the Georgetown County Council, removing them from the Complaint as
Defendants. In essence, the Stipulation of Dismissal is an admittance that the Georgetown
County Council and Council members’ approval and adoption of Ordinances 21-24 and 21-25
was proper and consistent with County Council Rules of Procedure, Roberts Rules of Order and
the Model Rules of Parliamentary Procedure for South Carolina Counties, Third Edition.

The Court’s pending motion decision is inconsistent with the submitied facts and the
intent of the Plaintiffs’ Complaint for joining Goff Trustee/Trust, which was required by the
Section 15-53-80 of the Uniform Declaratory Judgment Act. In that there was no wrongdoing by
Goff Trustee/Trust, they should not have been named as Defendants. With the previous
admittance of “no claims ageinst Goff Trustee/Trust™, the motion decision and proposed Order as
suggested by the Court would be inadvertent and contrary to the admitted facts of the case;
therefore, the Court should reconsider the pending motion decision that a cause of action exists
Tor GofT Trustee/Trust as Defendants.

Puisnant to SCRCP Rule 19(a)(2)(1), without the Georgetown County Council and
Council members, complete relief cannot be accorded to Goff Trustee/Trust and the ability to
defend and protect their interest will be impaired and they will incur a substantial risk of harm.
The dismissal from the Plaintiffs’ Complaint of the Georgetown County Council and Couneil
members, at whom the allegations in the Compliant.are directed, necessitates granting the Goff
Trustee/Trust’s Motion to Dismiss and/or dismissal of the Plaintiffs” Complaint.

Assuredly, the Plaintiffs’ Complaint does not state any facts that constitutes a cause of
action against Goff Trustee/Trust as required by SCRCP 12(b)(6). A fair reading of all pleadings,
replies and documents filed in this legal action would indicate that Goff Trustee/Trust should not
be Defendants. Consequently, without the Georgetown County Council and Council members,
the Plaintiffs’ Complaint is a “non-suit” and should be dismissed in its entirety pursuant fo
SCRCP Rule 41.

Respeetiudly.

. -
A 4 ~ gt
AL pezimte KL
BN . GOt St iastee, Pro Se
4 o

ce: Cynthia Ranck Person, Esq.

Attachments: Exhibiis A-and B
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. %‘éjUN@N‘ﬁmge Center 5{;@%’%\ /4
From: KIG Advotacy <yig.advocacy@gmall.com> R
To: gofi-chem@juno.com

Sent: Mon, Feb 07, 2022 1227 PM

Subject: Middlston v Georgetown County
Acceptance of Senv... (14KB)

Good afiemaon, Mr. Goft:

| hope you are weil.A

Dlsmiss and wanted to{etyqu-lmmvﬂaat' we-have a potential resclution of your motion if the county is
cific claims Bgainst you, and the oniy reason you are inciuded as a party is that the
the land, the frustis arquably a parly in

We received your-MolicR 2
wiling to agres. My dlents have no spe
Declaratory Judgment Act states that gl ‘pariesin interest” mustbe named. As owner of

iiterest. 1f the county is willing to stipuiaie that you are nota paity in interest for purposas of the DJA, and that a decision on e
issyes would be binding an-all parties without having you as a parly, we would agres to your dismissat without prejidice.

As soon as the county defendants have officially accepted service and their attomey has entered an appearance, { will coniact them
aboutihelr wilingness to agree to this.

We have the additisnal matterof nesding-to-officially accomptish service ef the-complaint on

through Attorney Dallis, the

as you have filed a respansive motion, hut the court will need to have evidence of sarvice. f you are willng to &

Service, | have attached the:proper fom which you may sign and return for fling. All the county defendants are accepting sepvicein
have no gholce but o accomplish service upon the trust through the

shis manner. If you are not willing toaccept service, | will 1
Secretary of State. [f you wish me 1o email you a copy of the complaint and &xhibits, 1 wouild be happy to do that as wall.

Thank yoti for your kind attention. 1 look forward to hearing from you-about this.

Sincerely,
Gindy Person

Cynthia Ranick Person, Esquire
Chief Counsel & Exgcutive Director

KEER IT GREEN ADVOCACY, INC.
PD.Box 1822

Pawleys Island, SC 29585
{1G.Advacacy@amail.cam

you. We-have-been attempting-to-do that

Charleston attorney that fited your Certificate of Trust You have cleasly received the Complaint inasmuch
ignan Acceptance of
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| | Fxtn & &
@J UN O Message Center

From: "John, Steven H. Law Clerk (Madefine Bowers)" <SJohnl.C@sccourts.org>
To: "crperson@aol.com” <crperson@adl.com>, “gofi-chem@juno.com” <goff-chem@|uno.com>
Sent: Wed, May 25, 2022 01:55 FM

Subject: 2022CP2200032 - Emest F Middieton I, plaintiff, et al v. Georgetown County, defendant, et al

Dear All,

The Motlon to Dismiss is.denled. A fair reading of the pleadings establishes:a cause of action as against this Defendant. This is
based sdi€ly on-the contents of the pleadings as required by a motion under 12(b)(6). Thisis not a ruling by the Court as to the
viability or sustainabilily of the action as against this Defendant. That remains to be decided. Defandant Goff is free to {ile a Motion
for Summary Judgment at any slage, should he believe that is warranted.

Attorney Persans, please drafta proposed order based on the above and e-file it to Judge John's attention. Please let me know if
yau have any questions or whether | can be of assistance. Thank you!

Respectiully,
Madeline

Madeline A. Bowers

Law Clerk to the Honorable Staven H. John -

Resident Circuit Court Judae, Fifteenth Judicial Circuit Chisf Administrative Judge, Court of CommonFleas
1301 2nd Avenue

Conway, SC 28526

Phone: (843) 915-6697

Fax: (843) 915-5859

gjohnlc@sccourts.arg

—— CONFIDENTIALITY NOTICE ~— This message is intended only for the addressee and may cantain information that is
confidential. If you are not the intended récipient, do not read, copy, retain, or disseminate this messaga or any attachment. If you
have received this message in emor, please contact the sender immediately and delete all copiés of the message and any
attachments.
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ﬁ JUN 9 Message Center

From: KiG Advccacy <kig.advocacy@gmail.com>
To: goff-chem@juno.com
Sent: Mon, Feb 07, 2022 12:27 PM

Subject: Middleton v. Georgetown Counly
Acceptance.of Serv... (14KBj

Good afternoon, Mr. Goft:
! hope you are well.A

We received your-Motion to Dismiss and wanted to let you know that wehave a potential-resolution of yaur motion i the county-i$:
willing to agree. My clients have no'specific cfaims againstyou, and the only reasonyou are included as-a party is that the
Declaratory,Judgment Act states that all “partigs in interest” must be named. As ownerof the fand, the trust is arguably a party in
interest. If the.county is willing to stipulate that you are not a party in interest for purposes of the DJA, :and that a decision onh the
issues'would be binding on all parties without having you as a party, we wottd agree to your dismissal without prejudice.

As soon as the.counly defendants have officially-accepled service and their attomey has éntéred an appearance, U will contactthem
about their willingness to agree to this.

We have the-additional-matter of needing to-officially accomplish service ofithe complaint on you, We have been attempting to do that
through Attorfiey Dallis, the Charleston attarney that filed your Certificale of Trust. You have clearly received the Cémplaint inasmuch
as you have filed a responsive motion, but the court will need to havé evidence of service. If you are willing to sign an Acceptance of
Service, | have attached the proper form which you may sign and retumn for filing. All the county defendants are accepting service in
this manner. if you are not willing to sccept service, I will have no-choice but to accomplish service upon the trust through the
Secretary of State. If you wish me to .email you a copy of the complaint and exhibits, | would be-happy to do that as well:

Thank you for your kind attention. | look forward to hearing from you about this.

Sincersly,
Cindy-Person

Cynthia Ranck Person, Esquire
Chief Counsel & Executive Director

KEEP IT GREEN ADVOCACY, INC.,
P.O. Box 1922

Pawleys lsland, SC 29585
KIG.Advocacy@graail.cam
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STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

Ernest F. Middleton, ITI, and Joyce J. Middleton,

: IN THE COURT OF COMMON PLEAS
- FIFTEENTH JUDICIAL CIRCUIT

Michael J. Farrar and Diana Farrar, Robert E. Hunt :

and Jeane M. Sullivan, The Colony Homeowners
Association, Inc., and Keep It Green, Inc.,

Plaintiffs,

V.

CASE NQ.: 2022 CP 2200032

ACCEPTANCE OF SERVICE

‘Georgetown County, Georgetown County Council, :

Louis Morant, Lillie Jean Johnson, Raymond
Newton, Steve Goggans, Everett Carolina, John
Thomas and Bob Anderson, in theircapacities as
elected members of Georgetown County Conngil,
Benjamin F. Goff, Sr., Trustee of the Benjamin F.
Goff 20604 Revocable Trust dated June 18, 2004,

Defendants

ACCEPTANCE OF SERVICE

1, Benjamin F. Goff, Sr., Trustee, hereby accept and acknowledge receipt and service of a fited

copy of the Summons and Complaint in the above captioned matter upon me on behalf of

Defendant Benjamin F. Goff, Sr., Trustee of the Benjamin F. Goff 2004 Revocable Trust dated

June 18,2004, onthis___ dayof , 2022.
Benjamin F. Goff, Sr., Trustee
Street Address
Date City, State, Zip
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Cynthia Ranck Person, Esquire
Chief Legal Counsel & Executive Directar

4 r/- il _{é"
Keep It Green Advocagcy, inc. XA

P.0. Box 1922
Pawleys Island, SC 29585

A nonprofit public inferest law firm.

Emiail:
kig.advocacy@gmail.com

February 13,2022

Benjamin F. Goff, Trustee
18 Powers Farm Road
Randolph, MA 02368

RE: Middleton v. Georgetown County, 2022-CP-2200-032
DearMr. Goft

Enclosed please find a letter to the Secretary of State for Service of Process. We received your
Motion to Dismiss and we may have a potential resolution.

My clients have no specific claims against you apart from the fact that the trust owns the real
property. You are included as a party because the Declaratory Judgment Act provides that all
"harties in interest" must be named. As owner of the land, the trust is a party in interest, If the
county is willing to. stipulate that a decision on the issues would be binding on all parties without
having you named as a party, and if the court agrees, we would be willing to dismiss you without
prejudice. - E

As soon as the county defendants have officially accepted service and their attotney has entered
an appearance, I will contact them about'this.

In addition to the above, the court will need to have proof that you received a copy of the
Summons and Complaint. We are in the process of accomplishing service through the Secretary
of State which is our only recourse when service cannot be otherwise accomplished on a
nonresident trustee. You have clearly received the Complaint inasmuch as you have filed &
responsive motion.

If you are willing, please sign the enclosed Acceptance of Service which will be returned to the
court for filing. All the county defendants-are accepting service in this manner. Otherwise, we
will continue to proceed through the Secretary of State.

Thank you for your kind atteniion.
ery ly'yoms,
Mty -
thia Ranck Person, Esquire
En¢losures ' : -
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Keep It Green Advocacy, inc.

_ F.O. Box 1922
Pawleys Island, SC 29585

A nonprofit public interest law firm.

Cynthia Ranck Persen, Esquire ) Email:
Chief Legal Counsel & Executive Director kig.advocacy@amail.com

February 15, 2022

South Carclina Secretary of State’s-Office
ATTENTION:SERVICE OF PROCESS
1205 Pendleton Street, Suite 5253
Columbia, SC 29201

RE: Middleton v. Georgetown County, 2022-CP-2200-032
Dear Sir or Madam:

Enclosed for service of process, please find two file stamped copies of a Summons and
Complaint filed in Georgetown County on January 7, 2022, along with a check in the amount of
$10 for the filing fee.

South Carolina Code of Laws, Section 15-9-440(3) authorizes service of process upon the
Secretary of State when there is no resident trustee of an inter vivos trust that owns real property
in South Carolina that is the subject matter of a proceeding.

Defendant, Benjamin F. Goff, Sr., is the sole Trustee of the Benjamin F. Goff 2004 Revocable
Trust dated June 18, 2004, (hereinafter “Goff Trust”) pursuant to the terms of a Certificate of
Trust dated September 17, 2021, and recorded in Georgetown County Record Book 4231, Page
204, a copy of which is enclosed. There is no resident trustee or other agent.

Benjamin F. Goff, Sr., Trustee is an adult individual residing at: 18 Powers Farm Road,
Randolph, MA 02368

The Goff Trust is the owner of real estate that is the subject matter of the enclosed Summons and
Complaint pursuant to Deed dated July 21, 2005, recorded in Georgetown County Deed Book
1679, Page 229. A copy of the Deed is enclosed.

Plaintiffs have unsuccessfully attempted to accomplish service upon Defendant Benjamin F.
Goff, Trustee through his former South Carolina attorney, by email and by regular mail

Thank you for your kind attention.

/7 eIy §uly youl
ia Ranck Person, Esquire

Enclosures
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THE STATE OF SOUTH CAROLINA

RECE;
APPEAL FROM GEORGETOWN COUNTY SEP 06 2022
Court of Common Pleas SC Court Of Appeals

The Honorable Steven H. John

APPELLATE CASE NO. 2022-000811

Ernest F. Middleton, III, and Joyce J. Middleton, Michael J. Farrar and Diana Farrar, Robert H.
Hunt and Jeane M. Sullivan, the Colony Homeowners Association, Inc., and Keep It Green,
G 2 Respondents,

V.

Georgetown County and Benjamin F. Goff, 8r., Trustee of the Benjamin F. Goff 2004 Revocable
Trustdated June 18, 2004, . ... oot iiir ittt i e eanireeeiannannnns Defendants,

Of whom Ben_]amm F. Goff, Sr., Trustee of the Benjamm F. Goff 2004 Revocable Trust dated
June 18,2004 isthe . ..vuiiiiiiiiiiii i it it i ie e ettt e airiaaana Appellant.

INITIAL APPELLANT BRIEF

Benjamin F. Goff, Sr., Trustee
18 Powers Farm Road
Randolph, MA 02368

(781) 986-0635 -

Pro Se for Appellant
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STATEMENT OF ISSUES ON APPEAL

- Whether the Lower Court erred in finding that the Respondents® Complaint, fairly read,
counstituted a cause of action, where none was stated or existed, against the Appellant?

. Whether the Lower Court erred in finding a fairly read cause of action against the
Appellant when the Respondents® lawyer stated in the motion hearing Transcript that “we
don’t think that he did something wrong”?

- Whether the Lower Court erred in not finding that the Appellant should be a party-in-
interest or an involuntary plaintiff as opposed to a defendant?

. Whether the Lower Court erred in not hearing and ruling on the Georgetown County
Council’s Motion to Dismiss the County Council and elected members on the grounds of
legislative immunity apd lack of judicial power to grant relief to Respondents?

. Whether the Lower Court erred in not dismissing the Respondents’ Complaint in its
entirety based on the Stipulation of Dismissal which dismissed any and all claims against
the defendants, County Council and elected members?

. Whether the Lower Court erred in not dismissing the Respondents® Complaint with no
injury-in-fact that was concrete particularized, imminent or actual and lacking standing?

. Whether the Lower Court erred in continuing the litigation against the Appellant and
Georgetown County with no remaining claims after the stipulated dismissal of any and all
claims against the County Council and elected members‘é

. Whether the L.ower Court erred in allowing the Respondents’ Jawyer to serve in the role
of advocate and advisor in authoring the Order on Appeal?

- Whether the Lower Court erred in naming and considering the Appellant’s Trust as a

Defendant in the Court Docket and Order on Appeal, when a trust cannot sue or be sued?
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STATEMENT OF THE CASE
On January 7, 2022, the Re'spondents filed a complaint under the Uniform Declaratory
J udément Act (UDJA) against Georgetown County, Georgetown County Council and Council
members in their capacities as elected members and Benjamin F. Goff Trustee of the Benjamin

F. Goff 2004 Revocable Trust, questioning the validity of Ordinances 21-24 and 21-25. Rather

than making the Appellant a party-in-interest in accordance with S.C. Code Ann. § 15-53-80, the

Appellant, Benjamin F. Goff, Trustee of the Benjamin F. Goff 2004 Revocable Trust, the
applicant and property owner, was made a Defendant. Although named as a Defendant in the
complaint, the Appellant should have been named as a “party-in-interest” pursuant to S.C. Code
Ann. § 15-53-80 or an “involuntary plaintiff” pursuant to Rule 19(5.1)(2), SCRCP.

Despite knowing the Appellant’s residential alddress, the Appellant was not served yvith
the Summons and Complaint pursuant to Rule 4(a), SCRCP and Rule 12(b)(5), SCRCP. The
Appellant appeared pursuant to Rule 4(d), SCRCP, voluntary appearance is equivalent to
personal service. Before filing a proof of service with the Court as required by Rule Skd),
SCRCP, the Respondents” lawyer initiated a serving through the Secretary of State’s Office to
belatedly serve the Summons and Complaint and provide proof of service to the Lower Court.

A Rule 12(b)(6), SCRCP Motion to Dismiss Benjamin F. Goff, Sr., Trustee (Appellant)
2 a Defendant was filed on Jamuary 25, 2022, T addition to the failure fo state a cause of action
against the Appellant, the Complaint Jacked a justiciable controversy and injuries-in-fact to have
standing. The Appellant’é Motion to Dismiss the Appellant as a Defendant was heard, May 19,
2022. On or about May 25, 2022, the Appellant was informed by the Lower Court in an email
that the motion was denied and a fair reading indicated a; cause of action against the Appellanf as

a Defendant and directed the Respondents® lawyer to prepare an Order for the Lower Court.
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The Appellant Motion to Dismiss him as a Defendant was beard on May 19, 2022, in
which he alleged that the Complaint failed to met the requirements of the Uniform Declaratory
Judgme.nt Act (UDJA) and pursuant to Rule 12(b)(6), SCRCP the Respondents” Complaint does
not state any facts that constitute a cause of action against the Appellant. However, in the Order
on Appeal, dated June 3, 2022, the Appellant’s constitutional rights to apply to rezone private
property, has been determined by the Lower Court’s Order to remain as a defendant with a fairly
read and unstated cause of action in the Respondents’ Complaint.

The allegations in the Respondents’ Complaint are directed at the Georgetown County
Council and elected members, specifically, for violat[ions of the South Carolina Comprehensive
Planning Enabling Act, the Comprehensive Land Use Plan and the County Council Rules of
Procedure in the approval and adoption of the Appellant’s ordinances. The Respondents are
seeking to have the Lower Court render the Appellant’s ordinances “null and void” because of an
alleged violation of the Georgetown County Council Rules of Procedure.

The Respondents’ lawyer and the lawyer for the Géorgetown County Council agreed to a
Stipulation of Dismissal that dismissed any and all claims without prejudice against the
Georgetown County Council and elected members as Defendants in their capacities as elected
members of the Georgetown County Cquncil. In essence, the Stipulation of Dismissal was an
admittance that the; Georgetown County Cotmeil and elected members® approval and adoption of
Ordinances 21-24 and 21-25 was proper and consisfent with County Councii Rules of Procedure,
Roberts Rules of Order and the Model Rules of Parliamentary Procedure for South Carolina
Counties, Third Edition. ‘

Additionally, it was an admittance that the legislative decisions of Coﬁnty Councils are

not reviewable by the court. Without the County Council and elected members, as Defendants,

348



the County’s and Respondents’ lawyers seek to continue the litigation based on alleged
constitutional violations. In essence, the Lower Court has concluded that a “fairly read” cause of
action exists against the Appellant for the submitted application to rezone unimproved land, and
the Appellant should remain as a Defendant without the County Council and elected members. A
“fair reading™ of the Respondents’ Complaint filed in this Jitigation would indicate that the
Appellant should not be a Defendant. Absent the Georgetown County Council and elected
Council members, the Appellant will suffer substantial injury and _irreparable harm.
On October 26, 2021, a Third Reading was conducted for Ordinance Nos. 21-24 and 21-
25. The passage of the ordinances required the reliance on “The South Carolina Association of
Counties Model Rules of Parliamentary Procedure for South Carolina Counties, Third Edition
(Model Rules). This stemmed from a council member’s decision at the Third Reading to abstain
from voting on the referenced ordinances on which he previously provided a “yes” vote for
passage at the Second Reading on August 24, 2021, stating the absence of a non-required plan.
.011 legal advice from the County Attorney the ordinances were passed based on “majority

of members present and voting”, as defined in the Model Rules. Also, other factors allowed the
| ordinances fo pass under “majority of members present” based on the Georgetown County
Council Rules of Procedure. According to the Model Rules, 2013 Home Rule Handbook, 2020
and 2021Supplement and County Council Rules of Procedure, the referenced ordinances passed
by “majority of members present and voting” a1‘1d the “valid” majority of.me;mbczs present.
Under state law and rules, ordinances adopted by majority vote at the third reading are in effect.
The ordinances were codified on November 9, 2021 after allowing the abstaining member on
October 26, 2021 to change his vote after a majority approved motion. These actions were in

accordance with proper legislative rules and procedures and do not rise to constitutional or
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administrative violations and with respect to Ordinances 21-24 and 21-25, they were legitimate
legislative actions. Based on settled case Jaw, the legislative actions of the County Couneil with
regdrd to approval of ordinances are immune from judicial intervention. However, the Lower
Court, in denying the Appellant’s Motion to Dismiss him as a Defendant, claims a “fairly read”
cause of action existed against the Appellant in the Order, dated June 3, 2022 when any and all
claims against the County Council and elected members had been dismissed. The Respondents
have stated in writings to the Appellant that her clients have no claims against the Appellant.
The Respondents’ Complaint was contrived to overcome in the court their failed
opposition to the approval and adoption of Ordinances 21-24 and 21-25. It is the furtherance of 2
civil conspiracy against the Appellant. In that, the Lower Court decided in the Order that the
Appellant should remain a Defendant and that a cause of action exists against him in the case, the
Appellant decided to appeal the Order denying the Appellant’s Motion to Dismiss him as a
Defendant and finding a fairly read cause of action to the Appellate Court on June 10, 2022.
STATEMENT OF FACTS
1. There are no facts stated in the Respondents’ Complaint that constitutes a fairly read cause of
action against the Appellant, pursuant to Rule 12(b)(6), SCRCP. See Complaint pp. 9 - 33.
2. A fair reading of all pleadings and exhibis filed m this legal action would not support a cause
of action .against the Appellant, pursuant to Rule 12(b)(6), SCRCI". See Court Docket p. 1.
3. Staternents made By the Plaintiffs’ lawyer in an Email message, a Letter and Transcript on
Record-sm’nmarily staté:s that her clients have no specific claims against the Appellant. See Email
p. 1 (Feb7,2022); Letter p. 1 (Feb 15, 2022); and Transcript p. 12.
4. Respondents’ Complaint does not state aﬁy factual wrongdoing by the Appellant in the

procedural approval and adoption of Ordinances 21-24 and 21-25. See Complaint p. 9.
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5. The Respondents’ Complaint did not allege any constitutional violations regarding the
approval and adoption of Ordinances 21-24 and 21-25, See Complaint pp. 9 - 33.

6. The Appellant’s rezoning application, designated as Case Number REZ-21-28323, met all
requirements and was accepted by the Planning Department, recommended for approval by the
Planning Commission and adopted into ordinances by the Georgetown County Council. See
Rezoning Application and Planning Department Report to Georgetown County Planning
Commission pp. 1 - 4 (Jul 15, 2021). |

7. The allegations in the Respondents® Complaint are directed at the Georgetown County Council
and elected Council members, specifically, for violations the South Carolina Comprehensive
Planning Enabling Act and the Comprehensive Land Use Plan. See Complaint pp. 9 - 33.

8. '_Ihe Stipulation of Dismissal between the Respondents’ and Georgetown County lawyers
dismissed any and all claims against the Georgetown County Council and elected members and
there are no remaining claims. See Stipulation of Dismissal p. 1 — 2 (May 5, 2022).

9. Ordinances ;’21-24 and 21-25. was approved and adopted in accordance with County Council
Rules of Procedure, Roberts Rules of Order, 9 Edition and the Model Rules of Parliamentary
Procedure for South Carolina Counties, Third Edition on October 26, 2021 and codified on
November 9, 2021. See County Council Minutes pp. 7 and 2 (Oct 26, 2021 and Nov 9, 2021).
10. The Appellant’s Trust has been inadvertently designated as a Defendant in the Court Docket
and in the Order on Appeal. See Court Docket p. I and Order on Appeal pp. 1 - 5.

11. Pursuant to Rule 19(a}(2), SCRCP, the Appellant should have been named as an “Tnvoluntary
Plaintiff” or “Party-in-Interest” pursuant to 8.C. Code Ann. § 15-53-80. See Rule 19(a)(2),

SCRCP and Uniform Declaratory Judgment Act, (UDJA).

6 349



12. The Order on Appeal does not state any allegation in the Respondents’ Complaint.that fairly
read can be construed as a cause of action against the Appellant. See Complaint pp. 9 - 33.
13. The Respondents’ lawyer, in authoring the Order on Appeal, served in the role of advocate
and advisor in an adversarial proceeding. See Rule 1.8(1), S.C. Rules Professional Conduct.
14. The Respondents submitted a Petition containing more than one thousand (1,000) plus
signatures of residents opposing Ordirances 21-24 and 21-25. See Complaint p. 18.
15. The Respondents® Affidavits do not state that they were deprived of property or due process
of law or any constitutional guaranteed rights. See Complaint pp. 36 - 62.

' ARGUMENT

L. APPEALABLE INTERLOCUTORY ORDER

Standard of Review: The Order on appeal involves the merits in the action, in effect
determines the outcome of the action, is an abuse of discretion and will prevent an appeal
of a final judgment.

Citations: In accordance with S.C. Code Ann. § 14-3-330 - Appellate jurisdiction in law
case states in part: The Supreme Court shall have appellate jurisdiction for correction of errors of
law in law cases, and shall review upon appeal:

(1) Any intermediate judgnient, order or decree in a law case involving the merits in
actions commenced in the court of common pleas and general sessions, brought there
by original process or removed there from any inferior court or jurisdiction, and final
judgments in such actions; provided, that if no appeal be taken until final judgment is
entered the court may upon appeal from such final judgment review any intermediate
order or decree necessarily affecting the judgment not before appealed from;

(2) An order affecting 2 substantial right made in an action when éuch order (a) in effect
determines the action and prevents a judgnient from which an appeal might be taken
or discontinues the action, (b) grants or refuses a new trial or (c) strikes out an answer

or any part thereof or any pleading in any action.

The SC Supreme Court has held tﬁat an abuse of discretion arises in cases in which: (1)
the judge issuing the order was controlled by some ertor of law; or (2) where the order,

7
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based upon factual, as distinguished from legal, conclusions, is without evidentiary

support. See Rochester v. Holiday Magic, Inc., 253 8.C. 147, 169 S.E. (2d) 387 (1969);

See Brown v. Weathers, 251 8.C. 67, 160 S.E. (2d) 133 (1968); See Holliday v. Holliday,

235 8.C. 246, 111 S.E. (2d) 205 (1959); See Simon v. Flowers, 231 S.C. 545, 99 S.E. (2d)

391 (1957). :

“In a case raising a novel issue of law regarding the interpretation of a statute, the

appellate court is free to decide the question with no particular deference to the lower

court.” See Sloan v. S.C. Bd. of Physical Therapy Exam'rs, 370 S.C. 452, 466, 636 SE2d

598, 605 (2006). “The appellate court is free to decide the question based on its -

assessment of which interpretation and reasoning would best comport with the law and

policies of this state and the Court's sense of law, justice, and right.” Id. at 467, 636

S.E.2d at 605-06. ) )

Discussion: An interlocutory order which affects a substantial right, and either in effect
determines the action and prevents a judgment from which an appeal nﬁght be taken or
discontinues an action, is immediately appealable under 8.C. Code Amn. § 14-3-330(2)(a). An
interlocutory order is appealable under subsection (1) only if it involves the merits, that is,
“finally determines some substantial matter forming the whole or a part of some cause of action
or defense...." See Henderson v. Wyatt, 8 S.C. 112 (1877). Subsection (2)(c) permits the direct
appeal of orders which affect a substantial right by striking out an answer.

The threshold issue is whether this Court of Appeals will consider this interlocutory
appeal. This interlocutory appeal of the Lower Court Order is based on the grounds that it
in-volves the merits of the legal action and the Appellant will suffer substantial harm to rights and
prevents a judgment from which an appeal might be taken, if the order is not corrected until the
case is over pursuant to S.C. Code Ann. § 14-3-330(1) and S.C. Code Ann. §.14-3-330(2)(2).

The right to appeal in this case is confrolled by S.C. Code Ann. § 14-3-330 (1976 &
Supp.1994). Only two of its provisions are potentially applicable to this matter. First, § 14-3-

330(1) allows the appeal of an interlocutory order "involving the merits." To involve the merits,

the order must "finally determine some substantial matter forming the whole or part of some
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cause of action or defense...." See Mid-State Distributors, Inc., v. Century Importers, Inc., 310
S.C. 330, 426 S.E2d 777 (1993).

Under S.C. Code Ann. § 14-3-330(2), an order which affects a substantial right and in
effect determines the action and prevents a judgment from which an appeal may be taken is
immediately appedlable. An intermediate/interlocutory order is immediately appealable only if it
involves the merits of the case or affects a substantial right. S.C. Code Ann. § 14-3-330 (1976),
Such ordérs are reviewable-aﬁer ﬁnal 5udgment. See Pendergrass v. Martin, 275 S.C;-413, 272
S.E. (2d) 172 (1980). Moreover, this (_)rder effectively discontinies the lawsuit against the
Counfy Council and elected mémbcrs and substitutes the Appellant, thus bringing the order
under paragraph S.C. ‘Code Ann. § 14-3-330(2)(a). The Order on appeal in this case, effect the
merits and prevents a proper judgment from being rendered in the action from which an appeal

| might to taken, and the Appellant cannot seek review of the current order from the Lower Court.

The County Council’s lawyer filed a Motion to Dismiss the entire legal action on the

grounds of legislative immunity and lack of judicial power to grant relief. That motion was
| apparently resolved with an agreement to file a Stipulation of Dismissal which dismissed any and
all claims against the County Council and elected members with none remaining, The Stipulation
of Dismissal did not involve and was not signed by'the Appellant, All allegations in the
'Respondent:(i’ Complaint were directed at the County Council and elected members.

A letter, dated May 4, 2022, was ‘sent to the Lower Court stating that the Moti’bn to

 Dismiss was resolved in lieu of a Stipulation of Dismissal pursuant to Rile 41, SCRCP between
the County Council’s and Plaintiffs’ lawyer. It was filed on May 5,.2022 and stated in part that

the parties hereby stipulated, pursuant to Rule 41, SCRCP, to the dismissal, without prejudice, of
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any and all claims against the County Council and elected members and dismissed them as
necessary parties under the Umform Declaratory Judgment Act, S.C. Code Ann. § 15-53-80.

The Appellant’s Motion to Dismiss, in essence, was to redesignate him as a party-in-
interest, as required by S.C. Code Ann. § 15-53-80 of Uniform Declaratory Judgment Act
(UDJA.) or an involuntary plaintiff in accordance with Rule 19(a)(2), SCRCP. In this appeal, the
Appellant is challenging. the Order denying to dismiss him as a Defendant and finding an
unstated “fairly read” cause of action, where admittedly no claims were made against the
Appellant in the Complaint. Effectively, the Lower Court allowed the accused defendants to be
released and the unaccused and inadvertently or deliberately designated defendant to remain and
be charged with an unspecified cause of action. Conse.quently, the Appellant is being sued for
having submitted a rezoning application that was accepted by the Planning Department,
recommended by the PIanniné Commission and approved and adopted into ordinances by the
County Council and elected members. See Stipulation of Dismissal p. 1 - 2 (May 5, 2022).

In filing the Motion to Dismiss, the Appellant’s sought the removal of the Trustee as a
Defendant and to be designated a party-in-interest as required by the UDJA. Further, the
Appellant’s Motion to Dismiss addressed the inadequacy and futility of the Respondents’
Complaint against the County Council because the validity of the Appellant’s ordinances was
being challenged. In the Complaint and Respondents’ Motion in Opposition, the lawyer clearly
stated that the UDJA required anyone whose substantial rights are at risk to be named a party.

_However, the UDJA does not state that the party must be a defendant. The Appellant is a party-
in-interest and the Respondents’ lawyer clearly recognized that in the opposing motion and in an
email, letter and the transcript, stating that her clients have no claims against the Appellant. See

Appellant’s Motion. to Dismiss pp..1 — 5; and Memo in Support Motion to Dismiss pp. 1 —.20.
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Respondents® lawyer states in an email that “my clients have no specific claims (causes
of action) against you (Appellant), the only reason you are included as a party is that the
Declaratory Judgment Act states that all parties in interest must be named, and the Appellant’s
Trust is arguably a party-in-interest.” In that oﬁly the Appellant is named as a Defendant in the
Complaint, it trapslates into no claims against the Appellant’s or Trust. For all legal purposes, the
Appellant is owner c;f all assets within the trust; therefore, if the trust is definable as a party-in-
interest, the Appellant should be a party-in-interest.

The Appellant’s Trust, as a legal entity, was not sued and cannot be sued. The
Respondents’ lawyer views the Appeliant and Appellant’s Trust as independent actors, as does
the Lower Court in the docket, and conflates them in the Order on Appeal. This is an error in the
interpretation of federal and state laws, an abuse of discretion by the Lower Court and a violation
of professional conduct by the Respondents’ lawyer. See Email p. 1 (Feb 7, 2022); Letter p. 1
(Feb 15, 2022); and Transcript p. 12.

The Lower Court apparently interpreted the Appellant’s motion as only to dismiss the
entire Complaint and failed to recognize the specific request of the removing the Appellant as a
Defendant and to designate him as party-in-interest or involuntary plaintiff. Respondents’
lawyer, in authoring the Order on appeal, capitulated to the Lower Court’s guidance which
sanctioned the Appellant as a Defendant with an implied fairly read caunse of action. The
Respondents’ Complaint was solely directed at the County Council with no stated allegations
against the Appellant, Hence the fairly read statement. In viewing the Appellant as‘a defendant,
the Lower Court abused its discretion with regards to the Section 15-53-80 and the Complaint,

The Lower Court Order, which was authored by the Respondents’ lawyer, contradicts

statements made by the lawyer in an email missive to the Appellant, dated February 7, 2022. The

11
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Respondents’ lawyer is a current or former member/officer of the Keep It Green organization
that supposedly opposes all rezoning efforts on the Waccamaw Neck area in Georgetown
County. However, there was an exception for similar rezoning ordinances adopted concurrently
with the Appellant’s ordinances. This Order raises questions of entitlement to equal protection
under the law and whether the Appellant has any rights the Lower Court is bound to respect.

The interlocutory order involves the merits of the case and will affect the substantial
rights of the Appellant in this litigation and in effect determine the cutcome and prevent a
judgment from which an appeal might be taken. It is obvious from statements in the unheard
County Council’s Motion to Dismiss that there is a taci;c agreement between the County and
Respondents’ lawyers to continue the litigation that-does not inure to the benefii of the
Appellant. Given that County Council has legislative nnmumty that prevents arbitrary judicial |
intervention, this case should be terminated by the Court of Appeals.

With all allegations and claims in the Respondents’ Complaint directed at the County

Council and elected members having been dismissed, thefe are no remaining claims to litigate. It

is counterintuitive to suggest any remaining claims against the approval and adoption of
Ordinances 21-24 and 21-25 after dismissal of any and all claims against the County Council and
elected members. The Appellant cannot defend against a phantom “fairly read™ cause of action
that is unstated and without a factual evidentiary basis. See Complaint pp. 33 - 62,

Contrary to the statement in the Stipulation of Dismissal, there are no remaining claims to
adjudicate. There cannot realistically be any claims against the County since they have been
dismissed against the County Council and elected members. The Appellant, who should not be a

defendant, has been saddled with an unstated “fairly read” cause of action by the Lower Court

12
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where none exists in the Respondents” Complaint. This Order on Appeal is tantamount to a final
_ judgment against the -Appellant from which an appeal w111 be difficult.

This Interlocutory Order denying the Appellant’s motion to dismiss him as a defendant
and finding a fairly read unstated cause of action should be reviewed as an abuse of discretion.
See Strategic Res. Co. v. BCS Life Ins. Co., 367 S.C. 540, 544, 627 SE2d 687, 689 (2006). “An
abuse of discretion occurs when the trial court's decision is based upon an error of law or upon
factual findings that are without evidentiary support.” See Fields v. J. Haynes Waters Builders,
Inc., 376 S.C. 545, 555, 658 S.E.2d 80, 85-86 (2008).

In accordance with the plain language of the Uniform Declaratory Judgment Act, Section
15-53-80, the Appellant has an interest and should be named a party in the declarat;)ry action.
The presumed intent is to protect the rights of those parties who have a claim or interest to
protect but are not defendants. “The determination of Icgiélatiire intent is a matter of law.” See
Media Gen. Cominc’ns, Inc. v. S.C. Dep't of Revenue, 388 S.C. 138, 148, 694 S.E.2d 525, 529
(2010) (citation omitted).

“Where the statute's language is plain and unambiguous, and conveys a clear and definite
meaning, they must be taken and understood in their plain, ordinary and popular sense. Media
Gen., 388 S.C. at 148, 694 S.E.2d at 530. The text of a statute is considered the best evidence of
the legislative intent; therefore, the courts are bound to give effect to the expressed intent of the
legislature. See Hodges v. Rainey, 341 8.C. 79, 85, 533 S.E.2d 578, 581 (2000).

Whether the Appellant should be a Defendant and a fairly read and unstated cause of
action exisi_s is a question of law. An appellate court may decide questions of law with no
particular deference to the trial court. In re Campbell, 379 S.C. 593, 599, 666 S.E.2d 908,

- 911 (2008) (citation omitted). “When an appeal involves stipulated or undisputed facts, an
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appellate court is free to review v'v.rhether the trial court properly applied the law to those
facts.” See 'WI)W Props.v. City of Sumter, 342 8.C. 6, 10, 535 S.E.2d 631, 632 (2000). In such
cases, the appellate court is not required to defer to the trial court’s legal conclusions. See J.X.
Constr., Inc. v. W. Carolina Reg’l Sewer Auth., 336 S.C. 162, 166, 519 S.E.2d 561, 563 (1999).
II. RESPONDENTS’ LAWYER ADVOCATE/ADVISOR/MEMBER

Standard of Review: This is an adversarial litigation by the Keep It Green
organization and its members and associates against the Appellant.

Citation: In Section 1,8(1), S.C. Rules of Professional Conduct, Conflict of Interest,
Cun:ent Clients, Specific Rules:

“In any adversarial proceeding, a lawyer shall not serve as both an advocate and an

advisor to the hearing officer, trial judge or trier of fact. A lawyer serving as an advocate

in a particular matter shall not directly or indirectly engage in an ex parte communication

with the hearing officer, trial judge or trier of fact concerning the proceeding.” See Rule

1.8 - Conflict of Interest: Current Clients: Specific Rules, S.C. R. Profl. Cond. 1.8(). -

Discussion: The Respondents’ lawyer, a current or former board member and/or
president of Keep It Green, Inc, a Respondent in the Complaint. The Respondents, in the
compulsory Counterclaim Complaint, are alleged to have engaged in a civil conspiracy against
the Appellant. See Argument X1V, Infra. The Lower Court judge’s clerk, in an email, dated May
25, 2022; requested the Respondents® lawyer to prepare the Order for the motion hearing Judge.
The Respondents® lawyer, Cynthia Ranck Person, former chief executive officer and current
board member of Keep It Green, Inc., represents the Respondents. In essence, the advocate was
solicited to becomne an advisor to the hearing officer in an adversarial proceeding..

Keep It Green and its members participated in an organized and combined effort to

oppose the rezoning of the Appellant’s property. After the failure to prevent the approval and

adoption of the ordinances, this legal action was filed for judicial intervention to render the
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ordinances null and void. See Complaint pp. 9 — 33. The Respondents’ lawyer as an advocate
and was invited to be an advisor by the trier of fact in preparing an Order that conflicted with
previous admittances and failed to inform the court of the conflict, to the Appellant’s knowledge,
when solicited to prepare the Order on Appeal. See Email p. I (May 25, 2022).

The Order, as written by Respondents” lawyer conflicted with her written and transcript
statements stating that the Respondents had no claims against the Appellant and his presence was
necessitated by the Declaratory Judgment Act. However, the Act does not mandate the
designation of the parties as defendants; whereas, Rule 19(a)(2) states that in a proper case the
Appellant should be an involuntary plaintiff to- protect his interest. Additionally, the Order does
not state the findings and directives as provided in the email from the judge’s clerk; rather, it
repeats of the Respondents® Motion in Opposition and willing concurs that the Appellant is a
Defendan;: with an unspecified cause of action. See Email p. I (Feb. 7, 2022); Letter p. 1 (Feb.
15,2022); T3 ra-nscript p. 12 (May 19, 2022); and Email p. 1 (May 25, 2022).

. The Order, authored by the Respondents’ lawyer, as advocate, advisor, client and Keep It
Green member, resulted in the Lowe-r Court applying judicial authority to an adversarial
statement of the case. Also, the Stipulation of Dismissal had dismissed any and all claims in the
Complaint. This is an adversarial case in which the advocate appears to have assumed the role of
advocate and advisor to the trier of fact(s). It is a clear and unambiguous violation of Rule 1.8(D).

IE. APPELLANT AND Ti{UST NAMED AS DEFENDANTS

Standard of Review: The Uniform Declaratory TIudgment Act does not compel a
party with an interest to bé named as a defendant as opposed to a party-in-interest. The
intent of S.C. Code Ann. § 15-53-80 is to inform and allow a potentially affected party to

" protect an.interest that might be impacted in a legal action against other defendants.
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Citations: S.C. Code Ann. § 15-53-80 states in part that:
“When declaratory relief is sought all persons shall be made parties who have or claim

any interest which would be affected by the declaration, and no declaration shall
prejudice the rights of persons not parties to the proceeding.”

Discussion: In accordance with Fed.R.Civ.P. 17(a), the trustee, as the legal title holder of
the trust’s property, is generally the real party-in-interest. Under Federal Rule of Civil Procedure
17(b), the capacity of a trust to sue or be sued is determined by the laws of the state where the
court is located. See Fed R.Civ.P. 17(a) and (b). The overwhelming weight of authority holds
that a trust, under state law, does not have the capacity to sue or be sued 1n its own name. See
Coverdell v. Mid-South Farm Equipment Ass'n, 335 F.2d 9, 12-13 (6th Cir.1964) and 1V Seott,
Trusts § 280 (1989). Also see Court Docket Case Partiesp. 1. _'

“An abuse of discretion occurs when the trial court's decision is based upon an error of
law or upon factual findings that are without evidentiary support.” See Fields v. J. Haynes
Waters Builders, Inc., 376 S.C. 545, 555, 658 S.E.2d 80, 85-86 (2008).

The cardinal rule of statutory construction is to ascertain and effectuate the intent of the
legislature.” See Charleston Cnty. Sch. Dist. v. State Budget & Control Bd., 313 S.C. 1, 5, 437
S.E.2d 6, 8 (1993). “The determination of legislative intent is a matter of law.” See Media Gen.
Commec'ns, Inc. v. S.C. Dep't of Revenue, 388 S.C. 138, 148, 694 S.E.2d 525, 529 (2010)
(citation omitted), If a statute is ambiguous, the courts must construe its terms. See Sparks v.
Palmetto Hardwood, Inc., 406 S.C. 124, 750 S.E.2d 61 (2013). “A statute as a whole must
receive practical,-reasonable, and fair interpretation consonant with the purpose, design, and
policy of lawmakers.” Id. at 128, 750 S.E.2d at 63 (citation omitted),

“Where the statute's language is plain and unambiguous, and conveys a clear and definite
meaning, the rules of statutory interpretation are not needed and the court has no right to impose

another meaning.” See Media Gen., 388 S.C. at 148, 694 S.E.2d at 530 (quoting Hodges v.
16

359



Rainey, 34.1 S.C. 79., 85, 533 8.E.2d 578, 581 (2000)). "If a statute's 'terms are clear and
unambiguous, they must be taken and understood in their plain, ordinary and popular sense,
unless it fairly appears from the context that the Legislature intended to use such terms in a
technical or peculiar sense.™ Id. (citation omitted). “What a legislature says in the text of a
statute is considered the best evidence of the legislative intent or will.” Id. (quoting Norman J.
Singer, Sutherland Statutory Construction § 46.03, at 94 (5th ed. 1992)). "Therefore, the courts
are bound to give effect to the expressed intent of the legislature.” Id.

The Appellant, the sole trustee of the Appellant’s Trust, for all legal purposes is the
owner of all assets held. Under Fed. R.Civ.P. 17(a), the trustee, as the legal title holder of the
trust’s property, is generally the real party in interest with the power to prosecute or defend
actions in the name of the trust. Accordingly, the Appellant’s Trust should not be designated as a
Defendant. In this litigation, the Interlocutory Order leaves the Appellant as a Defendant with an
implied cause of action to defend claims specifically filed against the Georgetown County
Council and elected members, all of whom have been dismissed from the lawsnit as Defendants,

The Appellant’s Motion to Dismiss was predicated on being dismissed as a Defendant
and designated as a party-in-interest in accordance with the Uniform Decl_aratory Judgment Act,
Section 15-53-80 or Rule 19(&)(2),-SCRCP which states that in a proper case the Appellant
should be an involuntaty plaintiff. It is an abuse of discretion and a disregard for the plain
language of the Uniform Declaratory Judgment Act for the Appellant to remain designated as a
Defendant. Maintaining the Appellant as a Defendant, naming the Appellant’s Trust as a
Defendant and creating a fairly read unstated cause of action against them is an abuse of
discretion based upon errors of law and findings that are without factual evidentiary support.

See Order on Appeal pp. 1 — 6; Court Docket p. 1.
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IV. ORDER CONFLICTS WITH LAWYER’S ADMITTANCES

Standard of Review: The Order on Appeal conflicts with written and recorded
trapnseript statements and admittances made by Respondents’ lawyer.

Citations: Rule 3.3, S.C. Rules of Professional Conduct, Candor towards the Tribunal
and Rule 19(z)(2)(0) states in part:

“A lawyer shall not knowingly: (a) (1) make a false statement of fact or law to a tribunal

or fail to correct a false statement of material fact or law previously made to the tribunal

by the lawyer; or (2) fail to disclose to the tribunal legal authority in the controlling

Jjurisdiction known to the lawyer to be directly adverse to the position of the client and

not disclosed by opposing counsel.” (d) “In an ex parte proceeding, a lawyer shall inform

the tribunal of all material facts known to the lawyer that will enable the tribunal to make

an informed decision, whether or not the facts are adverse.” See Rule 3.3 - Candor
toward the Tribunal, S.C. R. Profl. Cond. 3.3.

Rule 19(2)(2)(1), SCRCP “if he claims an interest relating to the subject of the action and
is so situated that the disposition of the action in his absence may “(f) as a practical

- matter impair or impede his ability to protect that interest.” . . . “in a proper case, an
involuntary plaintiff.”

Discassion: The Lower Court Order that was authored by the Respondent’s lawyer and
approved by the motion hearing judge. However, the Lower Court Order is inconsistent with the
admitted facts and the intent of the Respondents® Complaint for joining the Appellant, which was
required by S.C. Code Ann. § 15-53-80 of the Uniform Declaratory Judgment Act, which
required he be made a party-in-interest. Pursvant to 19(a)(2), SCRCP, the Appellant should have
ﬁeen joined as an involuntary plaintiff as opposed to a Defendant. There was no wrongdoing by
the Appellant stated in the pleadings; therefore, he should not have been named as a Defendant.
Absence from the Order on Appeal are the specific guidance, contained in the directions
provided to the Respondents’ lJawyer, from by the judge’s clerk. The Lower Court guidance
stated that:

“The Motion to Dismiss is denied. A fair reading of the pleadings establishes a cause of

action as against this Defendant. This is based solely on the contents of the pleadings as
required by a motion under 12(b)(6). This is not a ruling by the Court as to the viability
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or sustainability of the action as against this Defendant. That remains to be decided.
Defendant Goff is free to file a Motion for Summary Judgment at any stage, should he
believe that is warranted. Attorney Persons, please draft a proposed order based on the
above and e-file it to Judge John’s attention.”

In an email message, dated February 7, 2022, subject, Middleton v. Georgetown
County..., the Respondents’ lawyer stated:

“We received your Motion to Dismiss and wanted to let you know that we have a
potential resolution of your motion if the county is willing to agree. My clients have no
specific claims against you, and the only reason you are included as a party is that the
Declaratory Judgment Act states that all "parties in interest" must be named. As owner of
the land, the trust is arguably a party in interest. If the county is willing to stipulate that
you are not a party in interest for purposes of the DJA, and that a decision on the issues
would be binding on all parties without having you as a party, we would agree to your
dismissal without prejudice.”

In a letter, dated February 15, 2022, subject, Middleton v. Georgetown County, 2022-CP-
2200-032, the Respondents’ lawyer stated:

“My clients have no specific claims against you apart from the fact that the trust owns the

real property. You are included as a party because the Declaratory Judgment Act provides

that all “parties in interest” must be named. As owner of the land, the trust is a party in

interest. If the county is willing to stipulate that a decision on the issues would be binding

on all parties without having you named as a party, and if the court agrees, we would be

willing to dismiss you without prejudice.”

In the Transcript of Record on May 19, 2022, subject, Middleton v. Georgetown County,
2022-CP-2200-032, the Respondents’ lawyer stated:

“I certainly — I sympathize with Mr, GofF’s position in the sense that I know he feels he

didn’t do anything wrong, and we don’t think that ke did something wrong. But it is a

declaratory judgment action, and he does own the property that is affected by these

ordinances. And so under the Declaratory Judgment Act, he is a necessary party.” See

Transcript Page 12, Lines 10-15.

Respondents’ Complaint does not state any wrongdoing by the Appellant in the .
procedural approval and adoption of the ordinances. Even though, the Appellant’s Trust is not
individually listed as a Defendant in the Respondents® Complaint, it has been defined as a

Defendant by the Court. The Appellant only submitted an application to rezone an unimproved
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parcel of land, Case Number REZ-21-28323, to the Georgetown County Planning Deparunex.lt,
provided supporting memorandums of the need, and it resulted in the approval and adoption of
the oers by the Georgetown County Council.

The application met all requirements and was accepted by the Georgetown Planning
Department, recommended for approval by the Planning Commission and adopted into
ordinances by the County Council. Consequently, the Order on Appeal, as crafted by tﬁe
Respondents’ lawyer and approved by the Lower Court, does not reflect the case facts and
admittances made in the written statements to the Appellant and the transcript in court. In
accordance with Rule 19(2)(2)(), SCRCP; the Appellant should be an involuntary plaintiff.

Whereas, the Uniform Declaratory Judgment Act mandates that all persons shall be made
parties who have or claim any interest which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not parties to the proceeding.” Coﬁsequently, the
Appellant should have been designated and as involuntary plaintiff or party-in-interest. The
Appellant’s motion was misconstrued as a motion to dismiss the Complaint as opposed to
dismissing him as a defendant and redesignating him as a party-in-interest or involuntary
plaintiff. This was clearly understood and expressed by the Respondents’ lawyer. See Email p. I
(Feb 7, 2022), and Letter p.1 (Feb 15, 2022).

It is disingenuous and a violation of professionat conduct for the Respondents’ lawyer to
' prepare an 01:der that defines the Appellant as a Defendant when the lawyer has stated otherwise
in written communications. The Lower Court should have dismissed the Respondents® .
Cormplaint in its entirety as opposed to implying a cause of action against the Appellant to

prolong this case. The unwillingness the Lower Court to redesignate the Appellant as an
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involuntary plaintiff or party-in-interest violated the constitutional privilege of rezoning private
property by owners without the threat of becoming an unaccused defendant.

Any and all averments by the Appellant to dismiss the Complaint in its entirety were
based on the lack of standing, a justiciable controversy and to protect his interest as a required
party who was likely to be substantially harm by the litigation. In that any and all claims have
been dismissed against the County Council and elected members, the Order on Appeal has
targeted the Appellant with an unspecified cause of action. Having dismissed the County Coun‘cil
and elected members, the_Respondents" lawyer, as the author, has disingenuously used the Order
to support their Complaint and redirect the litigation towards the Appellant as a Defendant with
an implied, unstated and unsupported cause of action. Absence the. County- Council and elected
members, there are no remaining claims or defendants other than the Appellant.

V.NO FACTS FOR A CAUSE OF ACTION AGAINST APPELLANT

Standard of Review: As required under Rule 12(b)(6), the complaint does not state
any cause of action against the Appellant or any facts that can be construed as a cause of
action against the Appellant and the Respondents’ lawyer admitted in written statements
and the transcript thit her clients have no claims against the Appellant.

Citations: The Appellate Court may review questions of law and abuse of discretion.

Rule 12(b)(6), SCRCP states as a defense, in law or fact to a cause of action; “failure to
state facts sufficient to constitute a cause of action” should dismiss a complaint.

“An abuse of discretion oceurs when the trial court's decision is based upon an error of
law or upon factual findings that are without evidentiary support.” See Fields v. J.
Haynes Waters Builders, Inc., 376 S.C. 545, 555, 658 S.E.2d 80, 85-86 (2008).

“Upon review of an action in equity, this Court may make factual findings based on its
own view of the preponderance of the evidence.” See Scratch Golf Co. v. Dunes W.
Residential Golf Props., Inc., 361 8.C. 117, 120-21, 603 S.E.2d 905, 907 (2004).
“Determining the proper interpretation of a statute is a question of law, and this Court
reviews questions of law de novo. See Town of Summerville v. City of N. Charleston, 378
S.C. 107, 110, 662 S.E.2d 40, 41 (2008).
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Discussion: A motion to dismiss should be granted under Rule 12(b)(6) when the
complaint fails to state facts sufficient to constitute a cause of action. The court need not adopt a
party’s legal conclusions based on those alleged facts. See DeBerry v. McCain, 275 S.C. 569,
274 S.E.2d 293, 296 (1981); HHHz;nf Corp. v. Town of Lexington, 389 S.C. 623, 635, 699 S.E.2d
699, 705 (Ct. App. 2010); Charleston Cnty. Sch. Dist. v. Laidlaw Transit, Inc., 348 S.C. 420,
425, 559 8.E. 2d 362, 364-65 (Ct. App. 2001). An allegation of a mere legal conclusion is
insufficient to state a cause of action. See Jones v. Gilstrap, 288 S.C. 525, 343 S.E.2d 646
(1986); Smith v. Ashmore, 184 S.C. 316, 192 S.E. 565 (1937).

Nowhere, in the Respondents® Complaint is there any allegations of wrongdoing by the
Appellant. The Respondents’ lawyer has stated in an email message, letter and the transcript that
her clients have no specific claims agaix;st the Appellant, “The only reason you are included as a
party is that the Declaratory Judgment Act states that all “parties in interest” must be named.”
However, aljbitrarily and capriciously, tﬁe Appeliant was named as a Defendant in the Summons
and Complaint, Court Docket and Oﬁer on Appeal. It is inconceivable that a “fair reading™ of
the Respondents’ Complaint would conclude that a cause of action exists against the Appellant.
With the previous admittances of no glaims against the Appellaﬁt, the motion decision and Order
by the Lowm Court contradicts the reality, admitted facts and evidence in the case.

The Appellant only submitted an application to rezone an unimproved parcel of land,

Case Number REZ-21-28323, to the Georgetown County Planning Department and it resulted in
the approval and adoption of the ordinances by the Georgetown County Council. The application
met all requirements and was accepted by the Planning Department, recommended for approval |

by the Planning Commission and adopted into ordinances by the Georgetown County Council.
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In deciding a motion to dismiss, all pleadings are to be construed in a light most

-_ favorable to the plaintiff; I;owever, in this instant complaint, the alleged facts l;y the Respondents
are speculative conclusions and contrived evidentiary facts. The Respondents’ Complaint does
not state any facts that constitutes a cause of action against the Ap;}ellant as required by 12(b)(6),
SCRCP. All. allegations of wrongdoing in the Respondents’ Complaint are directed at the
Georgetown County Council and elected Council memb e;s along with a request to nuilify and
void the Ordinances 21-24 and 21-25. Having stipulated. to dismiss all claims against the County
Council and elected members, the Appellant has been left as a party regardless of designation.
On April 11, 2022, the lawyer for the County Council and elected members filed a Motion to
Dismiss the Complaint based on legislative immunity relating to the enacting the challenged
ordinances and the lack of power of the court to compel the County Council to take Jegislative
action with respect to the challenged ordinances. See County ’s Motion to Dismiss pp. 1— 2. -

A Letter to Court, dated May 4, 2022, implied an agreement between the lawyers resulted
in a Stipulation of Dismissal, filed of May 5, 2022, to dismiss the all claims against the County
Council and elected members from the Respondents’ Complaint. With the real Defendants
exonerated and protected by legislative immunity, this left the Appellant as the sole Defendant in
a legal action in which he did nothing wrong. Absent the claims against the County Council, the
Complaint is void. The Lower Court rejected the Respondents” lawyer transcript statement of no
claims against Appellant. With the dismissal of the County Council and elected members, the
. Respondents should not be allowed to continue this litigation against the Appellant for exercising
a constitutional right to petition for rezoning of private property. See Transcript p. 12.

A patently false and disingenuous statement in the Respondents® Complaint, Paragraph

33 states: “The zoning change application-form states that “the burden of proving the need-for
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the proposed amendment rests with the applicant;” however, no “need” for the proposed
amendment is set forth on the completed application form or otherwise.” This only statement of
implication cannot credibly be seen as a “fairly read” cause of action against the Appellant. With
regard to “need” the Proposed Zoning Amendment application states: “It is understood by the
undersigned that while this application will be carefully reviewed and considered, the burden of
proving the need for the propesed amendment rests with the applicant.” There was no
requirement to provide a “need” justification in or along with the application. As understood by
all applicants, the burden of proving the “need” to the approving authorities is the sole
responsibility of the applicant during the required public readings. See Answer pp. 4-3.

- The Appellant submitted supporting letters to the Planning Department, Planning
Commission and the County Council members in advance of each reading on the ordinances.
The letters outlined the compatibility of the rezoning request with the current and future
proposed Comprehensive Land Use Plan as required by the S.C. Comprehensive Planning
Enabling Act. The ordinances were approved and adopted because the ‘;ezom'ng request was in
concert with the goals and oiajectives of Planning Deparhnént, Planning Commission, the County
Council and the County’s Future Land Use Map. The Appellant had the right and responsibility
to support the approval and adoption of the ordinances as did the Respondents to oppose them
within the l;ounds of civil discourse. Having loss at the County Council, the Respondents sought
judicial intervention to void and nullify the ordinances based on false statements. See Letters, Jul
15, 2021 pp. 1 - 2; Aug 4, 2021 ﬁp. 1—4; Aug 24, 2021 pp. 1 - 3; and Oct 26, 2021 pp. 1 - 3.

Other than as property owners exercising a constitutional right to rezone private property
in accordance with the Cou'nty rules, the Respondents’ Complaint did not state any facts that

constitutes a cduse of action agamst the Appellant. The Appellant should not be accountable for
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the action of the Georgetown County Council, an elected legislative body having legislative
immunity against judicial intervention into properly adopted ordinances. The Complaint is
devoid of facts supporting a claim against Appellant and/or the County C;)uncil. Through the
Stipulation of Dismissal, the Respondents have conceded to dismiss any and all claims and that
the court cannot provide judicial relief because the County Council has legislative immunity with
regard to the passage of the challenged ordinances. In the interest of justice, this Complaint
should be dismissed in its entirety and any future litigation against Georgetown County exclude
any effort to nullify the Ordinances 21-24 and 21-25.
VL LEGISLATIVE IMMUNITY VOIDS COMPLAINT
Standard of Review: The Lower Court accepted a Stipulation of Dismissal that
allowed the Georgetown County Council and elected members to be dismissed from the
complaint based on legislative immunity and lack of judicial power to render relief.
Citations: Pursuant to Rule 41(b), Involuntary Dismissal: Non-suit: The complaint
should be dismissed, as requested, for failure to prosecute and comply with the stated rule.
In a case decided by the S.C. Supreme Court, owners of property adjacent to rezoned land
challenged the rezoning ordinance, arguing it conflicted with the local Zoning Land
Development Regulations (ZLDR). See Mikell v. County of Charleston, 375 S.C. 552,
654 S.E.2d 92 (Ct. App. 2007), petition for cert. filed (S.C. January 24, 2008). The court
specifically held that the zoning regulations and S.C. Code Ann. § 6-29-740 provide
"County Council with final decision-making authority in rezoning actions. Id. at 560, 654
S.E.2d at 96-97. As noted in Mikell, "there is nothing to suggest that County Council
cannot change an ordinance that it created.” Id. at 561, 654 S.E.2d at 97.
With regards to legislative immunity, the Courts have opined in multiple cases: South
Carolina recognizes the longstanding doctrine of legislative immunity for legislators
carrying on their legislative duties. See Richardson v. McGill, 273 S.C. 142, 146, 255
S.E.2d 341, 343 (1979) (holding a legislator was absolutely immune from liability for
comments made during the performance of his legislative duties), Legislative immunity
protects legislators from “deterrents to the uninhibited discharge of their legislative duty,

not for their private indulgence, but for the public good.” See Tenney v. Brandhove, 341
U.S. 367, 372 (1951). The public geod is undermined by any restriction placed on a
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legislator's ability to exercise legislative discretion, including the fear of personal
liability. See Bogan v. Scott-Harris, 523 U.S. 44, 48-49 (1998).

Discussion: Although few South Carolina cases discuss legislative immunity, the
'Supremc Court has addressed similar public policy considerations for immunity for other types
of public officials carrying out their official duties. See Williams v. Condon, 347 S.C. 227, 242-
43, 553 S.E.2d 496, 505 (Ct. App. 2001} (noting qualifying a prosecutor's immunity would
“prevent the vigorous and fearless performance of the prosecutor's duty that is essential to the
proper functioning of the criminal justice system™ (quoting Imbler v. Pachtman, 424 U.S. 409,
427-28 (1976).

Specifically, the South Carolina Supreme Court stated that: “The governing bodies of
municipalities clothed with authority to determine residential and industrial districts are better
qualified by their knowledge of the situation to act upon such matters than are the Courts, and
. they will not be interlfered with . . . unless there is plain violation of the constitutional rights of
citizens. There is a strong presumption in favor of the validity of municipal zoning ordinances,
and in favor of the validity of their application, and where the Planning and Zonmg Commission
and the city council of a municipality has acted after considering all the faicts, the Court should
not disturb the finding unless such action is arbitrary, unreasonable, or in obvious abuse of its
discretion, or unless it has acted illegally and in excess of its lawfully delegated authority.

Likewi-se, the power to declare an ordinance invalid because it is so unreasonable as to
impair or destroy constitutional rights is one which will be exercised carefully and cautiously, as
it is not the function of the Court to pass upon the wisdom or expediency of municipal
ordinances or regulations.” See Bob Jones Univ., Inc. v. City‘of Greenville, 243 S.C. 351,

360, 133 S.E.2d 843, 847 (1963) (citation omitted).
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S.C. Supreme Court: “The County Council's decisic;n was not arbitrary or capricious, as
required by the applicable scope of review. See Bear Enters. v. County of Greenville, 319 S.C.
137, 141-42, 459 S.E.2d 883, 886 (Ct. App. 1995) (stating the reviewing court will focus on
- whether the municipal zoning authority's decision was arbitrary or capricious). County Council
reviewed the Planning Department report and the Planning Commission recommendation and
minutes and received a public briefing, with questions and answers, for the second and third
re;adings. Accordingly, County Council's decision was neither arbitrary nor capricious.”

With respect to judicial review of zoning ordinances, the S.C. Supreme Court has noted
that there is a strong presumption in favor of validity of municipal zoning ordinances and
validity of their application. See Bob Jones University, Inc. v. City of Greenville, 243 S.C.

351, 133 S.E.2d 843 (1963). The burden of proving the invalidity of a zoning ordinance is on the
party attacking it, and it is incumbent upon the party attacking it to show through clear and
convincing evidence the arbitrary and capricious nature of the ordinance. See Town of Scranton
v. Willoughby, 306 8.C. 421,412 S.E:Zd 424 (1992). The Court has concluded that the action of
a municipality regarding the rezoning of property will not be overturned by a court as long as the
decision is “fairly debatable™. See Rushing v. City of Greenville, 265 S.C. 285,217 SE.2d

797 (1975).

The S.C. Supreme Court has cautioned that, “[i]t is not the role of the courts to substitute
their judgment for that of local legislative bodies, which are better qualified to act upon local
zoning matters.” See Smith v. Georgetown County Council, 292 S.C. 235, 355 S.E.2d
864 (Ct.App.1987). Id. 355 S.E.2d at 866. The record in this case pontains such evidence as to

preclude finding that the zoning ordinances are arbitrary and capricious.
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A Land Use Plan prepared by the Planning Commission has no power to zone property.
The plan does not establish the zoning for the property, nor does it mandate the County Council
to abide by -the', plan. It merely provides a_genei‘al direction for considering future rezoning,
which is a legislative process. See Hampton v. Richland County, 292 S.C. 500, 357 S.E.2d
463 (Ct.App.1987) (an ordinance rezoning a particular piece of property, like an ordinance
adopting a comprehensive zoning plan, is legislative, and as such, presumptively valid because it
is not the court's prerogative to pass upon the wisdom of the municipality's decision).

The lawyer for Georgetown County and County Council filed a Motion to Dismiss the
Plaintiffs* Complaint citing case laws that clothed the County Council with legislative immunity
relating to enacting the challenged ordinances. Subsequent to the scheduled court hearing, the
lawyers agreed to a Stipulation of Dismissal to dismiss the claims against the County Council
and elected members as Defendants in the case. This was an affirmation by the Respondents that
the apbroved and adopted ordinances were valid and beyond judicial intervention. The County
Council and elected members’ Motion to Dismiss was scheduled in the Court Roster for May 19,
2022, but was not heard by the Lower Court.

As stated in the Motion to Dismiss for Georgetown, et al, “Ordinances 21-24 and 21-25
were enacted within legitimate legislative activity by the County Council and are legislatively
immune and not subject to judicial review.” See S.C. Pub. Int. Found, v Courson, 420 S.C. 120,
125, 801 S.E.2d 185, 187 (Ct. App. 2017). Courts lack the power to compel a legislative body to
take legislative action with respect to a challenged ordinance. See Foster v. Taylor, 210 S.C. 324,
333,42 S.E.2d. 531, 536 (1947) (“The court will, of course, not attempt to compel the legislature

by mandamas to perform a legislative duty or function.”)”.
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Accordingly, the Respondents’ Complaint which con.tested the approval and adoption of
Ordinances 21-24 and 21-25 is not viable. In that courts lack the power to compel a legislative
" body to take legislative action with respect to a challenged ordinance, no relief, if any, is
available to the Respondents in this litigation. Consequently, the Respondents’ challenge to the
County Com;cil’s approval arid adoption of Ordinance 21.-24 and Ordinance 21-25, enacted on
October 26, 2021 and codified on November 9, 2021 is barred by doctrines of legislative
authority and judicial lack of power to compel a legislative body.

VIL'COUNTY COUNCIL’S MOTION TO DISMISS NOT HEARD

Standard of Review: Georgetown County filed a Rule 12(b)(6) Motion to Dismiss the
Complaint in its entirety that was scheduled and not heard .by the Lower Court; ﬁereby, ‘
preventing a fair and necessary adjudication that should have ended the litigation and _
denying the Appellant procedural due process under the Fourteenth Amendment. |

Citation: In not hearing the County’s Motion to Dismiss, the Appellant’s constitutional
rights were abridged:

The U.S. Const. amend. XIV: Procedural due process, based on principles of fundamental
fairness, that addresses which legal procedures are required to be followed in state
proceedings. Relevant issues, include notice, opportunity for hearing and basis of
decision.

Discussion: The County’s Motion to Dismiss the Respondents® complaint in its entirety
was scheduled for a hearing on May 19, 2022 and the Court Docket does not reflect that it was
withdrawn by motion. Presumably, the County’s motion was resolved by the Stipulation of
Dismissal between the County’s and Respondents’ Jawyers. As stated in County’s Rule 12(b)(6),
SCRCP Motion to Dismiss, a complaint should be dismissed for the “failure to state facts

sufficient to constitute a cause of action. See County Motion to Dismiss p.1-2(April 11, 2022).
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The County’s lawyer sent and filed a letter to the Honorable Judge Benjamin H.
Culbertson on May 4, 2022 stating that the parties have reached a resolution on the County
Council’s Rule 12(b)(6), SCRCP Motion to Dismiss that was filed on April 11, 2022, The
Appellant was not a part of the discussion or agreement and was not served with the filings as
required by Rule 5(a), SCRCP.

In lieu of proceeding with the Motion to Dismiss, the County and Respondents’ lawyers
apparently agreed in the Stipulation of Dismissal to dismiss any and all claims against the
County Council and elected members and stated that they are not necessary parties under S.C.
Code Ann. § 15-53-80 of the Uniform Declaratory J1.1dgment Act. The Stipulation of Dismissal,
which effectively removed the County Council and elected members as Defendants should not
have prevented the Lower Court from hearing and ruling on the County Council’s Motion to
Dismiss. In essence, by not hearing the motion, the Appellant was denied due process and equal
protection and has incurred a substantial risk of irreparable injury and harm.

The motion stated that the County Council and elected members had legislative immunity
as it relates to enacting the challenged ordinances since they were in the sphere of legitimate
legislative .ac-:tiv'ity. Additionally, it stated that no relief was possible in that courts lack the power
to compel a legislative body to take legislative action with respect to a challenged ordinance.
Settled case Jaws were cited to support both grounds for dismissal of the Respondents’
Complaint in its entirety. Absence, a hearing and oral argument, the Appellant was denied his
constitutional ﬁghts to due process of the law as required by the Fourteenth Amendment.

In the so-called resolution of the County’s'Motion to Dismiss and the agréed Stipulation
of Dismissal, the County and Respondents dismissed without prejudice any and all claims

against the Georgetown County Council and elected members. All of the allegations in the
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Respondents” Complaint were directed at the County Council for approving and adopting the
challenged ordinances. Having dismissed all claims against the County Council, the

" Respondents® Complaint became futile and moot. Therefore, neither the Appellant nor the
County should continue as defendants in this action. The Appellant was joined under Section 15~
53-80 of UDJA. Although, the County as a legal entity can sue and be sued, it was not the
individual actor in the litigation as opposed to the County Council and elected members. There
was an apparent tacit agreement to avoid the hearing on the Motion to Dismiss that had a high
probability of being granted to allow purported and non-existent constitutional claims in
continuation of the Respondents’ Complaint to void and nullify the Appellant’s ordinances.

The 8.C. Supreme Court has opined that county ordinances are not challengeable unless
they are arbitrary and capricious. Additionally, the appellate courts have stated that controversies
that are “fairly debatable™ are not ripe for judicial intervention. With regard to the ordinances,
the Respondents® Complaint alleges a violation of the County Council Rules of Procedure and
those allegations are fairly debatable. See Argument XI1I, Infra.

In lieu of challenging the County’s Motion to Dismiss, the Respondents agreed to a
resolution to dismiss any and all claims against the County Council and elected members.
Whereas, a hearing and ruling on the motion would have, more likely than not, ended the
Complaint in its entirety. With regard to the ordinances, the Respondents’ Complaint did not
allege or specify any constitutional issues, but rather an administrative violation of the County
Council Rules of Procedure. The Lower Court, in not hearing and ruling on the County Council’s
Motion to Dismiss pursuant to Rule 12(b)(6), SCRCP failed to consider if a cause of action
existed for constitutional issues. The stat‘ement that the Respondents seek to challenge the

constitutionality of the ordinances in the County’s Motion to Dismiss is an unsupported
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statement that allows another pathway to nullify the ordinances; thereby, impiying that
constitutional violations only occurred with the Appellant ordinances as opposed to those '
approved and adoption concurrently, before and after. If heard and ruled on by the Lower Court,
the County lawyer’s Motion to Dismiss should have resulted in the dismissal of the Complaint in
its entirety based on the doctrine of legislative immunity that deters judicial intervention.

VIIL. COUNTY’S AND RESPONDENTS’ STIPULATION OF DISMISSAL

Standard of Review: The Appellant was not a party to the agreement or
informed regarding the Respondents and County Council lawyers’ Stipulation of
Dismissal and was not requested to sign the Stipulation of Dismissal at any time.

Citation: Rule 41(a)(B), SCRCP states in part: An action may be dismissed - (B)
by filing a stipulation of dismissal signed by all parties who have appeared in the
action. '

Rule 41(b), SCRCP states in part: Involuntary Dismissal: Non-suit, Effect
Thereof; For failure of the plaintiff to prosecute and comply with these rules.

Discussion: A Stipulation of Dismissal pursuant to Rule 41, SCRCP between the County
Council’s .and Plaintiffs’ lawyer was filed on May 5, 2022, states that “The parties hereby
stipulated, pursuant to Rule 41, SCRCP, to the dismissal, without prejudice, of any and all claims
against Defendants Georgetown County Council, Louis Morant, Lillie Jean Johnson, Raymond
Newton, Steve Goggans, Everett Carolina, John Thomas and Bob Anderson, in their capacities
as elected members of the Georgetown County Council, in the above-captioned matter. This
dismissal has no effect on the remaining claims or defendants. The parties further stipulate that
the dismissed parties are not necessary parties under Section 15-53-80 of the South Carolina

Uniform Declaratory Judgment Act, S.C. Code Ann. § 15-53-10, et. Seq.”
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The Respondents’ lawyer and the lawyer for Georgetown County and County Council
agreed to the dismissal of any and all claims without prejudice against the “Georgetown County
. Council and elected Council members Defendants based on legislative immunity that prevented
judicial intervention to grant relief. With all allegations and claims in the Respondents’
Complaint directed at the County Council and elected members, there are no remaining claims to
litigate against the County or the Appellant. See Stipulation of Dismissal p. 1 — 2 (May 5, 2022).

The Stipulation of Dismissal appeared predicated on Georgetown County and
Respondents continuing the Complaint without the County Council and elected members to
further litigate the purported constitutionality of the ordinances as implied in the County
lawyer’s Motion to Dismiss. With the Stipulation of Dismissal, the County lawyer’s Motion to
Dismiss was scheduled but not heard on May 19, 2022, In that the County and Appellant had
filed their Answers to the Complaint, pursvant to Rule 41(a)(B), SCRCP the Stipulation of
Dismissal was required to be signed by all parties.

The Respondents’ lawyer conceded to settled case laws on legislative immunity of
County Councils and the Court’s lack of power to intercede. The Stipulation of Dis.missal
between the Respondents’ lawyer and the County Council’s lawyer, submitted to the Court on
" May 5, 2022, essentially voided the Respondents® Complaint in accordance with settled case
laws. This was an admittance of the lack of a justiciable controversy pursuant to S.C. Code Ann.
§ 15-53-70 and the futility of any and all claims to void and nullify the challenged ordinances.
The Respondents effectively accepted the unquestioned validity of the ordinances and in fact, the
futility of Complaint. It was exculpatory with respect to Appellant and ordinances.

The dismissal of the Georgetown County Council and elected members, at whom the

allegations in the Complaint are directed, voided all allegations of procedural violations and
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protects the validity of the Ordinances 21-24 and 21-25. Also, the Respondents have dismissed
any and all claims against County Council and elected members and there are no remaining
claims. This was tantamount to voiding all allegations regarding the approval and adoption of the
ordinances; thereby, ending the Respondents® Complaint in its entirety. With the acceptance of
the Sﬁpulaﬁon of Dismissal, there are no remaining claims to prosecute; therefore, pursuant to
Rule 41(b), SCRCP it should have been involuntarily dismissed as a non-suit in the Lower Couxrt.
IX. NO CONSTITUTIONAL ISSUES INVOLVING ORDINANCES

Standard of Review: There are no allegations or claims in the complaint or
statements in the affidavits or pleadings that the Respondents were deprived of property,
due process of law or any constitutional rights of the United States or South Carolina.

Citations: S.C. Code Ann. § 15-53-80, Parties, stafes in part: °

“If the statute, ordinance or franchise is alleged to be unconstitutional the Attorney
General shall also be served with a copy of the proceeding and be entitled to be heard.”

“[E]very presumption will be made in favor of the constitutionality of a legislative
enactment; and a statute will be declared unconstitutional only when its invalidity appears
so clearly as to leave no room for reasonable doubt that it violates some provision of the
Constitution.” See City of Rock Hill v. Harris, 391 8.C. 149, 152, 154, 705 S.E.2d 53,
54, 55 (2011). “[TThe power to declare an ordinance invalid because it is so unreasonable
as to impair or destroy constitutional rights is one which will be exercised carefully and
cautiously, as it is not the function of the Court to pass upon the wisdom or expediency of
municipal ordinances or regulations.” See Rush v. City of Greenville, 246 S.C. 268,

276, 143 S.E.2d 527, 531 (1965).

Discusston: S.C. Code Ann. § 15-53-80 of the Uniform Declaratory Judgment Act
requires service on the Attorney General if an ordinance alleged to be unconstitutional. No such
service occurred because the allegations against the County Council involved only administrative
.violations of County Counci! Rules of Procedure related to the passage of the ordinances.

A municipal ordinance is a legislative enactment and is presumed to be constitutional.

See Bibco Corp. v. City of Sumter, 332 8.C. 45, 504 S.E2d 112 (1998). The burden of proving

34 377



the invalidity of a zoning ordinance is on the party attacking it and it is incumbent on the
attacking party to show the arbitrary and capricious character of the ordinance through clear and
convineing evidence. Id.; see also Peterson Outdoor Advertising v. C’ity of Myrtle Beach, 327
8.C. 230, 489 S.E.2d 630 (1997) (a strong presumption exists in favor of the validity and
application of zoning ordinances). "Zoning is a legislative act which will not be interfered with
by the courts unless there is a clear violation of citizen's constitutional rights." See Knowles v.
City of diken, 305 S.C. 219, 224, 407 S.E.2d 639, 642 (1991).
' “There is a strong presumption in favor of the validity of municipal zoning ordinances,
and in favor of the validity of their-application, and when the planning commission and the city
council of a municipality have acted after reviewing all of the facts, the court should not disturb
the finding unless such action is arbitrary,‘ unreasonable, or in clear abuse of its discretion, or
unless it has acted illegally and in-excess of its lawfully delegated authority.” See Bob Jones
Univ., Inc. v. City of Greenville, 243 8.C. 351, 360, 133 S.E.2d 843, 847 (1963).
| There were no alleged violations of the South Carolina Constitution, deprivation of
property or due process of law, regarding the approval and adoption of the Ordinances 21-24 and
21-25. In that Georgetown County remains a Defendant, a statement in the filed Motion to
Dismiss that County is the proper party to challenge the constitutionality of a county ordinance
suggests further litigation on constitutionality. The Respondents’ Complaint did not allege
deprivation of propertj.z or due process law violations'or any challenge to the constitutionality of
the ordinances. See Complaint pp. 26 — 33; and Transcript pp. 1 - 17.
X. INSUFFICIENCY OF SERVICE OF SUMMONS/COMPLAINT
Standard of Review: The Respondents had the proper mailing and physical address

of the Appellant and failed to properly or timely served the Swmmeons and Complaint as
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prescribed by Rule 4(a), SCRCP or file proof of service as required by Rule 5(d), SCRCP;

therefore, an insufficicney of service of process in violatior of Rule 12(b)(5), SCRCP.
Citations: The service of a Summons and Complaint must adhere to the following rules:
Rule 4(a), SCRCP Summons: Issuance, states in part that “Copies of the original
summons shall be served upon each defendant™; Rule 12(b)S5, states: Insufficiency of
service of process; and Rule 5(d), SCRCP: Filing, states in part that “The summons and
complaint shall be filed before service. Proof of service shall be filed within ten (10) days

* after service of the summons and complaint, Upon failure to serve the summons and

complaint, the action may be dismissed by the court on the court's own initiative or upon
application of any party.

Rule 4(d), Personal Service, states in part that “Voluntary appearance by defendant is
equivalent to personal service”.

Discussion: Specifically, the Respondents’ lawyer failed to serve the process as required
under Rule 4(a), SCRCP, failed Rule' 12(b)(5), SCRCP and to file proof of service under Rule
5(d), SCRCP after filing the Summons and Complaint on January 7, 2022. Despite having the
Appellant’s address in the Complaint, a traditional service through a Sheriff or Constable was
not attempted. The Appellant appeared voluntarily with the filing of a Motion to DlSIIllSS him as
a Defendant in the Respondents® Complaiot on January 25, 2022. The Respondents’ lJawyer
wanted the Appellant to file an “Acceptance of Service” that would negate the requirements for
proof of service. Failing that, the Respondents’ lawyer involved the South Carolina Secretary of
State’s Office to solve that problem. The County Council and elected members who were served
on January 7, 2022 filed their individual “Acceptance of Service” on February 25, 2022.

Although, a non-resident trustee, the name and address of the Appellant'was kmown to tile
Respondents’ lawyer through the public records in Georgetown. County and stated in the
Complaint. Additionally, the Respondents and their Jawyer were aware of the address in the.

Motion to Dismiss and the rezoning application. Consequently, the failure to properly serve the
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Summons.and Complaint on the Appellant amounted to gross negligence or deliberate intent
along with naming the Appellant as a Defendant in the litigation. See Complaint, p. 7.

The Appellant did not receive any service of filings from the County’s lawyer and none
from the Respondents® lawyer, with exception of the belatedly served Summons and Complaint.
The Appellant has obtained access to the filed documents from the Public Index. Neither the
County nor Respondents’ Jawyers have complied with Rule 5(a), SCRCP with regardé to serving
of filed papers on the Appellant, including the Order on Appeal. See Court Docket pp. 1 ~ 5.

XI. RSPONDENTS LACKS STANDING

Standard of Review: Standing requires an injury-in-fact which is an invasion of a
legally protected interest, concrete and -particularized and actual or imminent and direct.

Citations: “A plaintiff has standing to challenge legislation when he sustained, or is in

immediate danger of sustaining, actual prejudice or injury from the legislative action. To

meet the stringent test for standing, "the plaintiff must have suffered an injury in fact—an

invasion of a legally protected interest which is (a) concrete and particularized and (b)

actual or imminent, not 'conjectural’ or hypothetical.” See Lujan v. Defs. of Wildlife, 504
U.S. 555, 560-61, 112 8. Ct. 2130, 2136, 119 L. Ed. 2d 351, 364 (1992).

The courts have explained ripeness by defining what is not ripe, stating "an issue that is
contingent, hypothetical, or abstract is not ripe for judicial review." See Colleton Cty.
Taxpayers Ass'nv. Sch. Dist. of Colleton Cty., 371 8.C. 224, 242, 638 S.E.2d 685, 694
(2006). '

Discussion: When an organijzation sues in its representative capacity on behalf of its
constituent members (“associational standing™), it must be shown that its members have standing to
sue in their own right. See Georgetown Cty. League of Women Voters v. Smith Land Co., 393 8.C.
350, 359, 713 S.E.2d 287, 292 (2011). Specifically, South Carolina has adopted the United States
Supreme Court’s test in Hunt v. Wash. State Apple Adver. Comm’n, 432 U 8. 333 (1977) to
determine when an organization can sue on behalf of its members under the Flunt test:

[A]n association has standing to bring suit on behalf of its members when: (a) its members
would otherwise have standing to sue in their own right; (b) the interests it seeks to protect
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are germane to the organization’s purpose; and (c¢) neither the claim asserted, nor the relief
requested, requires the participation of individual members in the lawsuit.

See Hunt, 432 U.S. at 343; see also Beaufort Realty Co. v. Beaufort Cty., 346 S.C. 298, 551 S.E.2d
588, 589 (Ct. App. 2001); See Georgefown Ciy., 713 S.E2d at 292 (citing Hunr). “To satisfy the
third prong of this test, the organization must show that the right it seeks to vindicate is common to
the membership and the interest of the harmed members in the proceedings derives from their
membership.” See Georgetown Cty., 713 S.E.2d at 293.
In Sea Pines Ass 'n for Prot. of Wildlife, Inc. v. S.C. Dep't of Nat. Res., 345 S.C. 594, 550

S.E.2d 287 (2001), the state supreme court adopted the “siringent standing test” applied by the
United States Supreme Court in Lyjan v. Defenders of Wildlife, 504 U.S. 555 (1992) for
determining constitutional standing. Under that test, an organization seeking redress for an injury
to the organization itself (so-called “individual standing™) must carry the burden of

| demonstrating each of the following three elements: (1) The plaintiff must have suffered an
“injury in fact”—an invasion of a legally protected interest which is (a) “concrete and
particularized” and (b) “actual or imminent,” not “conjectural or hypothetical.” (2) There must
be a causal connection between the injury and conduct complained of—the injury has to be
“fairly ... traceable to the challenged action of the defendant, and not ... the result [of] the
independent action of some third party not before the court.” (3) It must be “likely,” as opposed
to merely “speculative,” that the injury will l;e “redressed by a favorable decision.” Id at 601,
350 S.E.2d at 291 (quoting Lujan). “In order for the injury to be “particularized,” it must affect the
plaintiff in a personal and individual way.” Id. at 602, 550 S.E.2d at 292 (quoting Lujan). Merely
alleging an injury that all members of the public suffer from fails to establish the first prong requiring

an individualized injury. See Carnival Corp. v. Historic Ansonborough Neighborhood Association,

407 8.C. 67,77, 753 S.E.2d 846, 851 (2014).
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In their affidavits, the Respondents state that they were supposedly monetarily and

_ retroactively injured by the unanticipated rezoning of the Appellant’s property since they paid a
premium for their neighboring and adjacent lots. Respondents fail to allege a concrete,
particularized, actual or imminent injury to themselves but merely assert generalized grievances,
against the Georgetown County Planning Department, Planning Commission, and County Council,
supposedly suffered by the public as a whole, which are insufficiént to establish standing. See
Carnival, 407 S.C. at 76, 753 S.E.2d at 851 (“Plaintiffs fail to allege a particularized injury either to
themselves or their members. Rather, they assert only generalized grievances suffered by the public
as a whole which are insufficient to establish standing.”).

In general, a private individual may not invoke the judicial power to defermine the validity of
an executive or legislative act unless the private individual can show that, as a result of that action, a
direct injury has been sustained, or there is an immediate danger that a direct injury will be sustained.
See Bodman v. State, 403 S.C. 60, 67, 742 S.E.2d 363, 366 (2013). Under the public importance
exception, standing may be conferred upon a party “when an issue is of such public importance
as to require its resolution for future guidance.”” See Baird v. Charleston Cty., 333 S.C. 519, 531,
511 8.E.2d 69, ;15 (1999). Therefore, it is insufficient for a Respondents to simply state that the
case fnvolves a matter of public importance. See ATC S., Inc. v. Charleston Cty., 380 S.C. 191,
199, 669 S.E.2d 337, 341 (2008); Bodman, 403 S.C. at 68, 742 S.E.2d at 366.
To establish standing against the Appellant, the Respon;ients would have to provide proof

. that they have (1) Suffered an “injury in fact” resulting from an invasion of a legally protected
interest which is (a) concrete and particularized and (b) actual or imminent, not conjectural or
hypotheti;:al; (2) Should have to show a causal connection between the injury and the conduct
complained of and that the injury, if any, is connected to the challenged action of the Appellant

and not the result of an independent action of the County Council; and (3) Should have proof that
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it is likely as opposed to merely speculative that a declaratory judgment will terminate the
controversy. See Complaint Affidavits pp. 36 - 62.

The Respondents, who are neighboring adjacent property owners, state that they have
statutory standing under S.C. Code Ann. § 6-29-760(C) of the South Carolina Comprehensive
Planning Enabling Act. However, none of the Respondents who have demonstrated a concrete,
particularized, actual or imminent injury-in-fact from the adopted ordinances to warrant
standing-to-sue. They have not provided any evidence of payment that the so-called paid
premiums, if any, were due to'neighboring zoning status only or other marketing factors.

Statgtory standing requires an injury-in-fact which is an invasion of a legally protected

' iﬁtercst, concrete and particularized and actual or imminent, The adjacent Colony subdivision
Respondents questionable injury—in—fact does nof meet the necessary legal burden or the
requirements for standing to sustain this Jawsuit against the Appellant and/or the County Council
and its elected members. See Complaint pp. 36 - 62.

XIH. COMPLAINT LACKS A JUSTICIABLE CONTROVERSY
Standard of Review: The Uniform Declaratory Judgment Act requires a justiciable
controversy; whereas, the Respondents arbitrarily claim without stating a factual basis or
citing evidence that the ordinances did not pass and that the County Council violated the
Comprehensive Plan, _Cotmty Rules of Procedure and the Freedom of Information Act.

Citaﬁ(lms: The Uniform Declaratory Judgment Act and case law states:

8.C. Code Ann. § 15-53-70 “Declaratory judgment may be refused. The court may refuse

to render or enter a declaratory judgment or decree when such judgment or decree, if

rendered or entered, would not terminate the uncertainty or controversy giving rise to the
proceeding.” '
The fact that Respondents brought its lawsuit under the SCDJA does not by itself confer
standing as that act is remedial in nature. See Bodman, 403 S.C. at 67 & n.1, 742 S.E.2d at
366 & n.1; see also Carolina All. for Fair Employment v. S.C. Dep't of Labor, Licensing,

& Regulation, 337 8.C. 476, 485, 523 S.E.2d 795, 800 (Ct. App. 1999) (parties cannot by
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consent or agreement confer jurisdiction on the court to render a declaratory judgment in
the absence of an actual justiciable controversy.)

Discussion: S.C. Const. art. I, § 3, provides that no person shall be deprived of property
without due process of law. As required for declaratory lawsuits, the Appellant has not denied
the legal character or right to pfoperty of the Respondents. The Respondents® Complaint simply
asserted that they have statutory standing without a justiciable controversy or injury-in-fact to bring
this action due to the County Council’s approval of Appellant’s ordinances which is alleged to be a
matter of wide concern and public importance.

The courts will not address the merits of any case unless it presents a justiciable
controversy. See Byrd v. Irmo High Sch., 321 S.C. 426, 430-31, 468 S.E.2d 861, 864 (1996). In
Byrd, the Court stated, “Before any action can be maintained, there must exist a justiciable

| controversy,” and, “This Court will not . . . make an adjudication where there remains no actual
controversy.” See Id.; see also Peoples Fed. Sav. & Loan Ass'n v. Res. Planning Corp., 358 S.C.
460, 477, 596 S.E.2d 51, 60 (2004) ("A threshold inquiry for any courtis a determir_lation of
justiciability, i.e., whether the litigation present-s an active case or controversy.”). “Jﬁsticiability
encompasses . . . ripeness . . . and standing.” See James v. Anne's Inc., 390 S.C. 188, 193, 701
S.E.2d 730, 732 (2010). Standing is "a personal stake in the subject matter of the lawsuit." See
Sea Pines Ass'n for Prot. of Wildlife, Inc. v. S.C. Dep't of Nat. Res., 345 S.C. 594, 600, 550
S.E.2d 287, 291 (2001).

The Uniform Declaratory Judgment Act (UDJA) “is remedial and procedural in nature

and does not create substantive rights or &uties.” See Felts v. Richland County, 299 S.C. 214, 383
S.E.2d 261, 262-63 (Ct. App. 1989). For a party to state a claim under the act, a justiciable
controversy must be demonstrated. See Graham v. See State Farm Mutual Automobile Ins. Co.,

319 8.C. 69, 459 S.E.2d 844, 845-46 (1995); See Orr v. Clyburn, 277 8.C. 536, 290 SE.2d 804,
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|807 (1982). A justiciable controversy is “a real and substantial controversy which is ripe and
appropriate for judicial determination, as distinguished from a contingent, hypothetical or
abstract dispute.” See Pee Dee Elec. Coop v. Carolina Power & Light Co., 279 8.C. 764, 301
S.E.2d 761, 761 (1983). |

The concept of justiciability encompasses the doctrines of ripeness, mootness, and
standing. See Holden v. Cribb, 349 S.C. 132, 137, 561 S.E.2d 634, 637 (Ct. App. 2002). “To,
determine if plaintiff has a justiciable controversy, standing must be assessed at the time the
action is commenced, not at some latér point.” See S.C. Dep’t of Soc. Servs. v. Boulware, 422
S.C. 1,7, 809 S.E.2d 223, 226 (2018). “To have standing, one must have alpersonal stake in the
subject matter of the lawsuit; i.e., one must be the ‘real party in interest.’”” See Townsend v.
Townsend, 323 S.C. 309, 474 S.E.2d 424, 427 (1996) (“Plaintiffs have not been deprived of
property or sustained any injury to same”).

“Appellant has not been deprived of due p'rocess of law because he was not deprived of
his property due to the adoption of the Plan, nor due to the manner of the Plan's adoption.
Appellant's claim in this regard is not justiciable because it is not ripe for review.” See Waters v.
South Carolina Land Resources Conservation Comm'n, 321 S.C. 219, 467 S.E.2d 913
and McClanahan v. Richland County, 350 S.C. 433, 567 S.E.2d 240 (Ct. App. 2002).

XHI. THIRD READING ALLEGATIONS ARE FAIRLY DEBATABLE
Smnﬁard of Review: The allegations in the Complaint regarding the approval and
adoption of Ordinances 21-24 and 21-25 are without merit and fairly debatable.

Citations: The S.C. Supreme Court has stated that, “[w]e cannot insinuate our judgment

into a review of the City Council's decision, but must leave that decision undisturbed if

the propriety of that decision is even fairly debatable.” See Bob Jones Univ., Inc. v. City

of Greenville, 243 5.C. 351, 360, 133 S.E.2d 843, 847 (1963) (citation omitted) and
Lenardis v. City of Greenville, 316 S.C. 471, 472, 450 S.E.2d 597, 598 (Ct. App. 1994).

42 385



Accordingly, the SC Supreme Court will not overturn the action of [county council] if
the decision is fairly debatable because the County Council’s action is presumed to
have been a valid exercise of power and it is not the prerogative of the Court to pass
upon the wisdom of the decision. See Rushing v. City of Greenville, 265 S.C. 285,
288,217 S.E.2d 797, 799 (1975); Lenardis v. City of Greenville, 316 S8.C. 471,

472, 450 S.E.2d 597, 598 (Ct.App.1994).

The SC Courts have determined in multiple cases that: The SC Supreme Court has stated
that: “We have long recognized the principal that the power to zone is exclusively for the
legislature and that zoning decisions will not be interfered with when made in the
exercise of the governing body’s police power to accomplish the desired end unless there
is a plain violation of the citizens” constitutional rights.” See Knowles v. City of Aiken,
305 8.C. 219, 224, 407 S.E.2d 639, 642 (1991} (internal citations omitted). “Rezoning is
a legislative matter, and the court has no power to zone property.” See Bear Enters, v.
County of Greenville, 319 S.C. 137, 140, 459 S.E.2d 883, 885 (Ct.App.1995). “The
decision of the legislative body is presumptively valid, and the property owner has the
burden of proving otherwise.”

S.C. Code Ann. Section 4-9-120 does not require county council to make specific
findings that amendment of ordinance is in the public interest. See Smith v. Georgetown
County Council, 292 S.C. 235, 355 S.E.2d 864 (Ct. App. 1987).

The court recognizes that a holistic reading of the Enabling Act indicates its purpose is to
provide the flexibility and ability for a local governing authority to make local decisions
regarding zoning. See S.C. Code Ann. §§ 6-29-720(C) & 740 (Supp. 2007); Dunbar v.
City of Spartanburg, 266 S.C. 113, 119, 221 S.E.2d 848, 850 (1976) (noting a
predecessor to the Enabling Act of 1994 was broad in its scope and gave municipalities
much authority in the field of zoning). A reviewing court should practice judicial restraint
and not supplant its judgment for the local governing authority's judgment.

Discassion: The South Carolina Association of Counties Model Rules of Parliamentary
Procedure for South Carolina Counties states as follows:

Model Rule 2, Applicability Deviation from Rules, states “These Rules shall apply to all
meetings of county council, including committee meetings. As used in these Rules, the
term “Meeting” means the convening of a quorum of the membership of county council
to discuss or act upon a matter over which county council has supervision, control,
Jurisdiction or advisory power; the term “Quorum™ means a simple majority of the
membership of county council, or committee of county council. These Rules were
adopted as guidelines to assist county council, in conducting orderly and productive
meetings. Any deviation from or waiver of these Rules shall not affect or void any action
taken by county council. Furthermore, such deviation or waiver does not convey any
right or cause of action to third parties not otherwise imposed by law.”
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Model Rule 3, Model Rules of Parliamentary Procedure for South Carolina Counties and
Robert’s Rules of Order Newly Revised (current edition) to Govern Other Cases, states
“County council will refer to the Model Rules, and the Comment sections contained
therein, as the primary resource in determining the intent and meaning of these Rules. In
all cases not covered by these Rules, county council shall be governed by such rules as
are set out in the most recent edition of Robert’s Rules of Order Newly Revised (RONR).
Provided, however, that state and federal law shall take precedence over these Rules in all
cases. Whenever possible, these Rules should be interpreted to conform to state and
federal law; if an irreconcilable difference occurs, only the portion of the Rule or Rules
directly in conflict with state or federal law is to be overruled, the remaining portions
surviving.”

Model Rule 8, Voting, Number of Votes Required for Passage, states “RONR, and/or
state law may require differing number of members to vote in support of an action. The
term “majority” or “simple majority” means more than half of those members present and
voting. When a two-thirds majority is required, the term “two-thirds majority™ or “super-
majority” means at least two-thirds of those present and voting. The term “positive
majority” means a majority of the members of council must vote in support of the action,
regardless of the number of members present or not. ... Any ordinance, resolution, or
motion, unless otherwise required by these Rules, or by state or federal statute, passes if it
receives a simple-majority of the votes cast. RONR, and/or state law may require -
differing number of members to vote in support of an action. The term “majority” or
“simple majority” means more than half of those members present and voting.™

Model Rule 17, Motion to Reconsider, states “The problem with the Motion to Reconsider
and the Motion to Amend Something Previously Adopted is that ordinances and
resolutions passed by county council become effective without referral to another chamber
or to an executive branch for signature. Neither of these motions can be used to reconsider
or amend an ordinance or resolution that has become effective. However, the third reading
to an ordinance may be reconsidered only at the same meeting in which the third reading
was adopted.”

Robert’s Rules of Order Newly Revised (RONR) states: Changing One’s -Vote. “A

member has the right to change his vote up to the time the result is announced, after that he can
make the change only by permissioﬁ of the assembly, which can be given by unanimous consent
(p. 52), or by the adoption of a motion to grant the permission, which is undebatable.” See RONR

(9" Ed ) Sec. 44.
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RONR states: Assembly’s Prerogative in Judging Voting Procedures. “Unless the bylaws
provide otherwise, the assembly itself is the judge of all questions arising which are incidental to
the voting and counting of votes.” See RONR (9" Ed,) Sec. 44. ‘

Under the Home Rule Act, a county council must comply with the requirements of [§ 4-
9-120, 1976 Code] in passing temporary as well as permanent ordinances. 1975-76 Op. Atty.
Gen., No. 4410. The 2013 Home Rule Handbook cited the followi-ng opinions:

“A time extension is not an amendment or revision of an ordinance. Instead, it is a non-
legislative act affecting the execution of a law rather than the substance of the law.
Therefore, a county council may, by resolution, extend the time set in ordinances for the
county administrator to execute agreements.” Unpublished Op. Atty. Gen., dated March
21, 2000.

“Repealing or amending an existing county ordinance is considered a “legislative action”
and thus must be done in accordance with the procedures outlined in § 4-9-120. If the
procedures are not followed, the existing ordinance will remain in effect.” See Op. 4aty.
Gen., dated September 30, 2002.

The South Carolina Ethics Commission has taken the position that thi.; conflicted member
should not only abstain from debating and voting on the matter, but also should not attend that
portion of the meeting in which the conflict will arise. See Ethics Advisory Opinion 93- 081.

The Georgetown County Council Rules of Procedure states as follows:

“Sec. 2-485. Third Reading: After the ordinance has been given second reading, and ifa
public hearing has been held if required by law or action of council, it shall be given third
reading on a subsequent public meeting and amendments may be offered on third reading
the same as on second reading. After all amendments and privileged motions, if any are
disposed of, the question shall be passage of the ordinance. See (Ord. No. 99-30, Art. IX,
§ 9-5, 5-25-99).”

“Sec. 2-486. Votes Required For Passage: No ordinance or amendment shall be adopted
unless at least a majority of the members present shall have voted for its passage on
second and third readings. The repeal or amendment of ordinances shall follow the same
procedure set forth for adoption. See (Ord No. 99-30, Art. IX, § 9-6, 5-25-99).”

“Sec.2-489, Effective Date Of Ordinances: Ordinances shall take effect on the day the

ordinance is given third reading unless another date is specified in the ordinance. See
(Ord. No. 99-30, Art. IX, § 9-9, 5-25-99).”
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" Ordinance 21-24 and Orciinance 21-25 pass bj legislative action of the majority of
members voting and/or present on October 26, 2021; whereas, the County Council on November
9, 2021 through an executive action, documented the ad0pt10n of the ordinances on that date
with a 4-2 vote in favor with one recusal. Since the ordirances were in effect after approvalat
the Third Reading, this was a non-legislative act affecting the execution of ordinances rather than
the substance of the ordinances. Without stating a factual and/er legal basis, the Respondents
‘claim that the ordinances did not pass on October 26, 2021. |
| In accordance with the Model Rules and County Council Rules of Procedure, both
ordinances were approved and adopted on October 26, 2021. The 2013 Horne Rule Handbook
states that “A time extension is not an a-mendment or revisioﬁ of an or&inance. Instead, itisa
non-legislative act affecting the execution of a law rather than the substance of the law.
Therefore, a county council may, by resolution, extend the time set in ordinances for the county
. -a;iministr;tor to execute ageemmﬁ. See Unpublished Op. Atty. Gen., dated March 21, 2000.”. |
Hence, Ordinance 21-24 and Ordiﬁance 21-25 are in eﬂ’éct' and properly require legislative action
" to repeal or recall as opposed to judicial intervéﬂion.

‘ The Respondents state in their Complaint and afﬁdawts that Ordinances 21-24 and 21-25
did not pass and/or was defeated at thélThird Rea&ing on October 26, 2021. However, the ‘
October 26, 202 1 meeting minutes which were approved on-December 14, '2021 clearly states
that both ordinances pa;s_sed by 3-2 votes. One council member recused -and another absﬁned
from voting, In addition, several council members and the Respondents® lawyer were reported in
a local newspaper as clearly understanding that the ordinances had p‘ass on October 26, 2021.

The Complaint admits and minutes state that 4 v;)te did not occur in executive session. In

that the three legally mandated phblic hearing reﬁuirements had already been met, public
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comments were not necessary or required. Without qvidence, the Respondents are attempting to
contrast an apparent executive action on November 9,2021 as improper and to discount a proper
legislative action on October 26, 2021with false and contrived statements. The Octobe?r 26,2021
and November 9, 2021meeting minutes were hpprove(; unanimously at the December 14, 2021
meéﬁng. With respect to the ordinances, the ailegations of the Respondents are fairly debatable.
The factual reality is that County Council Rules of Procedure which define passage the
vote of the Il.:la‘.i_()l‘ity present did not include a rule for members abstaining from voting.
| Assuming a quorum, defaulting to Roberts Rules of Order Newly Revised (RONR) does not
resolve the arising issues. As in thlS case, the Model Rules are the preemptlve anthority in
deﬁnmg passage of an ordinance as the majonty present and voting; therefore Ordinances 21-24
and 21-25 pass on October 26, 2021 and were codified on November 9, 2021.

As stated by the County Council Clerk in the approved October 26, 2021Meeting

Minutes: “Mr. Watson (“the county attorney™) confirmed that the vote on both ordinances was 3- .

2, and therefore received third reading approval.” At the County Council meeting on November
9, 2021, Ordinances 21-24 and 21-25, after a vote change by the abstaining councilman, were
officially signed and adopted by the County Council Chairman, County Attorney and County
Council Clerk.
XIV. ORGANIZED AND COMBINED OPPOSITION

Standard of Review: The Respondents have engaged in an organized and combined
action to oppose the ordinances and thereby injure the Appellant’s property.

Citations: “A plaintiff asserting a civil conspiracy claim must establish (1) the

combination or agreement of two or more persons, (2) to commit an unlawful act or a

lawful act by unlawful means, (3) together with the commission of an overt act in

furtherance of the agteement, and (4) damages proximately resulting to the plaintiff.” See

Paradis v. Charleston County School District, 433 S.C. 562. 574, 861 S.E.2d 774 (8C
Sup. Ct. 2021.
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A plaintiff need not allege an unlawful act to state a cause of action; lawful acts may
become actionable as a civil conspiracy if the objective is to ruin or damage the business
of another. See LaMotte v. Punch Line of Columbia, Inc., 296 S.C. 66, 70, 370 S.E.2d
711, 713 (1988).
Therefore, the primary inquiry in civil conspiracy is whether the principal purpose of the
combination is to injure the plaintiff, See Pye v. Estate of Fox, 369 8.C. 555, 567, 633
S.E.2d 505, 511 (2006). A civil conspiracy is a combination of two or more persons
joining for the purpose of injuring and causing special damage to the plaintiff. See
McMillan v. Oconee Mem'l Hosp., Inc., 367 8.C. 559, 564, 626 S.E.2d 884, 886 (2006).
Discussion: The Keep It Green organization and members expressed purpose is to
prevent increases in residential land use and population density on the Waccamaw Neck in
Georgetown County. See Complaint pp. 4 - 5. A petition exceeding 1000 plus signatures was
submitted by Keep It Green to the County Council opposing the rezoning of the Appellant’s
property. See Complaint p. 18. According to their affidavits, the adjacent Colony ;subdivision
Respondents are all members of the Keep It Green organization and all deny awareness that the
ordinances had passed October 26, 2021. See Complaint pp. 36 — 62; and Answer pp. 32 - 40.
The Complaint contained several letters, as exhibits, addressed to the County Council
ripe with unsupported statements, that demonstrate the extent of the organized and combined
effort of the Respondents to cause proximal harm to the Appellant’s property. See Letter pp.76 -
78 (Jul 14, 2021); Letter pp. 89 — 90 (Aug 20, 2021); and Letter pp. 94 — 100 (Oct 26, 2021).
Proof of unlawful means or independently unlawful acts in order to establish a civil
conspiracy is no longer required by South Carolina Courts. A cause of action may arise from an
act two or more people committed even where no cause of action would arise if an individual
committed the same act. Under South Carolina law, lawful acts may become actionable as a civil
conspiracy when the object is to ruin or damage the business of another. The “essential

consideration” in civil conspiracy “is riot whether lawful or unlawful acts or means are employed

to further the conspiracy, but whether the primary purpose or object of the combination is to
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injure the plaintiff.” See Lee v. Chesterfield General Hosp., Inc., 289 S.C. 6, 13, 344 S.E.2d 379,
383 (Ct. App. 1986). In order to establish conspiracy, a party must produce evidence "from
which a party may reasonably mfer the joint assent of the minds of two or more parties to the
prosecution of the unlawful enterprise. See Island Car Wash, Inc. v. Norris, 292 8.C. 595, 358
S.E.2d 150 (Ct. App-. 1987). The Respondents’ Complaint itself is such evidentiary proof.

| ~ CONCLUSIONS

Any and all claims in the Respondents® Complaint have been dismissed against the
-County Council and elected members, who have legislative immunity and the Respondens®
Complaint does not state any claims against the Appellant. The Appellant should not have been
named as a Defendant as opposed to-an Involuntary Plaintiff or Party-in-Interest. It is an abuse of
discretion by the Lower Court and an error in interpreting the statues and laws for the Appellant
to be a Defendant with a fairly read and unstated cause of action in this litigation.

The Respondents’ lawyer admitted in written statements and the hearing transcript that
her clients have no claims against the Appellant. The Lower Court’s finding that a “fairly read™
cause of action exists against the Appellant is not supported by 1.:he allegations, facts or evidence
in the Respondents” Complaint and other documents. This interiocutory Order affects the merits
of the litigation and will prevent the appeal of a final judgment. The Order on appeal should be
vacated by the Court of Appeals and the Respondents’ Complaint dismissed in its entirety. .

Respectfully Submitted,
The Appellant

in F. @%fmﬁeq Pro Se
owers Farm .

Randolph, MA 02368
781-986-0635 (Tel)
goff~chem@juno.com

Date: August 31, 2022
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THE STATE OF SOUTH CAROLINA RECEm

SEP 06 2022
APPEAL FROM GEORGETOWN COUNTY  SC Court of Appeals

Court of Common Pleas

The Honorable Steven H. John

APPELLATE CASE NO. 2022-60081 1

Ernest F. Middleton, IIT, and Joyce J. Middleton, Michael J. Farrar and Diana Farrar, Robert H,
Hunt and Jeane M. Sullivan, the Colony Homeowners Association, Inc., and Keep It Green, Inc.,
Respondents,

V.

Georgetown County and Benjamin F. Goff, Sr., Trustee of the Benjamin F. Goff 2004 Revocable
Trust dated June 18, 2004, Defendants,

Of whom Benjamin F. Goff, Sr., Trustee of the Benjamin F. Goff 2004 Revocable Trust dated June
18, 2004 is the Appellant.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Initial Appellant Brief in the above
referenced case was served upon counsel of record by mailing a copy in an envelope pr0per1y
addressed with postage prepaid on August 31, 2022 to the following:

Cynthia Ranck Person, Esq. H. Thomas Morga.n, Jr., Esq.
Keep It Green Advocacy, Inc. Smith Robinson, Holler Dubose and Morgan, LLC
P.0O.Box 1922 Post Office Drawer 39
Pawleys Island, SC 29585 Camden, SC 29020
Attorney for Respondents Attorney for Georgetown County
Wﬁmtee
18 Powers Farm Road
Randolph, MA 02368
Pro Se for Appellant
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals

APPEAL FROM GEQORGETOWN COUNTY
Court of Common Pleas

The Honorable William H. Seals, Jr.

Appellate Case No. 2023-000615

Ernest F, Middleton, III, and Joyce J. Middleton, Michael J. Farrar and Diana Farrar, Robert H.
Hunt and Jeane M. Sullivan, the Colony Homeowners Association, Inc., and Keep It Green,
Inc., Respondents,

V.

Georgetown County and Benjamin F. Goff, Sr., Trustee of the Benjamin F. Goff 2004 Revocable
Trust dated June 18, 2004, Defendants,

Of whom Benjamin F. Goff, Sr., Trustee of the Benjamin F. Goff 2004 Revocable Trust dated June
18, 2004 is the Appellant and Georgetown County is 2 Respondent.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

July 21, 2023 3 in F%%ustee
. 18 Powers Farm Réad

Randolph, MA 02368
RE CE EVED Pro Se for Appellant
JUL 25 253
C
Ut of Appegys
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