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A petition for rehearing shall be in accordance with Ruie 240 and shall state
with particularity the points supposed to have been o;rerlooked or misapprehended by
the court. Rule 221, SCACR. Respondent hereby submits the following in support of
his request for this C;)urt to reconsider, rehear, or othérwise vacate its July 26, 2023,
order reversing and remanding the trial court’s order denying Appellant’s Motion to

dismiss and/or Compel Arbitration (Exhibit A)(See also Exhibit B Respondent’s

Amended Final Brief):

L The Court misapprehended and/or overlooked Paragraphs 167-223 of Respondent’s
Amended Complaint, which challenge the arbitration provision specifically, as
opposed to the conclusion otherwise as stated in the Court’s.Iuly 26, 2023, order
(Exhibit A). See, e.g. R. pp. 94-143, Am. Compl. 1] 167-223; See also Prima Paint
Cogg‘. v. Flood & Conklin Mfe. Co., 388 U.S. 395, 87 8.Ct. 1801, 18 L.Ed.2d 1270
(1967

II. The Court misapprehended and/or overlooked the unconscionable terms
contained within the paragraph 19 of the arbitration provision itself. See, e.g.
S.C. que 15-7-120(requiring venue be in South Carolina in contradiction to

the arbitration provision at issue); Lennar Carolinas, LLC, 437 S.C. 596, 879

S.E.2d 746 (20232) (“Pursuant to the Prima Paint doctrine...[tThe validity of the

arbitration.clause is a matter for the courts™)(citing Buckeye Check Cashing,

+

Inc. v. Cardegna, 546 U.S. 440, 445-46, 126 S.Ct. 1204, 163 L.Ed.2d 1038

(2006) (if the challenge is to the arbitration clause itself, the issue of the

ccontract's validity is considered by the court in the first instance); Doe v. TCSC

LLC, 430 S.C. 602, 615, 846 S.E.2d 874, 880 (Ct. App. 2020); see also

Simpson, 373 S.C. at 36, 644 S.E.2d at 674 (noting there is no specific set of



factual circumstances indicating when complete invalidation of the contract is

a better option than merely excising the offending clauses));

1.  The Court misapprehended and/or overlooked the application of Damico v. Lennar

Carolinas, LLC, 437 S.C. 596, 879 SE.2d 746 (2022)(“Ordinarily, the question of

.unconscionability beyond the arbitration provision would be determined in the arbitral
forum..[hJowever, in agreeing with the circuit court concerning the unconscionability
of the arbitration provision, we note our additional agreement with the circuit court
that unconscionability pervades tﬁe various agreements between the parties...[w]e
find these and other terms of the contracts to be absurd, factually incorrect, and grossly

oppressive”);

IV.  The Court misapprehended and/or overlooked the application of Smith v. D.R.

Horton, Inc., 417 S.C. 42, 790 S.E.2d 1 (2016)(holding more than a single
paragraph can constitute an arbitration agreement, and holding arbitration

agreement unenforceable). Lennar Carolinas, LLC, 437 S8.C. 596, 879 S.E.2d

746 (2022).

L]

CONCLUSION
For the reasons set forth herein, the Court's July 26, 2023 order reversing and remanding
the trial court’s order denying Appellant’s Motion to dismiss and/or Compel Arbitration should
be vacated, and/or the petition for rehearing submitted herein should be granted with such other

relief as the Court deems appropriate.

s/ Aaron E. Edwards
George Sink, P.A.
7011 Rivers Avenue
Charleston, SC 29406
Phone: (843) 569-1700

ATTORNEY FOR RESPONDENT
August 9, 2023
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KONDUROS, J.: Bravo Media Productions, LLC, Haymaker Media, Inc., NBC
Universal Media, LLC, Comeast Corporation, Craig Conover, Chelsea Meissner,
- and Madison LeCroy (Appellants) appeal the circuit court's Form 4 Order denying



their motion to dismiss Joseph Abruzzo's amended complaint and compel
arbitration. Appellants assert the arbitrator should decide whether Abruzzo's
claims are subject to arbitration. We reverse the circuit court's order and remand
for an order compelling arbitration.

FACTS

In the fall of 2018, Abruzzo met Kathryn Dennis. At that time, Abruzzo was a
Florida p011t101an and Dennis was a cast member on the reality television show
Southern Charm.® Shortly after meeting, Abruzzo and Dennis began a romantic
relationship. According to Abruzzo, Dennis asked him to appear on-season six of
Southern Charm. Abruzzo claims that the show runners wanted him to.goona
"guy's trip" with other cast members or have a dinner date with Dennis in a "public
crowded restaurant.” Instead, Abruzzo agreed to be a voluntary participant on the
show for a private dinner at Dennis's house in downtown Charleston.

Abruzzo admits that he signed a three-page Release and Arbitration Agreement”
before filming began. In paragraph 6 of the agreement, Abruzzo agreed that he
would not be paid for any of the rights listed in the agreement. Abruzzo also
acknowledged and agreed that "a significant element of the consideration" he
received under the agreement was the opportunity for publicity.

In paragraph 8 of the agreement, Abruzzo agreed that he understood that "other

. parties may communicate private, factual, or fictional information" about himself
that he could find "humiliating or embarrassing or that is defamatory, disparaging
or unfavorable and that the depiction of such information may portray [him] in a
false light." Abruzzo consented to the inclusion of this information in the show
"even to the extent such inclusion might otherwise constitute an actionable tort." .

! Southern Charm features the personal and professmnal lives of various
Charleston residents.
2 All of the appellants in this case are parties to the agreement. Pursuant to its
terms, NBC Universal Media, LLC, is designated as the Network; Comcast
Corporation and Bravo Media Productions LLC, are designated as affiliated
entities; Haymaker Media, Inc is designated as the Producer; and the individual
defendants are express intended third party beneficiaries of the Release and
Arbitration Agreement.



Paragraph 19 of the agreement, entitled "MIEDIATION & ARBITRATION,"
contains the arbitration clause.

WHERE ANY DISPUTE IN CONNECTION WITH
THIS AGREEMENT ARISES, THE PARTIES
AGREE TO FIRST TRY TO RESOLVE SUCH
DISPUTE THROUGH CONFIDENTIAL
MEDIATION. IF MEDIATIONIS .
UNSUCCESSFUL, THEN ALL DISPUTES,
INCLUDING THE SCOPE OR APPLICABILITY
OF THIS AGREEMENT TO ARBITRATE, SHALL
BE RESOLVED BY FINAL AND BINDING
ARBITRATION ADMINISTERED BY JAMS® OR
ITS SUCCESSOR ("JAMS™).IN ACCORDANCE
WITH ITS STREAMLINED ARBITRATION
RULES AND PROCEDURES. ... ALL SUCH
PROCEEDINGS WILL BE CONDUCTED IN THE
- CITY OF NEW YORK. MY AGREEMENT TO
MEDIATE ANY AND ALL DISPUTES SHALL
EXTEND TO THE RELEASED PARTIES.

Additionally, the following is printed immediately above the signature line:

I HAVE HAD AMPLE OPPORTUNITY TO READ
THIS ENTIRE AGREEMENT, HAD AN
OPPORTUNITY TO REVIEW THIS AGREEMENT
WITH AN ATTORNEY OF MY CHOICE, AND
HAVE IN FACT READ THIS AGREEMENT. I
UNDERSTAND THAT I AM GIVING UP LEGAL

" RIGHTS IN THIS AGREEMENT, INCLUDING,
WITHOUT LIMITATION; MY RIGHT TO FILE A
LAWSUIT IN COURT OR TO BRING A CLAIM IN
CONNECTION WITH THIS AGREEMENT.

Abruzzo claims that prior to and following filming, Appellants assured him that the
show would portray him in a good light. Abruzzo also asserts that he was under

3 TAMS stands for Judicial Arbitration and Mediation Services, Inc.



pressure to sign the agreement because he and Dennis had gone through hair and
makeup and were sitting down for dinner, the film crew was ready to begin, and
"bright lights" were shining on him.

Additionally, Abruzzo initially alleged that he was presented with a document for
his signature "turned to the third page." Abruzzo then alleged that he was

_ presented with a "partial piece of paper with only the signature portion of the page
visible," and Appellants assured him that the document simply authorized them to
film the dinner. However, the executive producer asserted that Abruzzo asked a
question about paragraph 5 of the agreement; which is located on the first page.
Additionally, the récord contains a photograph that shows Abruzzo displaying the
third page of the agreement and clearly depicts more than just a signature block.

Abruzzo claims that he ended his relationship with Dennis in early 2019, and

" Appellants "later falsely claim[ed] that Dennis ended the relationship . . . as a result
of the concern expressed by other cast members . . .." Abruzzo asserts these
concerns were false and "designed and intended to defame, disparage, and/or
portray [him] as an unsafe, corrupt, abusive and/or otherwise unsavory individual
in order to preserve and further Dennis's storyline on the show."

Specifically, Abruzzo alleges that Conover made false statements during an
episode of Southern Charm by saying that Abruzzo is "a disgraced politician in
Florida" and "not running for re-election because of his divorce. His wife is

accusing him of being physically abusive." Additionally, Abruzzo alleges that
LeCroy, Meissner, and other individuals falsely stated there were nude
photographs of him on the internet. Abruzzo asserts that such photographs do not
exist, and Appellants intentionally showed a photograph with "the image blurred at
the bottom of his torso" to imply the cast members were looking at his penis.

On January 28, 2020, Abruzzo filed a complaint in the Charleston County Court of
Common Pleas, alleging ten causes of action against Appellants On May 12,
2020, Appellants filed a motion to dismiss. On June 19, 2020, Appellants filed a
corresponding memorandum in support, and Abruzzo filed an amended complaint

* Abruzzo's claims were for Outrage/Intentional Infliction of Emotional Distress;
Fraud; Constructive Fraud; Negligent Misrepresentation; Fraudulent Inducement;
Civil Conspiracy; Defamation; Violation of the South Carolina Unfair Trade
Practices Act; Negligence; and Unjust Enrichment. '



that added seven additional causes of action.” Abruzzo also filed a one-paragraph
response to Appellants motion to dismiss, arguing that it was moot in light of his
amended complaint. On June 22, 2020, Appellants filed a motion to dismiss the
amended complaint and to compel arbitration as well as a supporting
memorandum. On June 29, 2020, Abruzzo filed a memorandum in opposition.
The circuit court presided over a hearing between the parties on June 30, 2020.

On July 6, 2020, the circuit court issued a Form 4 Order denying Appellants'
motion to dismiss and compel arbitration. Appellants requested that the circuit
court issue a detailed written order setting forth the reasons for denying the motion.
Abruzzo opposed that request. In‘response, the circuit court's law clerk responded:
"[W]e did a [Fjorm 4 [Order], and I believe it indicated that if the parties desired
formal orders they could submit them to us. If it did not include that part T
apologize." On July 16, 2020, Appellants filed a motion for reconsideration
pursuant to Rule 59(e). The eircuit court denied Appellants' motion on July 22,
2020, stating a hearing was not necessary. This appeal followed.

STANDARD OF REVIEW

" Arbitrability determinations are subject to de novo review." Smith v. D.R.
Horton, Inc., 417 S.C. 42,47, 790 S.E.2d 1, 3 (2016). "However, a circuit court's
factual findings will not be reversed on appeal if any evidence reasonably supports
the findings." Id. at 48, 790 S E2d at3.

LAW/ANALYSIS

Appellants argue that the circuit court erred in failing to enforce the parties’
arbitration agreement. Appellants assert that the arbitrator should decide whether

3 Abruzzo's additional claims were for Wrongful Appropriation of
Personality/Infringement on the Right of Publicity; Wrongful Publicizing of
Private Affairs; Public Nuisance; Private Nuisance; Fraudulent Inducement of
Arbitration Agreement/Unconscionability of Arbitration Agreement; and
Fraudulent Inducement of Release/Unconscionability of Release; and Rescission of
"Release and Arbitration Agreement." '



Abruzzo's claims are subject to arbitration because Abruzzo's allegations focus on
the agreement as a whole rather than the arbitration clause specifically. We agree.

"Due to the strong South Carolina-and federal policy favoring arbitration,
arbitration agreements are presumed valid." Doe v. TCSC, LLC, 430 S8.C. 602,
607, 846 S.E.2d 874, 876 (Ct. App. 2020). The parties' contract is governed by the
Federal Arbitration Act (FAA), which states the following:

A written provision in any maritime transaction or a
contract evidencing a transaction involving commerce to
settle by arbitration a controversy thereafter arising out of
such contract or transaction . . . shall be valid,
irrevocable, and enforceable, save upon such grounds as
exist at law or in equity for the revocation of any contract

9US.C.§2.

"Because an arbitration provision is often one of many provisions in a contract
covering many other aspects of the transaction, the first task of a court is to
separate the arbitration provision from the rest of the contract. This . . . is the law[]
known as the Prima Paint doctrine." Doe, 430 S.C. at 607, 846 S.E.2d at 876
(citing Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 403-04
(1967)). Accordingly, "[c]hallenges to the validity of arbitration agreements 'upon
such grounds as exist at law or in equity for the revocation of any contract' can be
divided into two types." Buckeye Check Cashing, Inc. v. Cardegna 546 TU.S. 440,
444 (2006). "One type challenges specifically the validity of the agreement to
arbitrate." Id. "The other challenges the contract as a whole, . . . e.g., the
agreement was fraudulently induced . .. ." Id

Under the Prita Paint doctrine, "if the claim is fraud in the inducement of the
arbitration clause itself—an issue-which goes to the making of the agreement to
arbitrate—the . . . court may proceed to adjudicate it.". Jd. at 445 (quoting Prima
Paint, 388 1.S. at 403-404). However, "the statutory language [of section 4 of the



FAAG] does not permit the . . . court to consider claims of fraud in the ihducement
of the contract generally." Id. (quoting Prima Paint, 388 U.S. at 403-404).

In Buckeye Check Cashing, Inc., the United States Supreme Court provided the
following;

First, as a matter of substantive federal arbitration law, an
arbitration provision is severable from the remainder-of
the contract. Second, uniess the challenge is to the
arbitration clause itself, the issue of the contract's validity
is considered by the arbitrator in the first instance. Third,
this arbitration law applies in state as well as federal
courts. :

Id at 445-46. The Court concluded that "a challenge to the validity of the contract

as a whole, and not specifically to the arbitration clause, must go to the arbitrator.”
Id. at 449.

Here, the arbitration clause is severable from the entire agreement. The clause is
contained only in paragraph 19 of the agreement and is highlighted by the title
appearing in bold, underlined, and capital letters. The rest of the arbitration clause
is also highlighted by appearing in bold and capital letters, unlike the paragraphs
around it. Additionally, the broad language of "any dispute in connection with this
agreement" includes the enforceability and validity of the parties’ agreement.

S A party aggrieved by the alleged failure, neglect, or
refusal of another to arbitrate under a written agreement
for arbitration may petition any United States district
court [with jurisdiction] . . . for an order directing that
such arbitration proceed in a manner provided for in such
agreement. . . . [U]pon being satisfied that the making of
the agreement for arbitration or the failure to comply
therewith is not in issue, the court shall make an order
directing the parties to proceed to arbitration in
accordance with the terms of the agreement. -

90U.5.C. §4.



Like the parties opposed to arbitration in Prima Paint and Buckeye, Abruzzo
challenges the validity and enforceability of the entire ¢ontract rather than the
arbitration clause specifically. Abruzzo alleges that producers assured him that he
would be portrayed in a good light and that he felt pressure to sign the agreement
due to the film crew and bright lights. These allegations do not specifically pertain
to the arbitration clause; rather, they address how he felt about signing the entire
agreement to both appear on the show and arbitrate any disputes. Therefore,
Abruzzo has failed to specifically challenge the arbitration agreement
independently from the rest of the agreement as required under Prima Paint and
Buckeye. Accordingly, we reverse the circuit court's order and remand for an order
compelling arbitration.’

CONCLUSION

Abruzzo challenges the vélidity and enforceability of the parties’ agreement as a
whole rather than the arbitration agreement specifically. Therefore, the circuit
court's order is ‘

REVERSED AND REMANDED.

VINSON, J., and LOCKEMY, A.l., concur.

7 Because we remand on this issue, we do not address Appellants' other
contentions. See Futchv. McAllister Towing of Georgetown, Inc., 335 S.C. 598,
613, 518 S.E.2d 591, 598 (1999) (noting appellate courts need not address
remaining issues when disposition of an issue is dispositive).
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_ STATEMENT OF ISSUES ON APPEAL
L. Is the denial of a Rule 12(b)(3) motion to dismiss. for improper venie immediately

appealable? If so, did the trial court comrhit reversible error in denying Defendanté’ motion?

2. Was a valid agreement to arbitrate formed? If so, is it enforceable?
3. If a valid and enforceable agreement to arbitrate was formed, who is entitled to compel
arbitration?

STATEMENT OF THE CASE

Respondent Joseph Abruzzo (“Plaintiff)” commenced this action on January 24, 2020. In
his initial Complaint, Plaintiff alleged ten (10) causes of action against the Appellants
(“Defendants™).! Defendants did not file an Answer, but jointly filed a motion to dismiss
pursuant to Rule 12(b)(3), SCRCP, on May 12, 2020. (R. pp. 38-51). A hearing was scheduled
on Defendants” motion for June 22, 2020.

On June 19, 2020, Plaintiff filed an Amended Complaint. In his Amended Complaint,

Plaintiff included another seven (7) causes of action against the Defendants® ~ Out of the

I Qutrage/Intentional Infliction of Emotional Distress (Individual Deféndants and Corporate
Defendants), Fraud (Corporate Defendants), Constructive Frand (Corporate Defendants),
Negligent Misrepresentation (Corporate. Defendants), Fraudulent Inducement (Corporate
Defendants), Civil Conspiracy (Individual Defendants and Corporate Defendants), Defamation
(Individual Defendants and Corporate Defendants), Violation of the South Carolina Unfair Trade
Practices Act (Corporate Defendants), Negligence (Individual Defendants ‘and Corporate
Defendants), and Quentum Meruit/Unjust Enrichment (Individual Defendants and Corporate
Defendants). (R. pp. 7-37) .

2 Wrongful Appropriate of Personality/Infringement on the Right of Publicity (Individual
Defendants and Corporate Defendants), Wrongful Publicizing of Private Affairs (Individual
Defendants and Corporate Defendants), Public Nuisance ([ndividual Defendants and Corporate
Defendants), Private Nuisance (Individual Defendants and Corporate Defendants), Fraudulent
Inducement of Arbitration Agreement/Unconscionability of Arbitration Agreement (Individual

I



seventeen (17) causes -of action, fifteen (15). allege some fotm of intentiorial, willful atidfor
- reckless conduct or some form of nﬁsrep;esentation. Defendants again did not file an Answer,
instead filing a second, nearly identical motion, again seeking to a dismissal pursuant to Rule
i2(b)(3), SCRCP. Defendants filed their joint motion to dismiss Plaintiff’s Amended Complaint
on June 22, 2020, and réquested the Court hear the motion as scheduled that day. Plaintiff
objected to that request, and a heariné was scheduled for June 30, 2020.
Plaintiff filed a memorandum m opposition to the Defendants’ motion to dismiss on June
29, 2020, and a hearing on the motion was held on June 30, 2020 before the Honorable Béntley
D. Price. | On July 6, 2020, Judge Price electronically filed a Form 4 Order denying the
Defendants’ motion to dismiss and motion for order compelling arbitration. (R. pp. 4-6). On
July 16, 2020, Deféndants’ filed a Motion for Reconsideration pursuaat to Rule 59(e), SCRCP.
Judse Price electronically signed another Form 4 Order denying that motion without a bearing on
July 20, 2020, which was electronically filed on July 22, 2020. (R. pp. 1:3). Defendants then
filed and seived a Notice of Appeal on August 10, 2020.
SUMMARY
The detailed factual allegations are set forth in Plaintiff’s Amended Complaint. The
essence of the Ai'ﬁen'd.cd Coniplaint asserts the Corporate Defendants perpetrated a fraud upon
the Plaintiff to have him appear on the television show “Southern Charm™ by materially
nuisrepresenting to Plaintiff the nature of the show, his portrayal theréon, ..the substance of a

document presented‘ to him with only the signature portion revealed and the remainder of the

Defendants and Corporate Defendarits), Fraudulent Inducement of Release/Unconscionability of
Release (Individual Defendants and Cprporate Defendants), and Rescission of “Release and
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_document concealed from view, the purpose for which the document needed to be signed, and
the effect signing the- docuinent was intended to produce. The Amended Complaint further
alleges the Corporate Defendants conspired with the Individual Defendants to knowingly,
intentionally, and maliciously publish false and outlandish statements about the. Plaintiff
personally, his reputation, and his career to millions of people for the sole purpose of injuring the
Plaintiff or otherwise causing him hal;m simply to promote the concocted and false storylines on
Southern Charm, a television show that fs marketed and distributed to mi]lionls of viewers as
“reality.”

The scheme orchestrated by the Defendants had its intended effect. A major consulting
agreement for which Plaintiff was paid $15,000 per month from 2007 up until 2019, and which
was rcﬁsonably expected to last for tl.'xe foreseeable future under the circumstances then existing,
was terminated as a direct result .of the Defendants publicat_ion of the falsehoods about Plaintiff
on Southern Charm. Moreover, the Plaintiff’s préviouslyhomerwise impeccable reputation is
now lost in the sea of disinformation and falsshoods now pt;pulaﬁng the internet by websites,
bloggers, news organizations, and others republishing the Defendants’ false statements and
portrayal of him on Southern Charm in the aftermath of the broadcasts.

The sole basis of the Defendé.nts’ joint motion 1o dismiss was Rule 12(b)(3), SCRCP,
improper venue. The Defendants’ relied entirely upon a document entitled “Appearance
Rélease, Voluntary Participation, and Arbitration Agreement” (hereinafter referred to as
“Arbitration Agreement™), which Defendants’ argued prohibited Plaintiff ﬁdm filing suit in

Charleston County or from litigating against any one of them in any judicial forum. Based on

Arbitraﬁon Agreement” (Individual Defendants and Corpbfate Defendants). (R. pp. 94-143)
3



“tl'_le arguments, Defendants also seemed “;p believe the trial court should simply adjudicate the
case on its merits and resolve factual disputes in their-favor when considering the motiqn,_
Plaintiff’s response, and the Defendants submissions of several exhibits in support of their
motion. These exhibits included affidavits from individuals that fail to assert personal
knowledge of the facts arid circumstances alleged in the Amended Complaint which directly
conflicted the aflegations contained in the Plaintiff’s Amendéd Complaint, and an Ordey from a
wholly unrelated case involving differént parties, facts, allegations and causes of action.

In the qlternative to dismissal, all Defendants sought an order compelling arbitration
based on the Arbitration Agreement; that same document Plaintiff specifically alleged to be
fraudulently depicted and procured in furtherance of their conspitacy: The entire document, by
its own terms, is the “Arbitration Agreement” and not just a single arbitration clause. Plaintiff
has specifically alleged fraud, frandulent inducement, unconscionability, and rescission of the
“Arbitration- Agreement” - including the “release;” “arbitration,” and “choice of forum™
~ provisions. |

The arguments presented by the, Defendants are ostensibly grounded in some form of
freedom to confract theory. However, the agreement as a whole and these provisions
individually are illegal, unenforceable, and/or otherwise vpid as against public policy.
Defendants nevertheless seek enforcement of this pervasively illegal agreemeﬁt from the state
where all of the Individual Defendants live, all of the Corporate Defendants conduct substantial
business, and in which all have availeél themselves of the jurisdiction and protections afforded by

the laws of South Carolina.
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A cursory review of theé Ameénded Compldint and Arbitration Agreement reveals the
truth; the Defendants intend to do what they want, whenever they want, to anybody they choose,.
anywhere in the State of South Carolina, while simultaneously being untethered to the
obligations and duties owed to others and imposed by the law. Defendants’ assert no error of
law or abuse of discretion that would warrant a reversal. Instead, they egregiously misrepresent .
the Plaintiff's pleadings and the evidence before the trial court and spend the vast majority of
their afgument simply disagreeing with the trial court’s view of the pleadings and evidence
submitted. Make no mistake about it, they are not seeking enforcement of a valid arm’s length
agreement; they are se;eldng to delay or avoid trial and refreat to a different venue, forum, and
body of law that they believe will be more favorable and confidential. The facts, the trial court
recognized, however, prevent this from happening.

There_ are many reasons set forth herein why the trial court’s decision mu;t be affirmed,
any one of which are sufficient to do so. (see, e.g. R. pp 251-285). However, the analysis can be
easily boiled down as follows: 1) the denial of a Rule 12(b)(3) motion to dismiss alleging
improper venue is not immediately dppealable and, even if it were, the trial court’s decision to
deny the requested relief is not reversible error, 2} a valid agreement was never formed between
the parties, and 3) even if an apgreement was formed, it is unenforceable. Accordingly, the trial
court’s decision must be affirmed.

STANDARD OF REVIEW

South Carolina appellate courts do not allow immediate appellate review of the denial of
ahy Rule 12(b), SCRCP motion, including a Rule 12(b)(3) motion alleging improper venue.
Breland v. Love Chevrolet Olds, Inc., 339 S.C. 89, 529 8.E.2d 11 (2011)(holding the denial of

5



. Rule 12(b)(3) motion to change vemue is not immediately appealable). Accordingly, the
‘Defendants conteﬁﬁon that the denial of their motion to dismiss based upon an alleged improper
venue is at issue on appéal is incorrect, and the trial court’s decision must be affirmed.

. ARGUMENT

The denial of the Defendants’ motion te dismiss based én improper venue is interlocutory
and not immediately appealable. On this basis alone, the Defendants® appeal should bé denied.
Even if it were immediately appeslable, tlie trial court correr.;tly denied the Defendants’ requesfed
relief. To the extent the denial of'a 12(b)(3) motion allsging improper venue is appealable, “{a]
motion for a change of venue is addressed to the sound discretion of the trial judée and will not
be disturbed absent an abuse of discretion.” State v. Kelsey, 331 S.C. 50, 67, 502 8,E.2d4 63, 71
(1998); Holroyd v: Regua, 361 S.C. 43, 603 S.E.2D 417 (Ct. App. 2004). An abuse of discretion
occurs either when the court i-s controlled by some error of law or where the order lacks
evidentiary support. Townsend v. Townsend, 356 S.C.A 70, 73, 587 S.E.2d 118; 119
(Ct.App.2003).

Here, the irial_cou:t’s denial of the Defendants’ 12(b)(3) motion based on improper venue
was not controlled by any error of law nor was it without evidentiary support. There is no doubt
thé Individual Defendants reside in Charleston County, the Corporate Defendants have fully
availed themselves -of the laws and prétection of the State of Sou;h Csrolina as well as the
County of Charleston, arid the most substantial acts-or omiséions occurred in Charleston County.

Further, and despite the Defendants’, assertions -otﬁerwise, the Arbitration Agreement’s
“venue clause” - to the extent it is enforceable at 4ll - does nothing more than confer jurisdiction _

in New York. It does not Jimif jurisdiction to New York to the exclusion of any other proper
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jurisdiction. Venue is therefore proper in -Charleston County, and nothing in the A'rbitratiér_x )
Agreement dictates otherwise. Moreover, this court canmot enforce provisions of an agreement
that are antithetical to South Carolina law and public policg;, nor can it enforce provisions of an
agreement procured through fraud. Accordingly, the trial court’s decision was without error and
should therefore be affirmed.

I. VENUE IS PROPER IN CHARLESTON COUNTY.

Practice on a motion under Rule 12(b)(3)is relatively straiéht—forwa‘rd. Although it
' appears South Caroiina has not addressed this specific issue, federal courts have held, on a
motion to dismiss under Rule 12(b)(3), -the court is permitted to consider evidence outside the
pleadings. See Sucamp'o Pharm., Inc. v. Astellas Pharma, Inc.,471 F.3d 544, 550 (4th Cir.2006).
A. plaintiff is obliged, however, to make only a prima facie showing of proper venue in order to
survive a motion to dismiss./d. In assessing whether there has been a prima facie venue
shoﬁng, we view the facts in the light mos.t favorable to the plaintiff. Id (citing Global Seafood
Inc. v. Bantry Bay Maissels Ltd., 659 F.3d 221, 224 (2d Cir.2011)).

a. The trial .court employed the correct standard of review.

Contmry to the Defendants uncited proposition that the trial court “Is obliged to employ a
standard such as the summary judgment test” (Appellant’s Initial Bfief, p. 17), the clear weight
of authority is that when objection to venue has been raised, the court must construe all
reasonable inferences in Plaintiff’s favor to determine whether the Plaintiff chose a proper venue.

Id; see also Aggarao v. MOL Ship Mgmt. Co., Ltd., 675 F.3d 355, 366 (4th Cir. 2012)("In



asséssing whether there has been a prima facie venue showing, [the court] view(s] the facts inthe

light most favorable to the plaintiff*)?
The Défendarits did not assert any recognized statutory grounds for changing venue.*

Instead, they sought dismissal of the Amended Complaint pursuant to a forum selection clause

3 Accord 5B Wright & Miller § 1352 (3" ed. 2004)(A trial court may examine facts outside the
complaint to determine whether its venue is proper and, as is consistent with practice in other
contexts such as construing the complaint, the court must draw all feasonable infetences and
resolve all factual conflicts in favor of the plaintiff); Murphy v. Schneider Nat'l, Inc., 362 F.3d
1133, 1138 (9th Cir.2004) (considering, in a case of first impression, how the court should
consider disputed facts on a motion to dismiss for improper venue under Rule 12(b)(3) and
conclnding that “[a]fter reviewing the available authorities from outside of our cirenit, we are
persaaded that, in the context of a Rule 12(b)(3) motion based uptn a forum $election ¢lause, the
trial court must draw all reasonable inferences in favor of the non-moving party and resolve all
factual conflicts in favor of the non-moving party ...”); Seariver Mai. Fin. Holdings, Inc. v.
Pena, 952 F.Supp. 453, 459 (8.D.Tex.1996)(When venue is challenged, “[a] court is not obliged
to determine the ‘best’ venue for a cause of action pending before it, but rather must determine
only whether or not its venue is proper.”); 2215 Fifth St. Assocs. v. U-Haul Intl, Inc., 148
F.Supp.2d 50, 54 (D.D.C.2001)(In considering a Rule 12(b)(3) motion, the court accepts the
plaintiff's well-pled factual allegations regarding venue as true, draws all reasonable inferences
from those allegations in the plaintiffs favor, and resolves any factual conflicts in the plaintiff's
favor); Gross v. Winter, 876 F.2d 165, 166 (D.C.Cir.1989)(the court must accept all of the
plaintiffs allegations as true and must resolve factual discrepancies in favor of the
plaintiff); Hoover Group, Inc. v. Custom Metaleraft, Inc., 84 F.3d 1408, 1410 (Fed.Cir.1996);
Dody v. Brown, 659 F.Supp. 541, 544 n. 2 (W.D.Mo.1987) (determining that the plaintiff's
factual assertions were sufficient to establish proper venue despite direct contiadiction by the
defendant); Gibson v. Toyota Motor Sales, U.S.4., Inc., 2017 WL 4296723 (DSC Florence, Sep.
26, 2017)(When considering a motion under Rule 12(b)(3), the Court may consider evidence
outside the pleadings, but the facts are viewed light most favorable to the plaintiff because a
plaintiff need only make a prima facie showing of proper venue to survive a motion fo dismiss);
Jeffers Handbell Supply, Inc v. Schulmerich Bells, LLC, 2017 WL 3582235 (DSC Rock Hill,
Aug. 18, 2017)(the plaintiff is obliged “to- make only a prima facie showing of proper venue in
ordef to survive a motion to dismiss.”); Brown v. Five Star Quality Care, Inc., 2016 WL
8710474 (DSC Charléston, Jan. 8, 2016)( When considering a motion under Rule 12(b)(3), the
Court may consider evidence outside the pleadings, but the facts are viewed light most favorable
to the plaintiff because a plaintiff need only make aprima facie showing of proper venue to
survive a motion to dismiss).

4 “The court may change venue if (1) it is a court in a county designated for that purpose in the
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contained in the “AIBitration Agreement.” (R. pp. 45-48). It is undisputed all of the individial
Defendants are residents of Charleston County and the most substantial acts or or_ni_ssiqns_giv_ing
rise to the action occurred in Charleston County. South Carolina law mandates venue for the
claims against the individual Defendants be in Charleston County. See S.C. Code § 15-7-30(C);
S.C. Code § 15-7-30(G).

Nothing the Defendants submitted in support of their motion challenges or even
addresses these facts. Nothing the Defendants subihitted in support of theif motion contends
forum is improper in Charleston Courity, and the record does not support a conclusion the trial
court did not consider the Defendants’ submissions. Even if he didn’t; the refusal to consider
them would not be reversible error because the revelation from these documents is clear: there
are significant and materidl facts that are disputed regarding th&;, circumstances of the
“Arbitration Agreement’s” execution, the representations or omissions by the Defendants, and
the substance of communications among the Plaintiff and the niimerous agents/employees of the
Corporate Defendants who interacted with the Plaintiff at the time of filming. Construing the
facts allegéd and all reasonable inferences in Plaintiff’s favor, the tifal court’s refusal to resalve

. disputed issue of fact in the Defendants favor and denial of relief sought was correct.
b. The forum selection claiise doés is permissive, not mandatory.
TUndeterred with the aforementioned facts and rules, Defeodants repeatedly misrepresent

the content of the “forum selection” clause and urge this Court, as they did the trial court, to put

complaint, but the designated county is not the proper county pursuant to the provisions of the
Code providing for the venue of actions; (2) there is reason to believe that a fair and impartial
trial cannot be had there; or (3) the converniénce of witnesses and the ends of justice would be
promoted by the change.” S.C. Code § 15-7-100.
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the cart before the horse and enforce provisions of an agreement :a_.lleged_ to be illegal and vc-)id ab
initio which was procured through fraud. Defendants further urge this Court, as they did the trial
court, to. enforce & forum selection clause that is contrary to South Carolina law and public
policy. Neither is permitted.

. Asa general matter, courts enforce forum selectiofi clauses unless it would be
unreasoriable to do so. See M/S Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 15, 92 S:Ct. 1907,
32 L.Ed.2d 513 (1972). This presumption of enforceability, however, only applies if the forum
selecﬁon clause is mandatory rather than permissive. See Albemarle Corp. v. AstyaZeneca UK
Ltd., 628 F.3d 643, 650-51 (4th Cir. 2010). A mandatory clause requires litigation to occur in a
specified forum; a permissive clanse permits litigation to occur in a specified foram but does n;'t
bar litigation elsewhere. BAE Sys. Tech. Sol. & Servs., Inc. v. Republic of Korea's Def.
Acquisition Program Admin., 884 F.3d 463, 470 (4th Cir. 2018). A permissive forum selection

clause does not justify dismissal on the grounds that the plaintiff filed suit in a forum other than

the one specified in the clause.” Jd.

5 Tn Atlantic Marine Construction Co. v. U.S. District Court, the Supreme Court held that a
defendant seeking to enforce a forum selection clause that points to a foreign forum should move
to dismiss pursuant to the common-law doctrine of forum mnon conveniens rather than Rule
12(b)(3). 571 U.S. 49, 134 S.Ct. 568, 580 (2013). This doctrine allows a court to dismiss a case
when the original venue is highly inconvenient and an adequate altemnative venue exists. In the
typical case, the defendant invoking forum non conveniens “bears a heavy burden in opposing
the plaintiff’s chosen forum.” Sinochem Int’l Co. v. Malaysia Int’l Shipping Co., 549 U.S. 422,
430, 127 S.Ct. 1184 (2007). In particular, the defendant must prove that an altematwe forum is
available, adequate, and more convenient (in light of the public and private interests involved)
than the forum selected by the plaintiff, See DiFederico v. Marriott Int'l, Inc., 714 F.3d 796,
80001 (4th Cir. 2013). But that framework is modified, the Aflantic Marine Court explained, in
the context of a mandatory forum selection claiise. Most importantly, a mandatory forum
selection clause reverses the presumptions that would otherwise apply: instead of heavily
favoring the plaintiff®s chosen forum and placing the burden on the defendant, the forum
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A forum selection clause is permissivé unless it cortains “specific language of -
exclusion.¥ Albemarle Co;ﬁ. v. Astra Zeneca UK ILtd, 628 F.3d at 651 (4% Cir
2010) (quoting JntraComm, Inc. v. Bajaj, 492 I~;.3d 285, 290 (4th Cir, 2007)) (internal quotation
marks omitted)). “[Aln agreerhent conferring jurisdiction in one forum will not be interpreted
as excluding jurisdiction” in another unless the clause expressly sets forth “specific langrage of
exclusion.” Id.

The forum selection claiise at issue here, Paragraph 20 of the Arbitration Agreement (the
“for;m selection”™ clause)(R. p. 47), does not contain any “specific language of exclusion.” It
states only “the parties submit fo in personam jurisdiction” in New York and “wdive any
objections thereto,” This clause differs significantly from forum selection clauses found to be
mandatory, which provide that a particular place constitutes the “sole” or ‘?o'nl&” or “exclusive”
forum. See BAE Sys. Tech., 884 F.3d at 470 (4th Cir. 2018)(holding forum selection clause that
stated disputes “shall be resolved through liti‘gatioq and thelSeoul Central Court shall hold
jurisdiction” was permissive). And, it says nothing to support the conclusion repeatedly, and
falsely, asserted by Defendants that it is an exclusive venue for any action. (See App. Tiiitial
Brief, pp. 1, 14, 15, 47, 48, .49, 51,52, 53). In fact, the word exclusive is nowhlqre-to be found in
the Arbitration Agreement, much less paragraph 20. The Defendants’ assertions otherwise are

simply false.

selection clause is “given controlling weight in all but the most exceptional cases,” and the
plaintiff bears the burden of proving why it should not be enforced. See 134 S.Ct. at 581, 583 &
n.8 (internal quotation marks and citation armitted). Accordingly, determination of whether the
forum selection clause here is permissive or mandatory is critical. If it is permissive, then the
traditional forum non conveniens analysis applies and Defendants bear a “heavy burden” in
_ opposing Plaintiff’s chosen forum.
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" Because the clause l;cr.e is permissive, thére is no presumption in favor of enforceability,
and the cdurt must proceed with a traditional forum non conveniens analysis. A forum non
conveniens ruling is discretionary. Mansour v. Mansour, 296 SC 215, 371 S.E.2d 537 (1988);
Nienow v. Nienow, 268 8.C. 161, 232 S.E.2d 504, (1977) (explaining it is axiomatic that a
plaintiff's rch(.Jice of forum “should not be disturbed excépt for weighty reasons™). Pursuant to
that analysis, the Defendants bear the burden of proving, inter alia, that Plaintiff’s chosen forum
is improper. Defendants do not even attermpt to do this. Even if paragraph 20 of the Arbitration
Agreement were enfo’rceable, the mere fact it permits venue in New York does not make venue
in South Carolina improper. Accordingly, the trial court. correctly rejected the Defendants®
misleading arguments otherwise and the refusal t6 dismiss pursuant to Rule 12(b)(3) was correct.

¢. The forum selection clause is unenforceable.

Forum selection clauses are generally enforceable unless shown by the resisting party to
be “unreasonable” under the circumstances. fusurance Products Marketing, Inc. v. Indianapolis
Life Ins. Co., 176 F.Supp.2d 544 (D.S.C. 2001)(quoting M/S Bremen v. Zapata Ojf-Shore
Co., 407 US. 1, 12-12, 92 S.Ct. 1907 (1972)). A forum selection clause is “unreasonable” if its
formation was induced by fraud er oveﬁeachhg. Id (citing Jewel Seafoods Lid. v. M/V Peace
River, 39 F.Supp.2d 628, 633 (D.S.C.1999).

In Jokhnson v. Key Equipment Finance, 367 S.C. 665, 627 S.E.2d 740.F(2006), a case
similar to the present matter, the S.C. Supreme.Court helé that a New York forum selection
clause in lease agreement for telephone marketing system did not prevent suit in South Carolina
‘when it was alleged the lessor fraudulently induced the coniract by misrepresenting or hiding

pertinent information from lessees. The Supreme Court explained as follows:
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The issue of whether a forum selection clausé applies 16 causes of action alleging

that a plaintiff was influced fo enter into a contiact or lease by the

misrepresentations of the defendant is a question of first impression for this Court.

Generally, when wrongs arise inducing a party to execute a confract and not

ditectly from the breach of that contract, the remedies and limitations specified

by the contract do not apply...it would not make logical sense to allow a fotum

selection clause to operate to prevent suit in South Carolina where the acts alleged

oceurred prior to the execution of the contract...But for the events leading to the

signing of the confract, the agreement allegedly would not have been

consummated. ¥
367 S.C, at 668 (emphasis added)(internal citations omitted).

Here, the forum selection clause (Asbitration Agreement, § 20)(R. p. 47) is unenforceable
because it was induced by fraud and/or overreaching. See, e.g. (R pp. 94-143)(Am Compl. ] 47-
54, 74-75, 77-104, 151-223). Plaintiff’s causes of action for fraud, frandulent inducement,
constructive frand, negligent misrepresentation, civil conspiracy, UTPA violations, public
miisance, private nuisance fraudulent inducementfunconscionability of release, fraudulent
inducement/unconscionability of arbitration agreement, and rescission all allegé acts or
omissions forming their basis in events which occurred in whole or in part prior to execution of
the “Arbitiation Agreement.” But for these events, the “Arbitration Agraement’; would not have
been signed. Therefore, the remedies and limitations contained therein, including the forum
selection clause, do not apply arid the trial court correctly denied the Defendants’ motion.

d. The forum selection clause violates statutory law and publie policy.
A forum selection clause is also unenforceable if enforcement would contravene the

public policy of the forum in which suit is brought, whether declared by statute or a judicial

decision. Indianapolis Life Ins., 176 F.Supp.2d at 546 (quoting M/S Bremen, 407 U.S. at 15)).
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South -Carbliﬁa Code § 15-7-120(A) embodies just such a sirong public .polic_y. That statute
reads: | |

(A) Notwitlistanding a provision in a contract requiring a cause of action

arising u_nder it to be brought in a location other than as provided in this title
and the South Carolina Rules of Civil Procedure for a similar cause of action,
the cause of action alternatively may be brought in the mabner provided in
thls title and the South Carolina Rules of Civil Procedure for such causes of
action.

This statutory provision is controlling, /S Bremen, 407 U.S.' at 10, 92 S.Ct. 1907
(making clear that it is the public policy of the forum state that is controlling), and many courts
have concluded the statute is evidence “South Carolina has a strong policy disfavoring forum
selection clauses.” See Consolidated Insured Benefits, Inc. v. Conseco Medical Ins. Co., 370
F.Supp.2d 397, 401 (D.S.C 2004); accoid Indianapolis Life Ins. Co., 176 F.Supp.2d at 550
(“under the principles presented in M/S. Bremen, the strong public policy pronounced by the
legislature and courts of the State of South Carolina is sufficient, in and of itself, t0 render the
forum selection clause here unenforceable™),

Further, because the statute is applicablé to all contracts generally, it is not preeﬁpted by
any federal authority. “The fact that the statute is applicable to all civil casés across the board,
rather than merely-r to cases involving some other limited subject matter, leads the court to
conclude that the legislature of South Carolina did not agree with the federal courts' favorable
view of forum selection clauses and desired to insulate South Carolina litigants from their
effect.” Indianapolis Life Ins. Coe., 176 F.Supp.2d at 550.

Indeed, this Court has interpreted § 15-7-120(A) in such a manner inJohwson v.

Paraplane Corporation, explaining the statute applied to jurisdiction as well as venue and
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liolding case was properly brought in Horry County despite venue and jurisdiction being
assigned to New Jersey in forum selection clause of confract. 319 S.C. 247, 460 S.E2d 398
(1995), vacated on other girounds, 321 8.C. 316, 468 8.E.2d 620 (1996).

The reasoning for these decisions is sound. The statute embedies South Carolina’s policy
of disfavoring forum selection clauses through what it expressly allows. The statute does not
prevent a plaintiff from bringing a case in the forum designated in a forum selection clause;
rather, it simply permits a plaint{ﬁ‘ to bring the case in South Carolina where possible wnder the
South Carolina statutory laws and Rules- of Civil Procedure. See Spinks v. Krystal Co., 2007 WL
2822788 (D.S.C. 2007)(“[the statute] is evidence of a strong public policy in South Carolina of
non-enforcement of a forum selection clause that would deprive a litigant of his choice of
forurm. ..as such, the forum selection clause is ‘unreaéonable”-’).

befendants cite Albemarle Corp. v. Astra Zeneca UK Ltd,, 628 F.3d 643 (4™ Cir. 2010) to
argue “the Fourth Circuit has questioned the continued viability of S.C. Code § 15-7-120(A).”
(App. Initial Brief, p. 52). While there was a discussion by the Aldbemarle court regarding § 15—
7-120{A) in dicta, those comments simply do not apply to the éi_rcunmtances presented in this
case. '

The Albemaile court was applying federal law: “a federal court interpreting a forum
"selection clausé must dpply federal law in doing so” and rejected the notion that § 15-7-120(A)
controlled the federal court’s analysis. 628 F.3d at 650, 652. Regardless, the forum selection
clause at issue in Albemarle provided the contract “shall be subject to English Law and the
jurisdiction of the English High Court.” Id at 646. Under English law, when the parties
designate the English High Court as an appropriate forum, the designation is mandatory and
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exclusive. Jd at 652. But for this peéuliarity, the Albemarle court wonld’ve held South Carolina
was a proper forum for the very reason why the Defendants’ forum selection arguments here
must fail: “A general maxim in inferpreting forum selection clauses is that ‘an
agreement conferring jurisdiction in one forum will not be interpreted as excluding jurisdiction
elsewhere unless it contains specific language of exclusion.” ” Id at 651. ¢ A close reading of
the Albeinarle opinion reveals the shallow analysis set forth by the Defendants was properly
rejected by the trial cotrt and must also be rejected by this Court.

’ STANDARD OF REVIEW

Appeal from the denial of a motion to ¢omipel arbitration is subject to de nove review.
. Simpson v. World Finance Corp. of South Carolina, 367 S.C. 184, 623 S8.E.2d 877 (Ct. App
2005), The factual allegations of Plaintiff’s Amended Coxﬁpl’aint rust be taken as fru¢ when
reviewing the denial of a motion to compel arbitration. Berkeley County School District v. Hub
International Limited, 944 F.3d 225 (4® Circuit 2019)(noting court must accept as true the
allegations of the operative complaint that relate to the underlying dispute when reviewing the

denial of a motion to compel arbifration). A circuit court's decision will not bé reversed on

§ The other cases cited by Defendants regarding forum selection clauses are also irrelevant and
inapplicable to the issue before this Court. The question before the cowrts in Minorplanet Sys.
USA Ltd. v. American Aire, Inc., 368 S.C. 146, 150, 628 S.E.2d 43, 45 (2006) and Loyd & Ring’s
Wholesale Nursery, Inc. v. Long & Woodley Landscaping & Garden Cir., Inc., 315 S.C. 88, 94,
431 S.E.2d 632, 636 (Ct. App. 1993) were whether the couris in which the trials were held
had jurisdiction. The plaintiffs in those cases brought their actigns in the forums delineated by
the forum selection ¢lauses. Accordingly, the South Carolina courts were not evaluating whether
the plaintiff could bring the case in South Carolina (as in this case), but instead were evaluating
whether the forums that already tried the cases had jurisdiction and whether the resulting
decisions should be upheld.
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appeal if any evidence reasonably supports the findings. Aiken v, World Firi. Corp., 373 S.C.
144, 644 S.E.2d 705 (2007).
ARGUMENT
II. NO VALID AGREEMENT WAS FORMED,

“South Carolina common law requires that, in order to have a valid and enforceable
contract, there must be a meeting of the minds between the parties with regard to all essential
and material terms of thé agreement.” Player v. Chandler, 299 S.C. 101, 105, 382 S.E.2d 891,
893 (1989). The “meeting of minds™ required to make a contract is not based on secret purpose
or intention on the part of one of the parties, stored away in his mind and not brought to the
attention of the other party, but must be based on purpose and intention which has been made
kriown or which, from all the circumstances, should be known. Id.?

Despite the Defendants somewhat bizarre statement otherwise (see App. Initial Brief pp.

23-24), Plaintiff’s Amended Complaint clearly alleges fraud and fraudulent inducement of the

7 Tn the absence of an enforcesble contract, traditional choice of law rules apply. Under
traditional South Carolina choice of law principles, the substantive law governing a tort action is
determined by the Jex Joci delicti, the law of the state in which the injury occurred. Boone v.
Boone, 345 S.C. 8, 546 S.E.2d 191 (2001)(citing Lister v. NationsBank of Delaivare, N.A., 329
8,C. 133, 494 S.E.2d 449 (Ct.App.1997); Bannister v. Heitz Corp., 316 8.C. 513, 450 S.E2d
629 (Ct.App.1994). Moreover, because Plaintiff disputes the valid formation of an agreement at
all, Plaintiff does not stipulate that the FAA applies. The South Carolina Uniform Arbitration
Act (UAA) generally provides that where one party denies the existence of an arbitration
agreement raised by an opposing party, a court must immediately determine whether the
agreement exists in the first place. S.C.Code Ann. § 15-48-20(a)(2005). If no agieement is
found to exist, the court must deny any application to arbitrate. See Simpson, 373 S.C. at 22, 644
S.E.2d at 667, fa 1(Everi in cases implicating interstate commerce, the UAA governs where the
validity of a choice of law provision is it issue).
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"‘Arbitrat_ion Agreement,” including the arbitration provision itself. These allegations are
summarized as follows: &

Rather than presenting the Arbifration Agreement during any one of their prior
discussions or upon his amrival at the residence for the filming, while he was sitting down at
dinner, after many hours of preparation and discussion with Corporate employees or agents about
the mechanics of filming; and with film crews in place and bright blinding lights shining on his
face, hé was presénted z piece of paper with only the signature portion of the page revealed to
him with the remainder of the document, including the arbitratiofi provision, cohcedled from
sight. It was falsely represented to Plaintiff that the signature was a mere formality of no
consequence which authorized them to begin filming of the dinner.

At no fime d1d any of the Corporate Defendants state, suggest, or imply that he was
sorpehow authorizing them to lié, disparage, defame, or otherwise depict him in a false or
misleading fashion, nor did he have any reason to so suspect. At no time did any of the
Corporate Defendants state, suggest, or imply that he was somehow authorizing the Individual
Defendants lie, dispatage, defame, or otherwise cause lim irréparable injury. At no time was
arbitration ever discussed, nor was any language purporting to compel arbitration ever made

visible to the Plaintiff.?

8 See, e.g. R. pp. 94-143, Am. Compl. {§ 47-56, 64, 74-75, 80-91, 99-104, 121-127, 141-145,
167-223.

9 A duty to disclose may be required when the circumstances of the case, including the nature of
the parties’ dealings or their position towards each other, necessarily implies a tnist and
confidence in the other with reference to the particular transaction in question. Jacobson v.
Yaschik, 249 S.C. 577, 585, 155 S.E.2d 601, 605 (1967).
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To the contrary, he was assured by the Corporate Defendants, falsely and with had no
intention of abiding by those assurances, that he was only authorizing filming of the dinner and
the would be portrayed fairly and accurately. He was presented only the signature portion of the
_ document, given ho time to read i, no time or encouragement to consult with an aftorney
regarding its substance, no time or encouragement to verify the accuracy of its contents, no time
or encouragement to verify the parties and no explanation of its contents by any éf the producers,
employees, and/or agerits of the Corporate Defendants other than the false representation that it
simply authorized filming of their dinner. The language relied upon so heavily by the
Defendants in their arguments saying otherwise was affirmiatively concedled from the Plaintiff.

Plaintiff provided no photographs, videos, or depictions of his name;, likeness, or voice at
any time, nor did he authorize them to utilize ary such thing other than to film the private dinoer
described. Plaintiff, who does not watch reality television, had no reason to suspect the
. Defendants would purport to grant themselves the illegal and outrageous rights contained therein
or to acquire and slter images depicting ‘t_he Plaintiff. Plaintiff did not and would not consent or
otherwise knowingly, willfully, or voluntarily agrée to the Defendants’ false, misleading,
deceptive, and ﬁauch'ﬂent portrayal of him in what was a concerted and coordinated effort by the
Defendants simply to create dramatic material for consumption by the viewers of the “reality”
show Southern Chamm in the United States and worldwide. Plaintiff did not and would not
consent to be subjected to such conduct while also being precluded from exercising his legal
rights in a judicial forum,

The Defendants aclmowledg_e that the court must determine the threshold issues of

whether an agreement to arbitrate was formed and, if so, whether the agreement to arbitrate is
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enforceable. (App. Initial Brief pp. 22-44). Defendants fail, however, to allege the trial court’s
decision was controlled by an error of law or abuse of discretion. Instead, Defendants simply
argue at length their disagreement with the PlaintifP’s allegations and the trial court’s decision.
All of the Defendants’ various disagreements with the existence, nature, and weight of the
evidence, however, are properly resolved not by the trial court on a motion to di§miss but by a
jury.

Moreover, as discussed bélow, Plaintiff specific claims of fraud and fraudulent
inducement of the arbi'traﬁon provision of the Arbitration Agreement itself lead to the conclusion
the purported “agreement to arbitrate” was never forined. Consequently, it is invalid and
incapable of being eithe£ interpreted or enforced to compel the parties to arbitrate. “After all,
one cantot ‘interpret’ an invalid contract.” Doe v. TCSC, LLC, 430 8.C. 602, 609, 846 8.E.2d
874, 877 (Ct. App. 2020). Accordingly, the trial court’s decision must be affirmed.

a. Disputed facts are not properly resolved thi'ough a motion to dismiss.

Defendants seem to believe the trial court, and now this Court, s-hould simply adjudicate
the case on the merits by tesolving in Defendants’ favor their vatious assertions that contradict
Plaintiff’s allegations regatding the representations made, the circumstances and timing of the
répresentations, Plaintiff’s own knowledge of the falsity-r of the representations, and even whether
Plaintiff was entitled or justified in relying upon those false representations. Defendants simply

declare Plaintiff’s allegations to be false or egregiously misrepresent them in a desperate attempt
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to avoid accountability for theif conduct znd the inescapable conclusion that an agreement was
never formed, 1

However, the determination of the parties state of mind, -inten't and justifiable reliance are
material issues of fact. See Epstein v. Howell, 308 S.C. 528, 530, 419 S_.E.?.d. 379, 381 v
(Ct.App.1992) (“issues of reliance and its reasonableness, going as they do to subjective states of
mind and applications of objective standards of reasonableness, are preeminently factual issues
for the triers of the facts”); Unlimited Servs., Inc. v. Macklen Enters., Inc., 303 8.C. 384, 401
S.E.2d 153 (1991) (general rule is that questions corcerning reliance and its reasonableness are
factual questioris for the jury); Starkey v. Bell 281 S.C. 308, 315 S.E.2d 153 (Ct.App.
1984)(“issues of reliance and its reasonableness going as they do to subjective states of mind and
applications of objective standards of reasonableness, are presminently factual issues for the trier

of facts™); Slack v. James, 364 S.C. 609, 614 S.E.2d 636 (2005)(neither a merger clause, non-

18 A sample of the Defendants’ mirepresentations include:

“Prior to filming, the Release and Arbifration Agreement was handed to Plaintiff turned
to fitst page.” See App. Initial Brief, p. 12.; ¢/ R. pp. 94-143, Am Compl. ] 48, 54, 170,
173, 188, 191, 209, 212 (alleging only the signature block was presented).

- “Plaintiff has not even alleged fraud, misrepresentation, duréss, unfair Surprise or
unconscionability relating to the Arbitration Agreement itself.” See App. Initial Brief, p.
23 fu 3.; ¢f K. pp. 94-143, Am. Compl. §f 47-56, 64, 74-75, 80-91, 99-104, 121-127,
141- 143 167-223 (alleging among other things fraud, fraudulent inducement,
inisrepresentation and unconscionability of the Arbifration Agreement andfor the
arbitration provision itself).

- “he has not even alleged...that the goveming law and exclusive venue provisions
themselves were a product of frand.” See App. Initial Brief, p. 51 fr 3.; ¢fR. pp. 94-143,
Am. Compl. ] 47-56, 64, 74-75, 80-91, 99-104, 121-127, 141-145, 167-223 (alleging
among other -things fraud, fraudulent inducement, nusrepresentatlon and
unconscionability of the Arbitration Agreement and/or the arbitration provision itself.
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reliance clause, nor the parol evidence rule precludes one ﬁnm proceeding on toxt theories of
negligent misrepresentation and fraud.); Turwer v. Milliman, 392 S.C. 116, 123, 708 S.E.2d 766,
770 (2011)(a future promise is fraudulent if it was patt of a general design or plan existing at the
time to induce the signing of a paper or to make one act as he otherwise would not have acted, to
his injury, and “where one promises to do a certain thing, having at the time -no inténtion of
keeping his agreement, it is a fraudulent misrepresentation of a fact, and actionable as
such...[E]atering into an agreement, with no intention of keeping such agreement, constitutes
fraudulent mjsreprésentaﬁon.”); Moseley v. All Things Possible, Inc., 395 S.C. 492, 719 S.E.2d
656 (2011)(whether reliance upon fraudulent statements was reasonable was question for
factfinder because purpose of constructive notice dactrine is to protect innocent people, not those
commitﬁng frand).

A jury normally decides whether a contract exists when there is conflicting evidence.
See Small v. Springs Indus., Inc., 292 8.C. 481, 483, 357 8.E.2d 452, 454 (1987)(noting “a trial
court should submit to the jury the issue of existence of a contract when its existence is
questioned and the evidence is either conflicting or adniits of more than one inference™). The
proper tesolution of the disputed facts set forth in Plaintiff's Amended Complaint is not for the
court to'\detérmine through a motion to dismiss; it is the yole of the factfinder. Jd; see also
Stevens and Wilkinson of South Carolina, Inc. v. City of Columbia, 762 S.E.2d 696, 701
(2014)(“The existence of a contract is ordinarily a question of fact for the jury”); Towles v.
United HealthCare Corp., 338 S.C. 39, 524 S.E.2d 839 (Ct. App 1999).

Even under the FAA, a juty trial on the existence of an arbitration agresment is warranted

when there are genuine issues of material fact regarding the parties' agreement. See Berkeley
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C’dumy'Schaol District v. Hub International Limited, 944 F.3d 225 (4" Circuit 2019)(trial was
required to detéermine whether s:chool distiict was required to submit claims to arbitraﬁon in light
of genuine issues of material fact as to whether district was aware of agreements that contained
arbitration clauses)(applying South Carolina law); Avedon Eng’g, Inc. v. Seatex, 126 F.3d 1279,
1283 (iOth Cir.1997); Par-Knit Mills, Inc. v. Stockbridge Fabrics Co., Ltd., 1980, 636 F.2d 5‘1
(P.A. 1980)(Party who is contesting the making of an arbitration agreement has the right to have
the issue presented to a jury); Hopkins v New Day Financial, 643 F.Supp2d 704
(E.D.Pa.2009)(Fact issue on motion to compel arbifration \-varranted jury trial regarding
substantive unconscionability under Pennsylvania law of provision of arbitration agreement);
Southside Internists Group PC Money Pz-u'chase Pension Plan v. Janus Capital Corp., 741
F.Supp. 1536 (N.D.Ala. 1990)(Jury trial is available on genuine factual questions related to
validity of arbitration clause when one party moves to compel arbitration); 9 U.S.C.A. § 4
(1999)(stating the party alleged to be in default may deinand a jury frial when the making of the
arbitration agreement is at issue).

Thus, the Defendants’ conclusory assertions in confradiction of Plaintiff’s allegations do
not support an argnment that the trial court should be reversed; they reveal that resolution of
these issues of fact nfust be adjudicated through a jury trial.!! Accordingly, the trial cowrt’s

denial of the Defendants’ motion was without error and must be affirmed.

11 Deferidants repeatedly reference Exhibit 3 (R. p. 159), a photograph of Plaintiff submitted in
support of their motion, apparently arguing this photograph somehow negates the allegation that
only the signature block was presented with the remainder of the document concealed from sight.
it does not. The photograph submitted is not authenticated, does not identify who took the
photograph, and does not identify exactly where or when the photograph was taken. Plaintiff
already alleged he signed a document presented to him 'immedie_ltel'y before filming began. (R.
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b. Plaintiff's fraud in the factum claims prevent finding a valid contract was
formed.

Defendants argue in their brief that there exists “a strong presumption in favor of the
validity of arbitra’tién agreements because of the strong-policy favoring arbitration.” See, e.g.
App. Initial Brief, pp. 13, 21 (citing Cape Romain Contractors, Inc. v. Wando E., LLC, 405 S.C.
115, 125, 747 S.E.2d 461, 466 (2013)). Satisfied this is all that is required of them, Defendants
seem to arguie the irial court simply shoild’ve rubber stamped their motion to compel arbitration
simply because they showed a piece of paper that says “arbitration” on it. Defendants fail; as
they did with the trial court, however, to actually address whether a valid and énfoiceable
agreement to arbitrate was formed in the first place. Instead, they simply declare it to be so and
flagrantly misrepresent to this Com that “Plaintiff has not even alleged fraud, misrepresentation,
duress, unfair surprise or unconscionability relating to the Arbitration Agreement itself” See
App. Initial Brief, p. 23. Such statements cause one to wonder if any of the Defendants have
even read the Amended Complaint. See, e.g, R. pp. 94-143, Am. Compl. f 47-56, 64, 74-75,

80-91, 99-104, 121-127, 141-145, 167-223.12

pp. 105-106, Am. Compl. J{46-54). Filming then began. Jd. Thus, a photograph of him with
what he puiportedly signed proves niothing of any consequence. Nor does it negate the fact that
when it was présented for signature, the remainder of the document was actively concealed. To
the extent the photograph goes to those issues, they are clearly material issues of fact. Moreogver,
the fact Defendants thought it necessary to photograph Plaintiff' holding the Arbitration
Agreement is so baffling it leads one to reasonably conclude they knew they’d been Iying to him,
intended to continue lying to and about him, and needed to document his possession of an
agreement that purports to grant them such rights.

12 Defendants further allege “all of the alleged misrepresentations identified by Abruzzo go to
future action.” (App. Initial Brief p. 31). As demonstrated herein, that is not true. Even if it
were, “where one promises to do a certain thing, having at the time no intention of keeping his
agreemeit, it is a fraudulent misrepresentation of a fact, and actionable as such...[E]ntering into
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In Granite Rock Co. v. Infernational Broth of Teamsters, the Supreme Court explicitly
addressed and refected the idea that arbitration should be ordered when the evidence suggests the
agreement to arbitrate hasn’t been formed, is invalid,.or is otherwise unenforceable:

[Plaintiff] interprets some of our opinions...to require arbitration of
certain disputes...based on pohcy grounds even where evidence of the parties
agreement to arbitrate the dispute in question is lacking. Thatisnota fair reading
of the opinions, all of which compelled arbifration of a dispute only after the
Court was persuaded that the parues arbitration agreement was validly formed
and that it covered the dispute in question and was legally enforceable, That some
of our cdses applying a presumption of arbitrability to certain dispufes do not
discuss each of these requirements mierely reflects the fict that in those cases
some of the requirements were so obviously satisfied that no discussion was
needed...As we have explained, this ‘policy’ is merely an acknowledgment of the
FAA's commitment to ‘overrule the judiciary's longstanding refusal to enforce
agreements to arbitrate and to place such agreements upon the same footing as
other confracts.” Accordingly, we have never held that this policy overrides the
principle that a court may submit to arbitration ‘only those disputes ... that the
parties have agreed to submit’ ... We have applied the presumption favoring
arbitration.in FAA and in labor cases only where it reflects, and derives its
legitimacy from, a judicial conclusion that arbitration of a particular dispute is
what the parties intended because their express agreement to acbitrate was validly
formed and (absent a provision clearly and validly committing such issves to an
arbitrator) is legally enforceable and best constiued to encompass the dispute.”

561 U.S. 287, 300-03, 130 S.Ct. 2847, 2858-60 (2010).

In other words, while there is a federal policy favoring the enforcement and broad
interpretation of arbitration agreements, patties cannot be forced to submit to arbitration if they
have not agreed to do so, if the agreement fo arbitrate is invalid, or if it is otherwise
unenforceable. Accord Doe v. TCSC, LLC, 430 8.C. 602, 846.8.E.2d 874 (Ct. App. 2020); John

Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 547, 84 8.Ct. 909 (1964) (stating that “a

an agreement, with no intention of keeping such agreement, constitutes fraudulent
misrepresentation.” Turner v. Milliman, 392 8.C. 116, 123, 708 S.E.2d 766, 770 (2011).
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compulsory submission to arbitration capnot precede judicial determination” that there is a
binding and valid contract creating a duty to arbitrate).

“Because an arbitration provision is often one of many provisions in a contract covering
many other aspects of the transaction, the first task of a court is fo separate the arbitration
provision from the rest of the contract.” Doe v. TC;SC, LLC, 430 S.C. at 607, 846 S.E.2d at 876
(noting “[t]his may seem odd, but it is the law, known as the Prima Paint doctrine.”)(citing
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S.. 395, 403-04, 87 S.Ct. 1801 (1967)(if
fraudulent inducement claim went to the arbitration provision specifically, claim would be for
court because such a claim goes to the “making” of the arbitration agreement).

A distinctiori, however, is drawn between misreprésentations that go only to the
“inducement” and misrepresentations that go to the “factum” or “execution.” Misrepresentations |
of the latter kind are “regarded as going to the very character of the proposed contract itself, as
when one party induces the other to sign a document by falsely stating that it has no legal effect.
Such a misrepresentation is said to go to the ‘factum’ or the ‘execution.”” E. Farpsworth,
Contracts § 4.10 (2d ed. 1990). Fraud in the factum is “the sort of fraud that procures a party's
signature to an instrument without knowledge of its true nature or content.” Langley v. Federal
Deposit Iis. Corp., 484 US. 86, 93, 108 S.Ct. 396, 402 (1987). It occurs “when a legal
instrument as actually executed differs from the one intended for execution by the person who
executes it.” Black’s Law Dictionary (11" Ed. 2019).

If the misreprésentation is of this type, then “there is no contract at all, or what is
sometimes avomalously described as a void, as opposed to voidable, contract.” Jd.at 235;

see Restatement (Second) Confracts § 163, comment a (if misrepresentation of character or
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essential term of contract, “no effective manifestation of asserit and no contract at all”). In such
cases, at no time was there a contractual obligation between the parties. Id.

Such is the case here with the false representation that the document was mere formality
whose only purpose was. to begin filming. To understand why, it is essential to analyze the
specific claims of fraud made here. See, e.g R. pp. 94- 143, Am Compl. 7§ 47-56, 64, 74-75,
80-91, 99-104, 121-127, 141-145, 167-223. Specifically, Plaintiff asserts the Corporate
Defendants presented the Arbitration Agreement for his signature as a mere formality
antfiorizing them to begin filming, and affirmatively cm;c,eale'd from him the contents of the
document including the arbitration provision. See, e.g. R. pp. 94-143, Am Compl. 1[1T 48, 54, 80-
91. Where such a “fraud in the factum?® is alleged, the Prima Paint notion of the severability of -
the arbitration clause has no application. If no agreement ever arose between the parties, there
can. be no severable agreement to arbitrate.

Regardless, even if the arbifration provision is separated out, the fraud in the factum
allegations directed specifically to the arbitration provision itself render the arbitration provision
itself incapable of being formed, much less enforced. Sze, e.g R. pp. 94-1 43, Am Coipl. 17 48,
54, 80-91, 167-223. The trial court thus comectly declined to compel arbitration because it
canriot be said a valid and enforceable -agrcement ta arbitrate has been formed. Grawnite Rock Co.
v. International Brotherhood of Teamsters, 561 U.S. 287, 296, 301 (2010). (“Itis similérly well
settled that where the dispute at issﬁe concerns contract formation, the dispute is generally for
courts to decide.”)(citing Bz'lckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 443-45, 5.Ct.

1204, (2006)(“courts treat an arbitration clanse as severable from the ¢ontract in which it appears
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and enforce it according to its térms unless the party resisting arbitration specifically challenges
the enforceability of the arbitration clause iiself”)(emphasis added).

¢. Plaintiff’s fraudulent inducement claims prevent finding a valid contract was
formed.

As discussed above, Plaintiff has specifically alleged frandulent inducement of the
“arbitration” provision contained in the “Arbitration Agreement.” In deciding whether a valid,
enforceable and irrevocable arbitration agreement exists, general principles of state confract law
are applied. First Options, 514 U.S. at 944, 115 S.Ct. 1920. “When wrongs arise inducing a
party to execute a contract and not directly from the breach of that contract, the remedies and
limitations specified by the confract do not apply.” Johnson v. Key Equipment Finance, 367
S.C. 665, 668, 627 S.B.2d 740 (2006)(emphasis added).

South Carclina refuses to enforce cox:ﬁ:racts based on fraudulent conduct because ‘;a party
should not retain the benefits of an agreement that he knowingly and infentionally entered into
though deceptive means.® Maybank v. BB&T Corporation, 416 S.C. 541, 577, 787 S.E.2d 498,
517 (2016). This is the consistent, unaltered, and binding law in South Carolina for more than
120 years. “Beyond the patent unfairnes§ inherent in enforcing a contract induced through
intentional fraud, g’iving_ legal effect to such a contract violates a fundamental principle of
contract law: there must be a meeting of the mmds By its very nature, there can be no union of
purpose where one party is intentionally deceiving the other through fraud.” Id. at 577-78, 517
(citing Metra. Lifz Ins. Co. v. Stuckey, 194 S.C. 469, 470, 10 S.E.2d 3, 5 (1940)(“It is true that

contracts may be avoided based on fraud” and “it is at the option of the party to be affected by
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the fraud whether or not he will treat the contract as void and rescind it")(citing Lévister v.
Southern Railway Company, 56 8.C. 508, 35 S.E. 207, ?,09 (1900)(“fraud avoids all contracts™)).

The intent of the Defendants and justifiable reliance by the Plaintiff is not-afﬁrmatively
shown by the mere assertion by the Defendants, nor are these issues properly resolved in
Defendants’ favor pursuant to a motion to dismiss. Rather, these defenses must be pleaded by
way of answer and proven at trial. Branham v. Miller Elec. Co., 237 8.C 540, 547, 118 S.E.2d
+167, 170-71 (1961)(when there is an assertion in motion to dismiss that conflicts with allegations
of complaint, resolution by motion to dismiss is improper). Accordingly, the trial court corectly
declined 'to compel arbiiration.

HI. THE ARBITRATION AGREEMENT IS UNENFORCEABLE.

To the extent this Court concludes there has in fact been an agreement to #rbitration
formed between the parties, which Plaintiff denies, the “Arbitration Agreement” is nevertheless
uncenscionable and unenforceable as a matter of law. Simply finding the parties minds met does
not end the review because a coniract may be invalid—and courts may properly refuse to enforce
it—when it is unconscionable, Doe v TCSC, LLC, 430 S.C. 602, 846 S.E.2d 874 (Ct App.
2020). A court may invalidate an arbitration clause based on defenses applicable to contracts
generally, including unconscionability. fd; citing Kindred Nursing Ctrs. Ltd, P'ship v. Clark, 137
-S. Ct. 1421, 1426, 1:.9-7 L.Ed.2d 806 (2017). An unconscionable coniract is not a valid contract.
Id.

a. The Arbitration Agreement is unconscionable,

Taken as a whole and individually, the “Arbitration Agreement” in essence purports to

allow the Defendants to engage in any type of conduct whatsoever, iricluding lying to and about
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the Plaintiff and cor_nmitting illegal acts or intentional torts against the Plainitiff, while purporting
to prohibit Plaintiff from taking any action whatsoever to prevent or repair th_e_hann caused or
from even discussing_ the “Arbitration Agreement” with anyBody, at any place, at any time, in
perpetuity, and “throughout the universe.” See, e.g. R. pp. 45-48, Arbitration Agreement, iy 1,
8-9, 10, 11, 12-15, 17; R. pp. 94-143, Am Compl. §j 167-223. The terms are so one-sided and -

" oppressive that no reasonable person would make them, Plaintiff included, and no fair:and honest
person would accept thexii. It does not seek to’ limit the Defendants’ liability. It purports to
completely exculpate the Defendants as well as unknown and ambiguous third parties
“assoctated” with the show from any claim by Plaintiff arisiﬁg out of any conduct whatsoéver,
including illegal and intentional acts, throughout the entirety of time apd the cosmos themselves.
It would be egregious error for this court to enforce such a clause.

Even the Federal Arbitration Act (FAA)“imposes -certain rules of fundemental
importance, including the basic [contract] precept that arbitration ‘is a matter of consent, not
.coercion,’ * Stolt-Nielsen S.4. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 681, 130 S.Ct. 1'_758,
176 L.Ed.2d 605 (2010) (internal citations omitted).

This Iopsidec'l Arbitration Agreement places Plaintiff at a stunning disadvantage, for an
objective reading of the Arbitration Agreeme_nt means it forever immunizes not jusit the
Defendants, but their employees, agents, and any urknown third party throughout the universe
who may be “associated” with any of theni from being brought into the public judicial system by

Plaintiff. See, e.g. R. p. 46, Arbitration Agreement § 17.1* Because these provisions are patently

13 Paragraph 17 of the Arbitration Agreement purports to release and exculpate unknown third
parties “associated with the Program® for all claims of any kind, including intentional or criminal
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illegal and l_mconscigna"ble the Deféndan,ts" motion to enforce -thie teriis of the *Aitbitration
Agreement” was correctly denied and the trial court’s decision must be affirmed.
i. The entire document enfitled “Appearance Release, Voluntary
Participation, and Arbitration Agreement” is the purported
agreement to axbitrate.
Defendants contend this Court is bound fo reviewing solely the terms of paragraph 19 of
the Arbitration Agreement in determining its validity. See, e.g. App. Initial Brief pp. 22, 42-43
This is not true. The South Carolina Supreme Court has locked outside the langnage of the
arbitration clause to determine its enforceability. See Simpson, 373 5.C. at 27, 644 SE2d at
670 (noting the arbitrétion clause was unconscionable partly because Simpson did not possess
the business j'udgm;ant necessary to understand the implications of the arbitiation agreement, and
Simpson did not have a lawyer present when she signed the agzreemént).
Moreover, despite asserting this Court is bound to reviewing solely the terms of
paragraph 19 of the Arbitration Agreement in determining its validity, the Defendants rely upon
at least nine (9) enumerated provisions and one non-enumerated provision to prop up their
various theories of enforceability (R. pp. 45-48, Arbitration Agreement 1 6, 8, 9, 12, 17, 19, 20,

21, 22, and the last non-enumerated paragraph) and include all named Defendants and all claims

acts. The term “anyone associated with the Program” is undefined in the Arbitration Agreement,
but has been defined as “to be comnected to another party or business.” See Black’s Law
Dictionary (11™ Ed. 2019). Itis so vague and ambiguous that it is unenforceable. Taking this
definition to its logical, and absurd, conclusion would méan Plaintiff released almost anyone for
any reason: a police department that provided inadequate security when filming, a restaurant
where filming took place who violated fire code capacities, a cab company that provided
transportation to the cast or crew and got into an accident, a kitchen appliance maker depicted on
the show that produced a faulty and dangeious product, a catering service that gave everyone
food poisoning or overserved alcohol, an advertiser who aired misleading promotions on the
netiwork...the list goes on.
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in their motion to dismiss. By doing so; the Défendants itnpliedly acknowledge the intertivined
nature of the Arbitrat‘ioﬁ Agreement. As a result, the unconscionable portions of the arbitration
provision cannot be severed from the remainder of the agreement.

By its very own title (“Appearance Release, Voluntary Participation and Arbitration
Agreement”), the entire fQur-page document as a whole constitutes the “Arbitration Agreement.”
The provisions cross reference one another and the Defendants rely on multiple provisions in
their eﬁ'oﬁ to enforce the entirety of the “Arbitration Agreement.” see e.g. R. pp. 46-47, Y 17
(release language), 19 (mediation & arbitration), 20 (forum selection clause), and 21(ﬂﬁr&-party
beneficiary). When ar;bitration agreements are intertwined like the “Arbitration Agreement” here,
the Supreme Cowrt has declared they should be read together-as a whole. Smith v. D.R. Horton,
Inc-., 417 S.C. 42, 48-49, 790 S.E.2d 1, 4 (2016)(arbitration clause found in one section of 2
contract was so “intertwined” with other sections that the entirety constituted the arbitration
provision and declaring arbitration agpe’eme'nt uriconscionable and thus unenforceable merelf
because it attempted;to disclaim iniplied warranty claims and prohibit any monetary damages).

Enforcement of the arbitration provision alone would mean not only pteventing the
Plaintiff from seeking inju;xctive relief (thereby permitting the Defendants to defame and
disparage the Plaintiff in perpetuity) (see R. p. 47, § 19), but also fiom recovering any monetary
damages (R. p. 46, J 17) while at the same time expressly permitting the Defendants to not only
be entitled to “injunctive and other equitable relief (without posting bond)” (R. p. 46, f12),
expressly permitting Defendants to “record Plaintiff’s actions and statements “via concealed or
hidden cameras and audio devices...including in areas in which a person might have a

reasonable expectation of privacy” (R. p. 46, §11), “use for any purpose whatsoever” information
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about Plaintiff (R. p. 46, §12), ard also subjecting Piaiu_tiff to a mandatory penalty of at least
$500,000 (R. p. 46, § 12) and subjecting him to liability for indemnity, attorney fees and costs
(R. p. 46,  17) for no reason other thar; attempting to seek a remedy for his wrongs.

Enforcement of the arbitration provision would further require it be held in New York,
again in violation of South Carolina law and public policy. See S.C. Code 15-7-120(B).
Moreover, by piggybacking the Individual Defendants and other non-parties to the scope of the
arbitration provisior; enforcement would mean those provisions of the “Arbifration Agreement”
outside of the isolated arbitration provision itself would be given effect, including the illegal and
unenforceable “release” of intentiorial forts as well as the unenforceable fornm selection and
. choice of lawprovisions which were procured through fraud, This cannot be not be permitted.

ii. The Arbitration Agreement is procedurally unconscionable.

In South Carolina, uncons'cionability is defined as the absence of meaningful choice on
the part of one party, due to one-sided contract provisions, together with terms that are so
oppreseive that no reasonable person would make them, and no fair and honest person would
accept them. Simpson, 373 S.C. at 25, 644 S.E.2d at 668. Whether one party lacks a meaningful
choice in entering the arbitration agreement at issue typically speaks to the fondamental fairness
of the bargaining process. Gladden v. Boykin, 402 8.C. 140, 148, 739 S.E‘.Zd 382, 886
(2013) (quoting Simpson, 373 S.C. at 25, 644 SE.2d at 669). |

Procedural and substantive unconscionability need not be oresent in the same degree.
essentially a sliding scale is invoked which disregards the regularity of the proeedural process of
the contract formgfion that creates the terms in proportion to the greater harshoess or

unreasonableness of the substantive terms themselves. 15 Williston on Contracts § 17634, at
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226-27 (34 ed. 1972). In other wotds, the more substanti;rely oppressive the cpntrzlzct term, the
less evidénce of procedural unconscionability is required to come to the conclusion that the term
is unenforceable, and vice versa. See also Farnsworth on Contracts § 29.4 at 4-212 (2020-1
Supp.); see Corbin on Contracts § 29.4 at 388 (2002 ed.) (noting “most cases do not fall neatly*
into categorical bbxes). Unconscionability is gauged at the time the contract was made,

“In -analyzing claims -of unconscionability in the context of arbitration agreements, the
Fourth Circuit has instriicted courts to focus generally on whether the arbitration clause is geared
towards achieving an unbiased decision by a neutral decision-maker.” Simpson, 373 8.C. at 25,
644 S.E.2d at 668—69 (citing Hooters of Am., Inc. v. Phillips, 173 F.3d 933; 938 (4th Cir. 1999)).
. The Hooters decision struck down an arbitration clause because it incorporated rules so
“warped” and void of due process that any arbitration under them would have been a “sham.”
Simpson cannot be interpreted, however, to mean an arbitration clause can never be
unconscionable as long as it points to a neufral forum. To do so would be to apply South
Carolina general unconscionability law differently in the arbitration context than in others. Such
discrimination would run afoul of one of the prime directives of the FAA: that courts must place
arbitration contracts on par with all other contracts. Doe v TCSC (citing Buckeye Check
Cashing, Inc. v. Cardegna, 546 U.S. 440, 447, 126 S.Ct. 1204 (2006} (noting § 2 is “the FAA's
substantive command that arbitration agreements be treated like all other contracts™); Prima
Paint, 388 U.S. at 404 n.12, 87 S.Ct. 1801 (FAA was passed “to make arbitration agreements as
enforceable as other contracts, but not more so™)). .

A lack of a meaningful choice is often found when the dispute involves an adhesion

contract. See Mimoz v. Green Tree Fin. Corp., 343 8.C. 531, 541, 542 SE.2d 360, 365
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(2001) (defining adhesion contracts as “standard form contract(s] offered on a take-it or leave-it
basis with terms that are not negotiable”). While adhesion contracts are not unconscionable per
se, courts tend to look upon them with “'c‘onside;rab]e skepticism” because they give rise to
“considerable doubt that any true agreement ever existed to submmit disputes to arbitration.” Id. at
26-27, 644 S.E.2d at 669-70 (quotation marks omittedj.

In determiriing whether a contract was “tainted by an absence of meaningful choice™ to
arbitrate, courts should take into account the nature of the injuries suffered by the plaintiff;
whether the plaintiff is a suhstant%al business concern; the relative disparity in the parties'
bargaining power; the partie' relative sophistication; whether there is an element of surprise in
the inclusion of the c_hallenged clause; and the c_onspipuoﬁsness of the clause. See Carlson v.
General Motors Corp., 883 F.2d 287, 295 (4th Cir.1989). See also Holler v. Holler, 364 S.C.
256, 269, 612 S.E.2d 469, 476 (Ct.App.2005)(“A. determination whether a contract is
unconscionable depends upon all the facts and circumstances of a particular case.”
(quoting 17A AM.JUR.2D Contracts § 279 (2004)).

Here, Plaintiff acked a meaningfiil choice in his ability to negotiate the arbitration clause
of the “Arbitration Agreement.” There is no indication in the record that Piaintiff enjbyed a
substantially st_r_ongér bargaining position against the Defendants than any other person
appearing on Southern Charm, or that he was represented by independent counsel.'* Moreover,
Plaintiff was but a single person to a collection of corporations that produce and broadcast

television shows throughout the United States and the world. Thus, the Plaintiff also not a

.14 See also R. pp. 94-143, Am. Comp}, 1 182, 200, 221, among others, explicitly disavowing
these things. -

35



substantial business concern of the Defendants and did not comprise a large portion of the
Defendants clientele, staff, or other busineés interest.

The Defendants acknowledge that Plaintiff was required to sign the “Abitration
Agreement” or they would not be able to film the dinner. Had he chosen not to, they would not
have filmed. Given the entirely false and frandulent depiction of Plaintiff actually aired on the
show, there is no reason to believe that Plaintiff would have had any success in negotiating or
bargaining over iis terms. While discovery has not yet been conducted, ﬁle undersigned would
not be surprised to learn that not one person in Plaintiff’s position héas successfully negotiated the

terms of any *“Arbitration Agreement” with the Defendants.

Further; given the non-negotiable Arbitration Agreement here, cancealed from sight and
sprung on Plaintiff’s in the midst of a chaotic filming session, the false representation that it was

| a mere formality that authorized them to begin filming; and the Defendants’ acknowledgement
that they would not have filmed anything if Plaintiff did not sign, it is entirely reasonable to infer
Defendants were in fact executing an orchestrated scheme to defrand him. He had already
authorized the filming of the dinner, flown to Charleston, and undei'wént hours of preparation.
The true purpose in having him sign the Arbitration Agreement, immediately before beginning,
was to ostensibly grant Defendants the illegal and outrageous rights purportedly enforceable
therein and provide cover for the Defendants to avoid culpability in the very jurisdiction where
the fraud ‘was perpetrated. This cannot be tolerated. Accordingly, a finding that Plaintiff lacked

a meaningful choice in their ability to negotiate the “Arbitration Agreement” is warranted.
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lii. The Arbitration Agréement is Substaiitively unconscionable.

Finding a (;ontact to be one of adhesion or procedmaﬁy unconscionable is merely the
begirming point in the analysis of whethér the contract is unconscionable. Lackey v. Green Tree
Financtal Corp, 330 8.C. 388, 395, 498 S.E.2d 898, 502 (Ct. App 1998). Here, neither _Plaintiff',
nor any rational per'son, could have reasonably contemplated that by authorizing the Defendants
to film his dinner with his then girlfriend, that he somehow was authorizing them to lie,
disparage, defame, depict him in a false or misleading fashion, intentionally harm, or otherwise
cause him irreparable injury. It is inconceivable Plaintiff, or .any other rational person, could
have reasonably contemplatéd that he was somehow authorizing the Defendants to engage in any
type of conduct whitsoever while simultaneously being bound to complete secrecy. It is
inconceivable Plaintiff, or any other rational person, could have reasonably contemplated that,
should he try to prevent or mitigate his loss resulting from the Defendants’ conduct by seeking
judicial relief, that he could not do so and rather must arbitrate - again in éomplete secrecy - the
false, fraudulent, and intentional harm perpetrated upon him by the Defendants or that he would
not be able to recover any daniages whatsoever.

It is fucther inconceivable Plaintiff could have reasonably contemplated that, shoul(.i he
dare to seck injunctive relief to prohibit continueﬁ harm caused by such unféreséeableconduct,
he would be prevented from doing so and subject to a liquidated damages pemalty of
$500,000.00, along with payment of fees and expenses incurred by the Defendants — the very

tortfeasors who caused the harm in the first place.’® It is inconceivable Plaintiff, or any other

13 Where a liquidated damages provision is not based upon contemplated actual damages but is
intended to provide punishment for breach of the confract, it is a penalty. Moser v. Gosnell, 334

37



rationale person, could have reasonably contemplated those severe restrictions and penalties, all
while the Defendants simulta.neously.are permitted to continue to publish the false content on
television and online, in perpetuity and throughout the universe,!¢

Plaintiff acknowledges the state and_ federal policies fﬁvoring arbitration, where many
courts view severing the offending provision and otherwise proceeding with arbitration to be the
preferred remedy for an unconscionable provision in an arbitiation clause. However, the present
case is distinguishable from those cases prescribing severability such that the invalidation of the
“Arbitration Agyeemen_t” in its entirety is ﬂ_1e more appropiiate remedy. |

First, the paragraph 19 of the Arbitration Agreement itself (R. p. 47) contains at ledst two
unconscionable provisions (location of arbitration and lack of mutuality of remedies) while
arbitration clauses examined by courts prescribing scverabilitj'f generally contained only one
offending provision. See e.g. Simpson, fa 9 (citing Kristian v. Comcast Corp., 446 F.3d 25 (1st
Cir.2006) (severing a provision in an arbitration clause that prohibited the award of treble
damages); Safranek v. Copart, Inc., 379 F.Supp.2d 927 (D.I11.2005)(severing a provision in an
arbitration clause that violated Title VII by requiring each party to bear its own aftomey's fees
and costs); Ex paite Celtic Life Ins. Co., 834 So0.2d 766 (Ala.2002) (severing a provision in an
arbifration clause that was void as a violation of public policy by prohibifing the award of

punitive damages)).

S.C. 425,432,513 S.E2d 123, 126 (Ct.App.1§§9). The stipulation will be deemed a penalty if it
“is so large that it is plainly disproportionate to any probable damage resulting from breach
of contract.” Lewis v. Premium Inv. Corp., 351 8.C. 167, 172, 568 S.E.2d 361, 363 (2002).

16 See generally R. pp. 45-48, Arbitration Agreement, f 1, 6, 8-9, 10, 11, 12-15, 17, 19-21; Am
Compl. §] 167-223. '

Page 38 of 48



The p'rovision. prohibiting Plaintiff from seeking or obtaining injunctive relief contravene
state statutory and common law remedies otherwise provided to Plaintiff.!” Further, the term
“dispute” in paragraph 19 is undefined, it is imlimited in duration and, it appears, in scope, .and
purports to mandate an unenforceable ¢lause réquiring a New York forum. The fact that the
Defendants explicitly rely upon the “release” provision of paragraph 17 to bootstrap the
Individual De’feridagts into arbitration, which purports to exculpate the Individual Defendants
and noknown third parties from ;any claims for damages of any kind, even for illegal or
intentional acts, at any time, ever, illustrates the true effect and irtent behind their désife to
.compel arbitration. It is nof geared towsrds achieving an “unbiased decision by a neutral
decision-maker.” Simpson, 373 8.C. at 25, 644 S.E.2d at 668-69. It is designed as an escape

valve the Defendants wish to flee through in their attempt to avoid being held a¢countable to the

17 See, e.g. 8. C. Code 39-5-50 (authorizing the court to issue orders and injunctions to restrain
and prevent violations of the Unfair Trade Practices Act); Shaw v. Coleinan, 373 S.C. 485, 645
S.E.2d 252 (Ct. App, 2007)(finding permanent injunction appropriate remedy for nuisance); S.C.
Code § 15-43-30 (authorizing tempotdry injunction for abatement of nuisance); S.C. Code § 15-
69-90 (authorizing order restrairing defendant from damaging, concealing or removing
property); Grosshuesch v. Cramer, 367 S.C. 1, 623 S.E.2d 833 (2005)(temporary injunction
-proper for action alleging frand).

The deprivation of Plaintiff's right to seck injunctive relief is contrasted by the Defendants
explicit statement that they are “entitled to injunctive and other equitable relief (without posting
bond)” and “[Plaintiff] agreefs] to pay Producer and Network the sum of $500,000 per breach
plus disgorgement of any income that I may receive in connection with any ‘such breach as
liguidated damages.” See q 12. Because the posting of a bond is mandsdtory for injunctive relief
in South Carclina, this provision violates statutory law and is also unenforceable. See, e.g. AJG
Holdings, LLC v. Durn, 382 S.C. 43, 674 S.E.2d 505 (Ct. App. 2009); Rule 65(c), SCRCP
(“Except in divorce, child custody and non-support actions where the giving of security is
discretionary, no restraining order or temporary injuriction shall issue exeept upon the giving of
security by the applicant, in such sum as the court deems proper, for the payment of such costs
and damages as may be incurred or suffered by any party who is found to have been wrongfully
enjoined or restrained.”) '
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common and statutory laws and the public policy of the State of South Carolina despite fully
availing themselves of those same laws and protections since they began filming Southern
Charm i1i Charleston in 20 13,

The magnitude of unconscionabjlity that pervades the Arbitration Agreement would
effectively operate to prevent Plaintiff from vindicating his statutory and/or common law rights,
and bar Plaintiff from recovery on all sevenfeen causes of action. Such a result is exactly what
the Defendants desire, and exactly what requires this Court to give significant consideratiori to a
remedy m this situation that best serves the interests of pitblic policy. Simpson, 373 S.C. 14, 644
S.E2d 663, fn 9 (citing Grakam Oil Co. v. ARCO Prods. Co., 43 F.3d 1244, 1249 (9th
Cir,1994)(noting that severance of illegal provisions is inappropriate when the entire arbitration
clause représents an “integrated scheme to contravene public policy” (citations omitted)). “If
illegality pervades the arbitration agreement such that only a disintegrated fragiment would
remain after hacking away the unenforceable parts, the judicial effort begins to l.ook more like
rewriting the coniract than fulfilling the intént of the parties.” Booker v. Robert Half Intn'l
. Inc., 413 F.3d 77, 84-85 (D.C.Cir.2005)(citations omitted).

The remedy that best serves the inferests of public policy in this case is clear: non-
enforcement of the entire “Arbitration Agreement.” Because the arbitration provision of
paragraph 19 itself does not confain a severability clause, the Court cénnot simply stiike
unconscionable provisions from this provisioln, it must strike the provision in its entirety. To red
line the “Arbitration Agreement™ would result in the Court re\;vriting it in its entirety, something
it canno;c do. See Simpson, 373 8.C. at 34? 644 S.E.2d at 673 (citing Ingle v. Circuit City Stores,

I;wc., 328 F.3d 1165, 1180 (Sth Cir.2603); (finding arbitration agreement wholly unenforceable
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because of an “insidious pattern” of unconscionable provisions, and therefore “any earnest
atternpt to ameliorate the unconscionable aspects of [the] arbitration agreement would require
[the] court to assume the role of contract author rather than interpreter™)); see also Jn re Cotfon
Yarn Antitrust Litig., 406 F.Supp.2d 585, 604 (M.D.N.C.2005)(“[W]here, as here, multiple
provisions of the _arbitration clauses are inconsistent with Plaintiffs' ability to effectively
vindicate their statutory rights ..., the Cowt finds that the better course of action in this case is to
excise the arbitration clauses altogether.). Accordingly, the whole fowr-page “Asbitration
Agreement” should be struck as unconscionable, and the trial court’s decision affirmed i its
entirety.
iv. ' 8.C, Code 15-7-120(B)

The circumstances described herein and in Plaintiff’s Amended Complaint illustrate the
probedural and substantive defects involved in the fraudulent procurement of Plaintiff’s signature
in the first place, In addition to the fraudulent procurement of the atbitration provision itself,
paragraph 19 of the Arbitration Agreement says, “all such proceedings will be conducted in the
city of New York.” ThIS provision runs afoul, again, of South Carolina statutory law and public
policy. S.C. Code § 15—7-120(3) reads

A provision in an arbitration dgreement that arbitration proceedings must be held

outside this State is not enforceable with respect to a cause of action, which, but

for the arbitration agreement, is friable in the courts of this State. The

enforceability of the remaining provisions of the arbitration agreement and the

method of selecting a forum for the conduct of the arbitration proceedings is as
provided in this title, the Federal Arbitration Act, and any apphcable rules of
arbitration.

As discussed above, this statute has been held to evidence a sirong public policy statement by the

State of South Carolina and a substantial right the arbitration provision purports to deprive from -
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the Plaintiff. It does not render any valid arbitration agreement unenfotceable, it simply permits
érbitrations to be held in South Carolina if the claims would othérwise be triable here.
Accordingly, it is not preempted by federal law. See, e.g. Zabinski v. Bright Acres
Associates, 346 8.C. 580, 592, 553 S.E.2d 110, 116 (2001)(explaining that state procedural rules
that do not undermine the enforceability of an otherwise valid contract to arbitrate are not
preempted as the FAA will preempt any state law that “complefely invalidates the parties’
agreement to arbitrate™).

Tritech Elec. Inc. v. Frank M. Hall & Co., cited by the Defendants for the position § 15—
7-120(B) is preempted by the FAA, is easily distinguishable. 343 S.C. 396, 4(’)0,' 540 S.E.2d
864, 866 (Ct. App. 2000). First, for the reasons set forth a;bove, state law govemns the
determination of the validity of the Arbitration Agreement when it is challenged. Second, in
Tritech, the validity of the agreement to arbitrate was not at issue, yet the trial court held § 15-7-
120 rendered the arbitration agreement unenforceable in its entirety. It of course does no such
thing. !

To the contrary, §15-7-120(B) specifically d;acla:es valid agreements to arbitrate to
remain enforceable; the arbitration must simply occur within the State of South Carolina if
otherwise proper. Further, § 15-7-120(C) states the section applies to all contracts generally.
Thus, when read as a whole, § 15-7-120 is not substantive, nor does it invalidate any otherwise
enforceable agreement to arbitrate. Rather; it simply authorizes venue in South Carolina for
causes of action and arbitrations which would otherwise be properly adjudicated in South -

Carolina regardless of the type, substance, or nature of the confract in question. Accordingly, it
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is proper to CQDSider in the analysis of whether the Arbitration Agreement is invalid or
unconscionable.
IV. ALL DEFENDANTS CANNOT COMPEL ARBITRATION,

Even if this court were to determine there has in fact been an agreement to arbitration
-fo'rmed between the parties which is valid and enforceable, which Plaintiff denies, the
Asbitration Agreement would authorize oﬂy Defendant Haymaker to compel arblitration. “[TIhe
presumnption in favor of aibitration applies to the scope of an arbitration agreement; it does not
apply to the existence of such an agreement or fo the. identily of the parties who may be bound to
such an agreement.” Wilson v. Willis, 426 8.C. 326; 337, 827 S.E.2d 167, 173 (2019). Even the
policy favoring afbitration “cannot justify requiring litigants to forego a judicial remedy when
they have not agréeed to do s0.* Id |

"Whether an arbitvation agreement may be enforced by or against nonsignatories, and
under what circumstances, isan issue cortrolled by state law. See Arthur Andersen LLP v.
Carlisle, 556 U.S. 624, 630-31, 630 n.5, 129 S.Ct. 1896, (2009) (observing statc law is
épplicable to determiine which contracts are binding and traditienal principles of state law fnay
permit a contract to be: enforced by or against nonparties to a contract). South Carolina has
recognized several theories that could enable nonsignatories to enforce arbitration agreements
under general principles of contract and agency law, including (1) incorporation by reference, (2)

assumption, (3) agency, (4) veil piercing/alter ego, and (5) estoppel. Mafiay v. Thompson, 409
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8.C. 557, 561-62, 762 $.E.2d 690, 692 (2014).1® Defendants presented none of these recognized
grounds to the frial court, and present none of them of them nma; to this Court.

Instead, Defendants declare in conclusory fashion that all Defendants, including the
Individual Defendants, are entitled to enforce the Arbitration Agreement because “South
Carolina courts routinely allow non—contraéﬁng parties to enforce arbitration agreements when a
plaintiff names both signatories and non-signatories in a lawsnit.” (App. Initial Brief, p. 46).
Incofporating and }'elying upoir ] 17 and 21 of the &biuaﬁon Agreement (R. pp. 46-47),
Defendants further contend the Individual Defcndants afe therefore “Released Parti‘és" and third-
party beneficiaries entitled to enforce q 19 of the Arbitration Agreement. See App. Initial Brief,
p. 47 (“each of the Defendants is fully entitled to enforce the Arbitration Agreement, as well as
other provisions™).

Even assuming the Arbitration Agreement is valid and enforceable, which Plaintiff denies, a
close reading of the Arbitration Agreement reveals the Individual Defendants cannot cornpel
arbitration. The very first sentence of the Arbitration Agieement (R. p. 45) explicitly says it is
one agreenient between Plaintiff and Defendant Haymaker Medla, Inc.:

“fi}his is an agreement between [Plaintiff] and Haymaker Media, Inc.
{including its licensees, successors and assigns, and each of their respective
parents, subsididries, agents and affiliates, and each of their respective officers,
directors, shareholders, employees, agents and representatives (collectively, the
*“Producer™). .

This sentence identifies the parties to the Arbitration Agreement as Plaintiff and Defendant

Hayimnaker.!”® It is not alleged Defendants Bravo, NBC, or Comcast are licensees, successors, or

18 Tn Malloy, the Court noted that, in addition to the five theories enumerated above, some
federal courts have also recognized that a third-party beneficiary of a contract containing an
arbitration clause may be compelled into arbitration as a nonsignatory. Malioy, 409 §.C., at 562,
762 S.E.2d at 692.
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assigns of Defendant Haymaker, nor are the Individual Defendants alleged to be employees or
agents of any of the Corporate Defendants, their parents or subsidiaries (see, e.g. R. pp. 94-96,
Am, Compl. §f 2-11), and the Defendants make no such claim.,

“Released Parties” is defined in § 17 as “Producer, Network, and/or any of their parents,
subsidiaries, assignees, licensees, affiliates or anyone associated with the Program.” (R. p. 46).
Plaintiff alleges Defendants Bravo and Haymaker are owned in whole or part by Defendants
NBC and Cofnicast, Thus, an objective reading of the Arbitration Agreement would include them,
as “Released Parties,”

For the reasons set forth above, the identity of “anyone¢ associdted with the program” is so
vague and ambiguous as to be unenforceable, If this is the case, the Individual Defendants
would not fall within the definition of “Released Parties.” Thus, they would not be third-party
beneficiaries within the meaning of § 21-who could be entitled to compel compliance with § 19
of the Arbitration Agreément. Even if th'éy._ all were “Released Parties” and therefore third-party
bgneﬁciaﬁes, hox;qever, the explicit term_s of § 19 of the Arbitration Agreement do not entifle
third-party beneficiaries to compel arbitration. The relevant lariguage reads as follows:

Where any dispute-in connection with this agl:eement arises, the parties agree to

firsttry to resolve such dispute through confidential mediation. If medijation is

unsuccessfiil, then all disputes, including the scope or applicability of this
agreement to arbitrate, shall be resolved by final and binding arbitration
administered by JAMS or its successor (“JAMS”) in accordance with ifs
streamlined arbitration rules and procedures...My agreemernt fo mediate any

. and all disputes shall extend to the Released Parties.

Arbitration Agreement { 19 (emphasis added).

1% Defendant NBC is- identified as the “Network” (Arbitration‘Agreement q 1) but not as a
“party”.fo the Arbitration Agreement. :
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The plain and obvious meaning of this provision i‘s ‘that the parties to the Arbitration
Apgreeient (Plaintiff and Defendant Haymaker) are obligated to fivst mediate any dispute prior to
arbitration. The agreement to mediate extends to the “Released Parties” but { 19 says nothing of
an agreement to grbitrate any dispute with anybody other than Defendant Haymaker, much less
any “Released Pa;ties.” Such a glaring omission can only be interpreted to mean the parties
intended to grant “Released Parties” the right to compel mediation, but not arbifration. *When
the language of a contract is plain and capable of legal construction, that language alone
determines the instrument's force and effect.” Ellis v. Taylor, 316 S.C, 245, ‘248, 449 SE.2d
487,.488 (1994). “The court's duty is to enforce the contract made by the parties regardless of
its wisdom or folly, a_pparenE unreasonableness, or the parties’ .fa'ilure to guard their rights
carefully.” Id. Accordingly, even if this Cowrt finds the Arbitration Agreement valid and
enforceable, the only party to.this litigation with any right to compe} arbitration is Defendant
‘Haymaker. Thus,the trial court’s decision should be affirmed with that limited excéption. ‘

V. OTHER SUSTAINING GROUNDS

Plaintiff, as pievailing party in the trial court, may raise on appeal any additional reasons
the appellate court should affirm the trial court's ruling, regardless of whether those reasons have
been presented to or ruled on by the trial court, although basis for Plamtlff‘s additional sustaining
grounds must appear in the record on appeal. I'On, LLC v. Town of Mt. Pleasam‘ 338 S.C. 406,
526_ SE2d 716 -('20_00_). The appellate court may affirm any —ruling, order, decision or judgment
upon any ground(s) appearing in the Record on Appeal. SCACR, Rule 220 (c). Accordingly, to
the extent ne_ces-'.sary, Plaintiff requests the court exercise its right to affirm the trial court’s ruling

' oxijfcmy eround appearing in the record fngludin'g; but I‘IOI.Z lirited to, the grounds set forth herein.
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&, The Arbitration Agreement has been terminated.

Even if this court find the parties here had a meeting of the minds as to the essential and
material terms of the Arbitration Agreement, it is silent as to the material element of its duration,
making the contrfmt terminable at will by either party upon reasonable notice to the other. Doe .
" TCSC, (citing Childs v. City of Columbia, 87 8.C. 566, 572, 70 S.E. 296, 298 (1911)). The
| Supreme Court has held the initiation of a lawsuit is sufficient notice of the Plaintiff’s

termination and rescission of an); agreement to arbitrate, O’Quinn v. Beach Associates, 272 5.C.
95, 249 SE.2d 734 (19785(ciﬁ11g 17A C.J.S. Contracts s 435,17 Am.Jur.2d Confracts s
509 (commencement of lawstuit is sufficient notice of intent to rescind)).

Accordingly, the Plaintiff's filing and service of this lawsuit terminated any contract that
existed between him and any of the Defendants, making the provisions therein no longer
operative and unenforceable.??

CONCLUSION
For the reasons .set forth herein, the trial court’s decision should be aﬁrmeq in its
"entirety. - |
Respectfully submitted,
s/ Aaron E. Edwards
Aaron E. Edwards
Edwards Firm, LL.C
755 Johnnie Dodds Boulevard, Ste, #100

‘Mt. Pleasant, South Carolina 29464
(843) 375-2008 (phone)

20 The Defendants statement of issues on appeal do not identify the formation of a valid
' agrecment to arbitrate or the intertwined nature of the Arbitration Agresment as being presented
for review. Accordingly, those issues are not.propetly preserved and Plaintiff further requests
" the cotirt affirm the trial court’s decision pursuant to SCACR Rule 208(b)(1)(B).
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