STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

CAROL JENKINS JACKSON AND
JUDY SHARON JENKINS WATKINS,

PlaintifTs,
vS.

MICHAEL F. RIVERS, R.M. LAPP, TRUSTEE
FOR THE ST. HELENA ASSET TRUST, HEIRS
OF HARRISON RIVERS, HEIRS OF OPHELIA
RIVERS, HEIRS OF HAROLD W. RIVERS,
HEIRS OF RACHAEL CHISHOLM, HEIRS OF
FLORENCE C. PARKER, HEIRS AT LAW OF
REUBEN M. CHISHOLM, AND ALSO
VERNELL L. SMASHUM, BARBARA
MCCLARKING, BEVERLY J. SCOTT, AMOS
WILLIAMS, CLIFFORD HUFF, SANDRA
MACK-HUFF, TRUSTEE FOR THE
MARGARET LOYD SUMPTER TRUST DATED
AUGUST 30, 2002, JOSEPH A. MOORE ALL OF
WHOM ARE BELIEVED TO BE ADJACENT
LANDOWNERS AND ARE MADE
DEFENDANTS IN THIS ACTION, AND ALSO,
ALL OTHER PERSONS UNKNOWN HAVING
OR CLAIMING TO HAVE ANY RIGHT, TITLE,
ESTATE, INTEREST IN OR LIEN UPON THE
REAL PROPERTY OR ANY PART THEREOF
DESCRIBED IN THE COMPLAINT HEREIN, AS
JOHN DOE AND MARY ROE, INCLUDING
ALL PERSONS WHO MAY BE DECEASED,
MINORS, IN THE MILITARY SERVICE OF THE
UNITED STATES WITHIN THE MEANING OF
TITLE 50, UNITED STATES CODE, REFERRED
TO AS THE SERVICEMEMBERS CIVIL
RELIEVE ACT, AS AMENDED, PERSONS NON
COMPOS MENTIS AND UNDER ANY OTHER
DISABILITY,

Defendants.

) IN THE COURT OF COMMON PLEAS
) FOURTEENTHIUDICIAL CIRCUIT
) CASE NO.: 2020-CP-07-00829

‘ORDER DENYING MOTION
FOR RECONSIDERATION

AUG 09 2023
SC Court of Appeals
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This matter came to be heard before me via WebEx in the Beaufort County Court of
Common Pleas on May 31, 2023 for the purpose of hearing the Motion for Reconsideration filed
on behalf of the Plaintiffs on May 13, 2022, requesting that I reconsider my Order filed on May 6,
2022.

After careful consideration of the Motion to Reconsider, the record in this matter, and the
arguments of counsel, I am unable to discover any material fact or principle of law that has been
either overlooked or disregarded, and the Motion for Reconsideration is accordingly denied.

In their Motion for Reconsideration, the Plaintiffs put forth two (2) grounds for
reconsideration. Each of these grounds is addressed in turn below.

First, the Plaintiffs note that “it is not disputed by any of'the parties that the Plaintiffs owned
the portion of the 4.31 acres located north to the fence encroachment.” The Plaintiffs complain
that the foregoing “is not the finding of the court and is not included in the Order.” Motion for
Reconsideration, pg. 2.

This assertion by the Plaintiffs is incorrect. The foregoing language is an express finding
of the Court and is explicitly set forth in the Order in Finding of Fact Number 4 on page 5 of the
Order.

The second “ground” advanced by the Plaintiffs is based upon the fact that a portion of the
premises was mortgaged and subsequently foreclosed upon in 2005. The Plaintiffs argue that the
Defendant Rivers, by issuing the mortgage, “gave up all claim of any sort to the premises to the
bank.” This is clearly not the law. Motion for Reconsideration, pg. 2. It’s elementary that a
landowner, by obtaining a mortgage, does not “give up all claim of any sort to the premises to the
bank.” The landowner is simply giving the bank a security interest in the event that the underlying

loan is not paid.
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The Plaintiffs also argue that the 2005 mortgage resulted in the “surrender of any accrued
(sic. title) by adverse possession.” Id.

Taking a mortgage out on property, however, does not magically erasc vested title, whether
that title was obtained by adverse possession or by deed.

Title vesting by adverse possession is the same as if title vested by an express grant or deed.
“A title by adverse possession, being ordinarily regarded as equivalent to that derived by a grant
or conveyance, may be lost or divested only in the same matter.” 2 C.J.S. Adverse Possession
§276.

“Because the completion of a period of adverse possession, accompanied by the

other essentials imposed by statute, is ordinarily regarded as vesting a perfect legal

title in the adverse claimant equivalent in legal effect to one acquired by a formal

grant or conveyance, after title by adverse possession has been perfected, it cannot

be divested by acts other than those which would be required in a case where titie

was by deed. In other words, a title acquired by adverse possession can be divested

in the manner, and only in the manner that a title acquired by formal conveyance

made be divested, such as, by a conveyance, or by another adverse possession.”
Id. Accord, Taylor v. Bell, 87 So. 3d 1134 (Miss. Ct. App. 2012); Schuliz v. Dew, 1997 SD 72,
564 N.W.2d 320 (S.D. 1997); Gorman v. City of Woodinville, 175 Wash. 2d 68, 283 P.3d 1032
(2012); Beard v. Henn, 28 11l. 2d 11, 190 N.E.2d 345 (1963); Barry v. Thomas, 273. Ala. 527,
142 So. 2d 918 (1962); Porter v. Posey, 592 S.W.2d 844 (Mo. Ct. App. E.D. 1979); Converse v.
Kenyon, 178 Neb. 151, 132 N.W.2d 334 (1965); Carison y. C & C Coal Ca., 115 F. Supp. 666
(E.D. Ky. 1953), judgment aff’d, 218 F.2d 384 (6™ Cir. 1954); Noble v. Cooke, 253 S.W.2d 911
(Tex. Civ. App. Texarkana 1952, writ refused n.r.e.

In this case, Defendant Rivers’ predecessors in title acquired good title to the disputed
premises in 1953 (at the latest) and that title was just as good as if they had been granted a general

warranty deed. A subsequent mortgage and foreclosure several years later does not negate that

title.

62800/0400Z02#3SVD - SYI1d NOWWOD - LHO4NY3Ad - Wd €€ 8L NI €202 - d3114 ATTVIINOHLO3 T3



Accordingly, once title vested in Defendant Rivers’ family in 1953 the chain of title
continued thereafter uninterrupted the same as if a deed has been issued to the disputed property
on that date.

Additionally, even if title by adverse possession had not already vested many years earlier,
the mortgage and foreclosure does not prevent the continued accrual of adverse possession. This
is because tacking of adverse possessors is permitted as long as there is privity between the adverse
possessors. Privity exists where there has been a transfer of possession by some act or by operation
of law. Privity for purposes of adverse possession exists between a mortgagor and a mortgagee.
2 C.J.S. Adverse Possession, §164. See also, Lively v. Wick, 122 Colo. 156, 221 P2d 374 (1950)
(“Acquisition of title by mortgagee through foreclosure did not break chain of privity of possession
between defendants and their earlier predecessors in interest for purpose of determining whether
period of adverse use by defendants and their predecessors was sufficient to establish title in the
defendants.” Headnote 4); Durden v. Groce, 159 8.W.2d 941 (Tex. Ct App. 1941).

In summary, the subject Order correctly notes that it is not disputed by any of parties that
the Plaintiffs own the portion of the 4.31 acres located to the north of the fence encroachment and
this is expressly included in Ithe Or;:ier as an expli;:it ﬁndiné of fact. Additionally, the subsequent
mortgage and foreclosure of the subject premises did not act to erase title to the disputed premises
which had vested in the Defendant Rivers’ predecessors in title decades earlier.

IT IS, THEREFORED, ORDERED that the Plaintiff’s Motion for Reconsideration shall
be and is hereby denied.

AND IT IS SO ORDERED.

The Honorable Maite Murphy
Beaufort County Court of Common Pleas
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Beaufort Common Pleas

Case Caption: Benjamin Jenkins , plaintiff, et al VS Michael F Rivers , defendant, et
al
Case Number: 2020CP0O700829 |

Type: Ordqr/Other

So Ordered

s/ Maite Murphy 2166

Electronically signed on 2023-07-18 12:54:21 page 5 of 5
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