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State of South Carolina 
 
County of Orangeburg 



) 
) 
) 



 
Court of General Sessions 



2022-NI-38-00006 
 
 



Michelle Frazier, et al., 
 
 vs. 
 
Orangeburg Post Acute, LLC, 
et al. 



) 
) 
) 
) 
) 
) 



 
 
Transcript of Record 



 



September 22, 2022 
Orangeburg, South Carolina 
  



 
 
B E F O R E: 
 



The Honorable Maite Murphy, Presiding Judge. 
 



A P P E A R A N C E S (All present by video or telephone): 
 



Ayesha T. Washington 
Attorney for the Plaintiff 
 
 
Jerome B. Crites, III 
Attorney for the Defendant, 
Orangeburg Post Acute, LLC 
 
 
Kelli L. Sullivan 
Attorney for the Defendant, 
Halcyon Rehabilitation, LLC 
 
 
 



 
 



Cylia Israel 
Proofreader 
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THE CLERK:  The next one on the roster is 22-NI-38 number 



6, and that's Michelle Frazier v. Orangeburg Post Acute, and 



it's the Halcyon Rehabilitation motion to dismiss. 



MR. CRITES:  And Judge, just before we get going on that 



one, (indiscernible) said Orangeburg Post Acute had a motion 



to dismiss, which the parties have since resolved, leaving 



only Halcyon's motion to dismiss. 



THE COURT:  Okay.  So that matter's resolved? 



MR. CRITES:  Yes, ma'am. 



THE COURT:  Thank you. 



MR. CRITES:  Yes, ma'am. 



MS. SULLIVAN:  Yes, ma'am.  Good afternoon.  This is 



Kelli Sullivan for Halcyon Rehabilitation. 



THE COURT:  Good afternoon, Ms. Sullivan. 



MS. SULLIVAN:  Hi, there.  I apologize, Your Honor.  I'm 



sitting in my car in a parking lot because I have a hearing at 



the Board of Nursing in a few minutes, and I was trying to 



make both things happen.  So I apologize for the lovely 



background you're probably seeing. 



THE COURT:  That's not a problem.  So I understand that 



this matter has actually been resolved; is that correct? 



MS. SULLIVAN:  No, ma'am.  I'm with Halcyon 



Rehabilitation.  My motion to dismiss is still pending.  I 



believe there was one pending from Orangeburg Post Acute that 



has been resolved. 
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THE COURT:  Okay.  All right.  So are you ready to 



proceed? 



MS. SULLIVAN:  Yes, ma'am. 



THE COURT:  All right.  I'll be happy to hear from you. 



MS. SULLIVAN:  Thank you, Your Honor. 



This is a nursing home negligence case.  And I hate to do 



this, but I need to give you a little bit of background.  The 



patient in this case passed away July 25th -- I'm sorry, July 



28th of 2018.  And plaintiffs filed an intent and a summons 



and complaint against a myriad of other entities at the end of 



July and through December of 2021.  Halcyon was not involved 



in any of those complaints or notices of intent or anything.  



And it's my understanding some of those have been dismissed. 



But beginning in March 17th of 2022, the plaintiffs filed 



a new notice of intent that named Halcyon.  This was the first 



Halcyon had been named.  They included with that notice of 



intent an expert affidavit.  However, that expert affidavit 



did not mention Halcyon Rehabilitation at all.  Halcyon was 



not in the caption.  There was no indication that the expert 



named Charlotte Sheppard had reviewed any Halcyon documents.  



There don't appear to any arguments in the notice of intent.  



They even talk about negligence in the provision of 



rehabilitation services.  It's my understanding that this 



patient passed away due to dehydration and sepsis and some 



other issues, not anything that you would expect from a 
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rehabilitation service. 



So for that reason, Your Honor, we have filed this motion 



to dismiss.  First of all, we believe it's out of time, since 



the motion -- the notice of intent was filed in March 17th of 



2022, and this death was July 28th, 2018.  But even further 



than that, Your Honor, I don't believe that this expert 



witness affidavit, since it doesn't address any deficiencies 



of Halcyon at all, is appropriate and is a comprehensive 



enough affidavit to meet the standards required. 



The affidavit of Ms. Sheppard, who is the nurse in this 



case, again, she did not mention Halcyon at all.  She does not 



note that she reviewed any Halcyon records.  She listed 



multiple bullet points of negligence, none of which reference 



any rehabilitation activities.  Paragraph 10 of that affidavit 



talks about deviations by Edisto Post-Acute, which is the 



facility itself, not the rehab company. 



I understand that Ms. Washington seems to believe that 



because there is some kind of common ownership -- some element 



of common ownership between Halcyon and the nursing facility 



itself that that is enough, Your Honor.  But she has not 



alleged any negligence on the part of Halcyon whatsoever, 



either in the notice of intent or in the affidavit of Ms. 



Sheppard. 



So for those reasons, Your Honor, we believe she has 



failed to meet the notice of intent burdens and ask that the 
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notice of intent be dismissed as to Halcyon. 



THE COURT:  Thank you, Ms. Sullivan.  Ms. Washington? 



MS. WASHINGTON:  Yes, Your Honor.  Thank you.  May it 



please the Court, Your Honor. 



THE COURT:  Yes, ma'am. 



MS. WASHINGTON:  We are asking Your Honor to deny 



Halcyon's motion to dismiss for a few reasons.  Like we said, 



it's important to give some background content on the road 



that we've taken to get where we are today. 



Initially, when I filed, we filed against the facility 



where Ms. Frazier, quote unquote, "was" at the time of death 



to learn that they had in the previous year filed for 



bankruptcy.  So we had, in fact, had named the entity for 



which she was a resident of at the time of death.   



I submitted an affidavit, which -- a memo and some 



supporting documentation, will kind of give Your Honor some 



history on this particular facility.  In the three years that 



Ms. Frazier was admitted there, the facility changed its name 



each year.  So year one, it was a different name.  Year two, 



it was a different name.  Year three -- and I'll tell Your 



Honor in a few minutes why that's important to why we have 



taken this kind of road to get where we are today with regard 



to Halcyon. 



But I will say, on the face of my notice intent, and I 



will say that we are -- we timely filed.  Like Ms. Sullivan 
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said, Ms. Frazier died on July 28th of 2018.  The earliest, if 



we are accounting for the eight additional months for the 



claims under 62-3-109 -- I believe I got that right off the 



top of my head -- the earliest the statute would have ran 



would be March 28th, 2022.  Certainly, our second notice of 



intent naming new corporate defendants after learning that the 



facility had, in fact, filed bankruptcy was filed on March 



17th, so we take the position that we have timely filed. 



And we believe that our allegations in our notice of 



intent -- which by the way, had a summons and complaint 



attached to it -- and if you look at page 10 of that, we 



indicate that we allege corporate negligence.  So with respect 



to Halcyon, we have, I'll point out the FOIA documents that we 



received from the Department of Health and Human Services, the 



costs of Medicaid Cost Reports indicate that Halcyon has a 



common interest and control over the facility. 



So we have alleged corporate negligence claims, which we 



believe that we should have an opportunity to determine the 



nature of their interest and what level of control did they 



have over the operations.  And I spell out and I make those 



allegations in my summons and complaint that was attached to 



the notice of intent.   



And I will say that just on the face of the actual FOIA 



documents, the Medicaid Cost Reports, they received income 



from the facility, a large sum of income from the facility.  
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It indicates on the face of the document that they had common 



control and interest.  And I believe that the Defendant's 



motion to dismiss them, arguing the fact that our actual 



expert affidavit does not include them, is not required under 



the Dawkins case because we're alleging corporate negligence.  



We're not alleging malpractice and we're trying to attach it 



at this point.  Now, later on down the line, depending on what 



we determine through discovery, rather or not those defendants 



had what level of control, what level of ownership they have 



in the company, we feel like at that point in time, we will be 



able to confirm our allegations regarding the corporate 



negligence here.   



I have mentioned, and I've done it in my memo, and I've 



also -- Your Honor, forgive me, I have 11 exhibits attached to 



my memo.  But what I did was I tried to lay a foundation, Your 



Honor, to see why we're -- it is common practice now for the 



industry, the nursing home industry, to create these, what we 



call, single-purpose entities.  And they funnel the money up, 



so that the lower level, the facility looks like it's 



bankrupt.  And you can see, just based on the fact that Ms. 



Frazier was there for three years, and each year, there was a 



new facility name.  And all of those entities have, at some 



point, filed bankruptcy, and which, we take the opinion that 



that is the result of trying to evade and avoid liability in 



these cases.  And I provided a couple of articles on that just 
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showing that how even the government, our federal government, 



is having a difficult time determining who's, in fact, running 



the nursing facility. 



So I feel as though there's a number of indications that 



Halcyon Rehab, based on the deed head (phonetic) documents, 



which basically says -- and I've attached it as an exhibit -- 



that they had common control and interest in the facility, 



does have a duty to Ms. Frazier under any theory, alter-ego, 



unity of interest, and even piercing the corporate veil, that 



we're able to depose and do some discovery to flesh out those 



allegations. 



And for those reasons, Your Honor, I think that the 



Defendant's motion should be dismissed. 



THE COURT:  Thank you, Ms. Washington.  Anything further, 



Ms. Sullivan? 



MS. SULLIVAN:  Briefly, Your Honor.  A couple of things.  



First of all, again, this is a 12(b)(6) motion.  This is not 



something that we're supposed to be considering matters 



outside the four corners.  So to the extent that Ms. 



Washington has submitted 11 exhibits to you, Your Honor, I 



would argue that that makes this a Rule 56, not a Rule 



12(b)(6). 



But beyond that, Ms. Washington is also seeming to argue 



that she gets an additional eight months on the statute of 



limitations because this patient passed away.  While that may 
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be true for a survival claim, it is not true for a wrongful 



death claim.  If you look carefully at that section in the 



Probate Code, the eight-month extension, so to speak, on the 



statute of limitations is for claims that the deceased would 



have had at the time of their death.  So that would be for a 



survival claim only, not a wrongful death claim. 



Thirdly, Ms. Washington seems to think it's some vast 



conspiracy that a rehabilitation company that performs 



rehabilitation services at a nursing home gets paid for it.  



Of course the cost reports show that nursing home paid Halcyon 



Rehabilitation for the rehabilitation services for their 



patients.  I don't think that that's any great surprise to 



anyone.  The fact that maybe there are some corporate entities 



that own Halcyon that also own the facility, that may be true; 



it may not be true.  To be real honest with you, I can't say 



one way or the other to the Court right now.  I'm not 



intimately familiar with the corporate structure of these two 



entities. 



Be we're again back to kind of a common theme, which 



seems today, that people are pleading things with absolutely 



no facts to support them, and asking the Court to just allow 



them to shore it up later, Your Honor.  And I think that's 



where we are with this.  Ms. Washington has gotten a cost 



report, sees Halcyon's name on it, sees that there might be 



some common ownership, and decides that they're an appropriate 
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defendant because a whole bunch of the other defendants are 



not gettable because they filed bankruptcy or are no longer in 



business.  So Your Honor, I believe that this is nothing more 



than really a grand fishing expedition.  But I appreciate the 



Court's time in hearing me out today. 



THE COURT:  Thank you, ladies.  I'll take the matter 



under advisement and find an opinion. 



MS. SULLIVAN:  Thank you, ma'am. 



MS. WASHINGTON:  Thank you, Your Honor. 



MS. SULLIVAN:  Have a good day. 



THE COURT:  You, too. 



(End of Transcript of Record)
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