
PLAINTIFF’S SUMMARY JUDGMENT PRESENTATION

vs.





Charleston Laboratories, Inc, an emerging specialty

pharmaceutical company dedicated to reducing opioid

induced nausea and vomiting (OINV) in opioid

pharmaceuticals, … received approval to proceed with

its proposed Clinical Development Program, utilizing a

modified 505 (b)(2) NDA process.



LEGAL TEAM

June 6, 2007

We are pleased that you have asked Womble Carlyle Sandridge &

Rice, PLLC to represent Charleston Laboratories, Inc.

(“Charleston Labs”) for general corporate legal advice, venture

capital financing, and other matters that you may request from

time to time.

Paul Bosse, CEO

Charleston Laboratories, Inc.



LEGAL TEAM

June 6, 2007

I will be responsible for our overall relationship with Charleston

Labs and my hourly rate is $450. David Baddour ($290) and

Julia Kreyskop ($225) will be assisting me on your matters.



LEGAL TEAM

Dean Rutley

Dean counsels venture capital firms in the areas
of organization, financing, equity distribution,
venture capital investments and other operational
matters.

VENTURE  MAN



LEGAL TEAM

David Baddour

Bar admission - 2002 North Carolina

FIVE-YEAR  ATTORNEY



State of  Delaware

Secretary of State

Division of Corporation

Delivered 12:55 PM 06/27/2007

Filed 12:55 PM 06/27/2007

SRV 070757504 – 4379838 FILE

CERTIFICATE OF INCORPORATION OF

CHARLESTON LABORATORIES, INC.

A STOCK CORPORATION

• FIRST: The name of this Corporation is Charleston Laboratories, Inc.

• FOURTH: The total amount of authorized common shares of this

corporation is Three thousand (3000) common shares, each having a par

value of $0.001.

• FIFTH: The name and mailing address of the incorporator are as

follows:

Name: Dean Wayne Rutley

Mailing Address: 8064 LeesburgPike, 4th Floor, Vienna, VA 22182



THREE Founding Shareholders (2007)

 G. Paul Bosse III

 Ryan Baker

 Chris Godwin

ZERO Shareholder Agreements



VENTURE MAN

Please see attached the executive one-pager for our client Charleston Laboratories, based

in Charleston, SC. … We are serving as corporate and finance counsel.

From: Dean Rutley

Sent: December 10, 2007 5:15 PM

To: Clint Richardson

Cc: Paul Bosse, Kent Webb, David Baddour

Subject: FW: Execution One-Pager for Charleston Labs

Attachments: Charleston Laboratories Executive Summary.doc



VENTURE MAN

Charleston Laboratories has identified a unique and novel Phase

III pain relief product. [CL-108]

Year 1 Year 2 Year 3 Year 4 Year 5

CL-108 Revenue (Millions) $600-800 $539-852 $681-907 $725-966 $769-$1,209

CL’s executive management, clinical research consultant and

outside board member have over 80+ years of large

pharmaceutical and entrepreneurial experience in regulatory,

clinical research, and marketing. Some of the CL team has

worked together on past industry projects that were very

successful.





Paul:

As discussed, attached for your review & comment is a draft shareholder’s agreement.

Exhibit A & Schedule A need to be added once the founding shareholders have come to

an agreement upon the specific terms of those additions.

SHA

From: Mark Blomquist

Sent: Wednesday, April 9, 2008 11:54 AM

To: Paul Bosse

Subject: Draft Shareholder’s Agreement

Attachments: Charleston Laboratories Stockholder Agreement.doc



From: Paul Bosse

Sent: Wednesday, April 9, 2008 12:26 PM

To: David Baddour

Subject: Fw:  Draft Shareholder’s Agreement

Attachments:  Charleston Laboratories Stockholder Agreement.doc

David,

Calling you now to discuss this document and what the current plan is moving forward.

Paul Bosse

SHA



From: Paul Bosse

Sent: May 20, 2008 3:50 PM

To: David Baddour

Subject: Shareholder Agreements

David,

Just wondering how these things are coming along?

Thanks,

Paul

SHA



SRA

Please find attached a draft Stock Restriction Agreement.

From: David Baddour

Sent: May 20, 2008 6:29 PM

To: Paul Bosse

Cc: Dean Rutley

Subject: Stock Restriction Agreement

Attachments: Founder Restricted Stock Agmt–v1.DOC



SRA
WHEREAS, as partial consideration for the entry into an

employment agreement between the Stockholder and the

Company dated as of even date herewith…

1. Repurchase Option.

(a) Termination of Employment. In the event that the

Stockholder’s employment with the Company is terminated prior to

May ___, 2011, for any reason, or no reason, with or without cause,

the Company shall have the right and option, for a period of sixty

(60) days next following the effective date of such termination, to

repurchase from the Stockholder, at a price of $0.001 per share

payable in cash or by check, any or all of the number of Restricted

Shares set forth on Schedule A attached hereto and made a part

hereof.

WCSR 3903823v1SRA ¶ 1(a)



SRA
5. Entire Agreement; Amendment and Waiver. This Agreement

constitutes the entire agreement between the parties hereto with

respect to the subject matter hereof, and this Agreement supersedes

and renders null and void any and all other prior oral or written

agreements, understandings, or commitments pertaining to the subject

matter hereof.

WCSR 3903823v1

SRA ¶ 5



From: Paul Bosse

Sent: May 21, 2008 8:19 PM

To: David Baddour

Subject: Shareholders

Attachments: Charleston Laboratories Stockholder Agreement.doc

SHA

Could you revise this per our discussion some weeks ago when [Landmark Pegasus] sent

this? I know we spoke about voting % and not just that one person could say no… and I

know you mentioned a few other places that we would want to change.



SHA



CONFLICTING AGREEMENTS
SRA ¶ 1(a)

1. Repurchase Option.

(a) Termination of Employment. In the event

that the Stockholder’s employment with the

Company is terminated prior to May ___, 2011, for

any reason, or no reason, with or without cause, the

Company shall have the right and option…to

repurchase from the Stockholder, at a price of $0.00l

per share payable in cash or by check, any or all of

the number of Restricted Shares set forth on

Schedule A attached hereto and made a part hereof.

SHA ¶ 2.2(a)(i)

2.2 Right to Purchase Upon Certain Other Events.

(a) The Founding Stockholder’s Right of Purchase

Each Founding Stockholder… shall have the right to

purchase… the Shares held by a Founding

Stockholder pursuant to the terms of this Section…

(i) The Terminating Stockholder who is an

employee ceases to be, for any reason, an

employee of the Company…

VS

210 Shares



CONFLICTING AGREEMENTS

1. Repurchase Option.

(a) Termination of Employment. In the event

that the Stockholder’s employment with the

Company is terminated prior to May ___, 2011, for

any reason, or no reason, with or without cause, the

Company shall have the right and option…to

repurchase from the Stockholder, at a price of $0.00l

per share payable in cash or by check, any or all of

the number of Restricted Shares set forth on

Schedule A attached hereto and made a part hereof.

2.4 Agreement Price

(i) The “Agreement Price” shall be the fair value

(“Fair Value”) of the Shares to be purchased on

a fully diluted basis, calculated on the basis of

the Company as a going concern. Initially, the

Board of Directors of the Company, in good

faith in the exercise of its reasonable business

judgment, shall determine the Fair Value of the

shares.

SRA ¶ 1(a) SHA ¶ 2.4(i)VS



CONFLICTING AGREEMENTS

5.9 Integration. This Agreement embodies the entire

agreement and understanding of the parties hereof in

respect of the actions and transactions contemplated by this

Agreement. This Agreement supersedes all other prior

written or oral understandings between and among the

parties hereto relating to the subject matter hereof.

5. Entire Agreement; Amendment and Waiver. This

Agreement constitutes the entire agreement between

the parties hereto with respect to the subject matter

hereof, and this Agreement supersedes and renders

null and void any and all other prior oral or written

agreements, understandings, or commitments

pertaining to the subject matter hereof.

SRA ¶ 5 SHA ¶ 5.9VS



CONFLICTING AGREEMENTS

Dean Rutley – April 16, 2018
Pg 87, Lns 13 – 22



CONFLICTING AGREEMENTS

David Baddour – May 2, 2018
Pg 76, Ln 24 – Pg 77, Ln 05



SHA / SRA

David and Dean,

Please see the email below that I will send with the

SA [SHA] and RSA [SRA].

Please feel free to add or delete anything from the email

below.

Paul

From: Paul Bosse

Sent: Thursday, May 29, 2008 6:33 PM

To: David Baddour; Dean Rutley

Subject: Shareholders Agreements & Vesting Schedule



SHA / SRA

Womble Carlyle and I have finished the shareholder’s agreements and a stock agreement that specifies a vesting

schedule … David Baddour & Dean Rutley are free to speak on any CL start-up issues.

1. CL is a registered Delaware C Incorporation

2. CL is a START-UP Company with only debt and no value to date (idea, non-issued patents, etc…)

3. I have been the sole director / board member

4. There have been no official board meetings to therefore no official minutes necessary (the only

official board action relates to the SC Launch debt and the organization of CL)

5. The founder stock is issued to founders at .001 / therefore the CL book will show a total of 3,000

shares sold for a grand total of $3.00.

6. These shareholders agreements will be the governing body of CL until an investor is secured and / or

documents are revised

7. We will execute employee contracts once investor is secured

Never Done by Womble

From: Paul Bosse

Sent: Thursday, May 29, 2008 9:13 PM

To: Ray Takigiku; John Ameling

CC: Dean Rutley; David Baddour

Subject: Shareholders Agreement and Stock Agreement



SHA

Same 210 from SRA



SRA

WCSR 3903823v1

210 Shares
Subject to Vesting



210 From SRA 

& SHA



SHA

SRA

IT  ONLY  MATTERS  WHEN  IT  MATTERS



SECTION 83(b)

WCSR 3916694v4



SECTION 83(b)

WCSR 3916694v4

Same Language as SRA

No Mention of SHA

WRONG



SECTION 83(b)

Charles:

You are correct in your email below that many of the inquiries you raised are business,

not legal, issues. … Below in brackets and RED text are certain initial responses to your

email.

Dean

From: Dean Rutley

Sent: Monday, June 16, 2008 7:26 PM

To: Charles Kaufmann

Cc: David Baddour

Subject: RE: Bernie Schachtel



SECTION 83(b)

Dean,

…Be that as it may, and assuming the restrictions remain and 83b applies, I believe Bernie should

forfeit his shares only if he is terminated for “cause” or voluntarily terminates his employment other

than by reason of constructive discharge. The language now gives unusually broad discretion to get

rid of him for any reason. [Charles: for a start-up with very few dollars left Paul doesn’t want

to complicate the arrangement with Bernie. Paul said that NONE of the initial

founders/employees will have employment agreements. The simple structure is that ALL

vested shares are for the founder/employee to KEEP and the unvested shares are paid over

time for service during the vesting period. Thus termination of the employment relationship

for ANY reason would result in the employee keeping ALL shares that are vested and just a

stoppage of any further vesting. We can discuss this further with you.]



SECTION 83(b)

Dean Rutley – April 16, 2018
Pg 141, Ln 23 – Pg 142, Ln 21



STOCK SPLIT



STOCK SPLIT



YOU’RE

FIRED!



From: David Baddour

Sent: Tuesday, March 16, 2010 11:23 AM

To: Dean Rutley

Subject: Founder Restricted Stock Agmt (Takigiku)

Attachments: Founder Restricted Stock Agmt (Takigiku)-v3.DOC

TERMINATING DR. T

Dean,

Spoke with Paul for about an hour this morning. They need to get rid of Ray

Takigiku, their COO, but they want to take all of his stock back (vested and

unvested). Let me know when you have a couple of minutes, and I’ll update

you.

David

Two Years Later

all of his stock back

O n l y  s e n t  S R A – N O T  S H A



SR
A

IT MATTERS



70,000

Unvested



TERMINATING DR. T

David Baddour – May 2, 2018
Pg 36, Ln 05 – Pg 36, Ln 08



TERMINATING DR. T

David,

Being that none of us have ever had to terminate anyone, nor do we have a human

resource department, we were hoping / would feel best if you could draft the short

termination letter using the language (mutual releases, non disparagement etc.) that you

know we need in the letter and we can insert the payment / stock section and place on our

letterhead.

Paul

From: Paul Bosse

Sent: Wednesday, March 17, 2010 10:58 AM

To: David Baddour

Subject: Termination Letter



TERMINATING DR. T

Dean,

Would you like me to do this?

Okay. But pull a form from one of the labor & employment guys.

From: David Baddour

Sent: Wednesday, March 17, 2010 10:59 AM

To: Dean Rutley

Subject: Re: Termination Letter

From: Dean Rutley

Sent: Wednesday, March 17, 2010 10:59 AM

To: David Baddour

Subject: Re: Termination Letter



TERMINATING DR. T

I need to get everyone on the mgt team to sign a copy of the termination letter and

overnighted to John for Friday. I need your help on the Severance section as it relates to

the stock. Is it the 210 shares? and other sections as you see fit.

Paul

From: Paul Bosse

Sent: Wednesday, March 17, 2010 8:30 PM

To: David Baddour

Subject: Ray Termination

Attachments: Ray Takigiku Termination Letter.doc; Ray Takigiku Mutual 

Release.doc



TERMINATING DR. T

Severance.

As severance, and in lieu of all ownership of Charleston Laboratories, Inc

common stock, Charleston will pay to you $70,002.10 upon closing the

Series B Preferred stock investment round. The $70,002.10 includes your

$20,000.00 original investment plus a $50,000.00 salary for your work

during the 12 month period and $2.10 for repurchase of your original 210

common stock shares at 0.0001 notwithstanding the existence of just cause

for the termination of your employment.

Ref:  Termination Letter with Cause

Dear Ray Takigiku, Ph.D.

CC – David Baddour, Womble Carlyle Sandridge & Rice

Attempted Reference to SRA



TERMINATING DR. T

RESOLVED that the Corporation will repurchase all of the

Common Stock currently held by the Corporation’s former Chief

Operating Officer, Ray Takigiku, pursuant to Article 2.2(a) of the

Corporation’s Stockholders Agreement.

CHARLESTON LABORATORIES

MINUTES OF MEETING OF BOARD OF DIRECTORS

March 22, 2010 at 9:30am

RESOLVED that in accordance with the repurchase protocol

outlined in Article 2 of the Stockholders Agreement, the Board of

Directors determines the Fair Market Value of the Corporation’s

Common Stock to be $0.01 per pre-recapitalization share or

$0.000005 per fully-diluted share of Common Stock.



TERMINATING DR. T

The following should be returned to Mr. Takigiku:

1) The second fully executed original of Redemption and Separation Agreement

and Release

2) Check for $420

3) Photocopy of his original stock certificate, with words “cancelled” stamped or

written across his name

From: David Baddour

Sent: Monday, March 22, 2010 4:19 PM

To: Paul Bosse

Cc: Dean Rutley

Subject: Takigiku Paperwork

Attachments: Charleston Labs–Takigiku Redemption and Release Agmt-v1.DOC; Charleston Labs–Board 

Consent re Redemption-v1.DOC; Charleston Labs–Takigiku Stock Power-v1.DOC



WHEREAS, it is deemed desirable and in the best interest of the

Corporation and its shareholders to redeem the Redemption

Shares for a total purchase price of Four Hundred Twenty Dollars

($420.00) payable in cash, and to settle all other matters relating

to Takigiku’s employment on the terms and conditions described

in that Redemption and Settlement Agreement and Release by

and between Takigiku and the Company.

TERMINATING DR. T

WHEREAS, Mr. Ray Takigiku (“Takigiku”) is the record and

beneficial owner of Four Hundred Twenty Thousand (420,000) of

the issued and outstanding shares of $0.001 par value Common

Stock of the Corporation (the “Redemption Shares”);

ACTION WITHOUT MEETING OF THE

BOARD OF DIRECTORS OF

CHARLESTON LABORATORIES, INC.

March 22, 2010

Attempted Reference to SRA Cert #14

WCSR 4338500v1



TERMINATING DR. T

As we’ve discussed, if Ray doesn’t agree to the package (and the contingent $70k

payment) it is likely that he’ll have a claim on the vested portion of his stock. If CL does

nothing to change the status quo, it is likely that Ray will simply sit tight and do nothing,

until such time as the stock becomes worth something, which is when he’ll file suit.

Again the worst case scenario seems to be that he’ll ultimately be entitled to the vested

portion of his stock.

From: David Baddour

Sent: Thursday, March 25, 2010 6:20 PM

To: Paul Bosse

Cc: Dean Rutley

Subject: FW: Ray Takigiku

Attachments: Charleston Labs–Takigiku Package.DOC; Takigiku Redemption and Release Agmt-v2.DOC



TERMINATING DR. T

As we’ve discussed, if Ray doesn’t agree to the package (and the contingent $70k

payment) it is likely that he’ll have a claim on the vested portion of his stock. If CL does

nothing to change the status quo, it is likely that Ray will simply sit tight and do nothing,

until such time as the stock becomes worth something, which is when he’ll file suit.

Again the worst case scenario seems to be that he’ll ultimately be entitled to the vested

portion of his stock.

From: David Baddour

Sent: Thursday, March 25, 2010 6:20 PM

To: Paul Bosse

Cc: Dean Rutley

Subject: FW: Ray Takigiku

Attachments: Charleston Labs–Takigiku Package.DOC; Takigiku Redemption and Release Agmt-v2.DOC



TERMINATING DR. T

As we’ve discussed, if Ray doesn’t agree to the package (and the contingent $70k

payment) it is likely that he’ll have a claim on the vested portion of his stock. If CL does

nothing to change the status quo, it is likely that Ray will simply sit tight and do nothing,

until such time as the stock becomes worth something, which is when he’ll file suit.

Again the worst case scenario seems to be that he’ll ultimately be entitled to the vested

portion of his stock.

From: David Baddour

Sent: Thursday, March 25, 2010 6:20 PM

To: Paul Bosse

Cc: Dean Rutley

Subject: FW: Ray Takigiku

Attachments: Charleston Labs–Takigiku Package.DOC; Takigiku Redemption and Release Agmt-v2.DOC



TERMINATING DR. T

As we’ve discussed, if Ray doesn’t agree to the package (and the contingent $70k

payment) it is likely that he’ll have a claim on the vested portion of his stock. If CL does

nothing to change the status quo, it is likely that Ray will simply sit tight and do nothing,

until such time as the stock becomes worth something, which is when he’ll file suit.

Again the worst case scenario seems to be that he’ll ultimately be entitled to the vested

portion of his stock.

From: David Baddour

Sent: Thursday, March 25, 2010 6:20 PM

To: Paul Bosse

Cc: Dean Rutley

Subject: FW: Ray Takigiku

Attachments: Charleston Labs–Takigiku Package.DOC; Takigiku Redemption and Release Agmt-v2.DOC

“change the status quo” = D.J. Action



TERMINATING DR. T

As we’ve discussed, if Ray doesn’t agree to the package (and the contingent $70k

payment) it is likely that he’ll have a claim on the vested portion of his stock. If CL does

nothing to change the status quo, it is likely that Ray will simply sit tight and do nothing,

until such time as the stock becomes worth something, which is when he’ll file suit.

Again the worst case scenario seems to be that he’ll ultimately be entitled to the vested

portion of his stock.

From: David Baddour

Sent: Thursday, March 25, 2010 6:20 PM

To: Paul Bosse

Cc: Dean Rutley

Subject: FW: Ray Takigiku

Attachments: Charleston Labs–Takigiku Package.DOC; Takigiku Redemption and Release Agmt-v2.DOC



TERMINATING DR. T

As we’ve discussed, if Ray doesn’t agree to the package (and the contingent $70k

payment) it is likely that he’ll have a claim on the vested portion of his stock. If CL does

nothing to change the status quo, it is likely that Ray will simply sit tight and do nothing,

until such time as the stock becomes worth something, which is when he’ll file suit.

Again the worst case scenario seems to be that he’ll ultimately be entitled to the vested

portion of his stock.

From: David Baddour

Sent: Thursday, March 25, 2010 6:20 PM

To: Paul Bosse

Cc: Dean Rutley

Subject: FW: Ray Takigiku

Attachments: Charleston Labs–Takigiku Package.DOC; Takigiku Redemption and Release Agmt-v2.DOC

David Baddour – May 2, 2018
Pg 28, Ln 07 – Pg 28, Ln 20



On Friday March 19th your employment was terminated with cause. Please

find the enclosed check in the amount of $2.10, which the company hereby

tenders as payment in full for your equity.

TERMINATING DR. T

Cc: David Baddour, Womble Carlyle Sandridge & Rice

Womble Drafted

March 26, 2010

Ray Tagigiku, Ph.D

Re: Termination of Employment / Redemption and 

Settlement Agreement / Stock Power



TERMINATING DR. T

A. The Stockholder [Takigiku] is the holder of stock certificate

no. 14, representing 420,000 of the Company’s common

stock, par value $0.001 per share (the “Common Stock”).

The Stockholder is a party to that certain Stock Restriction

Agreement dated May 30, 2008, pursuant to which the

Common Stock is subject to vesting.

REDEMPTION AND SETTLEMENT AGREEMENT AND RELEASE

S R A  N O T S H A

B. On March 19, 2010 the Stockholder's employment with the

Company was terminated for cause, and the Company

believes it has several causes of action against the

Stockholder. Nevertheless, the Company and the Stockholder

desire to resolve any and all disputes as provided herein..





TERMINATING DR. T

I’m working with Ray Takigiku on issues relating to Charleston Labs. Office is 513-352-

6646, cell is 513-240-3001 email is David.willbrand@thomsonhine.com. Look forward

to speaking with you!

DW

From: David Willbrand

Sent: Wednesday, April 7, 2010 2:07 PM

To: David Baddour

Subject: Lawyer Contact Inquiry



TERMINATING DR. T

From: Unify Messaging System

Sent: Tuesday, April 27, 2010 9:11 AM

To: David Baddour

Subject: Voice Message from Paul Bosse (8433643256)

Attachments: VoiceMessage.wav



TERMINATING DR. T

Paul,

Got your VM – no word from Ray or his attorney. I recommend we sit tight, at

least for now.

Keep us posted – and good luck – on the next round!

David

From: David Baddour

Sent: Tuesday, April 27, 2010 11:11 PM

To: Paul Bosse

Subject: Your VM



TERMINATING DR. T

Just chatted with Dean; he has to run, but thinks the counteroffer below is dead on

arrival. … Dean’s strong recommendation is to just ignore Ray and focus on closing

your next round. If you want to fight with Ray once you have funding, that would be a

different story.

From: David Baddour

Sent: Thursday, May 6, 2010 11:29 PM

To: Paul Bosse

Cc: Dean Rutley

Subject: FW: 10 Charleston/Takigiku Conversation



TERMINATING DR. T

… Charleston Labs is willing to file suit and take any actions necessary to make this

situation right, from their perspective.

From: David Baddour

Sent: Friday, May 7, 2010 10:39 AM

To: David Willbrand

Subject: FW: 10 Charleston/Takigiku Conversation



TERMINATING DR. T

David,

The May 30, 2008 Stock Restriction Agreement provides that Ray’s 210 common shares are subject

to a stepped buyback. If employment is terminated between May 30, 2009 and May 30, 2010, the

Company can buy back 70 common shares – which, on a 2,000:1 split basis, equates to 140,000

common shares. That would leave 280,000 common shares in Ray’s hands, or 4.67% of the post-

settlement common and 4.25% of the fully-diluted equity. On what basis do you believe that the

Company is entitled to a full repurchase (even a for-cause termination (which Ray vigorously

contests, as you know) is subject to this step process)?

From: David Willbrand

Sent: Tuesday, May 18, 2010 11:27 PM

To: David Baddour

Subject: RE:  10 Charleston/Takigiku Conversation

SRA vs. SHA



TERMINATING DR. T

Unless you can get a company favorable deal prior to closing, my strong advice is to leave this issue

alone until AFTER you have raised your next round. Then look at negotiations with Ray and his

counsel. If early discussions go sideways, it could blow up any investor deal before it happens.

You’ll have more cash to fight and more leverage after a new financing round.

From: Dean Rutley

Sent: Tuesday, May 18, 2010 1:59 PM

To: Ryan Baker; David Baddour

Cc: Paul Bosse

Subject: RE: FW:  10 Charleston/Takigiku Conversation



CAP TABLE

A couple of additional questions:

If we want to put all of the 420 shares formerly owned by Ray into the option pool (i.e., stock that is

classified as “authorized but unissued”):

(2) In doing so, are you aware of any potential tax implications for which we should account?

From: Mitchell S. Ryan [Ryan-Lawyers.com]

Sent: Tuesday, March 8, 2011 11:55 AM

To: David Baddour

Subject: RE:  Stock Ledger / SOP

Retained by CL to assist with Cap Table



CAP TABLE

To answer your questions below:

(2) I am certainly comfortable as well assuming we do in fact get Ray’s shares back. In other

words, all we’ve done is shift Ray’s 420,000 shares from his line to the Option pool line on the cap

table, thus there has been no net dilution. To be clear, even if we ultimately do not get all of Ray’s

shares back, we still have a strong argument that there is no securities law issue, given that the

corporate documents clearly permit us to increase the size of the pool.

From: David Baddour

Sent: Tuesday, March 8, 2011 11:55 AM

To: Mitchell S. Ryan [Ryan-Lawyers.com]

Cc: Paul Bosse

Subject: RE:  Charleston Labs – Revised Cap Table for Auditor (Feb 2011).xlsx



CAP TABLE

David Baddour – May 2, 2018
Pg 169, Ln 11 – Pg 170, Ln 05



CAP TABLE

I thought you had asked me to do so.

Clearly there is uncertainty about the legal status of those shares. For example, as I told Paul

earlier this week, if our firm were asked to give a formal legal opinion on the capitalization of the

company, we would very likely have to qualify the opinion as to the legal status of Ray’s shares

(until the dispute is resolved).

From: David Baddour

Sent: Tuesday, March 10, 2011 1:43 PM

To: Mitchell S. Ryan [Ryan-Lawyers.com]

Cc: Paul Bosse

Subject: RE:  Charleston Labs – Revised Cap Table for Auditor (Feb 2011).xlsx



CAP TABLE

George A. Scott – ChasLabs 30(b)(6)
December 4, 2018

Pg 261, Ln 17 – Pg 264, Ln 20



CAP TABLE

David and Dean,

Attached is the Common Stock Ledger reflecting the repurchase of Ray Takigiku’s shares. Please

let me know if there are any changes or corrections.

From: Rosanne Labrozzi

Sent: Tuesday, March 15, 2011 12:46 PM

To: David Baddour

Cc: Dean Rutley

Subject: RE:  Charleston Labs – Revised Cap Table for Auditor (Feb 2011).xlsx

Attachments: Common Stock Transfer Ledger–v6.xls



CAP TABLE

WCSR 3928963



CAP TABLE

George A. Scott – ChasLabs 30(b)(6)
December 4, 2018

Pg 265, Ln 02 – Pg 267, Ln 6



PROTECT EACH OTHER
From: Karl Knoll

Sent: Thursday, May 26, 2011 2:30 PM

To: David Baddour

Subject: Voice message from Knoll, Karl

Attachments: VoiceMessage.wav

PARTNER



PROTECT EACH OTHER

I knew that would be the case. This guy is the absolute worst kind of client. Everything is

someone else’s fault and he doesn’t have the communications skills to explain what he needs.

A formula for disaster. Maybe we really should just fire him. I am not that frustrated with him yet,

but seeing the way he is reacting to this issue makes me think that we may want to distance

ourselves before something bad happens.

From: Karl Knoll

Sent: Thursday, May 26, 2011 5:06 PM

To: David Baddour

Subject: RE:  this is what I am working off of. It shows to be right $6.83



PROTECT EACH OTHER

You know what, I think I will call his bluff on this. I am going to ask him to send me the last email

from you where you sent over the cap table. We can use this as an object lesson and have a real

heart to heart. He either needs to change his tune or find a new law firm.

Sounds good to me! But be warned, he is irrational. It is like having a conversation with my 3 year

old.

From: Karl Knoll

Sent: Thursday, May 26, 2011 5:11 PM

To: David Baddour

Subject: RE:  this is what I am working off of. It shows to be right $6.83

From: David Baddour

Sent: Thursday, May 26, 2011 5:14 PM

To: David Baddour

Subject: RE:  this is what I am working off of. It shows to be right $6.83



DECLARATORY JUDGMENT ACTION

Dean Rutley – April 16, 2018
Pg 15, Ln 21 – Pg 16, Ln 03



DECLARATORY JUDGMENT ACTION
Disclosure Schedule

JulySeptember 10, 201208

Note: The company’s former COO, Ray Takigiku, was issued 210 shares

of common stock on 5/30/08. These shares were subsequently included in

a 2000 for 1 stock split on 9/25/08, leaving Takigiku with 420,000 shares

of fully diluted stock. On March 19, 2010, Mr. Takigiku’s employment

was terminated. …

Comment[CLI1]: Karl – Do you want

to revise this word? He was not an

employee rather a founder who was

terminated. Just don’t want people to

read employee here and then in the

sections below see we have no

employees

… The company is presently considering pursuing a declaratory

judgment action as to the aforementioned 280,000 shares.



DECLARATORY JUDGMENT ACTION

Dean Rutley – April 16, 2018
Pg 185, Ln 07 – Pg 186, Ln 12



DECLARATORY JUDGMENT ACTION

David Baddour – May 2, 2018
Pg 23, Ln 22 – Pg 24, Ln 15



DECLARATORY JUDGMENT ACTION

David Baddour – May 2, 2018
Pg 70, Lns 05 – 08



JUSTICIABLE CONTROVERSY

Perhaps you believe that my client does not own any shares based

on CLI's ineffective attempt to terminate Dr. Takigiku's

employment, and divest him of his CLI shares. However, my

client refused to accept CLI's tender of $2.10 in conjunction with

the company's effort to wrongfully terminate him "with cause."

We, therefore, ardently believe that my client remains a CLI

shareholder.

September 22, 2015

Ref:  Ray Takigiku’s Shares in Charleston Labs, Inc.

S  O  L



George A. Scott Jr.

SH
A

SR
A
IT  REALLY MATTERS



JUSTICIABLE CONTROVERSY

Dean,

Per our discussion, please forward me all correspondence between Womble and Ray Takigiku's

("Ray T.") counsel regarding his employment with Charleston Laboratories, Inc. (the "Company"),

the termination thereof, and specifically, any around March of 2010 regarding any proposed

settlement agreement and the Company's exercise of its right to repurchase his stock.

From: George Scott

Sent: Tuesday, December 1, 2015 3:21 PM

To: Dean Rutley

Subject: Charleston Laboratories, Inc. – Ray T. issue



JUSTICIABLE CONTROVERSY

George A. Scott – ChasLabs 30(b)(6) – December 4, 2018
Pg 267, Ln 07 – Pg 268, Ln 17



JUSTICIABLE CONTROVERSY

Bridget Berry



Bridget Berry

Deposition

Pg 30, Lines 9-15

JUSTICIABLE CONTROVERSY

A: Well, first of all, the defense was much, much broader and much

more complicated than that. There were many, many issues raised

by the documents. And, at the beginning, we reached out to Mr.

Rutley, and he was very vague and not helpful and noncommittal

about how the stockholders agreement and the stock restriction

agreement were intended to work together.



Bridget Berry

Deposition

Pg 77, Lns 2 – 16

JUSTICIABLE CONTROVERSY

A: Okay. So I'm not going to be able to remember my answer verbatim,

but I think what I said was that the risks and the damages that they

were suffering as a result of Dr. Takigiku’s claim to be an owner of

Charleston stock was potential issues relating to the relationship

with Daiichi; potential issues relating to the relationship with its

other stockholders; potential securities issues; the fact that Dr.

Takigiku was trying to get their books and records, which are

proprietary and confidential; and the fact that SIDIS would then get

this information -- SIDIS being a competitor of Charleston.



JUSTICIABLE CONTROVERSY

Bridget Berry

Deposition

Pg 118, Lines 10-15

A: There clearly was an issue relating to the stockholders

agreement and the stock restriction agreement and who was

the rightful owner of what once had been Dr. Takigiku's

shares. So, yes, I, on behalf of Greenberg Traurig,

conducted a lot of investigation on that. Yes, I did.



DECLARATORY JUDGMENT ACTION
THIRD AMENDED COMPLAINT FOR DECLARATORY RELIEF

August 12, 2016

3. This is an action for declaratory relief brought pursuant to 28 U.S.C.

§2201(a) and Fed. R. Civ. P. 57.

36. The parties are in a bona fide dispute with regard to the ownership of

the Shares, and related rights and responsibilities, and Charleston seeks a

declaration that it is the sole owner of the Shares.

37. The relief sought from the Court is not merely the giving of legal

advice or to answer questions propounded from curiosity.

28 U.S.C. §2201

In a case of actual controversy within its jurisdiction, …, any court of the

United States, upon the filing of an appropriate pleading, may declare the

rights and other legal relations of any interested party seeking such

declaration, whether or not further relief is or could be sought.



DECLARATORY JUDGMENT ACTION

George A. Scott – 30(b)(6) – December 4, 2018
Pg 261, Lns 05 – 16



DECLARATORY JUDGMENT ACTION

WHEREFORE, Defendant/Counter-Plaintiff, DR. 

RAYMOND TAKIGIKU, prays the Court for the following:

1. Reject the interpretation of the Stockholders’ Agreement (Charleston

Labs’Exhibit “A”) sought by Charleston Labs;

2. Deny Charleston Labs had the right to repurchase (or redeem) all of the

shares of common stock owned by Dr. Takigiku in March 2010;

3. Declare that pursuant to the unambiguous, plain language of the Stock

Restriction Agreement, Dr. Takigiku is the rightful owner of at least

420,000 shares of Charleston Labs common stock;

ANSWER, AFFIRMATIVE DEFENSES, AND COUNTERCLAIM TO

PLAINTIFF’S AMENDED COMPLAINT

December 14, 2015



DECLARATORY JUDGMENT ACTION

ORDER ON MOTIONS FOR SUMMARY JUDGMENT

September 13, 2016

In order to harmonize the Agreements and give each

effect, the Court finds that SHA and SRA created

concurrent rights of the Company to repurchase the shares

in the circumstances enumerated in the SRA and the

circumstances enumerated in the SHA.

harmonize



DECLARATORY JUDGMENT ACTION

FINAL JUDGMENT

September 13, 2016

Plaintiff Charleston Laboratories, Inc. is declared the true,

sole owner of the 420,000 shares of stock in Charleston

Laboratories, Inc. previously held by Defendant Dr. Ray

Takigiku, as described in the Third Amended Complaint.



DECLARATORY JUDGMENT ACTION

MUTUAL SETTLEMENT AGREEMENT AND RELEASE

January 13, 2017

 Settles Appeal

 $250,000.00



EXPERT – STANDARD OF CARE

Law Professor (Emeritus)
University of South Carolina

1978 – present



EXPERT – STANDARD OF CARE
It is my expert opinion that WCSR violated the standard of care

in rendering legal advice and services to Charleston Labs…

Some of the breaches by WCSR and its lawyers include:

i. Creating ambiguity and legal uncertainty regarding their

client’s rights by drafting the SRA and SHA as

contemporaneous agreements without assuring their

consistency and clarifying their relationship

ii. In failing to draft the March 2010 letters terminating

Takigiku and repurchasing his shares to explicitly,

unambiguously specify the rights being exercised by

Charleston Labs and the source of those rights and in failing

to correctly refer to the SHA - not the SRA - in the attached

Redemption and Settlement Agreement.



EXPERT – STANDARD OF CARE
It is more likely than not that there would have been

no litigation between Charleston Labs and Takigiku had

they not breached these duties, and even if there had been

claims by Takigiku or litigation, it most certainly would

have been much less expensive.



DAMAGES

Greenburg Traurig Legal Fees $ 1,569,462.43

Settlement 250,000.00

Expert Witnesses/Other Consultants 6,666.59

SIDIS ?????????

TOTAL $ 1,826,129.02



DAMAGES

George A. Scott – ChasLabs 30(b)(6) – December 4, 2018
Pg 271, Ln 09 – Pg 272, Ln 2



ESTOPPEL DOES NOT APPLY

Judicial Estoppel - Elements

(1) Two inconsistent positions must be taken by the same party or parties in privity with each

other;

(2) The two inconsistent positions were both made pursuant to sworn statements;

(3) the positions must be taken in the same or related proceedings involving the same parties in

privity with each other;

(4) the inconsistency must be part of an intentional effort to mislead the court; and

(5) the two positions must be totally inconsistent-that is, the truth of one position must

necessarily preclude the veracity of the other position.

Quinn v. Sharon Corp., 343 S.C. 411, 422, 540 S.E.2d 474, 480 (2000)



ESTOPPEL DOES NOT APPLY

Judicial Estoppel - Elements

(1) Two inconsistent positions must be taken by the same party or parties in privity with each

other;

(2) The two inconsistent positions were both made pursuant to sworn statements;

(3) the positions must be taken in the same or related proceedings involving the same parties in

privity with each other;

(4) the inconsistency must be part of an intentional effort to mislead the court; and

(5) the two positions must be totally inconsistent-that is, the truth of one position must

necessarily preclude the veracity of the other position.

Quinn v. Sharon Corp., 343 S.C. 411, 422, 540 S.E.2d 474, 480 (2000)



ESTOPPEL DOES NOT APPLY

Judicial Estoppel - Purpose

• The purpose of judicial estoppel is to prevent the manipulation of the judicial system by the

litigants.

• ‘When a party has formally asserted a certain version of the facts in litigation, he cannot

later change those facts when the initial version no longer suits him.’ Id. However, the

Hayne court only adopted the doctrine as it applies to facts, not law. [Emphasis Added]

Cothran v. Brown, 350 S.C. 352, 357, 566 S.E.2d 548, 551 (2002)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997176479&originatingDoc=I6c0c1ea203d211dab386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


LEGAL FEES INCURRED IN MITIGATION

“The point, again, is not whether the client ultimately is able to obtain relief. RATHER, THE POINT IS

THAT THE ATTORNEY’S NEGLIGENCE PLACED THE CLIENT IN A POSITION WHERE HE FOUND IT

NECESSARY TO SEEK RELIEF, whether through application to the trial court, as here, or through an

appeal. That the client was able to obtain temporary or permanent relief from the adverse judgment

resulting from attorney negligence may affect the amount of damages, but it does not negate the fact

of injury.” [Emphasis added]

Safine v. Sinnott, 15 Cal. App. 4th 614 (1993)



LEGAL FEES INCURRED IN MITIGATION

“The client’s injury may be the expense of retaining another attorney. Such damages can result from

an attempt to avoid or minimize the consequences of the former attorney’s negligence. The

negligence may be erroneous advice or an incorrect document, which allegedly resulting in the

expense of defending a challenge to that advice or to a document prepared by the lawyer.” Legal

Malpractice, Smith and Mallen, Section 21:6, Direct damages – Attorneys fees and related expenses.

(2011 Edition).



LEGAL FEES INCURRED IN MITIGATION

“The rule barring recovery of fees does not prevent a successful legal-malpractice plaintiff from
recovering as damages additional legal expenses reasonably incurred outside the malpractice action
itself as a result of a lawyer’s misconduct. FOR EXAMPLE, IF A LAWYER’S NEGLIGENT TITLE SEARCH CAUSES A

CLIENT TO BUY LAND WITH AN UNCLEAR TITLE AND AS A RESULT TO INCUR LEGAL EXPENSES DEFENDING THE TITLE

AGAINST A CHALLENGER, THE CLIENT MAY RECOVER THOSE EXPENSES FROM THE NEGLIGENT LAWYER.” Restatement
of the Law Third, The Law Governing Lawyers, Volume 1, Section 53, Causation and Damages. The
American Law Institute.



LEGAL FEES INCURRED IN MITIGATION

All of this is inconsistent with the fee simple marketable title Shealy had the right to expect. We think
it inescapable that the predicament in which Shealy finds himself at this time was proximately caused
by the delicts of Walters. But for the Walters erasure, there would have been no suit by Ellis and
Shealy would have the land. Judge Nicholson’s order was not an intervening cause which insulated
Walters from liability.

Shealy should not have been called upon to defend the action; he was brought into the court solely

because the grantee in the deed was improperly substituted. He should not now be called upon, as

argued by Walters’ counsel, to bring two, or even one lawsuit in quest of good title. THE LOWER

COURT ERRED IN FAILING TO FIND THAT THE NEGLIGENCE OF WALTERS PROXIMATELY CAUSED

INJURIES TO SHEALY. We think that plaintiff has proved all elements of his case as a matter of law, so

that if the matter had been tried before a jury a directed verdict would have been in order. [Emphasis

added]

Shealy v. Walters, 273 S.C. 330, 256 S.E.2d 739 (1979)



LITIGATION PROOF DOCUMENTS

“In sum, today we affirmatively recognize causes of action both in tort and in contract by a third-party

beneficiary of an existing will or estate planning document against a lawyer whose drafting error

defeats or diminishes the client's intent.”

Fabian v. Lindsey, 410 S.C. 475, 491, 765 S.E.2d 132, 141 (2014)



PLAINTIFF’S SUMMARY JUDGMENT PRESENTATION

vs.


