
From: Nicole Dukes
To: Court Of Appeals Filings
Subject: Re: Dukes - Appellate Case No. 2023-000567
Date: Tuesday, August 15, 2023 2:43:13 PM
Attachments: Exhibits to Designation of Matter.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached are the exhibits to the designation of matter. Thank you

On Tue, Aug 15, 2023 at 11:20 AM Court Of Appeals Filings <ctappfilings@sccourts.org>
wrote:

Dear Counsel:

 

The Court has received your filing. A stamped copy is attached for your records.

 

Thank you.

 

From: Nicole Dukes <dukesn1@gmail.com> 
Sent: Tuesday, August 15, 2023 11:10 AM
To: Court Of Appeals Filings <ctappfilings@sccourts.org>
Cc: RRicard@maynardnexsen.com; jeremypisigan@yahoo.com;
cessnac@horrycountysc.gov; Hope Dukes <Dukeshope@gmail.com>; Shoun, Cheryl D.
<CShoun@nexsenpruet.com>
Subject: Re: Dukes - Appellate Case No. 2023-000567

 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***

Please see attached proof of service as well as designation of matter.

 

On Wed, Jul 26, 2023 at 12:53 PM Nicole Dukes <dukesn1@gmail.com> wrote:

Good afternoon,

Please see attached initial brief of appeal.

Thank you,
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STATE OF SOUTH CAROLINA 


COUNTY OF HORRY 
IN THE CIRCUIT COURT 


 
Hope Dukes and Nicole Dukes, 


Plaintiffs, 


vs. 


Redfin Corporation, Christine LeFont, Rodolfo 
A Pisigan Jr., Portio O. Pisigan, Jeremy 
Pisigan, and Cherry C. Pisigan, 


Defendants. 


 
Case No. 2022-CP-26-4440 


 
 


SUPPLEMENTAL MEMORANDUM IN 
OPPOSITION TO PLAINTIFFS’ MOTION 


FOR DEFAULT JUDGMENT 
 


   
 
Defendants Redfin Corporation (“Redfin”), by and through its undersigned attorneys, 


hereby submit this Supplemental Memorandum in Opposition to Plaintiffs’ Motion for Default 


Judgment (“Motion”), filed on August 16, 2022. This Supplemental Memorandum 


(“Supplemental Memorandum”) is filed based upon a newly obtained Affidavit and supplements 


the original Memorandum in Opposition (“Memorandum”) filed on November 18, 2022. For the 


reasons set forth below, Plaintiffs’ Motion for Default Judgment should be denied. 


FACTUAL AND PROCEDURAL BACKGROUND 


 Redfin is a nationwide residential real estate brokerage, licensed in South Carolina. 


Christine Lefont (“Ms. Lefont”) is a real estate agent who works with Redfin. Ms. Lefont acted 


as the sellers’ agent in the transfer of ownership of the property commonly known as 6253 Catalina 


Drive, Unit 812, North Myrtle Beach, South Carolina (the “Property”). Defendants Rodolfo A. 


Pisigan Jr., Portio O. Pisigan, Jeremy Pisigan, and Cherry C. Pisigan were the sellers (collectively, 


“sellers”). Plaintiffs entered into an agreement to buy the Property (the “Agreement”) on or about 


March 16, 2022.  
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Plaintiffs filed their Complaint on July 13, 2022, based on allegations originating from the 


Agreement and the Property. (Compl.) The following day, on July 14, 2022, Plaintiffs allege they 


sent a copy of the Complaint to Redfin via certified mail to 1099 Stewart Street, Seattle, 


Washington (“Redfin Location”). (Motion, ¶ 3.) Plaintiffs did not serve Ms. Lefont until August 


4, 2022. (Memorandum, Exhibit C.)  


According to Plaintiffs, Redfin purportedly signed the return receipt after accepting receipt 


of the mailed Complaint on July 16, 2022. (Enclosure 1, Affidavit of Emily Cisneros, Exhibits A 


& B.) However, as set forth in the Affidavit of Emily Cisneros, July 16, 2022 was a Saturday and 


Redfin is not open for business on Saturdays, in general, and was not open on the specific Saturday 


of the purported delivery. (Enclosure 1, Affidavit of Emily Cisneros ¶ 6.) Further, despite the return 


receipt being signed by someone with the initials “MB,” there is no employee or authorized agent 


or representative of Redfin at the Redfin Location with the initials of “MB.” (Enclosure 1, 


Affidavit of Emily Cisneros ¶ 7.) Inquiry was even made of the employees working at the Redfin 


Location and no one is aware of the identity of the individual associated with the initials “MB.” 


(Enclosure 1, Affidavit of Emily Cisneros ¶ 7.) Because Redfin is not the sole occupant of the 


facility located at the Redfin Location, it is believed Plaintiff’s Complaint was left with an 


individual not employed by or otherwise affiliated with Redfin, who just happened to be present 


in the lobby of the building at the Redfin Location. (Enclosure 1, Affidavit of Emily Cisneros ¶ 8.) 


Redfin did not become aware of Plaintiff’s Complaint until after Ms. LeFont was served on August 


4, 2022. On August 19, 2022, Redfin, alongside Defendant Christine LeFont, filed a Motion to 


Strike and Motion to Dismiss. 


ARGUMENT  


In light of the newly obtained Affidavit of Emily Cisneros, Plaintiff’s Motion for Default 
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Judgment can quickly be resolved in Redfin’s favor. Because Redfin timely responded to 


Plaintiff’s Complaint, Redfin has never been in default in this case nor subject to default judgment. 


Importantly, Redfin was never properly served, because no employee or authorized agent of Redfin 


ever received Plaintiffs’ Complaint. Redfin did not become aware of Plaintiffs’ Complaint until 


after Ms. LeFont was served on August 4, 2022. Therefore, Redfin timely filed a responsive 


pleading on August 19, 2022 within the thirty-day deadline set forth in Rule 12(a) of the South 


Carolina Rules of Civil Procedure. Therefore, Plaintiffs’ Motion must be denied and consideration 


of the pending Motion to Dismiss the Complaint entertained by the Court.  


 Respectfully submitted, 


 


 
 
 
 
 
 
 
 
 
 
 
 
 
December 29, 2022 
Charleston, South Carolina 


   /s Cheryl D. Shoun 
Cheryl D. Shoun     SC Bar No. 5092 
cshoun@nexsenpruet.com 
Rhett D. Ricard      SC Bar No. 102353 
rricard@nexsenpruet.com 
NEXSEN PRUET, LLC     
205 King Street, Suite 400 (29401) 
P.O. Box 486 
Charleston, SC  29402 
Phone: (843) 577-9440 
Fax: (843) 720-1777 


Attorneys for Defendants 
Redfin Corporation and Christine LeFont 
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STATE OF SOUTH CAROLINA 


COUNTY OF HORRY 
IN THE CIRCUIT COURT 


 
Hope Dukes and Nicole Dukes, 


Plaintiffs, 


vs. 


Redfin Corporation, Christine LeFont, 
Rodolfo A Pisigan Jr., Portio O. Pisigan, 
Jeremy Pisigan, and Cherry C. Pisigan, 


Defendants. 


 
Case No. 2022-CP-26-4440 


 
 


ORDER DENYING PLAINTIFFS’ MOTION 
FOR DEFAULT JUDGMENT 


   
 
 
 THIS MATTER came before the Court on March 7, 2023, upon Plaintiffs’ Motion 


for Entry of Default and a Judgment by Default filed on August 16, 2022 (the “Motion”), 


seeking an entry and judgment by default as to Redfin Corporation.  Present for the 


hearing were Plaintiffs, Hope Dukes and Nicole Dukes, and Cheryl D. Shoun, counsel for 


Defendants Redfin Corporation and Christine Lefont (“Redfin Defendants”). Also present 


was Emily Brown, corporate counsel for Redfin.  No appearance was made by or on 


behalf of Defendants Rodolfo A. Pisigan Jr., Portia O. Pisigan, Jeremy Pisigan, and 


Cherry C. Pisigan.   


 Upon due consideration by the Court of the Motion filed, the Return to Plaintiffs’ 


Motion, Memorandum in Opposition to Plaintiffs’ Motion for Default Judgment, filed on 


behalf of Redfin; Supplemental Memorandum in Opposition to Plaintiffs’ Motion for 


Default Judgment, filed on behalf of Redfin; Plaintiffs’ Motion to Deny and Strike the 


Defendants’ (Redfin Corporation and Christine Lefont) Supplemental Memorandum in 
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Opposition to Plaintiffs’ Motion for Default Judgment, filed February 22, 2023, and 


argument of Plaintiffs and counsel for the Redfin Defendants, this Court respectfully 


denies Plaintiffs’ Motion. 


BRIEF PROCEDURAL HISTORY 


 Plaintiffs filed their Complaint on July 13, 2022. The following day, on July 14, 


2022, Plaintiffs allege they sent a copy of the Complaint to Redfin via certified mail. On 


July 16, 2022, the return receipt for the certified mail was signed with the initials “MB.”  


On August 19, 2022, after learning of the filing of Plaintiffs’ Motion, Redfin filed its Return 


to Plaintiffs’ Motion, along with Motions to Strike and to Dismiss filed on behalf of Redfin 


and Christine Lefont.  The Motion to Strike and Motion to Dismiss will be addressed in 


separate orders. 


 The outstanding Motions were originally scheduled to be heard on January 30, 


2023.  At the time of the call of the Motions, Hope Dukes indicated to the Court she was 


unable to participate due to medical reasons.  Thus, the outstanding Motions were 


rescheduled for March 7, 2023. 


FINDINGS OF FACT 


According to Plaintiffs, Redfin purportedly signed the certified mail return receipt 


upon receipt of the Complaint on July 16, 2022.  Having no record or knowledge of receipt 


of the Complaint, but learning of the filing of Plaintiffs’ Motion, Redfin acted as 


expeditiously as possible in submitting its Return to the Motion.  Upon further investigation 


into the purported service, however, Refin confirmed July 16, 2022 was a Saturday.  


Redfin’s office, located at 1099 Stewart Street, Seattle, Washington (“Redfin Location”), 


the address to which the certified mail was directed, is not open for business on 
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Saturdays, in general, and was not open on the specific Saturday of the purported 


delivery. This is evidenced by the Affidavit of Emily Cisneros, attached to and made an 


exhibit to Redfin’s Supplemental Memorandum. Further, despite the return receipt being 


signed by someone with the initials “MB,” Redfin determined there is no employee or 


authorized agent or representative of Redfin at the Redfin Location with the initials of 


“MB.” Inquiry was even made of the employees working at the Redfin Location and no 


one is aware of the identity of the individual associated with the initials “MB,” all as more 


fully set forth in the Affidavit of Emily Cisneros, referenced above.  Because Redfin is not 


the sole occupant of the facility located at the Redfin Location, it is believed Plaintiffs’ 


Complaint was left with an individual not employed by or otherwise affiliated with Redfin, 


who just happened to be present in the lobby of the building at the Redfin Location. Redfin 


did not become aware of Plaintiffs’ Complaint until after Ms. LeFont was served on August 


4, 2022.  


CONCLUSIONS OF LAW 


Redfin argues the applicability of Rules 12(a) and 6 of the South Carolina Rules of 


Civil Procedure (“SCRCP”) relative to the requirement that a defendant serve a response 


to a Complaint within 30 days after the service of the complaint.  Rule 6 provides, in 


pertinent part: 


a party has the right or is required to do some act or take some 
proceedings within a prescribed period after the service of a 
notice or other paper upon him and the notice or paper is 
served upon him by mail or upon a person designated by 
statute to accept service, five days shall be added to the 
prescribed period. 


Rule 6(e), SCRCP (emphasis added).  As a result, it is Redfin’s position that, even if 


service by certified mail was proper, which Redfin denies, no response was due from 
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Redfin, to the Complaint, until August 22, 2022.  Thus, it is Redfin’s position that even if 


service was proper, which it denies, its response by way of Motion to Dismiss, filed on   


August 19, 2022, was timely.  Plaintiffs argue the additional five days provided pursuant 


to Rule 6(e) is not applicable to service by certified mail, but only to service by regular 


mail.  There is no authority supporting Plaintiffs’ position. 


 In addition to the foregoing, Redfin has provided this Court with the Affidavit of 


Emily Cisneros, mentioned above, demonstrating that the Redfin Location was not open 


at the time of purported service, it had no employees or other agents at the Redfin 


Location at the time of purported service, and there is no individual with the initials “MB”1 


who is employed by Redfin at the Redfin Location.  Thus, service could not have been 


made pursuant to the certified mail at issue. 


 The Court further finds that in addition to the applicability of Rule 6(e), and the 


absence of any Redfin employee or other agent on site at the Redfin Location at the time 


of purported service by certified mail as well as the absence of any employee or other 


agent with the initials “MB,” the certified mail pursuant to which Plaintiffs forwarded the 


Summons and Complaint to the Redfin Location was not sent requiring restricted delivery.  


Thus, pursuant to Rule 4(d)(8) there can be no be entry of default. 


 IT IS, THEREFORE, ORDERED that Plaintiffs’ Motion for Entry of Default and a 


Judgment by Default filed on August 16, 2022, is DENIED. 


 


                                                 
1 Even assuming, arguendo, that it could be established that an individual with the initials 
“MB” was at the Redfin Location on July 16, 2022, and signed the return receipt, there is 
no evidence in the record to establish such individual had any authority, whether express 
or implied, to accept service of the Summons and Complaint.   
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       _______________________________ 


The Honorable Benjamin H. Culbertson 
Presiding Judge 


March   , 2023 
  
  


  


 


 


 


ELECTRO
NICALLY FILED - 2023 M


ar 22 2:43 PM
 - HO


RRY - CO
M


M
O


N PLEAS - CASE#2022CP2604440







 
 


EXHIBIT 
 
I 
 
 







������


+23(�'8.(6���,�ZRXOG�MXVW�OLNH�WR�UHLWHUDWH�WKDW


WKHUH�LV�QR�DGGLWLRQDO�ILYH�GD\V���7KH�ODZ�FOHDUO\�VWDWHV
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RULE 6
TIME


(a) Computation.  In computing any period of time prescribed or allowed by these rules, by order of court, or by any applicable statute, the
day of the act, event, or default after which the designated period of time begins to run is not to be included. The last day of the period so
computed is to be included, unless it is a Saturday, Sunday or a State or Federal holiday, in which event the period runs until the end of
the next day which is neither a Saturday, Sunday nor such holiday. When the period of time prescribed or allowed is less than seven days,
intermediate Saturdays, Sundays and holidays shall be excluded in the computation. A half holiday shall be considered as other days and
not as a holiday.


Note:
This Rule 6(a) replaces and considerably clarifies Code § 15-1-20; particularly as to computing time
when there are consecutive holidays.


(b) Enlargement.  When by these rules or by notice given thereunder or by order of court an act is required or allowed to be done at or
within a specified time, the time may be extended by written agreement of counsel for an additional period not exceeding the original time
provided in these rules, or the court for cause shown may at any time in its discretion (1) with or without written motion or notice order the
period enlarged if request therefor is made before the expiration of the period as originally prescribed or extended or (2) upon motion made
after the expiration of the specified period, for good cause shown, permit the act to be done. The time for taking any action under rules
50(b), 52(b), 59, and 60(b) may not be extended except to the extent and under the conditions stated in them. The time for filing notice of
intent to appeal is jurisdictional and may not be extended by consent or order.


Note:
This Rule 6(b) is the same as the Federal Rule, which is in turn a more concise statement of Code §§
15-13-90 and 15-27-120 and Circuit Rule 62, except that the Rule continues the present State practice
of allowing one limited extension of time by agreement of counsel.


Note to 1986 Amendment:
This amendment authorizes the court to permit an act to be done after the expiration of time upon a
showing of good cause. This is the standard applied by courts in practice and is found in Rule 55(c) for
relief from entry of default. The change distinguishes the test under Rule 6(b) which is applicable when
filings are untimely, from that used when a party has obtained a judgment. Post-judgment relief under
Rule 60(b) remains governed by the stricter standard of excusable neglect which has a precise meaning
under state precedents. See also Rule 55(c).


(c) Unaffected by Expiration of Term.  The period of time provided for the doing of any act or the taking of any proceeding is not affected
or limited by the continued existence or expiration of a term of court. The continued existence or expiration of a term of court in no way
affects the power of a court to do any act or take any proceeding in any civil action which has been pending before it.


Note:
This Rule 6(c) was deleted from the Federal Rule in 1966, but was retained here as a much-needed
clarification of State practice. The confusion as to the powers of the court with the modern advent of
many "special terms" is eliminated. Time limits on such matters are now stated in the applicable rule;
i.e., Rule 59 as to time for motions for new trial.


(d) For Motions--Affidavits.  A written motion other than one which may be heard ex parte, and notice of the hearing thereof, shall be
served not later than ten days before the time specified for the hearing, unless a different period is fixed by these rules or by an order of
the court. Such an order may for cause shown be made on ex parte application. When a motion is to be supported by affidavit, the affidavit
shall be served with the motion; and, except as otherwise provided in Rule 59(c), additional or opposing affidavits may be served not later
than two days before the hearing, unless the court permits them to be served at some other time. The moving party may serve reply
affidavits at any time before the hearing commences. In all cases where a motion shall be granted on payment of costs or on the
performance of any condition, or where an order shall require such payment or performance, the party whose duty it shall be to comply
therewith shall have 20 days for that purpose, unless otherwise directed in the order.


Note:
This Rule 6(d) is the same as the Federal Rule, except that the Rule has enlarged notice time from 5 to
10 days. The last sentence is added to preserve Circuit Rule 62.


(e) Additional Time After Service by Mail or Upon Statutory Agent.  Whenever a party has the right or is required to do some act or
take some proceedings within a prescribed period after the service of a notice or other paper upon him and the notice or paper is served
upon him by mail or upon a person designated by statute to accept service, five days shall be added to the prescribed period.


Note:
This Rule 6(e) is the same as the Federal Rule except that the additional time to take an act after
service is by mail is increased from 3 to 5 days. This replaces the very unclear meaning of Code § 15-9-
950.
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RULE 12
DEFENSES AND OBJECTIONS - WHEN AND HOW PRESENTED -


BY PLEADING OR MOTION - MOTION FOR JUDGMENT ON PLEADINGS
(a) When Presented.  A defendant shall serve his answer within 30 days after the service of the complaint upon him, unless the Court
directs otherwise when service of process is made pursuant to Rule 4(e), and provided further that the State of South Carolina shall
answer or otherwise respond to an application for post-conviction relief within 60 days after service of the application, if it arises out of a
guilty plea, and 90 days if it arises out of a trial. A party served with a pleading stating a cross-claim against him shall serve an answer
thereto within 30 days after the service upon him. The plaintiff shall serve his reply to a counterclaim in the answer within 30 days after
service of the answer or, if a reply is ordered by the court, within 30 days after service of the order, unless the order otherwise directs. The
service of a motion permitted under this rule alters these periods of time as follows, unless a different time is fixed by order of the Court:
(1) if the Court denies the motion or postpones its disposition until the trial on the merits, the responsive pleading shall be served within 15
days after notice of the Court's action; (2) if the Court grants a motion for a more definite statement the responsive pleading shall be
served within 15 days after the service of the more definite statement, and a responsive pleading, if necessary, shall be served within 15
days after notice of the court's action on a motion to strike.


Note:
This Rule 12(a) is identical to the Federal Rule except that it changes the time to answer from 20 to 30
days, and the time to plead after motion denied from 10 to 15 days. No other changes in State practice
are affected by the Rule.


Note to 1986 Amendment:
The amendment to Rule 12(a)(2) sets the time for response after a motion to strike at 15 days, which is
the same time set for pleading after a successful motion for a more definite statement.


Note to 1995 Amendment:
Rule 12(a) is amended to provide special time periods for the State to respond to applications for post-
conviction relief because the thirty day time period for civil litigation is often extended so that the State
may obtain a transcript of the proceeding before responding.


(b) How Presented.  Every defense, in law or fact, to a cause of action in any pleading, whether a claim, counterclaim, cross-claim, or
third-party claim, shall be asserted in the responsive pleading thereto if one is required, except that the following defenses may at the
option of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2) lack of jurisdiction over the person, (3)
improper venue, (4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state facts sufficient to constitute a cause
of action, (7) failure to join a party under Rule 19, (8) another action is pending between the same parties for the same claim. A motion
making any of these defenses shall be made before pleading if a further pleading is permitted. No defense or objection is waived by being
joined with one or more other defenses or objections in a responsive pleading or motion. If a pleading sets forth a cause of action or
defense to which an adverse party is not required to serve a responsive pleading, he may assert at the trial any defense in law or fact to
that cause of action or defense. If, on a motion asserting the defense numbered (6) to dismiss for failure of the pleading to state facts
sufficient to constitute a cause of action, matters outside the pleading are presented to and not excluded by the Court, the motion shall be
treated as one for summary judgment and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by Rule 56.


Note:
This important Rule 12(b) enables a party to: (1) raise by motion or answer all of the defenses now
raised by demurrer, and (2) eliminates the necessity of the awkward "special appearance to object to
jurisdiction" under present State practice. The motion should be made before answer for early disposition
of cases; but the defenses enumerated may be made in the responsive pleading and are not waived by
being stated in a pleading rather than by motion. The last sentence eliminates the so-called "speaking
demurrer" at trial, by treating such late motion as a motion for Summary Judgment under Rule 56.


Note to 1986 Amendment:
The amendment to the fourth sentence of Rule 12(b) clarifies the litigant's right to assert at trial any
defenses as well as any claims he could have raised in a permissive pleading but chose not to do so.
Consequently, the election not to reply to an affirmative defense does not waive the right to contest that
affirmative defense.


(c) Motion for Judgment on the Pleadings.  After the pleadings are closed but within such time as not to delay the trial, any party may
move for judgment on the pleadings. If, on a motion for judgment on the pleadings, matters outside the pleadings are presented to and not
excluded by the Court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56, and all parties
shall be given reasonable opportunity to present all material made pertinent to such a motion by Rule 56.


Note:
This Rule 12(c) preserves the present common law practice in this State; and it is more important than
the Federal Rule, because of the requirement for fact pleading. It may also be treated as a motion for
summary judgment in proper circumstances.







(d) Preliminary Hearings.  The defenses specifically enumerated (1)-(8) in subdivision (b) of this rule, whether made in a pleading or by
motion, motions for judgment on the pleadings under subdivision (c) of this rule, and motions for summary judgment under Rule 56, shall
be heard and determined before trial on application of any party, unless the Court orders that the hearing and determination thereof be
deferred until the trial.


Note:
This Rule 12(d) is the same as the Federal Rule, and assures timely disposal of 12(b) and 12(c) motions
to dismiss or for judgment prior to trial.


(e) Motion for More Definite Statement.  If a pleading to which a responsive pleading is permitted is so vague or ambiguous that a party
cannot reasonably be required to frame a responsive pleading, he may move for a more definite statement before interposing his
responsive pleading. The motion shall point out the defects complained of and the details desired. If the motion is granted and the order of
the Court is not obeyed within 15 days after notice of the order or within such other time as the Court may fix, the Court may strike the
pleading to which the motion was directed or make such order as it deems just.


Note:
This Rule 12(e) is the same as the Federal Rule and effects no change in present practice, except time
for compliance is changed from 10 days to 15 days.


(f) Motion to Strike.  Upon motion pointing out the defects complained of, and made by a party before responding to a pleading or, if no
responsive pleading is required within 30 days after the service of the pleading upon him or upon the court's own initiative, at any time the
court may order stricken from any pleading any insufficient defense or any redundant, immaterial, impertinent or scandalous matter.


Note:
This Rule 12(f) preserves present State practice under Code § 15-13-60 and > § 15-13-440 verbatim.


Note to 1986 Amendment:
The amendment to Rule 12(f) makes clear that a motion to strike must point out the defects complained
of, and is consistent with the language of Rule 12(e).


(g) Consolidation of Defenses in Motion.  A party who makes a motion under this rule may join with it any other motions herein provided
for and then available to him. If a party makes a motion under this rule but omits therefrom any defense or objection then available to him
which this rule permits to be raised by motion, he shall not thereafter make a motion based on the defense or objection so omitted, except
a motion as provided in subdivision (h)(2) hereof on any of the grounds there stated.


Note:
This Rule 12(g) is the same as the Federal Rule. It is new material to help prevent piecemeal
presentation of defenses by separate motions.


(h) Waiver or Preservation of Certain Defenses.


(1) A defense of lack of jurisdiction over the person, improper venue, insufficiency of process,
insufficiency of service of process, or that another action is pending between the same parties for the
same claim is waived (A) if omitted from a motion in the circumstances described in subdivision (g) or
(B) if it is neither made by motion under this rule nor included in a responsive pleading or an
amendment thereof permitted by Rule 15(a) to be made as a matter of course.


(2) A defense of failure to state a cause of action upon which relief can be granted, a defense of failure
to join a party indispensable under Rule 19, and an objection of failure to state a legal defense to a
claim may be made in any pleading permitted or ordered under Rule 7(a), or by motion for judgment on
the pleadings, or at the trial on the merits.


(3) Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the
subject matter, the court shall dismiss the action.


Note:
This Rule 12(h) should be read together with Rule 12(g) in defining those defenses which are waived if
not presented by pleading or motion.
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RULE 55
DEFAULT


(a) Entry.  When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend as provided by
these rules and that fact is made to appear by affidavit or otherwise, the clerk shall enter his default upon the calendar (file book).


(b) Judgment.  Judgment by default may be entered as follows:


(1) Cases Involving Liquidated Damages or Sum Certain Amounts. When the claim of a party
seeking judgment by default is for a liquidated amount, a sum certain or a sum which can by
computation be made certain, the judge, upon motion or application of the party seeking default, and
upon affidavit of the amount due, shall enter judgment for that amount and costs against the party
against whom judgment by default is sought, if that party has been defaulted for failure to appear and if
such party is not a minor or incompetent person. A verified pleading may be used in lieu of an affidavit
when the pleading contains information sufficient to determine or compute the sum certain.


(2) All Other Cases. In all other cases, the party entitled to a judgment by default shall apply to the
court therefor; but no judgment by default shall be entered against a minor or incompetent person unless
represented in the action by a guardian ad litem who has appeared therein. If the party against whom
judgment by default is sought has appeared in the action, the party (or, if appearing by representative,
the party's representative) shall be served with written notice of the motion or application for judgment at
least 3 days prior to the hearing on such application. If, in order to enable the court to enter judgment or
to carry it into effect, it is necessary to take an account or to determine the amount of damages or to
establish the truth of any averment by evidence or to make an investigation of any other matter, the
court may conduct such hearing or order such references as it deems necessary and proper and shall
accord a right of trial by jury to the parties if a proper demand therefor has been made pursuant to Rule
38 and not withdrawn, or when and as required by any statute. Pursuant to Rule 5(a), notice of any trial
or hearing on unliquidated damages shall also be given to parties in default by first class mail to the last
known address of such party whether or not such party has appeared in the action.


(3) Attorneys Fees. If a party seeks to recover attorneys fees in connection with a default judgment, a
hearing pursuant to subdivision (b)(2) of this rule shall be required unless: (i) the party seeking attorneys
fees specifies in the motion for default judgment that such motion includes a request that the court
award attorneys fees and also files an affidavit of attorneys fees; (ii) notice of such motion and affidavit
is provided to the defaulted party by first class mail to the last known address of such party; and (iii) no
objection is filed by the opposing party within 10 days of service of such motion and affidavit.


(4) Judgments After Service by Publication; Affidavit; Undertaking. In actions for the recovery of
money only, when the summons has been served by publication and the defendant is a non-resident of
the State, no default judgment shall be rendered unless the plaintiff or his agent at or before the time of
making the application for judgment shall have been examined on oath respecting any payments that
have been made to the plaintiff or any one for his use on account of the demand mentioned in the
complaint, and shall show by affidavit that an attachment has been issued in the action and levied upon
property belonging to the defendant, which affidavit shall contain a specific description of such property,
and a statement of its value and shall be filed with proof of publication. Before judgment is rendered the
plaintiff shall, unless the court in its discretion dispenses with the same, cause to be filed an undertaking
in such amount as shall be ordered by the court with security to be approved by the court or the clerk
thereof, that the plaintiff will abide the order of the court touching the restitution of any estate or effects
which may be directed by such judgment to be transferred or delivered, or the restitution of any money
that may be collected under, or by virtue of, such judgment, in event the defendant or his representative
shall apply and be admitted to defend the action and shall succeed in such defense.


(c) Setting Aside Default.  For good cause shown the court may set aside an entry of default and, if a judgment by default has been
entered, may likewise set it aside in accordance with Rule 60(b).


(d) Plaintiffs, Counterclaimants, Cross-Claimants.  The provisions of this rule apply whether the party entitled to the judgment by default
is a plaintiff, a third-party plaintiff, or a party who has pleaded a cross-claim or counterclaim. In all cases a judgment by default is subject
to the limitations of Rule 54(c).


(e) Judgment Against the State and Certain Other Parties.  No judgment by default shall be entered against the State of South Carolina
or an officer or agency thereof, against minors, incompetents, or parties to a suit for divorce or annulment of marriage or against a party
upon whom service of summons was made by publication, and who did not subsequently make appearance in the action, or in any in rem
action, unless the claimant establishes his claim to relief by evidence satisfactory to the Court.







Note:
These Rules 55(a) and 55(b)(1) are drawn from Federal Rule 55 with two changes. This Rule 55(a)
requires that the Court enter all judgments by default and preserves Circuit Rule 15. Federal Rule 55(b)
permits the Clerk to enter judgments by default for sums certain, if there has been no appearance, and if
the defendant is not a minor or incompetent person; and that provision was deleted. The language
directing the Clerk to enter the default upon the calendar and a reference to Rule 38, Jury Trial of Right,
is added. These changes clarify, but do not change, the operation of the Rule.


This Rule 55(b)(2) does not appear in the Federal Rule. It is added to preserve Circuit Court Rule 38,
requiring attachment of property against which the money judgment may be collected, when defendant
has not been personally served and does not appear in the action.


Rules 55(c) and 55(d) are identical to the Federal Rules. Rule 55(e) has been modified to make
reference to State government, and add all minors, incompetents, and divorce and annulment actions, to
the category of cases in which the claimant must establish the claim by evidence in the event of default.


Note to 1986 Amendment:
This amendment includes in rem actions in those which the court takes proof on the value of the claim,
to insure that a default judgment in any in rem action is limited to the value of the claim rather than the
value of the property seized.


Note to the 1998 Amendment:
The language of Rule 55(b)(1) is new and is based on the federal rule. The phrase "liquidated damages"
contained in the first sentence was added since this is the terminology which has traditionally been used
in South Carolina. The last sentence relating to verified pleadings is not contained in the federal rule.


The language of Rule 55(b)(2) is substantially the language of Rule 55(b)(1) prior to these amendments
with the addition of the last sentence. The last sentence simply incorporates the notice requirements of
Rule 5(a) into the text of this rule.


Rule 55(b)(3) is new and has no counterpart in the federal rules. It provides a procedure for requesting
attorneys fees as part of a default judgment. Rule 55(b)(4) is the language of Rule 55(b)(2) prior to these
amendments.


Note to 1999 Amendment:
The 1998 Amendments to Rule 55 gave a clerk of court authority to enter default judgments in cases
where judgment is sought for a liquidated amount or for a sum certain. These amendments remove that
authority and provide that default judgments, regardless of the nature of the damages being sought, may
only be entered by a judge.
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May 1, 1962. *204


BUSSEY, Justice.
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Davis Lee, pro se., of Anderson, Appellant, cites:
As to it being error, and an abuse of discretion, for
the trial Judge to grant the respondents an
additional ten days in which to answer: 82 S.C.
483, 72 S.E. 15; 62 S.C. 506, 40 S.E. 961; 52 S.C.
305, 29 S.E. 726; 168 S.C. 174, 167 S.E. 227; 56
S.C. 28, 33 S.E. 787.


H.C. Miller, Esq., of Anderson, for Respondents,
cites: As to power of trial Judge, in the exercise of
his judicial discretion, to grant relief from default:
81 S.C. 265, 62 S.E. 259; 170 S.C. 121, 169 S.E.
871; 235 S.C. 37, 109 S.E.2d 713; 56 S.C. 28, 33
S.E. 787; 93 S.C. 487, 76 S.E. 1099; 75 S.C. 7, 54
S.E. 801; 56 S.C. 12, 33 S.E. 781; 27 S.C. 318, 3
S.E. 473; 52 S.C. 305, 29 S.E. 726; 77 S.C. 223,
57 S.E. 847; 15 S.C. 614; 62 S.C. 506, 40 S.E.
961; 155 S.C. 179, 152 S.E. 176; 38 S.C. 556, 17
S.E. 21; 229 S.C. 44, 91 S.E.2d 723. As to mistake
of counsel being an excusable mistake: 182 S.C.
331, 189 S.E. 641; 170 S.C. 304, 170 S.E. 450.


May 1, 1962.


This action for libel, wherein plaintiff seeks to
recover damages in the amount of five million
dollars, was commenced in the Court of Common
Pleas for Abbeville County against the NAACP,
the South Carolina Conference of NAACP
Branches, the Anderson Branch of the NAACP,
and six individuals who reside in Anderson


County, including the three respondents here,
process being served on May *205  25, 1959. The
respondents promptly retained the services of H.C.
Miller, an attorney at Anderson, who on May 28
filed a motion for change of venue to Anderson
County, the notice commencing as follows. "You
will take notice, reserving the right to answer or
demur:". Before this motion could be heard, the
NAACP had the cause removed to Federal Court
and on July 2, 1959, attorney for respondents
served and filed in the Federal District Court a
motion to dismiss.
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On October 19, 1959, the case was remanded to
the State Court by the Federal District Court. On
December 7, 1959, attorney for the respondents
served and filed another motion for a change of
venue to Anderson County. This motion, as well
as motions of other defendants in the case for a
change of venue, was heard by Judge Gregory on
December 14, 1959, and at the hearing on the
motions plaintiff presented Judge Gregory with an
Affidavit of Default as to respondents. Judge
Gregory took the motions under advisement and in
an order dated October 28, 1960, granted a change
of venue to Anderson County. Within twenty days
after Judge Gregory's order, the attorney for the
respondents filed and served a demurrer.


The appellant then served a notice of motion for
default judgment against respondents, dated
December 27, 1960, returnable before the Hon.
J.B. Pruitt, on the 7th day of January 1961. In
response to this notice, the respondents filed with
the judge an answer and reply to the motion of
plaintiff for a default judgment accompanied by an


1
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affidavit of counsel. The answer and return set
forth the history of the litigation. The affidavit of
counsel is to the effect that he acted with due
diligence and good faith to protect the rights and
interests of his clients; that he believed the
demurrer to be meritorious and that the defendants
have a valid and meritorious defense.


Counsel's affidavit shows that he was under the
erroneous impression that is was not necessary for
him to answer or demur in the State Court until
the motion for change of venue had been decided,
and that he was under the impression *206  that the
rights of his clients were fully protected when he,
in the notices of motion for change of venue,
reserved their right to answer or otherwise plead.
Judge Pruitt heard the matter and in a well
considered order denied the motion of the plaintiff
for a default judgment and granted the respondents
until the 18th day of January 1961 in which to
answer or demur to the complaint, as they might
be advised. Within the extended time granted by
Judge Pruitt, the respondents answered reserving
their rights under their demurrer.


206


Judge Pruitt found as a matter of fact that counsel
had misconceived the applicable procedural law
and that the failure of the respondents to answer or
demur in due time was a "consequence of their
attorney's bona fide endeavors according to what
he conceived to be the proper practice to serve the
interest of his clients." Judge Pruitt further
concluded that respondents' counsel's mistaken
procedure was, under all of the circumstances,
excusable and that it was in the furtherance of
justice that the respondents be relieved of any
default.


The appeal here is from the order of Judge Pruitt,
there being only one exception before this court,
which is as follows:


"Appellant takes exception to the order of Judge
Pruitt and assigns his actions in giving an
additional ten days to answer as an error and an
abuse of discretion; that his action violated due
process clause of The Federal Constitution in that


he deprived appellant of the equal protection of
the law by a Judicial Proceedings in which he
went contrary to state law, and settled rules of
legal Federal and State Procedures, to deny the
relief sought which is guaranteed to all citizens by
both Federal and State Law."


The entire language of the exception is vague,
general and definitely not in compliance with Rule
4, Section 6, Rules of the South Carolina Supreme
Court. To say the least, it is doubtful that the
exception properly raises any question *207  to be
determined by this court. Hewitt v. Reserve Life
Insurance Company, 235 S.C. 201, 110 S.E.2d
852. However, since respondents in their brief
concede that the one exception does raise the
question of whether the circuit judge abused his
discretion in granting relief to the respondents, we
shall consider that question alone, it being clear
that no other issue is properly before this court.


207


In considering this question it must be borne in
mind that the motion before the circuit judge was
not a motion pursuant to Section 10-1213 of the
Code to be relieved from a judgment or order
taken against the respondents as a result of
mistake, inadvertence, surprise or excusable
neglect, but was a motion pursuant to Section 10-
609 of the Code, made prior to a judgment of any
kind, the language of the applicable statute being
as follows:


"The court may, in its discretion and upon such
terms as may be just, allow an answer or reply to
be made or other act to be done after the time
limited by this Code or by an order enlarge such
time."


Prior to the 1952 Code the contents of Code
Sections 10-609 and 10-1213 were combined in
one section of the Code (Section 495, Code of
Laws 1942). In the former Code section what is
now Section 10-609 was the first part thereof.
Many cases have been before this court arising
under the old Code section, as well as under the
two sections as now codified. There are certain
general principles that have been consistently
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applied by this court to cases or questions arising
under both of these sections as now codified and
both parts of the former Code section. With
respect to both provisions, this court has
consistently held that the discretion expressly
vested in the circuit court will not be disturbed
except in a case of clear abuse.


However, there is a very definite distinction
between an application for relief under Section 10-
609 and one under Section 10-1213. By the terms
of the statute, a showing of mistake, inadvertence,
surprise or excusable neglect is necessary *208  for
relief after judgment or order under the terms of
Section 10-1213. Section 10-609 provides for
relief before judgment or order and does not
contain any language requiring such a showing as
a prerequisite. In Roberts et al. v. Drayton et al.,
121 S.C. 124, 116 S.E. 744, it was held that the
privilege extended by Section 10-609 was limited
to procedure before judgment, and Mr. Justice
Cothran recognized and pointed out the distinction
between the first and second parts of the then
Code section.


208


In the case of White v. Coleman, 38 S.C. 556, 17
S.E. 21, relief was sought under the portion of the
Code section which is now Section 10-609, before
judgment, and the circuit judge refused to allow
the defendant to answer. This court held that the
matter was entirely within the discretion of the
circuit judge and that his order was not even
appealable. This court said:


"`Discretion' is defined to be `a man's own
judgment as to what is best in a given case, as
opposed to a rule governing all cases of a certain
kind.' We are unable to see upon what principle we
could proceed in considering that which from in
its very nature is in the breast of the circuit judge.
The effort to consider such charges might only
make a new way of appeal from that which under
the law is declared to be unappealable. We
suppose it possible that there might be such a


gross abuse of discretion as to demand relief, but
happily such cases never occur, or certainly very
rarely, in the administration of our law."


In the case of McDaniel v. Addison, 53 S.C. 222,
31 S.E. 226, this court, with respect to the portion
of the then Code section which is now Section 10-
609, had the following to say:


"It is manifest, therefore, from the express terms
of the statute, that a motion of this character is
addressed to the discretion of the circuit court, and
not, therefore, ordinarily appealable. For as was
said by the late Chief Justice Simpson, in Truett v.
Rains, 17 S.C. 451, and quoted with approval *209


in the very recent case of Michalson v. Rountree (
51 S.C. 405), 29 S.E. 66, at page 67: `As a general
rule, where a court or judge is invested with power
to be exercised at discretion, such power is
absolute, and, when exercised, it is final. From the
very meaning of the term and the nature of the
power, discretion is unlimited. It is bounded by no
rule except the good sense and integrity of the
party empowered to exercise it, and, in the
absence of an express right to appeal, it
necessarily follows that its exercise is
unappealable.' While this is, undoubtedly, the
general rule, our cases, some of which have been
cited in the argument of counsel, recognize, at
least, one exception, and that is where there has
been an abuse of discretion. Of course, this court
would not assume that any Circuit Judge had been
guilty of abuse of discretion confided to him by
law; and hence, whenever an appeal has been
taken upon this ground, the burden rests upon the
appellant to show that there has been abuse of
discretion."


209


The foregoing language is quoted with approval
by this court in an opinion by Mr. Justice MOSS
in the recent case of Ward v. Miller, 230 S.C. 288,
95 S.E.2d 482.


In the case of Bishop v. Jacobs, 108 S.C. 49, 93
S.E. 243, this court, with respect to the statutory
provision which is now Section 10-609, had the
following to say:
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"It is true the exercise of discretion by a judge
does not mean the same thing as the exercise of
his desire in a given case. It is true one judge
might exercise his discretion one way, and another
judge might exercise it another way, on the same
state of facts. In the nature of the case, then, there
must be a latitude in which the judicial discretion
may move; and that means a hard and fast rule for
the exercise of discretion cannot be stated. The
lawmakers did not intend that parties shall be held
down to the strict duty to answer within 20 days;
they recognized human frailty, and provided a way
of escape in the event of an excusable default; so
both statutes are operative, that which requires a
party to answer *210  in 20 days, and that which
provides a way to excuse a failure to do so under
proper circumstances."


210


In the recent case of Simon v. Flowers, 231 S.C.
545, 99 S.E.2d 391, speaking through Mr. Justice
Legge, this court had the following to say, with
respect to the provisions of Section 10-609:


"Discretionary power under this section is vested
in the trial, not the appellate court. In an appeal
from such an order of the circuit court it is not our
function, nor is it within our power, to substitute
our judgment for that of the circuit judge simply
because we might have reached a different
conclusion had we been in his place."


From the foregoing authorities it is clear that the
discretion of the circuit judge under Section 10-
1213 is definitely limited by the language thereof,
while under Section 10-609, the discretion of the
circuit judge is almost unlimited. This distinction
between these two sections has not been
mentioned or discussed in many opinions of this
court simply because such distinction had no
bearing on the decision of the particular cases.


While the discretion of the circuit judge under
Section 10-609 is very broad, it is not totally
unlimited, and the lower court has been held to
have abused its discretion when its exercise
thereof was controlled by an error of law. In
McSween v. Windham, 77 S.C. 223, 57 S.E. 847,


the decision of the lower court, refusing to allow
an answer after time, was reversed on the ground
that the judge was controlled by an error of law in
the exercise of his discretion, ( e.g. the erroneous
construction of a written instrument extending the
time for answering).


In McGhee v. One Chevrolet Sedan, etc., 109
S.E.2d 713, 235 S.C. 37, the county judge refused
to allow the defendant to answer after twenty
days, but before judgment. This court reversed,
holding that Section 10-609 should be liberally
construed in the furtherance of justice and to the
end that cases be tried on the merits. The facts
therein *211  showed that there was a clear case of
excusable neglect on the part of the defendant and
this court held that the county judge had clearly
abused his discretion in not permitting the
defendant to answer after time.


211


No case has been cited by the parties or has come
to the attention of the writer which is directly in
point with the facts of this case. There are,
however, two cases, both referred to in the order
of the lower court, which are very nearly in point,
the principal distinction being that motions for
relief in those cases were made after judgment.


In Johnson v. Finger, 102 S.C. 354, 86 S.E. 673,
defendant's counsel had erroneously thought that
the pendency of a motion to make the complaint
more definite and certain had extended the time
for answering. The circuit judge vacated a default
judgment and this court affirmed. In Savage v.
Cannon, 204 S.C. 473, 30 S.E.2d 70, this court
affirmed an order of the lower court setting aside a
default judgment resulting from the erroneous
belief on the part of counsel for the defendant that
time for answering had been extended by his
demand for an itemized statement of the plaintiff's
account. Since there was no abuse of discretion on
the part of the lower court in granting relief in
those cases, after judgment, where the burden was
upon the defendants to show "mistake,
inadvertence, surprise or excusable neglect", the
mistake on the part of counsel being a
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LEWIS, Justice (concurring in result).misconception as to the proper procedure,
certainly, there was no abuse of discretion in this
case where relief from the default was for the
same, identical reason granted before judgment.


It may be well to point out that appellant was the
one who set in motion the chain of events which
gave rise to the procedural misconception on the
part of respondents' counsel. A review of
appellant's complaint shows that it is totally
devoid of any allegation which would place the
venue of this case properly in Abbeville County.
He should not be heard to complain of the
misconception of someone else as to the proper
procedure herein. *212212


There is nothing in the record before us to indicate
that the circuit judge was controlled by any error
of law in granting respondents' motion, nor is
there any factual finding in his order which is
without evidentiary support.


The appellant, in support of his position, cited the
following cases: Odom v. Burch, 52 S.C. 305, 29
S.E. 726; Washington v. Hesse, 56 S.C. 28, 33 S.E.
787; McMahon v. Pugh, 62 S.C. 506, 40 S.E. 961;
Gasden v. Home Fertilizer Chemical Co., 89 S.C.
483, 72 S.E. 15, and O'Neal v. Atlas Assur. Co. of
London, England, 168 S.C. 174, 167 S.E. 227.


Only a casual reading of these cases will show that
none of them is in point with the instant case of
the facts. Such of the cited cases as are at all
applicable hold that this court will not interfere
with the holding of the lower court except in a
clear case of abuse of discretion. Hence, the cases
cited by the appellant actually support the position
of respondents.


It is, therefore, the conclusion of this court that the
appeal herein is without merit and the order of the
lower court should be affirmed.


Affirmed.


TAYLOR, C.J., MOSS and LEWIS, JJ., and
LEGGE, Acting J., concur in result.


I concur in the result of the opinion of Mr. Justice
Bussey because the record fails to show an abuse
of the discretion vested in the Court under the
provision of Section 10-609 of the 1952 Code of
Laws, but I arrive at the conclusion on somewhat
different grounds. Disagreement with the wide
distinction apparently drawn between the basis for
granting relief under Section 10-609 and Section
10-1213 necessitates a statement of the reason for
my concurrence.


While some of the decisions cited in the opinion
of Justice Bussey refer to the discretion of the
court as unlimited, it is recognized that this is not
entirely *213  true, for the exercise of discretion
under Section 10-609 may be reviewed by this
Court upon a showing of a clear abuse thereof. Of
course, no hard and fast rule for the exercise of
discretion can be stated, but the prior decisions of
this Court afford some guide for its exercise in
cases, as here, where application is made for relief
under the foregoing section because of the neglect
of an attorney in handling litigation for his client.


213


The discretion vested in the lower Court must be
exercised within the meaning and scope of Section
10-609 as interpreted by this Court. Under this
section, as heretofore applied, relief may be
granted where the default is due to the excusable
fault of the attorney. Bishop v. Jacobs, 108 S.C.
49, 93 S.E. 243. As stated in the Bishop case, the
foregoing section "provided a way of escape in the
event of an excusable default." Every neglect,
mistake or inadvertence of counsel is not
excusable. The case of Simon v. Flowers, 231 S.C.
545, 99 S.E.2d 391, 394 involved a motion for
relief before judgment from the neglect of the
attorney. Relief was denied in that case and the
following principle was quoted with approval:


"Although a wide discretion is vested in courts to
set aside or vacate judgments because of the
neglect, misconduct or inadvertence of counsel
employed in the case, the general rule undoubtedly
is that the neglect of the attorney is the neglect of
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the client, and that no mistake, inadvertence or
neglect attributable to an attorney can be
successfully used as a ground for relief, unless it
would have been excusable if attributable to the
client. The acts and omissions of the attorney in
such case are those of the client."


The granting of relief from default has been held
proper where the litigant promptly employed
counsel, who took prompt steps to protect the
interests of his client and diligently pursued a
course which he conceived to be proper practice,
but allowed his client to get in default through a
mistake as to the proper procedure. *214  Such is
the case here. McGhee v. One Chevrolet Sedan,
235 S.C. 37, 109 S.E.2d 713; Savage v. Cannon,
204 S.C. 473, 30 S.E.2d 70; Johnson v. Finger,
102 S.C. 354, 86 S.E. 673; McSween v. Windham,
77 S.C. 223, 57 S.E. 847.


214


However, the mistake, inadvertence or neglect of
counsel has been held insufficient grounds for
relief where default results from inaction of
counsel on behalf of the client or failure to
exercise due diligence in the protection of the
client's interest. Strickland v. Rabon, 234 S.C. 218,
107 S.E.2d 344; Simon v. Flowers, supra, 231 S.C.
545, 99 S.E.2d 391; Poston v. State Highway
Department, 192 S.C. 137, 5 S.E.2d 729; Hartford
Fire Insurance Co. v. Sightler, 131 S.C. 241, 127
S.E. 13; Claussen v. Johnson, 32 S.C. 86, 11 S.E.
209.


While it is true that in all of the foregoing
decisions and those cited in the opinion of Justice
Bussey the Court recognized the broad discretion
vested in the trial court under Section 10-609, the
principle was also recognized that the area in
which the judicial discretion might move under
Section 10-609 was limited by the necessity of a
finding of excusable neglect or fault. In the cited
case of Simon v. Flowers, it was stated that the
same principles govern our review of Circuit
Court orders under Section 10-609 as under
Section 10-1213, citing Morgan v. State Farm
Mutual Insurance Co., 229 S.C. 44, 91 S.E.2d
723. See also: Ward v. Miller, et al., 230 S.C. 288,
95 S.E.2d 482; Holliday v. Holliday, 235 S.C. 246,
111 S.E.2d 205. The showing of neglect without a
proper excuse is insufficient under both Section
10-609 and 10-1213.


The record shows a meritorious defense to the
action.


The order under appeal should be affirmed
because the appellant has failed to show wherein
the lower Court abused its discretion in holding
that excusable fault had been shown.


TAYLOR, C.J., MOSS, J., and LEGGE, Acting J.,
concur. *215215


6


Lee v. Peek     125 S.E.2d 353 (S.C. 1962)



https://casetext.com/case/mcghee-v-one-chev-fla-lic-16-1574

https://casetext.com/case/mcghee-v-one-chev-fla-lic-16-1574

https://casetext.com/case/savage-v-cannon

https://casetext.com/case/savage-v-cannon

https://casetext.com/case/johnson-v-finger

https://casetext.com/case/johnson-v-finger

https://casetext.com/case/mcsween-v-windham

https://casetext.com/case/mcsween-v-windham

https://casetext.com/case/strickland-v-rabon

https://casetext.com/case/strickland-v-rabon

https://casetext.com/case/simon-v-flowers

https://casetext.com/case/simon-v-flowers

https://casetext.com/case/poston-v-state-hwy-dept

https://casetext.com/case/poston-v-state-hwy-dept

https://casetext.com/case/hartford-fire-ins-co-v-sightler-et-al

https://casetext.com/case/hartford-fire-ins-co-v-sightler-et-al

https://casetext.com/case/claussen-v-estate-of-johnson

https://casetext.com/case/claussen-v-estate-of-johnson

https://casetext.com/case/morgan-3

https://casetext.com/case/morgan-3

https://casetext.com/case/ward-v-miller-et-al

https://casetext.com/case/ward-v-miller-et-al

https://casetext.com/case/holliday-v-holliday-17

https://casetext.com/case/holliday-v-holliday-17

https://casetext.com/case/lee-v-peek-1





Nicole Dukes

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee
and may contain information that is confidential. If you are not the intended recipient, do not
read, copy, retain, or disseminate this message or any attachment. If you have received this
message in error, please contact the sender immediately and delete all copies of the message
and any attachments.


