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)
Respondent. )
)

This matter is before the Court by way of an application for post-conviction relief (PCR)

e

filed by Laronzoe Tyshawn Epps (Applicant) on November 28, 2018. On December 12, 2022,
an evidentiary hearing convened before the Honorable George M. McFaddin, Jr. Applicant was
present and represented by Joshua A. Bailey. Assistant Attorney General Danielle Dixon
represented Respondent. Following a thorough review of the testimony and evidence presented
at the evidentiary hearing, this Court finds Applicant did not meet his burden of proof. Thus, this

Court denies relief and dismisses this application with prejudice.

Procedural History

Applicant is confined in the South Carolina Department of Corrections pursuant to orders
of commitment of the Florence County Clerk of Court. In June 2016, the Florence County
Grand Jury indicted Applicant for trafficking heroin (twenty-eight grams or more), trafficking
cocaine base (ten to twenty-eight grams), trafficking cocaine (ten to twenty-eight grams),
possession of a stolen pistol, and possession of a stolen vehicle. (2016-GS-21-0804).

On December 4, 2017, Applicant pled guilty before the Honorable D. Craig Brown to the
lesser-included offense of trafficking heroin (four to fourteen grams).! Applicant was

represented by Scott P. Floyd, Esquire. Deputy Solicitor John C. Jepertinger represented the
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State. Applicant entered his plea pursuant to a negotiated sentence of fourteen years’

imprisonment, and the State dropped the remaining charges in exchange for the plea. Judge

Brown accepted Applicant’s plea and sentenced him as negotiated. Applicant did not appeal.
State’s Summary of Evidance

According to the State’s recitation of facts from the plea hearing, Applicant and a
sixteen-year-old (Minor) were occupying room 109 at the Palmetto Inn on January 2, 2016; the
room was booked under the name Herbert Wilson. While servicing the air conditioner in Room
109, the Inn’s maintenance man notice a large amount of drugs in the open. The maintenance
man notified law enforcement. (Tr. 28).

Deputy Austin Meggs arrived at the Inn and knocked on Room 109’s door. Minor
answered the door, and Deputy Meggs smelled marijuana in the room. Deputy Meggs asked to
enter the room, and Applicant and Minor both consented. Upon entry, Deputy Meggs viewed in
plain-sight what appeared to be either heroin or cocaine base sitting on the sink counter.
Thereafter, Deputy Meggs arrested Applicant and Minor. (Tr. 28-29).

Current Application
Applicant alleges he is being held in custody unlawfully due to:
1) Ineffective assistance of counsel for failure to investigate;

2) Plea counsel’s failure to investigate redered his guilty plea involuntary; and
3) Fourteenth Amendment and Brady violations.

Prior to the PCR hearing, Applicant amended his application to allege:

(a) Involuntary guilty plea: “Petitioner was not advised prior to
Jjury selection and the entry of his guilty plea that the receipt for the
hotel room was not in his name but that of someone with a lengthy
criminal history involving drugs. Additionally, Petitioner was not
advised that his fingerprints were not located on any of the
evidence collected by law enforcement.”

(b) Ineffective assistance of counsel — Failure to communicate,
prepare a defense, or investigate the facts of Applicant’s case:
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“Following the release from the Florence County Detention Center
on bond, Petitioner was residing in the state of Georgia and only
met with his trial/plea counsel once before jury selection.
Trial/plea counsel did not discuss any defenses with Petitioner
including the law relating to actual and constructive possession and
mere presence.”

At the evidentiary hearing, Applicant proceeded only on the allegations in his amended
application.

Testimon ented at the PCR hearin

Applicant testified he was arrested for these charges on January 2, 2016, and he initially
hired Todd Rutherford to represent him. However, Rutherford he had a conflict of interest, so
Scott Floyd (trial counsel) began representing him September 2016. Applciant stated Rutherford
did not review discovery with him, and Applicant had trouble getting in touch with Rutherford.

Applicant stated he was on bond and only met with Floyd once at Floyd’s office. He
recalled Floyd showed him pictures of a car engine but stated Floyd did not review any other
disocvery with him. Applicant stated he received discovery after he was incarcerated and
learned police recovered two guns. He testified law enforcement recovered fingerprints from
those guns, but he was excludued. He claimed he did not know anything about the prints prior to
his plea.

Applicant testified he did not rent Room 109, and the room’s receipt had the name
“Wilson” on it. He stated he learned about the receipt after he received discovery. Applicant
testifed he did not know “Wilson™ but could not recall whether he told Floyd he did not know
Wilson. Applicant testified Floyd never discussed the defense of mere presence with him. He

stated he would have proceeded to trial rather than plead guilty had he known there were records

showing the hotel room was rented by somcone else. When asked on cross-examinaiton how he
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ended up in the room, he stated he was dropped off there for a party. He recalled telling his
attorney that the hotel room was not his room.

Trial counsel testified he met with Applicant either the day Rutherford was releived or
the following day. He stated he knew the case would be on the trial roster soon, so he obtained
th discovery. Counsel testified he had phone contact with Applicant, and he reviwed all of the
discovery with Applicant in-person on November 9. He recalled Applicant had to appear on
November 27, and his trial was scheduled for the following week.

Regarding the room, trial counsel stated Applicant identified the person who rented the
room by a street name. When asked whether he investigated Wilson, counsel stated Wilson was
being represented by Rutherford; however, counsel was aware Rutherford had pending drug
charges. Counsel stated he explained to Applicant the difference between constructive and
actual possession. He further stated he would have requested a mere presence charge if the case
had proceeded to trial. Counsel averred he had sufficient time to prepare for trial. He testifed he
did not have any concerns about Applicant’s ability to understand.

Trial counsel testified he did not have any concerns about the the makeup of the jury. He
testified it was not an all-white jury; rather, it contained four African-American jurors. He stated
it was ultimately Applicant’s decision to plead guilty.

Findings of Fact and Conclusions of Law

Before this Court are the Florence County Clerk of Court records for the subject
conviction; Applicant’s records from the South Carolain Department of Corrections; the plea
transcript (including the jury selection); and the records of this PCR action. This Court has had
the opportunity to review the records and listen to the testimony at the PCR hearing. This Court

has further had the opportunity to observe the witnesses, closely pass upon their credibility, and
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weigh their testimony. After a careful review based on the Strickland standard set forth below,
this Court finds Applicant has failed to carry his burden of proof. Below are this Court’s
findings of facts and conclusions of law as required by section 17-27-80 of the South Carolina
Code (2017).
Ineffective Assistance of Counsel / Involuntary Guilty Plea

In a PCR action, an applicant bears the burden of proving the allegations. Rule 71.1(e),
SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). An applicant alleging ineffective
assistance of counsel must prove “counsel’s conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relied upon as having produced a just result.”

Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 441, 334 S.E.2d at 813. “The

test for effective assistance of counsel is whether the representation was within the range of
competence demanded of attorneys in criminal cases.” Watson v. State, 287 S.C. 356, 357, 338
S.E.2d 636, 637 (1985). Courts presume counsel rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment. Butler, 286 S.C. at
441, 334 S.E.2d at 813. An applicant must overcome this presumption to received relief. Cherry
v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).
To establish ineffective assistance of counsel, a PCR applicant must prove (1) counsel’s

performance fell below an objective standard of reasonableness and (2) the applicant sustained

prejudice as a result of counsel’s deficient performance. Strickland, 466 U.S. at 687-88; Cherry,

300 S.C. at 11718, 386 S.E.2d at 625. “A PCR applicant who pleads guilty on the advice of
counsel may collaterally attack the plea only by showing that (1) counsel was ineffective and (2)

there is a reasonable probability that but for counsel's errors, the applicant would not have pled
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guilty and would have insisted on going to trial.” Dalton v. State, 376 S.C. 130, 136, 654 S.E.2d
870, 873 (Ct. App. 2007).

A defendant who entered a guilty plea with the advice of counsel, may only attack the
voluntary and intelligent nature of the plea. Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417,
419 (2001). For a plea to be knowing and voluntary, a defendant “must be aware of the nature
and crucial elements of the offense, the maximum and any mandatory minimum penalty, and the

nature of the constitutional rights being waived.” Pittman v. State, 337 S.C. 597, 599, 524

S.E.2d 623, 624 (1999). To prove prejudice, the applicant must show a reasonable probability he
would not have pleaded guilty and would have insisted on going to trial absent plea counsel’s
alleged deficiency. Hill v. Lockhart, 474 U.S. 52, 59 (1985).

Involuntary Guilty Plea

Applicant first contends his plea was involuntary because he “was not advised prior to
jury selection and the entry of his guilty plea that the receipt for the hotel room was not in his
name but that of someone with a lengthy criminal history involving drugs.” He further contends
he “was not advised that his fingerprints were not located on any of the evidence collected by
law enforcement.” This Court finds Applicant has not shown counsel was ineffective in this
regard or that his guilty plea was involuntary.

Critically, this Court finds credible trial counsel’s PCR testimony that he reviewed all of
the discovery with Applicant. Likewise, this court finds not credible Applicant’s testimony that
trial counsel did not review the fingerprint evidence with him or tell him the hotel receipt was in
someone else’s name. Because this Court finds counsel credibly testified he reviewed all the
discovery with Applicant, Applicant has not shown his plea was involuntary. Rather, this Court

finds Applicant pled guilty after having reviewed all discovery. Further, Applicant was advised
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by the plea court of the constitutional rights he was waiving and the sentence he faced. Thus,
this Court finds Applicant pled guilty knowingly and voluntarily, and this claim is denied and
dismissed with prejudice.

Ineffective assistance of Counsel

Applicant contends counsel was ineffective for failing to communicate, prepare a
defense, or investigate the facts of Applicant’s case. Specifically, he contends, “Following the
release from the Florence County Detention Center on bond, Petitioner was residing in the state
of Georgia and only met with his trial/plea counsel once before jury selection. Trial/plea counsel
did not discuss any defenses with Petitioner including the law relating to actual and constructive
possession and mere presence.” This Court finds Applicant has failed to prove counsel was
ineffective in this regard.

This Court finds credible trial counsel’s testimony that he met with Applicant either the
day Rutherford was relieved or the following day, he had phone contact with Applicant, and he
met with Applicant in-person on November 9 and reviewed all the discovery with Applicant.
This Court further finds credible trial counsel’s testimony that he discussed with Applicant the
person who rented the room (which Applicant identified by a street name), he explained to
Applicant the difference between constructive and actual possession, and he would have
requested a mere presence charge had this case proceeded to trial. Overall, this Court finds
counsel’s communication with Applicant, his preparation of a defense, and his investigation was
reasonable under prevailing professional norms and thus counsel was not deficient. Likewise,
Applicant has not shown a reasonable probability exists that he would have proceeded to trial
rather than plead guilty had counsel communication differently, investigated differently, or

prepared a defense differently. Thus, this claim is denied and dismissed with prejudice.
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Conclusion

Based on the foregoing, this Court finds and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to grant relief. Thus, this
application is denied and dismissed with prejudice.

Should Applicant wish to secure appellate review, he must file and serve a notice of

appeal within thirty days of receipt by counsel of written notice of entry of judgment. See Rule
203, SCACR. If Applicant wishes to seck appellate review, PCR counsel must serve and file a
notice of appeal on applicant’s behalf. See Rule 71.1(g), SCRCP. Pursuant to Austin v. State,
305 S.C. 453, 409 S.E.2d 395 (1991), an applicant has the right to the assistance of counsel in
seeking review of the denial of PCR. Attention is directed to Rule 243, SCACR, for appropriate
procedures for appeal.
IT IS THEREFORE ORDERED:
1. This application for PCR is denied and dismissed with prejudice; and

2, Applicant must be remanded to and remain in the custod

GEORGE MYMEFADDIN, JR.
Presiding Judge
Twelfth cial Circuit

AND IT IS SO ORDERED THIS 28ay of
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