STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

RECEIVET
Appeal from Beaufort County AUG 1 7 90
23
Honorable Carmen T. Mullen, Circuit Court Judge S C C '
| Ourt of App
eals
THE STATE,
RESPONDENT,
V.
GEORGE HOLMES,
APPELLANT -

APPELLATE CASE NO. 2022-000728

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal-

(1) Tr. 1; Tr. 50; Tr. 79-92; Tr. 94-119; Tr. 122-176; Tr. 178 196; Tr. 201-236
Tr. 242-243; Tr. 253-258;

(2) State’s Exhibit No. 2 (Surveillance Video); State’s EXthlt Nos. §-10
(Photographs); State’s Exhibit No. 28 (Photograph);

(3) Indictments; -

(4) Sentence Sheets.

I certify that this designation contains no matter which is irrelevant to this appeal.
s/ Lara M. Caudy

" Lara M. Caudy
Appellate Defender

South Carolina Commission on Indigent
Defense )

Division of Appellate Defense -

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

' , ATTORNEY FOR APPELLANT
This 19th day of April, 2023. :




ARGUMENT

1.

of second degree burglary wherespAppsltantsalleped!Feehteredsasstandalonesstruetureshousing

automated teller machine (ATM), svliich=ig=not=astbuilding” as intended by the legislature for
purposes of S.C. Code Ann. § 16-11-312(B)(3). |
RelevaiitiFacts

After the state’s presentation of evidence, Appellant moved for a directed verdict. Tr.
- 188, 1l. 11-12. Defense counsel argued that the structure housing the ATM Appellant allegedly,
entered does not constitute a “building” for purposes of S.C. Code Ann. § 16-11-312(B)(3).

Citing Citizens for Quality Rural Living, Inc. v. Greenville Cnty. Plan. Comm’n, 426 S.C. 97,

105, 825 S.E.2d 721, 726 (Ct. App. 2019), counsel emphasized “the importance of reading an
entire section of statutory language together.” Tr. 190, 1. 19— 191, 1. 2. He argued that when the
sections of Title 16, Chapter 11, Article 5 are read together, the enclosure in this case is
explicitly excluded from being a “building” for purposes of second degree burglary. He
explained that subsection (F) of S.C. Code Ann. § 16-11-380, which criminalizgé bank .robbery
and solicitation of a person using an ATM, provides, “A building or structure does not include an
enclosure erected solely for the purpose of céntaining an otherwise outdoor or detached ATM or
automated banking device.” Tr. 191, 1I. 3-15. Counsel asserted that the enclosure in this case is a
“stand=alomesteastarel in “the middle of a parking lot” that was only “erected” for the sole
“purpose of keeping this ATM out of the rain.” Tr. 191, Il. 16-23. Consequently, counsel

concluded that when § 16-11-312(B) and § 16-11-380(F) are read as a whole, the enclosure is



2.

wehestsialsindge erred by denying Appellant’s motion for a directed verdict for the offense

of safecracking where the state alieged -Appellantsattemptedste

yaeopet an automated teller

machine (ATM) since an ATM does not constitute “a safe used for keeping money or other

valuables” as intended by the legislature for purposes of 8.C. Code Ann. § 16-11-390.
BelevantEacts:

At the conclusion of the state’s case, Appellant moved for a directed verdict for the
offense of safecracking. Defense counsel argued that the automated teller machine (ATM) did
not constitute a “safe” for purposes of S.C. Code Ann. § 16-11-390. He asserted that a safe is
“for holding and protecting and preventing from public access. It’s supposed to be somethiflg
where you can put your most prized possessions and valuables, or whatever they are in a place
that is not accessible to the public.” Tr. 192, 1l. 16-24. However, an ATM is “like a vending
machine.” It is “stocked” with cash “specifically to give it out to the public,” not to protect it
from the public. Tr. 192,1.25-193,1. 5. He concluded that an “ATM cannot Be construed as . .
. a safe” for purposes of safecracking. Tr. 193, 1l. 5-16.

The ‘assistant solicitor argued the ATM “is a secured box™ used for keeping money and
therefore meets the definition of a “safe” pursuant to the statute. Tr. 195,1. 16 — 196, 1. 6.

The trial judge agreed with the .solicitor and denied the motion for a dirécted verdict. She
found there was evidence to meet the elements of the offense and it was “a jury issue.” Tr. 196,
1. 9-13.

Standard of Review
“In crtminal cases, the appellate court sits to.greviewserrorswofslawy onlyx” State v.

Larmand, 415 S.C. 23, 29, 780 S.E.2d 892, 895 (2015) (citing State v. Baccus, 367 S.C. 41, 48,




<dhestiial®jiidpererreds by summarily denving Appellant’s motion to relicve counsel and

proceed pro se without conducting the proper inquiry pursuant to Faretta v. California, 422 U.S.

806 (1975) in violation of Appellant’s federal and state constitutional rights.
iRelevantRacts»

Shortly after testimony began, defense counsel informed the judge during a recorded
bench conference that Appellant wished to be heard on a motion to relieve counsel. Counsel

explained thateAppeliantshads ‘indivatedi’ . ¢hatzhezpranted:Storfitebasbothofehissattoneysa Tr. 122,
Il. 20-23. The judge immediately responded, “He [Appellant] would have to represent himself.
Not happening.” Tr. 123, II. 1-2. After the bench conference concluded, defense counsel again

stated that Appellant wished to be heard on a motion to relieve counsel before the jury returned

to the courtroom. Tr. 123, 1. 7-13. When permitted to speak, AppeliamEXpressedrdissatisfastion

sitiEiiSRatorneymbecauseseo inse i efalledsomimpeachnDepryw saatiar@Elswitt with a prior
gneensistentetatententtHewittshademadesduring=Appellafittsepreliminaryhearing. Tr. 123, 1. 15 —

124, 1. 7. Appellafitespisssedsfrustrationsthatelleyattlids Aty thereby committing

vipetjurgaband defense counsel did notdnapeachstleWittiwhenstesvittstestified before the jury. Tr.

124, 1. 3-20. Defense counsel confirmed Appellant was “upset” that counsel did not asiEIgwits

sefEREiEdfrmderoatha NV FHRBIFwwprel imhrayaleag Tk
Appellant stated that he wanted to call his prior attorney, only identified asWERStEphETs,
who represented him duringslis¥pielimigenyghearing, as a witness to testify concerningeEleHittis

falseatstifiionys Defense counsel informed the judge thatsSfEplGis was “on stand-by.” Tr. 125,

1. 11-22. The judge told Appellant that he could later callsStepherstassaomitnegn Tr. 125, 11, 23-

12
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25. However, Appellantewas¥ifstssatisfisd:” He asserted, “It’s not looking right at all.” Tr. 126,
1. 5-7.

The judge then inquired whether Appellant was under the influence of any drugs or
alcohol. Appeilant responded, “No, ma’am” and again stated that he was “notesatisfied*®ithflis
JoeunsellEPseinices” The following colloquy then look place:

THE COURT: Sir, if you want him to be relieved, I can entertain that. But we’re still
going forward with the trial and you would have to represent yourself.

NRWHOTENESwllwenresentemyself, Mentalzhealthandeall —detissrepresentzmyself:
ﬂmdiéﬂﬁh’ﬂggxd?l&ggs, Lilrepresentsmyself. J.donitswantshis:service. Tilsrepresent
enigselfe

MR. HAMILTON [Defense Counsel]: It would be against the advice of —
THE COURT: Counsel, obviously. Mr. Holmes, we need to go forward. We’re in the

middle of your trial, sir. You have not been to law school. You don’t know the rules of
evidence and you will do better having the assistance of counsel.

MREHGENES? Godsistall: - LaoiENantRiSEervicer This is not going right.

MR. HAMILTON: I’d like to reserve the right that Mr. Holmes can reraise this motion at
a time in the future if he so chooses.

THE COURT: That’s ﬁﬁe. That’s fine. Okay. Let’s bring the jury in.
Tr. 126, 1. 12 - 127, 1. 8 (emphasis added).
The jury then entered the courtroom and testimony resumed. Tr. 127, 1.1. 9-12. Thewudge
qeversentertained=Appellantisemotion=tosrelievescoumsglrand=representzhimselfenoredidzshie
weonduetasEarettarcoll ogus
Standard of Review
“Whether a defendant has knowingly, intelligently, and voluntarily waived his right to

counsel is a mixed question of law and fact which appellate courts review de novo.” State v.

Samuel, 422 S.C. 596, 602, 813 S.E.2d 487, 490 (R018) (citing United States v. Lopez-Osuna,

13



CONCLUSION

Based on the foregoing argument, this«Geurtsshauldsditettzasverdict=of-acquittal*for the

offenses of second degrée burglary and safecracking. «Insthesalterrfative, Appellant-respectfllg

ShittreversehiscanvictionTamdromaRdR TS
Respectfully submitted,

wﬁ%‘fﬁ'ﬁmﬁmw
T hppellatesPefeniter

‘ATTORNEY FOR APPELLANT
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STATE OF SOUTH CAROLINA

RECEWEB

AUG 17 2093
Appeal from Beaufort County SC COUft of Appeals

IN THE COURT OF APPEALS

Honorable_ Carmen T. Mullen, Circuit Court Judge

THE STATE,
RESPONDENT,

GEORGE HOLMES,
APPELLANT

APPELLATE CASE NO. 2022-000728
CERTIFICATE OF SERVICE

Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies
a true copy of the Initial Brief of Appellant and Designation of Matter in the above referenced
case has been served upon William M. Blitch, Jr., Esquire, at the primary email address listed in
the Attorney Information System (AIS); and oniGeurgesHolmessnat Lee Correctional Institution,
990 Wisacky Highway, Bishopville, SC 29010, this 19th day of April, 2023.

s/ Lara M. Caudy
Lara M. Caudy
Appellate Defender

ATTORNEY FOR APPELLANT
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