From: Roxanne Englin

To: Court Of Appeals Filings

Cc: cbruorton@rosenhagood.com; enicholson@rosenhagood.com; rwooda@lowcountry.com;
bkelley@elmoregoldsmith.com; Matt Bogan

Subject: Appellate Case No. 2022-001170 Chandler Construction v. Bellsouth Telecommunications *

Date: Thursday, August 17, 2023 12:00:42 PM

Attachments: 2023.08.17 Response to Amicus Curiae Brief of Carolina AGC, Inc.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Please find attached for filing a Response to the Amicus Curiae Brief of AGC, Inc.

Thank you.

ROXANNE ENGLIN SENIOR ADMINISTRATIVE ASSISTANT
roxanne.englin@nelsonmullins.com

MERIDIAN | 17TH FLOOR

1320 MAIN STREET | COLUMBIA, SC 29201

7 803.255.9356 F 803.256.7500

NELSONMULLINS.COM

Confidentiality Notice

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have
received this message in error, please notify the sender immediately either by phone (800-237-
2000) or reply to this e-mail and delete all copies of this message.


mailto:roxanne.englin@nelsonmullins.com
mailto:ctappfilings@sccourts.org
mailto:cbruorton@rosenhagood.com
mailto:enicholson@rosenhagood.com
mailto:rwooda@lowcountry.com
mailto:bkelley@elmoregoldsmith.com
mailto:Matt.Bogan@nelsonmullins.com
mailto:roxanne.englin@nelsonmullins.com
https://checkpoint.url-protection.com/v1/url?o=http%3A//www.nelsonmullins.com/&g=ZDZkOWM0NjlmYThjMDg5NQ==&h=OGJhMzM2Y2JjMzYxYTNlZTQ4NzU5MWFjMjI2OTE4MDk1ZjJjMWE3MTMxNTU0MzUwZmNjMGJhZDk2ZGRjOGJjMw==&p=YzJ1OnNjanVkaWNpYWw6YzpvOmVhODg5ZDc5ZmI3YzMyN2U4ZWNiODkxMTkyNTY5ODE2OnYxOmg6VA==

THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas
Jennifer B. McCoy, Circuit Judge

Court of Common Pleas Case No. 2020-CP-10-02430
Appellate Court Case No. 2022-001170

Chandler Construction Services, Inc.,
Appellant,
V.
Bellsouth Telecommunication, LLC d/b/a AT&T South Carolina,

Respondent.

RESPONSE TO THE AMICUS CURIAE BRIEF OF
CAROLINA AGC, INC.

NELSON MULLINS RILEY & SCARBOROUGH LLP

A. Mattison Bogan

S.C. Bar No. 72629

E-mail: matt.bogan@nelsonmullins.com
Nelson Mullins Riley & Scarborough LLP
1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
Columbia, SC 29201

(803) 799-2000

Attorneys for Respondent Bellsouth Telecommunications, LLC
d/b/a AT&T South Carolina





Table of Contents

TABLE OF AUTHORITIES ..ottt s il
INTRODUCTION ...ttt ettt ettt e ene e ees 1
STATEMENT OF FACTS ....oiiiiii et 2
ARGUMENT ...t ettt et e esaneeneesane e 4

L. CAGC essentially asks this Court to “blue pencil” the Act by adding a
specific requirement to disclose the casing material in any underground

FACTIIEY OF QUCE ...ttt ettt ettt e s e saaeenseeneees 4
II. CAGC’s parent association has already ratified guidelines that do not
require disclosure of casing MaterialS...........cccueeieeiieeriieniieriieieee e 6

I1. CAGC is not allowed to advocate for a broader ruling than the parties

PLEAG ...ttt et enb e et e naaeenee 8
IV.  CAGC’s brief does not properly comport with Rules 208, 211, and 213,

SCACR .ttt ettt sttt sttt 9

A. CAGC fails to adequately support its positions and stated purpose......... 10

B. CAGQC asserts that the specific intent of the legislature was to
“expand Operator’s obligations” but ignores an entire section of
the Act that codifies responsibilities of excavators..........ceceeveeeuerveniennnes 11

CONCLUSION ...ttt sttt ettt e s e a e et s e e bt e e saneeneesaneeanees 11





TABLE OF AUTHORITIES

Page(s)

Cases
Fay v. Total Quality Logistics, LLC, 419 S.C. 622,799 S.E.2d 318 (S.C. Ct. App.

2017 et h bt h et ettt ettt be bbb eas 4
Guimarin & Doan, Inc. v. Georgetown Textile & Mfg. Co., 249 S.C. 561, 155

SIE.2A 618 (1907) ettt ettt st 9
James v. Anne's Inc., 390 S.C. 188, 701 S.E.2d 730 (2010)...ccueeeeeeeeiiieeieeeieeeee e 10
Lambries v. Saluda Cnty. Council, 409 S.C. 1, 760 S.E.2d 785 (2014) ..cc.vevveveeeiieeeeeeieeeeeeee 4
Poynter Invs., v. Century Builders of Piedmont, Inc., 387 S.C. 583, 694 S.E.2d 15

(SeC20T0) 1ttt b ettt ettt b e 4
Stonhard, Inc., v. Carolina Flooring Specialists, Inc., 366 S.C.156, 621 S.E.2d

352 (SeC.2005) ..ttt b et 4
Rules
RULE 208 ...ttt b ettt ettt ettt b e ae bt be e 9
RUIE 208 (D)(1)(E) ...ttt ettt s st 10
RULE 21T ettt b ettt ettt ettt et b e bbb 9
RULE 213 ettt st 9,10
SUP. Ct. R 3701ttt ettt ettt ettt 10
Statutes
S.C. Code ANN. § 15-53-80...cuiiiiiiiiiieititet ettt ettt st 8
S.C. Code ANN. § 58-30-001......cceeiiiiiiiiiiiiieieiereee ettt 11
S.C. Code ANN. § 58-30-T0..c.eiiiiiiiiiiiieeee ettt e 11
S.C. Code Ann. § 58-360-TO(A)(1) weeurereieiiieeeerteeereeeee sttt 7
S.C. Code ANN. § 58-30-TO(A)(2) -eeuveueeretirtenienientesteeteste ettt ettt st st 5,11
S.C. Code Ann. § 58-36-100 (2)=(D)(2).cveeververuerreriniiniiriteiietetetetetet ettt 6

i





Other Authorities

Frenemies of the Court: The Many Faces of Amicus Curiae, 49 U. Rich. L. Rev.
361, 378, 385 (2015) ettt bt 10

16 S.C. Jur. Brief of AmICUS CUIIAC § 2 ...ooocuviiiiiiieiiieeiee ettt e eeaae e e e e earee e 9

il





INTRODUCTION

Respondent Bellsouth Telecommunication, LLC d/b/a AT&T South Carolina (“AT&T”)
hereby responds to the amicus brief of Carolina ACG, Inc. (“CAGC”) and adopts the following
from its Final Brief:

o Statement Of the Issue(s) On Appeal
e Statement of the Case
e Standard of Review





STATEMENT OF FACTS

AT&T hereby adopts by reference the Statement of Facts as set forth its Final Brief. But
also provides here for brevity and context the picture from the Record on Appeal that depicts the
markings on the road present when Chandler began its work. Defense Exhibit 3 from trial is

displayed here with notes and arrows for demonstrative purposes. (R. p. 204).

Orange spray paint: the
nationally adopted color for
telecommunications cables

Property of Unsted States Infrastructure Corporanon
Photo taken on 39/2020 8§:55 46 AM

As described above and in AT&T’s briefing to this Court, marks in the picture represent
and show that: (1) the location of the underground facilities was marked in the nationally

adopted color for telecommunications cables (R. pp. 190-192); (2) the presence of a duct-bank





was marked using the industry standard diamond marking (R. p. 196); and (3) flanking parallel
lines were marked, as required, to indicate the approximate width of the facility as a whole (R. p.

204).





ARGUMENT

I CAGC essentially asks this Court to “blue pencil” the Act by adding a specific
requirement to disclose the casing material in any underground facility or duct.

In its brief, CAGC asserts that the circuit court “blue pencil[s]” the Act by ignoring
subsection (2)’s “any other information” requirement and asks the Court to overturn the circuit
court’s finding that AT&T satisfied the requirements outlined for operators under the Act.
Amicus Br. at p. 7. In doing so, CAGC, like Chandler, seeks for the Court to find that the
composite material of the duct-bank was required to be disclosed even though no such
requirement exists, nor assists the excavator in identifying the marked facility. Essentially, and
contrary to its argument, CAGC is asking the Court to add specific disclosure requirements into
the Act that are not there. Such a request is akin to asking the Court to “blue pencil” the Act by
adding terms to the Act.

“Blue penciling” is a term of art used for contract construction. South Carolina courts do
not follow the “blue pencil” rule, and thus, a court may not engage in rewriting or editing the
terms of a contract or parties’ agreements, and courts do not engage in blue penciling a state
statute—especially, to add requirements that the legislature left out. See Fay v. Total Quality
Logistics, LLC, 419 S.C. 622,799 S.E.2d 318, 323 (S.C. Ct. App. 2017) (citing Poynter Invs., v.
Century Builders of Piedmont, Inc., 387 S.C. 583, 588, 694 S.E.2d 15, 18 (S.C. 2010)) (holding
the trial court erred in “blue penciling” the parties’ contracts by replacing unreasonable
geographical terms with the court’s own term); see also Stonhard, Inc., v. Carolina Flooring
Specialists, Inc., 366 S.C.156, 621 S.E.2d 352, 353 (S.C. 2005) (holding a New Jersey contract
may not be reformed or blue penciled to add an “entirely new term to which neither of the parties
agreed”); see also Lambries v. Saluda Cnty. Council, 409 S.C. 1, 11, 760 S.E.2d 785, 790

(2014)(“[C]ourts are bound to give effect to the expressed intent of the legislature. While it is





true that the purpose of an enactment will prevail over the literal import of the statute, this does
not mean that this Court can completely rewrite a plain statute.”) (internal citation omitted)).
CAGC interprets S.C. Code Ann. § 58-36-70(A)(2)’s “any other information” as ““an all-
encompassing catch all” (see Amicus Br. at 3) that obligates operators to give excavators every
detail related to the underground facility. But such advocacy ignores the basic structure of the
subsection at issue.

S.C. Code Ann. § 58-36-70(A)(2) requires operators to provide “any other information,”
which is immediately and unambiguously, modified by the words “that would assist the
excavator to identify,” further modified by the parenthetical phrase “and thereby avoid damage
to” and finally concludes with “the marked facility.” Id. Plain reading of the sentence requires
that operators provide excavators with any information that would help them to identify the
marked facility, and once the information is conveyed that would allow the excavator to identify
the marked facility, the onus is on the excavator to avoid damage.

AT&T supplied the necessary information for Chandler to identify the facility when it
contracted with USIC to mark the facility in orange spray paint, indicate that it was encased in a
duct-bank by using the industry standard diamond marking, and show the general width of the
entire facility by using the required parallel line markings. See Final Br. for Respondent at pp. 4-
5 and the above Statement of the Facts. It is undisputed that Chandler identified the underground
facility by using the information provided by AT&T. Final Br. for Appellant at 5, adopted in
whole by Amicus Br. at p. 1 (“Chandler visually identified underground facilities near the
locations marked by USIC...”). What Chandler did once it visually identified the facility was out
of AT&T’s control, and there is no indication that requiring the encasement composite material

would have changed the way about which Chandler proceeded with its excavation. See Final Br.





of Respondent p. 17; see also R. pp. 77, 78 (Chandler testifying that they had never encountered
a terracotta facility). Asking the Court to superimpose additional disclosure requirements that
go beyond what would assist the excavator to identify the marked facility is asking the Court to
re-write terms of a statute that already designate the party responsible for avoiding damage—the
excavator.

Furthermore, though CAGC and Chandler would have the Court believe that the year the
facilities were laid was readily available to AT&T within the statutorily required response time,
it is also undisputed that AT&T had to go back through its archives to determine the year of the
facility placement and the composition material of the duct-bank. Final Br. for Appellant at 5,
adopted in whole by Amicus Br. at p. 1 (“[Ms. Krews] testified that she was able to go back
through AT&T’s archive records to determine that the facility was installed in 1964 and was
terracotta...”). CAGC and Chandler also want the Court to assume that the information they
seek is easily retrievable, with no regard to the considerable cost associated with searching
historical records, and no guarantee that operators could locate the historical composition
information within the statutorily imposed timeframe. As addressed in AT&T’s Final Brief, if
the legislature wanted to identify specific requirements for disclosure by operators, such as the
“best available description” of the facilities, including “other facility records maintained by the
operator,” then they would have expanded the timeline for response as it did in S.C. Code Ann. §
58-36-100 (a)-(b)(2). See Final Br. of Respondent at p. 12.

I1. CAGC’s parent association has already ratified guidelines that do not require
disclosure of casing materials.

The Associated General Contractors of America is active in coalitions that address the
safety guidelines for excavators and operators as it pertains to excavation around subterranean

facilities. As a member of the Common Ground Alliance, Associated General Contractors of





America is part of “the preeminent source of damage prevention best practices, information and
data.” About Membership, Common Ground Alliance at p. 137.! Common Ground Alliance
analyzes, ratifies, and publishes “The Definitive Guide for Underground Safety & Damage
Prevention.”

In those Best Practices, industry leaders, both operators and excavators, define the type of
“Available Records” that facility locators must mark. See Best Practices at p. 33. The definition
of available records that locators must use at all times, that has been adopted and published by
Common Ground Alliance, lists records that “indicate approximate location, number of facilities
and access points for buried facilities within a requested area.” Id. These Best Practices also
include the adoption of the national color standard and identify the APWA as the national model
example. See Id., at 33; see also S.C. Code Ann. § 58-36-70(A)(1) (South Carolina adopting this
color standard); and see R. pp. 193-198 (the APWA marking guidelines).

South Carolina adopts the APWA guidelines in S.C. Code Ann. § 58-36-70(A)(1).
Remarkably, these guidelines contemplate the sensationally grim hypothetical of an improperly
marked gas line being hit while a school bus of children rides by that Matthew Barnes, the Chief
Executive and Chief Financial Officer of Chandler, urged the circuit court to consider. See R.
pp- 90; see also R. p 53. When describing its guidelines for the proper marking of pressurized
gas facilities, the statutorily adopted APAW guidelines state: “The committee did not determine

whether the type of pipe should be indicated (plastic, steel, cast iron, etc.).” R. pp. 195. So even

! Available at
https://commongroundalliance.com/Portals/0/Library/2023/BP/_Best%20Practices%2019.0_CO
MPLETE noprintmarks.pdf p. 137.

2 Available at
https://commongroundalliance.com/Portals/0/Library/2023/BP/_Best%20Practices%2019.0_CO
MPLETE noprintmarks.pdf (“Best Practices”).






in the worst-case scenario, where the most sensitive and potentially destructive underground
facility is subject to excavation, industry guidelines adopted by the statute at issue intentionally
leave out the requirement to indicate the encasement material of the utility.

Subsequently, the Best Practices also include a responsibility for excavators to commence
a “Pre-excavation Meeting” for projects that include excavation involving roadways (as the
excavation did here), and where “high-priority facilities” such as fiber-optic and communications
facilities are laid. Best Practices at p. 44. This additional responsibility to contact the locators
and operators, that was adopted by the parent affiliate of CAGC, is in sharp contradiction to its
assertion that “the trial court’s ruling is in error because [sic] (2) it places a higher burden on the
excavator to determine information about construction work performed by others...” Amicus Br.
at p. 2. Itis not the trial court’s interpretation that is placing the higher burden on excavators to
seek out additional information to ensure the safety of the excavation sites—it is their own trade
association.

1. CAGC is not allowed to advocate for a broader ruling than the parties plead.

In deciding to file a declaratory judgment action, Chandler limited any ruling or decision
from the trial court or an appellate court to only the parties named in the action based on the facts
now before the Court. This is an equitable action limited to the facts in the record and the parties
on the caption. By statute, “[w]hen declaratory relief is sought all persons shall be made parties
who have or claim any interest which would be affected by the declaration, and no declaration
shall prejudice the rights of persons not parties to the proceeding” S.C. Code Ann. § 15-53-80.
The plain language of this section is clear: if a person has an interest in the outcome of a

declaratory judgment action, they must be made a party to that action.





In contrast to the plain language of the statute, CAGC now argues that “interpretation of
the Act [sic] stands to have industry-wide impact in the underground utility industry in our
state.” Amicus Br. at 2. As this statement demonstrates, despite what was plead and what
evidence was adduced at trial, CAGC attempts, under the cap of an amici party to try and
interject the interests of persons and operators that are outside the scope of the interpretation of
the parties’ rights before the Court based on the pleadings.

CAGC also describes how interpretation of the Act will purportedly affect the obligations
of all operators subject to its provisions. Amicus Br. at 2. Where a court has yet to make a
factual determination of whether the absent operators have complied with the obligations set
forth in the Act, seeking a broad sweeping declaration is improper and deprives absent operators
of a determination of their rights and obligations under the Act based on their individual actions.
See Guimarin & Doan, Inc. v. Georgetown Textile & Mfg. Co., 249 S.C. 561, 569, 155 S.E.2d
618, 622 (1967) (“The broad power to declare rights could not be effectively exercised without
the power to resolve issues of fact. The act provides that such issues shall be tried and
determined in the same manner as issues of fact are tried and determined in other civil actions in
the same court.”). Thus, CAGC’s arguments must and shall be limited to the parties to the
action and the facts before the Court—not the fabled risks that are not present on this record.

IV. CAGC’s brief does not properly comport with Rules 208, 211, and 213, SCACR.

In its Motion for Leave, CAGC represented that it would “provide a broader
understanding of how the trial court’s order impacts the industry as a whole.” Mot. For Leave at
1. CAGC’s brief does not do this. A proper amicus brief will bring matters to the court’s
attention that have not been fully explored by the parties. See, 16 S.C. Jur. Brief of Amicus

Curiae § 2 (“At common law, the role of an amicus curiae was to advise the judge of law not





already known to the judge or brought to his attention by the parties.”); see e.g., Sup. Ct. R. 37.1
(stating that an amicus brief should bring a relevant matter not addressed by the parties to the
Court’s attention and that lack of purpose is a burden to the Court). Here, CAGC simply recites
the positions of Chandler, with even less supporting case law.

South Carolina courts will only consider amicus arguments that address the specific
issues raised by the parties, but amicus curiae must still present information that the parties have
not fully explored in order to be helpful to the Court’s understanding of the issues. See Rule 213,
SCACR; see also James v. Anne's Inc., 390 S.C. 188, 190 n.1, 194, 701 S.E.2d 730, 731 n.1, 713
(2010) (refusing to consider an argument not raised by the principal parties to an appeal)); then
see, Helen A. Anderson, Frenemies of the Court: The Many Faces of Amicus Curiae, 49 U. Rich.
L. Rev. 361, 378, 385 (2015) (“frequently cited as the benefit of amici curiae; it is precisely this
information — not put forward by the parties — that is said to be of assistance to the court.”)
(emphasis added)). By failing to properly fulfill its duty to further inform the Court of the issues
before it, CAGC fails to assist the Court in more fully understanding any broader interests.

A. CAGC fails to adequately support its positions and stated purpose.

Amicus briefing that parrots the position of a party with no additional support should not
be considered as substantive briefing and does not satisfy Rule 213, SCACR because it fails to
provide a thorough argument supported by authority as required by Rule 208 (b)(1)(E), SCACR.
Here, CAGC offers nothing that Chandler has not already put before this Court. Compare Final
Br. of Appellant at p. 9 Section [ with Amicus Br. at p. 2; then compare Final Br. of Appellant at
p. 11 with Amicus Br. at p. 3; then also compare Final Br. of Appellant at p. 10 with Amicus Br.
at p. 4. CAGC'’s singular case citation and its omission of any real-world examples of how the

circuit court’s ruling impacts the industry as a whole brings nothing new for the Court to
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consider in this matter and should be disregarded in the Court’s consideration of the issues
before it.

B. CAGC asserts that the specific intent of the legislature was to “expand
Operator’s obligations” but ignores an entire section of the Act that codifies
responsibilities of excavators.

CAGC identifies only the obligations attributable to operators under the Act and ignores
the entire preceding section to S.C. Code Ann. § 58-36-70 that spells out the responsibilities and
obligations of excavators under the Act. S.C. Code Ann. § 58-36-60. CAGC would lead the
Court to believe that the entire purpose of the Act is to clarify the obligations of operators; that
position ignores the plain language of the statute. The Act is meant to articulate the

responsibilities of all parties involved in excavations around underground facilities.

CONCLUSION

Amicus and Chandler have urged this Court to disregard every industry norm and
published standard—even those adopted by their own parent associations—and they have
strained the outer bounds of statutory interpretation to ask the Court to reject the plain reading of
the Underground Facility Damage Prevention Act. Because these arguments fall short of being
sufficient to overturn the circuit court’s finding that AT&T complied with its statutory
obligations, AT&T respectfully asks the Court to uphold the circuit court’s Order finding that
AT&T did not violate S.C. Code Ann. § 58-36-70(A)(2) and was not required to provide the duct

encasement material information prior to Chandler’s excavation.

Respectfully submitted,

{Signature Page to Follow}
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