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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

      
  

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

 
Maite Murphy, Circuit Court Judge 

      
 

Appellate Case No. 2023-000029 
Circuit Court Case No. 2018-CP-10-02109 

      
 

Rebecca Turisk,  
 

Appellant, 
 

v. 
 

 

Dennis K. Schimpf, M.D. and  
Sweetgrass Plastic Surgery, LLC, 
 

 
 
 
 

Respondents. 

             
 

RESPONDENTS’ MOTION TO STRIKE MATTER FROM RECORD ON APPEAL 
              
 
 Respondents Dennis K. Schimpf, M.D. and Sweetgrass Plastic Surgery, LLC (collectively, 

“Respondents”) hereby move this Honorable Court for an Order striking lines 20:13-20 of Jordan 

Harper’s deposition transcript from the Record on Appeal (currently, R. p. 809). The basis for 

Respondents’ Motion is that those lines were not actually presented to the lower court or tribunal 

and therefore cannot be included in the Record on Appeal pursuant to Rule 210(c), SCRAP.  

Indeed, the only reference to those lines at trial were in the form of an objection lodged by 

Respondents’ counsel prior to Appellant’s attempt to read the deposition to the jury, which the 
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Honorable Maite Murphy granted. (R. p. 330-34). However, this does not amount to presentation 

to the lower court under South Carolina law.   

 This Court reached the same decision in Fountain v. Fred’s, Inc. et al., Case No. 2017-

00068 (Ct. App. 2017). In Fountain, upon a motion to strike filed by one of the respondents, this 

Court struck a settlement agreement from the Record on Appeal although it was referenced 

extensively by witnesses during testimony and in the attorneys’ arguments because it was neither 

offered nor proffered and therefore “not actually presented to the lower court.” See Exhibit A - 

Order, filed November 29, 2017. The same logic applies here. While Respondents discussed the 

contested testimony with Judge Murphy once during oral arguments, Appellant never proffered 

the testimony herself or even attempted to formally admit that portion of the transcript into 

evidence to preserve the issue. See State v. Simmons, 360 S.C. 33, 46, 599 S.E.2d 448, 454 (2004) 

(stating the failure to make a proffer of excluded evidence will preclude review on appeal); see 

also State v. Hawkins, 310 S.C. 50, 54, 425 S.E.2d 50, 57 (Ct. App. 1992) (declining to rule on the 

court's alleged error of excluding evidence when no proffer was made, and the excluded evidence 

was not contained in the Record). No other witness testified about it either. Thus, the only matter 

that was “actually presented” to lower court and that this Court will be able to view from the trial 

transcript were the oral arguments of counsel, which are not evidence and do not make the 

contested lines a proper matter for inclusion in the record on appeal.  

 Based on the foregoing, Respondents respectfully request that this Honorable Court issue 

an Order striking lines 20:13-20 of Jordan Harper’s deposition transcript from the Record on 

Appeal. Undersigned counsel certify that they conferred with counsel for Appellant prior to filing 

this Motion in an effort to resolve it in good faith but that they were unable to reach an agreement.  

[Signature Page to Follow] 
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s/Todd W. Smyth    
Todd W. Smyth  
Allie A. Maples  
Smyth Whitley, LLC 
126 Seven Farms Drive, Suite 260 
Charleston, South Carolina 29492 
Tel: (843) 606-5635 
Fax: (843) 654-4095 

 tsmyth@smythwhitley.com  
 amaples@smythwhitley.com  
 

Attorneys for Respondents   
August 21, 2023 
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THE STATE OF SOUTH CAROLINA 

In the Court of Appeals 
      

  
APPEAL FROM CHARLESTON COUNTY 

Court of Common Pleas 
 

Maite Murphy, Circuit Court Judge 
      

 
Appellate Case No. 2023-000029 

Circuit Court Case No. 2018-CP-10-02109 
      

 
Rebecca Turisk,  

 
Appellant, 

 
v. 

 

 

Dennis K. Schimpf, M.D. and  
Sweetgrass Plastic Surgery, LLC, 
 

 
 
 
 

Respondents. 

__________ 
 

PROOF OF SERVICE 
__________ 

 
I certify that I have served RESPONDENTS’ MOTION TO STRIKE MATTER FROM RECORD 
ON APPEAL electronically on August 21, 2023, to all counsel of record as listed below: 
 

Jesse Sanchez, Esquire  
98 ½ Broad Street, Suite B 
Charleston, SC 29401 
jesse@jessesanchezlaw.com 
(843) 814-8181 
 
And 
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MARK C. TANENBAUM, P.A. 
Mark C. Tanenbaum, Esquire  
W. Allison Smith Rogers, Esquire  
W. Tyler Robinson  
1156 Bowman Road, Suite 245 
Mt. Pleasant, SC 29464 
mark@tanenbaumlaw.com 
allison@tanenbaumlaw.com 
trobinson@tanenbaumlaw.com 
(843) 577-5100 
 
And 
 
ROGERS, PATRICK, WESTBROOK, & BRICKMAN 
Elizabeth Middleton Burke (SC Bar No. 13610) 
Misty Black O’Neal (SC Bar No. 77465) 
T. A. C. Hargrove (SC Bar No. 102728) 
1037 Chuck Dawley Blvd., Building A 
Mt. Pleasant, SC 29464 
bburke@rpwb.com 
thargrove@rpwb.com 
(843) 727-6500 
 
Attorneys for Appellant  

    
 
 
 
   s/Todd W. Smyth     

       Todd W. Smyth 
       Allie A. Maples 

Smyth Whitley, LLC 
       126 Seven Farms Drive, Suite 260 
       Charleston, South Carolina 29492 
       Tel.:  (843) 606-5635 

    Fax:  (843) 654-4095 
    tsmyth@smythwhitley.com  
    amaples@smythwhitley.com 
 

Attorneys for Respondents 
 
 
 

 
 
 



	

Todd W. Smyth  
126 Seven Farms Drive, First Citizens Plaza, Suite 260, Charleston, SC 29492 

main 843-606-5635� fx. 843-654-4095�tsmyth@smythwhitley.com 
www.smythwhitley.com 

Smyth  Whitley, llc
A T T O R N E Y S   A T   L A W

SW
 
August 21, 2023 
 
 

VIA EMAIL ONLY 
The Honorable Jenny Abbott Kitchings  
Clerk, South Carolina Court of Appeals  
Post Office Box 11629 
Columbia, SC 29211 
 
Re: Rebecca Turisk v. Dennis K. Schimpf, M.D. and Sweetgrass Plastic Surgery, LLC 

Appellate Case No.: 2023-000029 
 
Dear Ms. Kitchings: 
 
Enclosed for service, please find Respondents’ Motion to Strike Matter from Record on Appeal. 
Please contact me with any questions or concerns. Our $50.00 filing fee is being sent via U.S. 
Mail. We sincerely appreciate your consideration of our Motion.  
 
Very truly yours, 
 

 
Todd W. Smyth  
 
TWS:cmr 
Enclosure 
 
cc: all counsel of record (via email only) 
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