From: Pollard, Shelby

To: Court Of Appeals Filings

Cc: Alexander, David; dshupe@scag.gov; Sally Ellison

Subject: 2019-001817 In The Matter of the Care and Treatment of Ronald Garrard
Date: Friday, August 18, 2023 4:25:15 PM

Attachments: Ltr to COA 08.18.23.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good Afternoon,

Please find attached for filing the letter to the Court of Appeals in response to the Court’s letter
dated August 16, 2023, regarding the effect the Supreme Court’s decision in |n the Matter of Frances
Oxner has on the above-referenced case.

Opposing counsel is copied on this email.

If you have any questions, please let me know.

Respectfully,
Shelby

Shelby Pollard

Administrative Assistant

South Carolina Commission on Indigent Defense
Appellate Division

1330 Lady Street, Suite 401

PO Box 11589

Columbia, SC 29201-1589

(803) 734-1330 — Telephone

(803) 734-1397 - Fax

This communication and any attachment thereto is intended only for use by the addressee(s) named
herein, and may contain legally privileged and/or confidential information. If you are not the intended
recipient of this e-mail, you are hereby notified that any dissemination, utilization, distribution or copying
of this e-mail, and any attachments thereto, is strictly prohibited. If you have received this e-mail in error
please notify the Commission on Indigent Defense immediately and permanently delete the original and
any copy of any e-mail and any printout thereof. SCCID may be reached by using the email address of the
sender, or at 803-734-1343.
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Post Office Box 11589

Columbia, South Carolina 29211-1589
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August 18, 2023

The Hon. Jenny Abbot Kitchings
Clerk, S.C. Court of Appeals
1220 Senate Street

Columbia, SC 29201

Re: In the Matter of Ronald Garrard, App. Case No. 2019-001817

Dear Ms. Kitchings:

Please allow this letter to serve as appellant’s response to the Court’s letter of August 16,
2023, regarding the impact of In the Matter of Oxner, S.C. , 889 S.E.2d 586 (2023), and
to Ms. Shupe’s letter dated yesterday.

Appellant largely agrees with Ms. Shupe’s analysis of Oxner’s impact.on the first issue on
appeal in this case. While technically still alive after Oxner because the Supreme Court has not
yet decided whether to grant certiorari in In the Matter of Griffin, 434 S.C. 338, 863 S.E.2d 346
(Ct. App. 2021), it is hard to envision Griffin being reversed after the reasoning of the Supreme
Court’s unanimous Oxner decision. The best argument that can be made to distinguish Oxner is
that the Legislature specifically provided a means to try a person who was incompentent to stand
trial on the qualifying offense, but did not do so in regard to the SVP commitment trial. Appellant
candidly acknowledges that the reasoning in Oxner makes this a difficult argument.

Appellant would like to remind the Court that this case has two issues on appeal and the
second issue is unaffected by Oxner. In lieu of sending a separate letter of supplemental authority
pursuant to Rule 208(b)(7), SCACR, appellant would direct the Court’s attention to the recent
amendment of the SVP Act, specifically section 44-48-30(9) which clarifies the definition of
“likely to engage in acts of sexual violence” and bears on the second issue. The amendment, which
became effective May 16, 2023, defines this term as “a person is predisposed to engage in acts of
sexual violence and more probably than not will engage in acts of sexual violence to such a degree





as to pose a menace to the health and safety of others.”

[f the Court requires any further information or has any questions, please do not hesitate to
contact me.

Sincerel

e

David Alexandj%/
Appellate Dyﬂ et

c. Deborah R.J. Shupe, Esq.
Client






