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OCCUPATIONAL EMPLOYMENT AND WAGE ESTIMATES

- LOW COUNTRY NON- METROPOLITAN STATISTICAL AREA
By Specified Year ; ' ‘
. . | . .
'; WAGE ESTIMATES
. 0CC : " AREA ENTRY | MEAN EXPERIENCED
YEAR CODE |JOCCUPATIONAL TITLE EMPLOYMENT | HOURLY | ANNUAL | HOURLY ] ANNUALL HOURLY | ANNUAL
FURNITURE ASSEMBLERS B

51-2092 Team Assemblers

management decisions affecting the work. Includes team leaders who work as part of the team.

Work as barf of a team having responsibility for aésembllng an entire product or component (lLf a product. Team assemblers can perform all tasks conducted by the|-
team in the assembly process and rotate through all or most of them rather than being assigried to a specific task on a permanent basis. May participate in making

shape lumber or to fabricate parts for wood products.

Cut, shape, and assemble wooden articles or set up and operate a variety of woodworking machines, such as power saws, Jointers, and mortisers to surface, cut, or|-

1999 51-2092* |[Team Assemblers : 23,240 . $8.94 $18,600] S 11.66 $24,260 $13.24 $27,540
2000 51-2092* |Team Assemblers . 26,670 $9.10 $18,930{$  12.69 $26,390 $14.43 $30,020
2001 51-2092* [Team Assemblers ‘ . ; 24,380 $9.63 $20,040| $ 13.07 $27,190 $14.24 $29,620
2002 | 51-2092* |Team Assemblers 25,480 59.82)  $20,420] $ = 13.31] $27,680 $14.63 $30,430{
2003 51-2092* |Team Assemblers L ‘ 25,540}, 59.88 $20,540] S 13.05 $27,150 $14.14 $29,410
2004 |.51-2092* |Team Assemblers . 28,620 $10.09 $20,990] $ 13.24|$ 27,530 $15.17 $31,540
2005 | 51-2092* |Team Assemblers St ‘ ’ : 31,450 $10.08 $20970| § 13.22]$ 27,500 $15.28 $31,780'
2006 51-2092 |Team Assemblers 900 $10.47 $21,780] § 12.47|$ 25,940 $14.45 $30,050{
2007 51-2092 |Team Assemblers 1 - 770 $10.32 $21,460| § 12.32|$ 25,620 $13.92 . $28,960
' - 51-7011 Cabinetmakers and Bench Carpenters :

1999 | 51-7011% [Cabinctmakers and Bench Carpenters 2400f  $7.05] $14,670{$ 896 $18,640 $10.37 $21,570
2000_| 51-7011* |Cabinetmakers and Bench Carpenters , 1,260 $7.70]  $16,010{$ 10.10] $21,010 $12.27 $25,520
2001 | 51-7011* [Cabinetmakers and Bench Carpenters . 1,080 . $8.26] $17,180[ $ 1085| $22,570 $13.21} $27,480
2002 | 51-7011* [Cabinetmakers and Bench Carpenters 1400  $8.72] $18,140] §  11.25| $23.410 $13.37 $27,800
2003 51-7011* |Cabinetmakers and Bench Carpenters R 1,300 $9.67 $20,120| $§ 11.80 $24,550] . $13.33 . $27,720
2004 | 51-7011* |Cabinetmakers and Bench Carpenters 1500} ~ $9.32] - $19,380f § 11.82 | $ 24,590. $13.76 $28,620
2005 | 51-7011* [Cabinetmakers and Bench Carpenters ‘ » 1,290 $9.77]  $20,320] § 12.24 [ $ 25,360 $14.06] . $29,250
2006 51-7011 |Cabinetmakers and Bench Carpenters 1,390 N/A N/A N/A N/A N/A N/A
2007 | 51-7011 |Cabinetmakers and Bench Carpenters 30 $14.10 $29,330{ § 16.01]$ 33,290 $18.67 $38,840
SOURCE The Bureau of Labor Statistics '
http://y/ww.bls.gov/oes/current/oeg_sc.htm
NOTES: - . i " S ‘;\k/ "/!“T
N/A - DATA NOT AVAILABLE - | s </ U .

- Low COUNTRY NON-METROPOLITAN STATISTICAL AREA did not become s statistical area until 2006. (lncludes Béaufort, Coleton, Georgetown, Hampton, Jasper, and Willismsburg mﬁntis.)
1
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* _ SOUTH CAROLINA STATEW]DE data provided for Low Country Non-Metropolitan data,
. . " . !
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PACSTMT . SOUTH CAROLIWA DEPARTMENT OF CORRECTIONS
PRISON INDUSTRIES ACCOUNTING
S AND DEDUCTIONS STATEMENT

LOCATION : 0442 RIDGELAND CORR INST

BEGINNING BALANCE
GROSS PAY

STATE TAX

‘PGM FEE: VICTM COMP GOV OFFICE - VICTIM ASSISTANCE




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) ,
COUNTY OF JASPER ) Case No(s): $01-CP-27-218
01-CP-27-219
TOOKIE BROWN et al ) 01-CP-27-253
Plaintiffs . ) _
Tae . ) B ' .
Vs. ) ANSWER TO SECOND SET _
) OF INTERROGATORIES
MOORE, Et al., and KWALU INC,,) '
. )
Defendants )
)

TO: TERRY MANESS #121322, PLAINTIFF REPRESENTATIVE:

1. The wages paid per hour by Kwalu Inc. to employee, Mike Roberts, when
hired; at present time; and max1mum wage available to earn, for running the Extruder
Machine at the Kwalu Plant in Ridgeland Corr. Inst.-

Answer: Mr. 'Roberts;s_tartec-i‘at’:$8-.-00: per hour. He no longer is employed by Kwalu.
2. "Ihe wages paid by Kwalu Inc. to employees at the Kwalu Inc. Plant .at 146

¢

Woodlawn Street, Ridgeland, S.C. 29936 when first hired; and maximum wage available

—for-that area; for the follow

a. Samples Extruder Operator

C. Extruder Asst. Development Supervisor

e Development Asst. Bending Supervisor

g Bending Asst. Drilling Supervisor 7
L Drillling Asst. Assembling Supervisor

k. Assembling Asst. . Scratching Supervisor

cratching Asst. Upholstering Supervisor
Quality Contro] Supervisor
Maintenance Supervisor
Fabrication Shop Supervisor
Office Worker Supervisor

Computer Operation Supervisor

ity Control Asst

Maintenance Asst.
Fabrication Shop Asst

A R N
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Answer: The only vaguely similar area is extruder operator- but the extruder at 146
Woodlawn is far more complicated - it is a twin screw and the extruder at
the prison is a single screw. Entirely different responsibilities and job

requirements.
3. ‘Who decides when or if an “Clean-up Crew” member is hired to a
permanent job?

Answer: Kwalu employee, Bob Myers.

4, 'What chemicals, used by inmate employees, did Kwalu employees allow to
be removed from the Kwalu Inc. Plant, at Ridgeland Corr. Inst., on or about Friday
October 2000, and taken by Ms. L. Malphrus to her home until the Accreditation Team
has left? And then returned to the K'walu Inc. Plant at Ridgeland Corr. Inst. Plant?
Answer: The Defendant objects to the form of this question, as a compound
question which assumes proposition s which the Defendant denies.

5. ‘What benefits are given to employees of Kwalu Inc. 146 Woodlawn Street,

Ridgeland, S.C. 29936 which are not also given to the inmate employees of Kwalu Inc. at

' the Ridgeland Corr. Inst. Plant?

Answer: See Answer to Interrogatory Number 6.
6. Do the employees of the Kwalu Inc. Plant at 146 Woodlawn Street,
Ridgeland, S.C. 29936, receive any of the following benefits from Kwalu Inc.:
1.  Paid Vacations 2. Paid Holidays (State & Federal)
3. Retirement Plan ‘ 4. 401K Plan
5. Any other benefit which would be an incentive for employment to the
Kwalu Inc. Company, and/or which would increase in any manner increase
or decrease employees yearly income or taxes.

Answer: Paid Vacations - yes; 401K plan - yes; paid holidays - yes.

7. What protectivé devices are supplied to employees of Kwalu Inc. Plant at

P~
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146 Woodlawn Street, Ridgeland, S.C. 79936 for each of the job areas specified thhm

question number two (2).

Answer: N/A

8. Has there ever been “floaters” used at the Kwalu Inc. Plant at 146

Woodlawn, Ridgeland, S.C. 299369 At the Kwalu Inc. Plant at Ridgeland Corr. Inst.?

What were the duties at each Plant?

Answer: No floaters at 146 Woodlawn, Byt the plant at 146 Woodlawn serves a
completely different purpose than the prison plant. The floaters at the
prison have various duties, |

9. . How many of the following chemicals are used at the Kwalu Inc. Plant at

146 Woodlawn Street, Ridgeland, South Carolina 29936'

Superox 46-756 ' Paint Thinner (IOOA Mineral Splnts)
Lacquer Thinner Power Lube Aerosol (CRC)
Xylene (xylol) Autopour 931-2113 Iscoyanate
Answer: At 146 they use lacquer thinner, paint thinner and auto pour 931-2113 §
‘ isocyanate, '
7 p
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{~David S. Mathews
Attorney for Defendant, Kwalu
Post Office Box 2071 3

Ridgeland, South Carolina 29936
843-726-9393
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S.C. DEPARTMENT OF CORRECTIONS

TUESDAY, SEPTEMBER 19; 2006
RIDGELAND SOUTH CAROLINA

B EF o 2 :

THE HONORABLE JAMES C. WILLIAMS JUDGE

A P P. E A R A N C E S

ALFRED SINGLETON PRO SE
BILLIE JOE" CARTRETTE PRO SE
‘DANIEL GREEN, ,PRO" SE -
‘ERNIE.T.; ROSEBORO PRO SE
GEORGE: LEE ‘TOMLIN, PRO SE
ALDONGO P. JOHNSON,ﬁPRO SE
GREGG DANTZLER “PRO SE
ISIAH JAMES PRO SE
* JOHN BYRD; PRO SE -
:*waLINTON QUICK PRO SE

LAKE SUMMERS, ESQUIRE
- ATTORNEY FOR THE DEPARTMENT OF CORRECTIONS

'DIANNE“A. RUTLEDGE
CIRCUIT COURT REPORTER
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'ISIAH JAMES, ET AL V. SCDC
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(N6’ ExiiBITS WERE INTRODUCED:DURING THE HEARING.)
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REPORTER FOR THE FIFTH JUDICIAL CIRCUIT OF THE STATE OF
SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS A
TRUE, ACCURATE, AND COMPLETE TRANSCRIPT OF RECORD OF ALL
THE PROCEEDINGS HAD AND EVIDENCE INTRODUCED IN THE HEARING
OF THE CAPTIONED CASE, RELATIVE TO APPEAL, IN THE CIRCUIT
COURT FOR JASPER COUNTY, SOUTH CAROLINA, ON THE 19TH DAY OF

| SEPTEMBER 2006. o o

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

ISIAH JAMES, ET AL V. SCDC

Py
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5. The hourly wage SCDC paid Roseboro after he completed his ﬁrst approxnnatel
~ 320 hours of his prison industries labor; .

6. - The applicable federal minimum wage on the date Roseboro completed the first
apprommately 320 hours of his prison industries labor; and :

7. The last date Roseboro partxmpated in the prison,industries project at issue 1f
Roseboro no longer participates in the project.

The Court’s jurisdiction to hear this matter is derived entuely from t he decxslon of the

| South Carolina Supreme Court in Al- Shabbazz v. State 338 S.C. 354, 527 S E.2d 742 (2000)

When reviewing the Department’s decisions i in inmate gnevance matters, the Court 51ts inan’

appellate capaclty Id. at 756. S.C. Code Ann. § 1-23- 380 (4) (Supp 2005) provides that
appellate review in admxmstratwe appeals “must be confined to the record.” Consequently, this

_Court can not “solicit evidence” but rather is limited: to the Record presented.. Therefore,..

IT IS HEREBY ORDERED that this case be REMANDED to the Department to hold 8
heanng, allow Appellant the opporttmtty to present hlS v1ewpo1nts and determme the answers to

: the above: seven (7) factual questlons

. IT IS FURTHER ORDERED that if the Department finds a difference between the
wages owed and the. wages paid for‘Appellant’s work performed in the prison mdu'str'y program,

g ‘that it pay Appellant the difference in accordance with S.C. Codé Ann. §§ 24-3-40 (A)(3)(4) and

(-
AND IT IS SQ ORDERED.

ﬁ?ag:-p WWM L
- Ralph King Anderson, 1II NI

cerdimi e Law Judge
. Thw Isto cerﬁry ttm the unmﬁm ‘datg. ’
mmemrfnmmmwmu a!! “. "

lJanuarylz 2007 o masmmismubvmmungacapynm

("olumbla Qouth Carolma In the United Statas i, postae paid, or In the
_ ; ma almca Hdresm Ih; FW(‘H) or lhek mqm

Fivcks Lo TP ‘
! Section 1-23 -380 (4) further provides that: “In cases of alleged irregularities in procedure before the agency or the
Administrative Law Court, not shown in the record, and established by proof satisfactory to the court, the case may
be remanded to the agency or the Administrative Law Cotirt for action as the court considers appropriate.” In

* addition, 8.C. Code Ann. § 1-23-380 (3) provides that: “If a timely application i3 made to the court for leaveto

present additional.evidence, and it is shown to the satisfaction of the couit that the additional evidence is material
and that there were good reasons for failure to present it in the proceeding before the agency, the‘court may order
that the ddditional evidence be taken before the agency upon conditions determined by the court,” - Here, however,
the administrative hearing was held by the Depertment, Therefore, even if the Circuit Court found that there were
frregularities in procedure before the agency watrantinig remand, the remand would be to the Department.

~ Furthermore, no timely application was made before the ALC for leave to present addlnonal evxdence

2

P-9



"o s inmate’s right to the prevallmg wage,
_stating “[n]o inmate. participating in the-pro-

ffor yvork of - similar . nature in the pnvate

L cable state statutory scheme recog'mzlng au
- right - to ‘overtime. pa’ :

: . who is’ reqmred
pamcular “cek m:

24 8 C .60 sOUTH EASTI‘RN REPORTER, ad SERIES

gram may ‘earn less thari thié prevailing’ wage_'-

. ‘“.vallmg wage: ‘statute . any such- right to in- -
- ;.mates voluntarily partlcrpatmg in a prison -
- industries ' program.? -

S :
. ‘WO“]d d‘Stmgmsh between prevallmg wages
:-and any. right to- overtnme ‘pay for- mmates 5

for. mmates Sen v

- -goals is compatlble with- federal reglllatlon E x
 ofthei. et apd Hous

thle the F‘an'l Labor Sta.ndards Act - _
'-(FLSA) provldes a nght to. overtlme -pay. for Lo

.,f,on the. assumptlon\that the, FLSA -does. not- S
Aapply 't0-inrhate labok. If the FLSA’s coven- i

to mmates rnmates ale not employees énti-
itled to-the protectlons of the FLSA, and Tdo .~ |
‘not, find- it appwpnate to read-into the pre- -

As Judge Posner of,'.
explamed '

-the Seventh (:lI‘Cll]t h

: vof enablmg them m,eam'a'hvmg T_he'..,l,
-+ prison pays.for: their- keep.” Ifit, piits, them |
to’ wmk 1t ia to offset some of the cost of “ .

) _and hablts" that‘ will make them Tess. hkely %
to' return’ tar cnme outs1de "None: of these»;». v

pnson 1ndustr1es program (PIP) appealed
i epartment of Correctlons

icompensatlon heﬂrecewed Ior hls work
The Adinistrative Law . Court (ALC) Te-
_'versed the. Department's -vefusal -t pay.
inmate the prevallmg wage and afﬁrmed
t epartment’s denials ol -overtiime pay.
nd elmbursement for’ wage deductlons '
nate and the Department appea.led The - are. employed ina PIP receive the same pay
Clrcult Court, Jasper County, James Ci: yateq and:, employment conditions " as 'their
) Wﬂllams, Jr.,.J., rémanded; the prevailing. " nonsinmate peers in the same locality. Fair
‘wage jssue: and affirmed-the/denial.of over: ', Labor Standards Act of 1938 § 1 et Seq., 29
ages and”~ ‘reimburs¢ment, Inmate‘-f._ .S,

Holdmg' On: 1ehear1ng, the ‘Court. of Ap—
: peals, Cureton, A.J Ihe_ld that mmate Was

© 7§11:83 310t seq:

SC DEPT. OF CORRECTIONS V. TOMLIN s.C. 25
.| Clleas694 SE2d 25 (S.C.App: 2010) o

S2 Prlsons =172 -

SOUTH CAROLINA DEPARTMENT OF “Inmate was’ entltled to nme-and-a-half
CORRECTIONS Respondent.,

pay for overtime worked in prison industries
. 'program (PIP), uinder prison- industries ‘stat-
“utes provxdmg that,’ ‘rate of pay for inmate
: labm in a PIP could not_beless than that
.:pald for. work of a_ similar, ‘hature in"the
: prwater seétor. in: the-locallty in whxch the
- - work’ was performed“ Code 1976, §§ 24—3—
o _315 ..4—3-430(D)

"3 Pnsons@PZ'iS .
L Whlle the prevallmg wage statutes for
o mmates workmg in_ prison . industties - pro-
. grams (PIP): do not entltle inmates to a
= private 11ght of actlon in tort for Department
of Correctnons fallure to comply with . those
'statutes, ihmates’ miay: protest through the
grlevance process the- Department's failure
o comply: w1th these statutes Codé 1976,
§§ 24—3—315 24—-3—430 T

4 Prlsons ®=l72 W

Although the. federal Falr Labor Stan-
dards Act:(FLSA) does not ‘apply to inmate
workers, statutes governing-prison industries
_programs (PIP) compel t.he Department of

) George Tomlm, pro se, for Appellant
Lake E. ‘Summers, of Columbla, for Re-

5 _CURETON A

rt George Lée Tomlm ﬁled a gnevance with
the South Carolma Department of Correc-

* tions: concernmg condltlons ‘of his- partlc-
! ipationin the " Prison: ‘Industries Program
: P), Tomlm appeals ‘thie” eiveuit\eourt's
20) orderr remandmg ‘his, case to the- Adnumstra—

i g
has subject matter JUI’lSdlCthll under the Ad- ¢ tive Law Coiirt (ALC) fof a. determmatlon of |
Tiinistrative Procedures -Act (APA) t0 hear the prevalllng wage “for similar work revers-

prope!ly perfected appeals from the Depart-.‘ ing the ALC's, finding -that Tomlm was an, -
1t of‘Co ectxons’, final. oruers n admlms- _emiployee of ‘the, pnvate sponsor, afﬁnmng-l N

~the’ "ALC’s. dénial " of i ‘overtime . wages, 'dnd. -
afﬁrmmg the ALC’s demal ol' relmbursement .

L
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The South Carolina Court of Appeals

_ Ernie T. Re»seboro #273339, ' Respohdent,

South Carolina Department of - . _
Corrections, . ' : Appellant.

" The Honorable Ralph K. Anderson, III -
Trial Court Case No. 2005-A1-04-00776

ORDER

This court requestéd memoranda from the parties regarding the appealability of the order

on appeal. After review of the memoranda, relevant case law, and the order on appeal, the

appeal is dismissed as interlocutory and not iIAnmediately appealable.

AND IT IS SO ORDERED.
v !I/asper M. Cureton
- Columbia, South Carolina
9/21/2007
cc: Lake Eric Summers, Esquire

Emie T. Roseboro #273339




KENNETH A. RICHSTAD POST OFFICE BOX 11629
PR _ COLUMBIA, SOUTH CAROLINA 29211

) 1015 SUMTER STREET
V. CLAIRE ALLEN ) COLUNBIA, SOUTH CAROLINA 29201

DEPUTY CLERK TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
Www.sccoirts.org

September 24, 2007

Lake Eric Summers, Esquire
Malone Thompson Summers & Ott LLC
- 339 Heyward St.
Suite 200 '
Columbia, SC 29201
.Re: Roseboro, Ernie T. #273339 v. SCDC
Dear Mr. Summers:

Enclosed is a copy of an Order of the Court regarding the appealability memoranda in the above
case. This order renders the Motion to Dismiss moot. '

The remittitur will be sent to the Clerk of Court in accordance with the South Carolina Appeliate
Court Rules.

Very truly yours,
” o ) ”.’" - 2
/ﬁ(z-/:g(?// : / rgdlor
C ﬁ E RI{é s / & %&./1_-/4_‘/25

KAR/ma

cc: Emie T. Roseboro #273339
The Honorable Jana E. Shealy



PACSTMT SouTH CARDLINA DEPARTMENT OF conﬂzcuons
PRISON INDUSTRIES ACCOUNTING
‘ EARNINGS AND DEDUCTIONS snmum
PAYROLL DATE 09/18/08 |

SCDC ID . 00168381 TOMLIN, GEORGE LEE I
LOCATION  : 0442 RIDGELAND CORR INST !
PLANT CODE : 376 KWALU FURNITURE - RIDGELA ,
HOURS WORKED: 7.75 . HOURLY RATE: 8.55 |
DESCRISTION pavee )  AMOUNT | CAMOUNT
BEGINNING BALANCE |
GROSS PAY o 50.78
FEDERAL TAX ‘ ' , .00
FICA _ . 3.88
STATE TAX A .00
'OTHER CG DEDUCTIONS 00 |
NET PAY T L. as.87
PG FEE: VICTM COMP GOV OFFICE - VICTIM ASSISTANCE ¢ |
PGM FEE: ROOM/BOARD SC DEPT CORRECTIONS (R& BOARD)
CASH FOR INMATE E. H. COOPER TRUST FUND

WITHDRAWAL
AMOUNT

10.15
12.89
18.95

BALANCE
5,806.58

'5,853.45

5,6843.30
5,830.681
5,611.66

Py



Cite a5 694 S.E.2d 25 (S.C.App. 2010)

2. Prisons €=172 -
SOUTH«CAROLINA DEPARTMENT oF | Inmate was entltled to mme-and—a—half
o CORRECTIONS Respondent, pay for overtime ¥orked in prison industries

‘ , T "program (PIP),: under prison industries stat-

-, utes’ providing thiat: rate of pay. for irimate
-~ labor in-d PIP .could not, be. less than that
: : ;,»‘slmllar ‘nature in’ the
Ic cahl:y in whlch the

/

G otge L e TOMLIN Appellant

s prlvate nght ‘of action in tort for Department
“of :Gorrectiond’ fallure to comply with those
+ - stdtutes, - mm'ltes may - protest through -the
Vgrlevance plocess -the- Department‘q failure
“to! comply-vmth thesé statutes Code 1976
"‘§§ 24-3 15724 3430 -

- 4. Prxson @172 '

‘dards Act (FLSA) does riot apply to inmate
.workers, statutes govermng prison industries
g (PIP) compel the Department” of
‘ensure’ 'mmate .workers who
'( in - PIP recelve the 'same pay.

e Ge ) ge Tomlm , pro se, for Appellant/

o dake B Summers of Co]umbla, for Re-
spondent -

‘CURETON A.J :

6 ] Lee Tomlm ﬁled a gnevance with
uth Calohna Department of Coxrec—

N “order remandmg his_case to the Admlmstra-
. ~tive Law Court (ALC) for 4. determination of

ng the ALC’s ﬁndmg that Tomlin was an

ﬁnal orders in’ admlms
Code 1976
R e afﬁrrmng the ALC’s demal of relmbursement

A sc: DEPT: OF CORRECTIONS v. TOMLIN S.C. 925 -

Although the, fede al Fau‘ Labor Stan- .

the prevallmg wage for similar work, revers- .

ernployee of ‘the private- sponsor, afﬁlmmg' .
" ithe ALE's” denial- of Jovertime wages, and



STATE OF
COUNTY OF GREENVILLE

TSIAX 7AMES, Jm, ANR
SEORGE IEE ToMT ™,
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{ © UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
Isiah James, Jr. and George Lee Tomlin, ) DEFENDANT’S ANSWER TO
) PLAINTIFFS’ COMPLAINT
Plaintiffs, )
)
Vs. . ) Civil Action Number:
) 1:13-cv-01936-TLW-SVH
South Carolina Department of Corrections, ) ‘
)
Defendant. ) {Jury Trial Requested}

The defendant, by way of Answer to the plaintiffs’ Complaint, would respectfully show

unto the Court as follows:

FOR AiF.IRS'_I‘_ DEFENSE

L. That exceptas is eXﬁfes_slj adn:littéti;'n;(;d;ﬁéd, or explained herein, each and every

allegation of the plaintiffs’ Compiaint is de!nied and strict proof thereof is demanded.
2. That the defendant denies committing any act(s) and/or omission(s) which would -
provide the basis of a cognizable claim. That further, it is denied that the defendant in any wz;y
: co.mmitted any acl(s) and/or omission(s) which would constitute a violation of the plaintiffs’ civil
- rights, either secured by the Federal Consﬁtuti‘.(‘nll and/or the Constitution of the State of South
Carolina. That it is fufther denied that the defendant in aﬁy way committed any aét(s) and/or
omission(s) which would give rise to liability to the plaintiffs under state law. It is further denied
that the defendant has violated any rights of the plaintiffs, and it is denied that there are any unlawful
and/or unconstitutional poh'ciés and/or procedures in place at the South Carolina Department of
Corrections [SCDC]. Thatitis denied the defendant has in any way violated the applicable provisions
of the Freedom of Information Act [FOIA]. That the allegations of the plaintiff’s Complaint are

denied and strict proof thereof is demanded.

P-1%
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FOR A SECOND DEFENSE

3. That it is denied the Defendant, South Carolina Department of Corrections, is an
entity for purposes of suit.

FOR A THIRD DEFENSE

4. That the allegations of the plaintiffs’ Complaint fail to state a claim upon which

relief can be granted.

FOR A FOURTH DEFENSE
5. That the plaintiffs have suffered no constitutional deprivation as a result of any
alleged act(s) and/or omission(s) by the defendant. That at all times alleged in the plaintiffs’
Complaint, the defendant was performing acts and functions which were reasonably consistent
with the rights of the plaintiffs. That the defendant pleads and asserts immunity as a matter of
law as a defense to the plaintiffs’ claim.

FOR A FIFTH DEFENSE

6. That at all times alleged in the plaintiffs’ Complaint, the defendant acted within
the proper bounds of its discretion, and the defendant alleges it is entitled to discretionary
immunity.

FOR A SIXTH DEFENSE

7. That the defendant at all times acted in good faith and without ill will and/or malice
toward the plaintiffs. That the defendant therefore pleads and asserts good faith immunity as a
complete and absolute bar and/or defense to any recovery by the plaintiffs from the defendant.

FOR A SEVENTH DEFENSE

3. That the defendant at no time violated any clearly established constitutional rights of

2
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the plaintiffs. That the defendant therefore pleads and asserts qualified immunity as a bar and/or
defense to the plaintiffs’ claims, and further, the defendant pleads and asserts qualified immunity as

an immunity from this suit.

FOR AN EIGHTH DEFENSE
9. That the allegations of the plaintiffs’ Complaint fail to state a cause of action upon
which relief may be granted.
FOR A NINTH DEFENSE

10. That the defendant pleads and asserts the South Carolina Tort Claims Act as a
complete and absolute defense and bar to the claim(s) set forth in the plaintiffs’ Complaint. That the
defendant specifically pleads and asserts all statutes of limitations, conditioné ofrecovery, limitations
ofrecovery, exclusim;s from liability, and caps on damages as are set forth in the South Carolina Tort
Claims Act. That further, the defendant specifically pleads, but without limitation, the provisions of

S.C. Code Ann. § 15-78-60(1)(2)(3)(4)(5)(20)(21)(23) and (25).

FOR A TENTH DEFENSE

11.  That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-30
as a complete and absolute bar and/or defense to the claims set forth in the plaintiffs’ Complaint.

FOR AN ELEVENTH DEFENSE

12. That the defendants plead and assert the provisions of S.C. Code Ann. § 15-78-100
as a bar and/or defense to the allegations set forth in the plaintiffs’ Complaint.

FOR A TWELFTH DEFENSE

13. That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-110

as a bar and/or defense to the allegations set forth in the plaintiffs” Complaint.

P-q0
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FOR A THIRTEENTH DEFENSE

14.  That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-120
as a bar and/or defense to the allegations set forth in the plaintiffs’ Complaint.

FOR A FOURTEENTH DEFENSE

15. That to the extent the injuries and/or damages alleged by the plaintiffs were caused
by the plamntiffs’ own negligence, the defendant pleads and asserts the comparative fault of the
plaintiffs as a bar to any recovery by the plaintiffs from the defendant. That the defendant pleads and
asserts the comparative fault of the plaintiffs as a complete and absolute bar to any recovery by the
plantiffs from the defendant. That alternatively, the defendant pleads and asserts the cdmparative
fault of the plaintiffs in mitigation of any alleged damages soﬁght to be recovered by the plaintiffs
from the defendant.

FOR A FIFTEENTH DEFENSE

16.  That to the extent the damages and/or injuries alleged by the plaintiffs were due to,
occasioned by, and/or caused by intervening act(s) and/or omission(s) on the part of some
individual(s) and/or entity(ies) not under the control of the defendant, the defendant pleads and
asserts same as a bar to any recovery by the plaintiffs from the defendant.

FOR A SIXTEENTH DEFENSE

17.  Thatto the extent the plaintiffs” Complaint may be interpreted to allege that they were
not properly and/or lawfully detained, the defendant pleads and asserts probable cause as a bar and/or
defense to the allegations of the plaintiffs” Complaint.

FOR A SEVENTEENTH DEFENSE

18. That to the extent the allegations and/or damages in the plaintiffs’ Complaint were

P
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caused by the conduct of other persons and/or entities not under the control of the defendant, such
intervening acts and/or actions are asserted as a complete and absolute bar to any recovery by the
plaintiffs from the defendant.

FOR AN EIGHTEENTH DEFENSE

19.  Thatto the extent the plaintiffs failed to timely institute this action in accordance with
the applicable statute of limitations, the defendant pleads and asserts the statute of limitations as a bar
to any recovery by the plaintiffs from the defendant.

FOR A NINETEENTH DEFENSE

20. That to the extent the plaintiffs failed to exhaust any and all available administrative
- remedies, the defendant pleads and asserts same as a complete and absolute defense and/or bar to this
action.

FOR A TWENTIETH DEFENSE

21. That to the extent the plaintiffs seek injunctive relief, the defendant pleads and asserts
that the plaintiffs are not entitled to any such relief.

FOR A TWENTY-FIRST DEFENSE

22.  That the defendant pleads and asserts the Public Duty Doctrine and/or Public Duty

Rule as a bar and/or defense to the claims set forth in the plaintiffs’ Complaint.

Wherefore, the defendant prays as follows:
1. That the Complaint of the plaintiffs be dismissed.
2. That the defendant be granted such other and further relief as the Court

deems just and proper.
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July 17,2013
Greenville, SC

Respectfully submitted,

s/ Russell W. Harter, Jr.

Russell W, Harter, Jr., Fed ID# 1753
Chapman, Harter & Harter, PA

14 Lavinia Avenue (29601)

Post Office Box 10224

Greenville, South Carolina 29603
864/233-4500 Phone

864/232-1710 Fax

rwhir@chhlaw.net

ATTORNEY FOR DEFENDANTS
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Isiah James Jr.; and George Lee Tomlin, C/A No.: 1:13-1936-TLW-SVH
Plaintiffs,

VS.

South Carolina Department of
Corrections, SCDC,

)
)
)
)
) REPORT AND RECOMMENDATION
)
)
)
Defendant. )
| )

Isiah James Jr. and George Lee Tomlin (“Plaintiffs”), two state prisoners
proceeding pro se, originally filed this matter in the Court of C.ommon Pleas for
Greenville County, South Caiolina. [Entry #1-1]. The South Carolina Department of
Corrections (“Defendant”) removed the action to this court on July 15, 2013. [Entry #1].
On July 26, 2013 and August 22, 2013, James moved to remand the case fo state court
[Entry #11, #17]. Defendant did not file a response‘in opposition to the motions to

remand.

/

/

The undersigned issued a report and recommendation (“li&R”)' on this c_asé on
| September 25, 2013, recommending that this action be remanded to state court. [Entry
#23]. After the R&R issued, Tomlin filed an objection, but it did~not address federal
jurisdiction. [Entry #25]. Defendant filed objections arguing that ‘-‘The defendant, upon
information and belief, neither waived federal court jurisdiction, nor consented to remand
in light of Tomlin’s continued assertion of some type of federal claims.” [Entry #29].

This case returns to the undersigned pursuant to the order filed January 13, 2014, by the

P-3D
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"Honorable Terry L. Wooten directing the undersigned to reconsider the issues in light of
the objections filed by Tomlin and Defendant after the R&R issued. [Entry #45]. For the
reasons that follow, the undersigned again recommends that the court grant the motions
to remand to the Court of Common Pleas for Greenville County, South Carolina.

L Factual and Procedural Background

Plaintiffs set forth the following numbered causes of action in their complaint:' (1)
Defendant’s allegedly unconstitutional failure to correctly transfer James’ earned work
credits; (2) Defendant’s alleged violation of the ex post facto clause regarding the policy
referenced in the first cause of action; (3) injunctive relief related to James’ and Tomlin’s
collection of a state court judgment; (4) declaratory relief related to James’ and Tomlin’s
collection of a state ‘court judgment; (5) Defendant’s alleged failure to apply state
statutory law to James’ work release eligibility; (6) alleged unconstitutional conditions of
confinement while James was in lockdown status; (7) wfongful loss of James’ good time
credit; (8) alleged failure to comply with a request by James pursuant to the South
Carolina Freedom of Information Act (SCFOIA); (9) alleged violations of due process
based on Defendant’s denying James’ and Tomlin’s physical presence during their
respective parole hearings; (10) alleged failure to comply with James’ request pursuant to
SCFOIA; and (11) aileged failure to comply with another request by James pursuant to

SCFOIA. [Entry #1-1]. Liberally construed, of the 11 causes of action, Plaintiffs

! The only complaint attached to the removal notice is entitled “amended complaint.”
[Entry #1-1]. The undersigned refers to it herein as “complaint” for ease of reference.

2
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arguably state federal claims in the first, second, sixth, and ninth causes of action. The
remaining seven causes of action contain only state law claims.

Defendant removed the case to this court on July 15, 2013. [Entry #1]. On July 26,
2013, James filed a motion to remand this case to state court. [Entry #11]. The motion
appeared to indicate that James intended to pursue only state law causes of action in this
case. Id. Because Tomlin did not also sign the motion to remand, the court issued an
order directing both Plaintiffs to ind-icate whether they intended to raise any federal
claims in this case, and whether they desire remand of this case to state court. [Entry
#15]. On Augusf 22, 2013, James filed a second motion for remand stating that his
causes of action are pursued under the laws and constitution of South Carolina. [Entry
#17]. James’ answers to the court’s interrogatories also indicate that he intends to rely
'solely on state law in asserting his claims in the present action, and that he desires
remand of the case to state court. [Entry #18].-2 Tomlin’s answers to the court’s special
interrogatories indicate that he intends to assert federal claims in this case and does not
seek remand of the action to state court. [Entry #20]. Defendant did not file a response
opposing either of James’ motions to remand the case to state court.

On September 25, 2013, the undersigned issued an R&R recommending the case -

be remanded because (1) Defendant did not file any opposition to the motions to remand;

>InJ ames’ answer to the special interrogatories, he indicated “No” when asked whether
he intended to assert federal claims, but added “Other than what is set forth in the
complaint; there is right to appeal claim in other state court associated with action!”
[Entry #18]. However, James clarified in his second motion to remand that he did not
intend to assert federal claims. [Entry #17 at 2].

-3 2~
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and (2) élthpﬁ'gh Tomlih indicated in his interrogatories that he wished to assert federal
causes of action, he chose to bring his claims in staté court when he filed the complaint.
[Entry #23].> Tomlin objécted to the R.&R‘o‘n_ October 7,. 2013, but did not éubstantively
address the éourt’é reco_mmeﬁdation to remand. [Ent‘ry #25]. On October 25, 2013,
Defeﬁdant filed obj ections to the R&R~ érgiling thét it had not waived federal jurisdiction,
but it failed to in¢iude any citation to authority or explanation fof its failure to file a
responée to the -motioﬁs to remaﬂd. [Entry #29].
L | Discussion |
| A.  Authority to Remand
This case has b‘e‘e'n referred to th¢ undersigned puréuant to 28 U.S.C. § 636 and
Local Civil Rule 73.02(B)(2)(e) (D.S.-C.). There is a split of autﬁoi‘ity as to]w_h'ether'a ’
magistra_te judge has thé guthori’éy to remand a inattér to state court. At least one c'ourt in
this distﬁct has éd&ressed the issue in a published ~opilnion. and held that a magistrate
~ judge did not have'"s»u(“:h éuthofifyr See Long v. Lockheed Missiles & Space Co., Inc., 783
F. Supp. 249, 250 (D.S.C. 1992). .Many federal circuit courts, addressing this matter in
published op‘inions, have,reaqh?d a similar result, holding that an order to remand is -
-dispositive. See Williams v. Bee’mill‘er, Inc;, 527 F.3d 259, 264-66 (2d Cir. 2008); Vogel
v. U.S. Office Prods. ACo., 258 F;sd 509, 514-17 (6th Cir. 2001); In re U.S. Healthcare,
159 F.3d 142, 145—"46 (3d Cir. 1998); Inj.lig‘ht_ of the unsettled stété‘of the law within this

district as to whether remands are considered dispositive, a report and recommendation

? The R&R did not find that removal was improper, but recommended remand based on
the filings of Plaintiffs’ filings and on Defendant’s failure to oppose the motions.

4
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has been prepared in this case. See Jonas v. Unisun Ins. Co., No. 00-1217, 2000 WL
1350648, at *1 (4th Cir. Sept. 20, 2000) (noting that the Fourth Circuit “has not

addressed whether a magistrate judge may issue an order of remand”).

B. Analysis
1. To the extent it alleges a denial of due process under the Fourteenth
Amendment, Plaintiffs’ ninth cause of action should be summarily
dismissed.

Plaintiffs’ ninth cause of action, to the extent it alleges a violation of Plaintiffs’
Fourteenth Amendment rights, should be summarily dismissed because: (1) Plaintiffs
have already had an opportunity to litigate this issue in federal court, and (2) there is no
federal liberty interest in parole hearings. Plaintiffs’ ninth cause of action alleges that
their state and federal due process rights have been violated by Defendants’ failure to
allow them to be physically present at their parole hearings. [Entry #1-1 at Y 13-14].
James has previously litigated in this court his alleged due process deficiencies related to
his parole hearings. See James v. Ozmint, C/A No. 1:08-2256-TLW-SVH. Tomlin is
currently litigating the alleged violation of his constitutional rights for being prohibited
from personally appearing before the board during his parole hearings. See Tomlin v.
Cohen, C/A No. 9:12-3258-MGL. Because the ninth cause of action has previously been
and/or is currently being addressed by this court in previously;ﬁled cases, these duplicate
claims should be summarify dismissed in the interests of judicial economy and efficiency.
See Aloe .Creme Ldbs., Inc. v. Francine Co., 425 F.2d 1295, 1296 (5th Cir.1970) (“The
District Court clearly had the right to take notice of its own files and records and it had no

duty to grind the same corn a second time.”).

5
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Even if the court were to ignore Plaintiffs’ previously-filed cases, it is clear that
prisoners have no constitutional right to parole. See Greenholtz v. Inmates of Nebraska
Penal & Corr. Complex, 442 U.S. 1, 7 (1979); Cooper v. S.C. Dep’t of Probation, Parole
and Pardon Services, 661 S.E.2d 106, 110 (S.C. 2008) (“Parole is a privilege, not a
right”) (citation omitted). As discussed at length in the report and recommendation issued
in Tomlin’s pending case [C/A No. 9:12-3258-MGL at Entry #30], Plaintiffs’ claim
regarding their parole hearings does not set forth a violation of their federal constitutional
rights. Therefore, to the extent it alleges violations of their federal constitutional rights,
Plaintiffs’ ninth cause of action should be summarily dismissed.

2. Claims that do not form part of the same case or controversy as those
in the courts’ original jurisdiction must be remanded.

Claims that do not form part of the same case or controversy as those over which
the court has original jurisdiction must be remanded. “[Tlhe district courts shall have
supplemental jurisdiction over all other claims that are so related to claims in the action
within such original jurisdiction that they form part of the same case or controversy under
Article III of the United States Constitution.” 28 U.S.C.A § 1367(a). Therefore, the court
must determine whether supplemental jurisdiction exists by evaluating whether Plaintiffs’
claims are so related to the claims within the court’s original jurisdiction to form part of
the same case or controversy. It appears that the first, second, sixth, and ninth causes of
action of the complaint contained potential federal claims over which the court had
original jurisdiction. [Entry #1-1] However, none of these causes of action appear to form

part of the same case or controversy as the third, fourth, fifth, seventh, eighth, tenth, or

p-3s~
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eleventh causes of action. Id. In such a case, the district court is now* required to sever
from the action all claims that are not within the court’s original or supplemental
jurisdiction. See 28 U.S.C. § 1441(c)(2) (“Upon removal of an action [pursuant to federal
question jurisdiction], the district court shall sever from the action all claims [that are not
within the district couﬂ:’s original or supplemental juriédiction] and shall remand the
severed claims to the State court from which the action was removed”); see also, 16
Moore’s Federal Practice § 107.14(6)(a) (3rd ed. 2013) (noting that after the amendments
to 28 U.S.C. § 1441, the district court is now required to remand the claims over which it
does not have original or supplemental jurisdiction). Therefore, the undersigned
recommends the district judge remand the third, fourth, fifth, seventh, eighth, tenth, and
eleventh causes of action, as required under § 1441(c)(2).

3. The only remaining claims relate only to James, who swore to rely
solely on state law, and the court should decline to retain
supplemental jurisdiction of such claims.

If the district judge accepts the undersigned’s recommendation regarding
summarily dismissing the federal due process claim in the ninth cause of action and
remanding the third, fourth, fifth, seventh, eighth, tenth, and eleventh causes of act_ion, no
further federal claims remain in the case. The remaining claims (first, second, and sixth)
involve only James, who has signed a statement under penalty of perjury indicating that
he intends to rely solely on state law. [Entry #17, #18]. Therefore, James has clarified

that he intended to assert only state claims. It is permissible for a plaintiff to dismiss his

% The statute authorizing removal of civil actions, 28 U.S.C. § 1441, was revised effective
January 6, 2012.
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federal claims or amend the complaint to remove federal claims and seek remand. See 16
Moore’s Federal Practice § 107.14(3)(b)(i1) (3rd ed. 2013). James has made clear that his
intention is to pursue only state law claims. Therefore, the court interprets his filings as
dismissing any federal claims that could be read as contained in his complaint. In Harless
v. CSX Hotels, Inc., 389 F.3d 444 (4th Cir. 2004), the Fourth Circuit upheld a district
court’s order granting a plaintiff’s motion to amend the complaint to remove federal
issues and to remand the remaining claims to state court. The Fourth Circuit affirmed the
district court’s finding that the plaintiff acted in good faith because “[w]hile [the plaintiff]
clearly wanted té avoid federal jurisdiction, she also had substantive reasons for
amending the pleadings.” Harless, 389 F.3d at 448.

Although the court retains supplemental jurisdiction of state law claims that form
part of the same case or controversy as the federal claims, “[a]s a practical matter . . .
many district judges will exercise their discretion under the supplemental jurisdiction
statute and dismiss the remaining claims.” 16 Moore’s Federal Practice § 107.14(3)(b)(ii)
(Brd ed. 2013); see also 28 U.S.C. § 1367(c). Pursuant to 28 U.S.C. § 1367(c)(3), the
district court may decline to exercise supplemental jurisdiction “if the district court has
dismissed all claims over which it has original jurisdiction.” See also United Mine
Workers v. Gibbs, 383 U.S. 715, 726 (1966) (“Certainly, if the federal claims are
dismissed before trial, even though not insubstantial in a jurisdictional sense, the state
claims should be dismissed as well.”); United States ex rel. Scott v. Metropolitan Health

Corp., 375 F.Supp.2d 626, 647 (W.D.Mich. 2005) (“[The strong federal custom . . . has

P-37
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been to dismiss those claims in order to permit state courts to decide their own law, as is
their prerogative.”); see also AJP Group, Inc. v. Holmes, C/A-No. 4:13-611-RBH, 2013
WL 3148416, at *2 (D.S.C. June 18, 2013) (“Given that Plaintiff’s Complaint states no
federal cause of action, the Court finds that the case should be remanded.”); Morris v. Joe
Gibson Automotive, Inc., Civ. A. No. 7:08-1739-HMH, 2008 WL 2705000 (D.S.C. July
9, 2008) (granting the plaintiff’s motion to amend to remove the sole federal claim, and
granting the plaintiff’s motion to remand)l.

Here, the undersigned recommends that the court rqmand the remaining state
claims. First, after failing to file an opposition to James’ motions to remand, Defendant
filed an objection to the R&R that did not provide any authority as to why the court
should retain federal jurisdiction and failed to identify which of Tomlin’s claims provided
federal jurisdiction. Therefore, Defendant has not demonstrated that it has a strong
interest in having the state law claims heard in federal court. On the other hand; James
has filed two motions for remand, demonstrating his strong interest in having his claims
heard in state court. Defendant’s failure to act or otherwise provide authority for its
contention that the court retain jurisdiction should not be rewarded. See Local Civil Rule
7.06 (D.S.C.) (“. .. If no memorandum in opposition is filed within fourteen (14) days of
the date of service, the Court will decide the matter on the record. . . .”)

Second, if the district judge accepts any of the recommendations contained herein,
and most particularly the applicatiqﬁ of the revised removal statute, 28 U.S.C. §
1441(c)(2), that compels district courts to sever and remand claims that do not form part

of the same case or controversy as those in its original jurisdiction, judicial efficiency

9
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weighs strongly in favor of remand of the remaining state claims. If the court were to not
remand, James would be forced to litigate claims simultaneously in state and federal
courts, despite an absence of federal claims in his federal case. Given that this case is in
its infancy, such a result does not promote judicial efficiency or protect federalism
concerns. See Dixon v. Coburg Dairy, Inc.; 369 F.3d 811, 816 (4th Cir. 2004) (en banc)
(citing Mulcahey v. Columbia Organic Chems. Co., Inc., 29 F.3d 148, 151 (4th Cir. 1994)
(a district court is “obliged to construe removal jurisdiction strictly because of the
‘significant federalism concerns’ implicated.”).

Therefore, for the foregoing reasons, the undersigned recommends the district
judge decline to retain jurisdiction over the remaining state law claims.
III.  Conclusion and Recommendation

For the foregoing reasons, the undersigned recommends the district judge: (1)
summarily dismiss Plaintiffs’ ninth cause of action to the extent it asserts violations of
their federal due process rights; (2) remand the third, fourth, fifth, seventh, eighth, tenth,
and eleventh causes of action pursuant to 28 U.S.C. § 1441(c)(2), as these claims do not
form part of the same case or controversy as the claims in the court’s original
jurisdiction; and (3) decline to exercise supplemental jurisdiction over the state-law
claims that remain in light of James’ clarification that he intends to rely solely on state
law. If the district judge accepts this recommendation, James’ motions to remand [Entry
#11, .#17] will be granted. All remaining motions shall remain in the record for

consideration by the state court.

P -39
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IT IS SO RECOMMENDED.
(. V. Dtagpes

January 30, 2014 , Shiva V. Hodges
Columbia, South Carolina United States Magistrate Judge

The parties are directed to note the important information in the attached
“Notice of Right to File Objections to Report and Recommendation.”

11
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VL, s

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

AIKEN DIVISION
Isaiah James, Jr., and George Lee Tomlin, )
)
Plaintiffs, )
) C/A No.: 1:13-¢cv-1936-TLW
Vs. )
)
South Carolina Department of Corrections, )
)
Defendant. )
)

Plaintiffs Isiah James, Jr. and George Lee Tomlin (“Plaintiffs”), two state prisoners
proceeding pro se, originally filed this action in the Court of Common Pleas for Greenville
County, South Carolina. (Doc. #1). The South Carolina Department of Corrections
(“Defendant™) filed a notice of removal on July 15, 2013, that purports to fenioQé the action.
(Doc. #1). Thereafter, Plaintiff James filed two motions to remand the case to state court,
asserting that he intended to bring only state causes of action. (Docs. #11, 17, 18). Magistrate
Judge Shiva V. Hodges filed a Report and Recommendation on September 25, 2013,
recommending that this action be remanded to state court. (Doc. #23). After the Report and
Recommendation issued, Plaintiff Tomlin filed an objection but did not address federal
jurisdiction. (Doc. #25). Defendant filed objections arguing that “[t]he defendant, upon
information and belief, neither waived federal court jur.isdiction, nor ¢onsented to remand in light
of Tomlin’s continued assertion of some type of federal claims.” (Doc. #29). In light of the
objections to the Report and Recommendation,'this Court remanded the action to the Magistrate

Judge for reconsideration. (Doc. #45).

Pl
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The Magistrate Judge filed a second Report and Recommendation (“the Report™) on
January 30, 2014. In the Report, the Magistrate Judge recommends the District Court (1)
summarily dismiss Plaintiffs’ ninth cause of action to the extent it asserts violations of their
federal due process rights; (2) remand the third, fourth, fifth, seventh, eighth, tenth, and eleventh
causes of action pursuant to 28 U.S.C. § 1441(c)(2), and (3) decline to exercise supplemental
jurisdiction over the remaining state-law claims in light of James’ clarification that he intends to
rely solely on state law. Plaintiff James filed a document captioned as objections to the Report on
February 28, 2014. However, this objection does not raise any specific issues that impact tiis
Court’s accepting the Report. Notably, James has filed motions asking that his case be remanded
to state court. He asserts his claims are based only in state law. Neither the Defendant nor
Plaintiff Tomlin filed objections to the January 30, 2014 Report.

The Court has reviewed the objections. In conducting this review, the Court applies the
following standard:

The magistrate judge makes only a recommendation to the Court, to which any

party may file written objections... The Court is not bound by the

recommendation of the magistrate judge but, instead, retains responsibility for the

final determination. The Court is required to make a de novo determination of

those portions of the report or specified findings or recommendation as to which

an objection is made. However, the Court is not required to review, under a de

novo or any other standard, the factual or legal conclusions of the magistrate

judge as to those portions of the report and recommendation to which no

objections are addressed. While the level of scrutiny entailed by the Court's

review of the Report thus depends on whether or not objections have been filed,

in either case the Court is free, after review, to accept, reject, or modify any of the

magistrate judge's findings or recommendations.

Wallace v. Housing Auth. of the City of Columbia, 791 F. Supp. 137, 138 (D.S.C. 1992)

(citations omitted).
In light of the standard set forth in Wallace, the Court has reviewed, de novo, the Report

and the objections. After careful review, the Court hereby ACCEPTS the Report. (Doc. # 47).

("\
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Plaintiff James® document, characterized as an objection, (Doc. #53), is OVERRULED. For the
reasons articulated by the Magistrate Judge, the Plaintiffs’ ninth cause of action is DISMISSED
to the extent it asserts due process violations. The Plaintiffs’ third, fourth, fifth, seventh, eighth,
tenth, and eleventh causes of action are REMANDED to state court pursuant to 28 U.S.C. §
1441(c)(2). The Court declines to exercise supplemental jurisdiction of the remaining claims, and
thus the remaining claims are also REMANDED to state court. In light of the Court’s ruling,
Plaintiff James’ July 26, 2013 Motion to Remand, (Doc. #11), and August 22, 2013 Motion to
Remand, (Doc. #17), are GRANTED. Plaintiff Tomlin’s Motion to Compel and Motion for
Extension of Time, (Docs. #19, 22), Defendant’s Motion for Summary Judgment (Doc. #32), and
Plaintiff James’ Motion for Extension of Time, Motion to Appoint Counsel, and Motion for
Recusal (Doc. #38), are terminated as moot in light of the Court’s ruling.
IT IS SO ORDERED.

s/Terry L. Wooten
Chief United States District Judge

March 18, 2014
Columbia, South Carolina
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1 ISIAH JAMES, JR. & GEORGE TOMLIN VS. SCDC
2 THE COURT: Ail right. Good morning ladies and
3 gentleman. My name is Dan Hall, I'm the resident judge
4 from over in York County and I'm holding Common Pleas
5| Court here in Greenvillé this week and noﬁjury and
6 that's what we're here for.
7 If the lawyers -- what I have on the schedule in
8| the next matter.is Isaiah James versus South Carolina
9 Department.of Corrections. If the attorneys would
10 introduCe yourselves and tell us who you represent.
il MR. SMITH: Your Honor, I'm Emory Smifh;  I'm
12 from the Attorney General's office; R don't~répreéent a
13 party fo the case. I represent RogekaOung, a Circuit
14 Court judge, and Chief_Judge Ralph Kiﬁg Anderson, IITI,-
15 és an Administrative Law Court, and fétiredJ 
16| Administrative Law Cou££ Judge CafolinejMatheWs; Théy'
17 were subpoénaed to testify in fhis Casé. iivé got a
18| motion to qgash that subpoena or a pfotective order to
19 any othér subpoenas;}' |
20 THE COURT: Okay. We'll get to that in just a
21 moment . |
22 ,Ahd your name?
23 MR. HARTER: Judge, I'm Rusty Harter with the
24, firm of Chapman, Harter & Harter, and I represent SCDC

. .
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e%? 1 THE COURT: All right.

2 MR. HARTER: And, Judge, if I could, I just

3 assimilated these are the materials pretty much that are

! 4 already on file, but I just kind of organized things for

5| clarity. Could I possibly hand theSe-up.to you --

/6 THE COURT: Yes, that would be fine. |

7 MR. HARTER:" -- and to your clerké I guess you

8 don'f have him here_today, but... | |

S THE COUﬁT: Yeah, I don't have a clerk today.

10 MR. HARTER: 'Alllyight,>sir.

11  ¢HEACOURT: So we may jusﬁ be a téd siQwer.'“

12 ﬂiMR.‘HABTER: All right. Okay.: And, Judgé} ﬁhi$ ‘
@g 13 is, this is just a_ldt of this:is'dupiicate-tg'fhé S£uff';-
; .14 that's airéady in the file,:but if you needjféfefencé toi

15 1it. | ?

16 [ THE COURT: okéyp Do ybq hé§é AAQ mofioné tﬁis

17‘ morning?A | | |

18 MR. HARTER: T do. Yes; sir, I_&o.

19 THE COURT: okay. Let me ~-

20 MR. HARTER: I --

21 THE COURT: Let me get to theée-gentlemaﬁ just a

22| moment. “ -

23_ MR; HARTEéf I'm sorry.

24 THE COURT: And then we;ll come back with you.

Lt amMR;"J-,»HARwTE‘RL:rwN m ]{.‘a’y;‘ ST S e B TR AR Selt D% e e SR R i Sk e et e—«-m—‘—u: - I
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1 THE COURT: And if you gentlemen would stand up

2 and introduce yourselves so I'll know who you are.

3 MR. JAMES: Your Honor, I'm Isaiah}ﬂégyggges,

4 Jri, I'm thé first plaintiff‘in this actigﬁ..

5 THE,COURT: All right. And your name,»sir?

6 MR. TOMLIN: George’TomLin.

7 THE COURT: And you‘areAalso a plaintiff?

8 MR. TOMLIN: S{esv, that's ’c'orrect.' | |

9 -THE CdURT: Ali right. Well, let me ask you who

10 .filed the motion, the initial motions that bring us here 

il Etodéy? |

12 MR HARTER: 1 did.

13 TﬂE.CCﬁRT: Oké&« If you gehtiemen;wdﬁld”have a
w14 seat. ‘Tﬁen,.Mr. Harter,:if you wouild telltmq whét |

15 motiOns”yéu have filed aﬁd what it is.yéuﬂfemasking the

16 Court to do. | | |

17 MR.~HARTER:' Yes,Asir{  Inifact, Judge, we filed-

18 a motion for summary judgment-on Juﬁe the Brd; The

19 Attorney.Generél filed a mofion to quash theféubpoenas

Zd :on June the 19th. And then last week Mr. Tomlin -- Mr.

21 James, I'm sorry, filed a mg?égﬁ'§9rbp§rﬁég} summary

22 judgment as to his fourth éauge'of action, énd.he“filed

23 thaﬁ liké laét'week on July the 13th.

24 Judge, in the méterials that I handed up, I

-ufj?» SO

iz

bedtieven Trprovidedy-whatesi~tried~to=pro VdsdiegdeSseanaldtdie o) wo-



1 timeline of this case, of a case that brings us here

2 today. r And I represent SCDC and I'm here on our motion
3| for summary judgment for the claims that are alleged in
4 theiPlaintiffs' complaint.

51 If you canvlook at this timeline, I hope I

6| included it in the materials, but this case was

7 lnitiélly filedlin.Cdmmdanleas here in Greenvllle on
8.':iune the 12th of 2013. He alleged, or these Plaintiffs'
-9"alleged,mﬁpmeﬁfederal claims.ln and amongstvthe

10 | allegations, Judge, and I removed the case.

11| -  &nd then_the‘distQEEtW:LHeQEG
12 |} Maglstrate issued a report in recommendatlon ._The

13 Maglstrate sent ‘some spec1al 1nterrogator1es to the’

- 14 Plalntlffs to 1dent1fy whether ‘they were really
15 assertlng federal clalms or wa1v1ng federal clalms

16 filtered throughiall'Qf that. ‘And then the DlStrlCt

17dlceurtfthatithe Megletrate jhdge rechmended.that the
Qise 3rd, 4th, 5th, 7th, 8th, 10th and llth'claime‘be

19 hremandedutedétate Court.b'And}_Judge Wooten; at{District;
20 | Court affirmed that; B

>21 d _ And then the Plaintiff, Mr. demes; filed a motlon
22h for judgment on the pleadlngs or a judgment decleraterfv”
23 'judgment on_one of his causes Qfﬁactlon, and they filed

24 a motion to supplement 6T amend their complaint. Judge

_ Mf'eﬂ'l-f»‘mt-‘f@‘ﬁs%h“‘n'-*?*-h‘ef~a=r-*d4-‘f%’~'stf'hﬁvezsle'ew.-m-@a«’eai""f@‘rn?s%@f: wDerembersthedth
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10

11
12,
13|
14
15

16 |

Denied their motion for, it was a renewed motion for
default or déclaratory judgment, and he let théﬁ-éﬁénd
the complaint.

So they were allowed to amend the complaint-and
allege two additional<state law claims. Now, when we

were here on December the 4th,-Judge McIntosh made sure

“that the Plaintiffs' allegatibns and'ﬁhefamendedaactions'

were state law claims oniy and nofnfedérél qlaims.

So and then ——'sd we are.here foday on'the
motions that we mentioned.: And, Judge, the second
she?t( wgich ié'an_outline'of tﬂe-caﬁses bf action,
spells out what the causgs‘of éétiqﬁ#that Qé{?é‘déaling.

with hefé‘today. And I believe thereare 12 cduses: of |~

action. - -

-~ And what I did on this, on this outline, is I

brokglthem down into the subjects that they relate to.

17

19

20
21
22

23

24

For example, the third and fourth causes of ‘action’

felate.td«élaims.that these: men have made%éctuaily in

another case; Judge, for wages under"the work ‘they did
" with Prison Industries. And I will talk about that in a

minute. Some of that information is included as an

—

" attachment to our actual-motion. And that thira and

fourth cause of action, those all relate to claims that

— ‘ |
they filed in another case that went to the

dmi-nd-sEratdve-liaw-courtand-then: went: -t
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1 Court. I believe it was in Richland or Newberry or
!%@ 2 somewhere.

3 MR. JAMES : Object to answer.

4 THE COURT: All right. Just hold on a minute.

.5 I'll be glad to hear from you at the appropriate time.
6 Let's let Mr. Harter --

7 _ MR. HARTER: And then in that case bdth of the
8 parties -- there was a ruling in thé issue in the other
91 case, dealt wifh whether these gentleman were entitled
10 to wages. And the issue éame up df:what'the'pfevailing
11} wage, prevailing wage is. Sb jddgejMathews_and the

12 Adninistrativeé . Law Court’issued>anioraer;q'

13, _ © Every -- the SCDE -- and I then.didn't represent:

14 | scpc at that point, but SCDC and Mr.“James~éppealéd»to
15| the Circuit Court. And the Circuit Court -said in its

16 order, this is one of the orderé in the fi1e, that with

17 the conSenf_of Mf. James, ﬁhefiéaid; the %indiné of the
18 préVailing wage .loss —-.preQailing wage rate by Judée
19| Matthews was not cor;edt; .Thét theyndidn't;gﬁfee,

20| ,Circuit Court Judgé Wiliiéms did not agree that Judge
21 Matthews' determination of prevailing wage was correct:
22 - So in tﬁat Circuit Courf order, Judge Williams
23 said that with the consent Qf Mr._James the igsue about
24 the prevailing wage woﬁid béyremanded to the

P s »ww«m~~25~.n ==Irdmind-stratdvesTrauweCGourrt e s dath: lS‘“WaS;?lné’JUdge’ :

P53
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1 Williams' order..

2 Then Mr., James and SCDC appealed to.the Court of

3 Appeals. And the Court of Appeals affirmed in part,

4 reversed in part and vacated in part.‘ Now, in that

5 issue that Mr?wdaﬁes and Mr. Tomlin has about their

6 wages has never been reduced to any judgment. To my

7 knowledge, they've never been bach—to?the Administrative

8 Law Court to address that. And they've included those

9 causes of_actions in this case, which-we think are

10 totally unrelated, but that's the nature of their claim.
11 Now, let me explain to YOuHWhen we began looking
lé at it, Judge, when I oot in-the caee.andnloohed‘at lt, I
13 found that there Wae an aWard by the;Court of'Appeals.of
14 costs to Mr;'Tomlln of some $300 or something like that-.
l5 And when I saw and apprec1ated the fact that he had not
16 been compensated for that, I contacted SCDC and they had
l]g pUt thatumoney in'his cogfer,account, that’adjustment

18 | has been made.

19 So those two clalﬁs, the third and:fourth cause
20 of action, relate to those WageAloss issues. We have

21 submitted, and actually SCDC went back and after the
22.vCourt of Appeals ruling went back and did computations
'23 consistent with the order of Judge Mathews, which was

24 not -ever reduced to judgment, and determined that

slsa ok aldsyreMesesnd amessswas =Tt o.et*;é:'e ntltledto sany--adddt »-if.ofmz.aal»,‘:-:.x.w;g

P-5y
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1 wages.-
2 So as to the third and fourth cause of action,
3| you know, the merits of it, we believed the SCDC
4 affidavit addresses the merits of it. But as a
5 procedural matter, there's never been a judgment and
6| that matter was a separate lawsuit.  And we believé that
7 the jurisdiction for thpse cléimSwrésts:still with the
8 Administrative'ﬂaw Couit: -Aﬁd Mr. James séémihgly wOuldf'
9| need to find his-way back before the Adﬁinistrative Law:
10| Court to:addréss that and”to'aeal with, witﬁ those ‘two
11 claims. EBut théy}re'just,.they;;e-uprélatéd. They were
12| separate lawsdité,iJudge.“ | |
- 13 . THE COURT: Got ya. All. .rigihﬁf‘.:'-;r—'.’
®© 14 MR. HP;R'lI'"ER: “Okay. | |
15 THE COURT: ALl right.
16A MR HARTER: Now =-—
17 .THE COﬁRIf I‘m5soriy.t:
18 :MR. HARTER: And ﬁﬁe next brackéﬁ of causéS'of
19 action are the 6th and the 13th.
20 THE COURT: All r'-ight . Well, let 's stop right
21 the;e -= | |
22 MR. HARTER: Okay!
23 THE COURT: -- éhd let me just see what theif-
24' response is to those twd causes of acti&n. |
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1 THE COURT: Yes, sir.

2 MR. SMITH: I certainly will follow whatever

3 procedure you would like. I've just got a simple motion
4 with a two-minute argument on a motion to gquash.

51 THE COURT: All right.

6| .MR. SMITH: 1If that could be heard and I could be:
7 excused. 7

8 THE COURT: Let me -- okay, go ahead. Let's,

9l let's do that. What we're doing,'Mr. James and Mr. --
10 I'm sorry what's your name again?- |

11 MR.'TOMLIN:' Tomlin. .

12 THE COURT: Mr,vfbmlin. Mr. James and Mr.

13 Tomlin, Mr. Harter is making his argument.about summary

.14 ' judgment on the céuses»of action, but we're gonna talk
15| about those in just. a minute. . But I'm gonna .try to

16 | accommodate Mr. Smith here. He has sort ofr a separate

17  issue merely on the issue\ofvquaéhing‘somé'subpbenés,
18V So we're -- I'li be glad to hear that now.

19 | MR. SMITH: Thank you; Your Honor. If Your Honor
20 grants.suﬁmary judgment tb the Department of. |
21 Correcfioné; that wouid eliminate any need for testimony
22 of anybody in this case. -But I would still respectfﬁlly{
2& "request that the existing subpoena be gquashed and a | |
24 | protective order be issued fqr:the record in the event

e 2Bl sethat - Fhere~should—atrrsome =P odntturn «outto b ewa-hearin f

pP- 56
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1|
12
vlj‘
514;f
15

14

on this case.

Thefe-was a- subpoena served on three judges, as I
said, Roger Young, a”Circuit Court judge; Ralph P.
Anderson, 1is bhief“judge of ﬁhe Administrative Law

Court; Caroline Matthéws, who's a judge of the

Administrative Law Court. I belieﬁe she's retired as of |

“this date.

The subﬁoeha hés essentially expired because it

was for a term in June and the case has been continued

\past'then..'Buf I would ask that a protective order be

issqed'asAﬁo anyffurther'iéSuanderf thé:sﬁbpbena ofTanyj”

of theﬁé'judgés.ﬁndér Rule>45-bécaqéem;tiwould be an- . .

- undué burden on‘them,and:if_would be -inconsistent with

‘the authority set forfh_iﬁ,the Whetéﬁbhe=ca§e{

-This case is' about: various issues. ::Mr. Harter

:touchéd on thosé,*wage potehtial, workAreléaée;wet-~

17
18

19

20

21

22

= o o o
D st odl-owediundess—thewbestidmony

| cetera. And I'll defer to MfL"Hafter 6n:thé~déscriptibn?f

"of the case. But the Supreme Courtfhas made guite clear

that Ci:cuit'Coﬁrt; any juage_in thisAétate, are hot
suppoged to be subpoénaed to téstify'éboﬁt‘casés over
which'they've‘presided. “

In the(WﬁetstOne Caée it said tﬂat.the modern
friend of courts of not allowing a judge to testify

regarding a‘caSe'in'which he-previouslyApresided ié

coritdcats

P-57
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1 obtained by no other means. And the Supreme Court in

2 that case quashed the subpoena of former Judge Charles
3| Whetstone, finding no relevant need for his testimony
4 overcomes the assumption that judges.should not be

5 called to testify regarding matters from a case over

6 which they've presided. -
T Plaintiffs could show no need for the testimony
8| of these judges here. If they've issued orders, the.

9 orders would be eVidence of their ruling and not

lOf protected testimony. And compelling them to travel to
ll Green;illehto.teStify’Would be an undue.burden_on them "
12 rbecauSe their‘testimonyWOuld be irrelevant);inmaterial»
13. andlunnecessafyzpnder.hule 45 (c) (3) (4). | |
:J4 e And so'for these reasons, YouraHonor,iwe

15 respectfully request that you squash the subpoena

16 against them,Jsubpoenas against‘them, although they have

17 expired at thiSipoint, issue. a proteptiye order as to

18’1 the issuance of any other subpoenaS;againSt them.

191 THE COURT: All right Yeah,‘it seems like the
20 motion‘to quash is now moot. I assume y'all issued

21 subpoenas for these judges for_a hearing in June. Is
22, that Correct,.Mr. Harter ——-I.mean,'Mr. James and

23 Mr. Tomlin?

24 | MR. JAMES: Yes, sir.

*W@ATHE C@URT &~Allwraght Doy oushavesacpositdon G

For




] \;g.n-:»Wrawtn:t;:,:iz:"t«'@ ‘-svazy;?c:x*,» FESTSENN )

1 what he has said about -- and so I'm not here really to
2 quash any indictments in the past begaﬁse those -- I
3| mean, quashing the subpoenas because those, those are né‘
4 longer valid. What is your position, or Mr. Tomlin yourt
5 position on the argument that they should not be
6 subpoenaed for any future hearings, these thfee jﬁdges?
7 MR. JAMES: Well, sir ——
8 fHE.COURT: Is there anything you Qéhﬁ to put on .|
9 the record about that?: |
10 MR. JAMES:. I think currently we are scheduled
11 for a trial in ten days, AugUsf 3rd te:m of court. And
12 if my mofion<for.$ummary.judgment Qenggdéhied,‘l-think~
13 it would be ﬁatgrial-witneéses conce;ﬁinglﬁhat.qase;u
14 And as far as_SCDC's bosition'that jﬁrisdiction iies in.
15 the‘Administrative Law CoUrt I;strongly disagree Qith
16| that. . | -
17 THE:QOURT: All right. Wé‘féAQOnna taik about
18 that againtin a minute. Just on the ‘issue of thése
19.:£hree Jjudges being Suprenaed in the future for .any.
20 hearing)-do yop'havé anything.eiée yoﬁ want to say abouf
21 that?
22 Mﬁ._JAMESf No, sir, othef fhan what I have
23| already said. |
24 THE‘COURT: All right. Mr. Tomlin? anything you
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ﬁ; 1 MR. TOMLIN: (Shakes hgad back and forth.)
& 2 THE COURT: All :ight. I'm gonna grant the
3| motion for the,protective order.  It's clear under our
4 ruies that these three judges cannot be requiréd or

5 cannot be required to be at a trial that involves issues
“ 6| that were previously heard before them. And so,
7] Mr. Emory:(éi&),.iijou woﬁld'prOVidéfme,‘the”Court with

8] an order, a protective order.

9 . MR. SMITH: Within ten days?

ol 'THE COURT: Yeah. |

11 MR. SMITH: Would phatfﬁe ail?fight,.fogr Honor?
12| - THE COURTEA Yes. Right,” that unldjbé'great,
13; 'MR,>§ﬁiTH:. Thank you. May I be‘eXCused, Your

14 Honor?

15 . THE COURT: Yes, you may.
16 (Whereupon, Mr. Smith leaves courtroom.)
17 TﬂEQCOﬁRT: All right:- Thét puts us béck to -—

18- do you haﬁe anything else you wanted to say, Mr. Harter,
19 on the issue -- on these first, on,the.third and fourth
20 cause of action?

21 -~ MR. HARTER: No, sir, Judge. I just think that

22 -- and we, what we did is we turned up an indéx of the
23| affidavits that address each of those cause of;action.

24 But there's never been anything reduced to a judgment

s Edeewews e drevethesAdmimd-stratdaye -« Taw-«Colrpt s ‘

és::om=_e~b=®=d«;a§7"=ﬁs% NS
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10
11
12

13

.14

15

16

" that day and are under protection for that week. So it

thisf—4.

~of action, what is your motion today:as far«as,thoée,twq

who could decided those issues that goes back to them.
And I will tell you, Judge, the case is not, to
my understanding, to be called the week of August

the 3rd. I'm selecting a jury in Federal District Court

is not set specifically'for that week.

THE COURT: All right. So let meé get into

MR. HARTER: And it was continued, Continued
before they did this motion.
THE COURT: - All right. So on the -- when you

list your causes;of4ac£ion,uthe third;and,fourth;cause

causes'of action? It's a motion for summary,judgment'
based on the fact'that they'are not the proper venue, is

back in Administrative Law Court and not in Circuit

17

18

19 |

20

21

22

23}

24

i ,—,2:_-5 I B »,.rhj_:s »toI’Y‘ o0y d -t hat: »t—h erer !"“‘*‘S :tasér:]_to;zééa:‘d}‘d*’{'k t’i’@'n‘a i’ﬁv-ﬁm ®’~n'<:.L-‘-'e-“S-'F‘f~‘fT® ‘-Wf er:’T ~t5'®:’ =

Court; is thaf.cqrreCt?
| 'MR. HARTER: Yeah, it's based4on_tha£, Judge, énd?:
that there has”nevér béen any in that other proceeding
that, that's referenced there héé{neVer been anything
reduced to a judgment or a couft éfder. And there has
been ——'aﬁd,;actuéily, their affidavit of SCDC in the
file says notwithstanding that,'thét they've gone baék

and looked at the, at the wage histbry and the work

Pl
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1 Mr. James.

2 THE COURT: Okay.

3 . MR. HARTER: But it's kind of three pronged, but
4 there's_no judgment andiit belongs. .to the Administrative
5 3Law°Court and we don't have any additional.moneyvowed.
6. | THE COURT: All right. Do you .want to -- do you
7' want to. be heard on. that Mr. James'> - Do you have a
8v1p051tlon that you want to tell the Court on that? |

9} ;-'z‘ MR, JAMES:\ Slr, I have this document here saying
10 'that'this, this case is scheduled'for'trial the week of
11 -the third of Augustu I haven't been notified of

12 anythlng other than that

131 - - And as far as my unpubllshed oplnlon from the

f‘g‘i 1, "

'i14> Court of Appeals, the oplnlon from the Court of Appeals |

151 it~ 1nd1cated that the Admlnlstratlve Law Court 1ssued a

16| flnal order That order was overturned when we went

ll-:before Judge Wllllamsvln Jasper County whereé he sald thef
18A prevailing wage wasn‘t 5.25 and 1t should be based on
19°]. this wage estlmate that we, weﬁsecured from a state

2@ agency that 1ssued statlstlcs in deallng with wages for
21 furniture assembly, which -is basically what our jOb was,
22.| so we could learn the pay;

23m_ THE COURT: All rightr Anything else you want to
24| say on that issue? | :

MRfJAMES AsﬁarasFSCDC'spos ltLOl’lthatthlS

e Needim e tees i Eo e e e s P .

P-b=
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11

13|
15

.16

50

" raise jurisdiction issues like that it's not

Federal Court Wthh was 71713 sald SCDC answer “to thlS g

ACOurt.i'In 12 12 1915 they didn't raise a procedural

”Anythlng else you. want to. say, M. Tomllnv 4“1

'wage~and,0you.know, for that ]ob descrlptlon, whieh was'

Court don't have jurisdictionf Supreme Court has dealt
with similar issues with the Workman's Compensation
CommiSSion and declaratory judgment. And in cases like

that, theyisaid the court has indicated that when they

jurisdiction, it's procedure.;'In SCDC's'answer in

defense, so any assertlon by SCDC that thlS court don't
havevjurlsdlctlon 1s'wrong.

THE COURT: All right. All rlght thank you.

"MR. TOMLIN: I just want to add thls flgure that
I am just asklng malnly because I ve- been employed

quarterly 1n 2002 and 2007 I was- not pald the mlnlmum .

17

18 |

20

21

s 22

23

24 |

lglﬂshould have been pald at least 13 “to $l4 per hour,

;wages he just mentloned

thlS motlon be granted for- summary judgment in part and

they be‘allowed us.. And like he Sa;d before, regardlng

team assembly ‘ And L. should have been pald e»Iiwas:

pald 5. 75 between 2002 and 2007 up to. 6 35. And I

accordlng to the-wages, accordlng to the-estlmate low

And I 'm just asklng ‘that I ‘be granted you'know,

/--..—)”' L

ackdenshaspeens

g o thrxd and {@urth causes o
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satisfied,; they did granted me the $304.88. And

%% .
. 2 moreover, the judge, Judge Young, Judge Matthews and
3 Judge Anderson, théir-attorhey,stressed that the orders
4 that they speak for themselvés on,the‘grdund for us not
5] to appéar before the August 25th jury trial because this
6| is SCDC moving it. And we would just ask that this be
7, granted. - - | “ |
8 THE COURT: All.right; sir.
9 MR; TOMLI&: And I would liké to --
10 " THE COURT; -w¢11, yeah, if y'all would hand up
11| those cases I'll, the case. if you nééq tg-appgér. ‘What:
12* I”m_gonﬁa do.isiI;m'not gonﬁa rule Qnianythiﬁéftodéyf
v ~ 713 ,ﬁKL HARTER _Youf Honor? | | |
U 14 ) "THE COURT: 1I'll listen to your arguments.
15 MR. HARTER: Aj_l right. - o
16- iTHE.COURT;-ii'li‘iiééeﬁ Eo:eferybddy"; égéémeéfs
17::ahd'I'll také it hndef”advisément ahdfl‘il_iéSdé my¥°'
18'_ruling iafér{ So the purpose of toaéy‘fsVI«WAnt.to hear |- -
:19 the arguméﬁts~aﬁd:then I'11 iésue a ruiing ét a later
'20 ldaté. All righf?‘ | | -
21 | 'All right. We'relﬁack to:yquj-Mf. Hafter.
22 'that‘.',s‘ 'nefxt?A'A‘ = |
23 . MR. HARTER: Judge, can I just address. the order{
'éiifofijﬁdge Williams? :Ahd,.I mean, I tﬁink I ég}ee with

; heorﬁder@f«Judgeﬁwllllamssays




11 on page)eight, the court's order. (Reading.) The Court
2 remands the determination'of the applicable prevailing
w oA ' |
3 waives for James's Prison Industry labor back to the
4 ALC. And the Court further.directs<the ALC to solicit
5 evidence from the'parties reoarding the seven factual
6 guestions so that the ALC may properly analyze the
7 merits of the clalm. (Ends Readlng )
-8: Andain that order, Judge Wllllams rec1tes those
9 seven facfors. And I don't have the rest of Mrf
10| Tomlin's order here;_but_I‘believe;—e_well;rl dQﬂf This
ll_’is, this isvthe case, if.i'm not:histékeﬁf Mr}dTomlin;
12 | that the costs\were ordered 1n,.rs‘that.c0rrect?: o
:iéil lMR. TOMLIN: (Nods head up and down )
14 MR. HARTER: Sir? |
_;?i; MR} TOMLIN&~ Yes, sir.

. IGf' ;MR..ﬁAﬁTERt- And thls‘as.the case heAs handed upj”
'12; on Tomiln versus SCDC g SCDC.versus'Tomlln ;srthe case'
i85 that that resulted in the order of cost 'order:of cost
19} only that was taken Correct, Mr. fomlln?;

20 _THE COURT: (Nods head up and.down.)

21 | MR. HARTER: Sir? o

22 | THE coU‘RT':' Ye‘_‘ah, I think he's already stated
23 that for the record.

24 MR. HARTER: dudge, I'm

All right.

Thank you,
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1 THE COURT: I understood that.

2 MR. HARTER: To moveion to the second series of

3] claims, the claim,.theusecond batch of claims, Judge, of

4 a oth and 13th causesuof‘action, and these causes of

5 ‘action relate to:justﬁolaims“related to a prison

6 lockdown And we have supplied the affidavit-of.Warden

71 Cohen. And in the aff1dav1t of Warden Cohen, he .

8| addresses the reasons for these two lockdowns

9 There Was a lOdeowntin"January,'January 21,

10. | 2014?'Where weapons and ammundtion Were found in the

1loﬁunit-and every oeil,had to be‘searched. There:was

iéﬂnanother loohdown'on”May the Zéndf 2611,_whenﬁanuinmate

%%l 13| was stabbed in the‘neok 1n‘a gangﬁreiated 1nc1dent And |
%. .14 the facility was locked doQE—I;‘Zgg;;jto allow

l5j 1nvest1gatlon and in order to deterﬁlne-nho ‘Was 1nvolved

16i and that type of stuff . | : S

17f“ And’ our p01nt on thls, Judge,fanthheAaffidavit

18' of Warden Cohen, spec1f1cally addresses the reason for

19'-the lockdown. And Warden Cohen also explalns that

20} during the locdeWn that'aocommodat;ons'were‘made to

21 :these inﬁates that, that theiinstitutional lookdown»Was

22_'forhsafety and”securitj_of inmates and staff and ithWas

23 necessary to'limit.the'movement of inmates.and to keep

24 them secured in their%cell; Innates‘uere'afforded an
L.~mwm2&a%@pportunlty for exeroasem | i %@é;;w@xgégisbw”
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1 program. They had -- they were given inmate mail by

2 hand delivery. Inmates .still hadlaccess to the courts

3 and to legal material even during the lockdown. Inmates
4 shouer times-were limited. |

5 THE COURT: I'11 read his affidavit.
6 MR. HARTER: OKkay.

7 TﬁE COURT::-Youﬁwon;t need:to put'all?those forms
_8éﬁlon the'recordib o N | | h |

'91'- -”MR. HhRTER: I'm sorry. But that;s what it
10fhinvoived.w There-uere reasons'for thel for the‘lockdownrz
11 'And, youfknow, that;s'part of prlson‘llfe, -

12 'unfortunately, Judge,tls that admlnlstrators and ]all
13..off1c1als, prlson off1c1als have to secure the
Zi4 facilitles at tlmes-h And the fact that they de. that, T
15h don't believe glves rase to any clalms for damages by |
LGL-these’gentlemen | - | o
.ii% T would assume 1fAthere are,*there{are‘CLaimed'
.lélnjdamages, 1f the court clalms that case, they.have to.

19 prove the. elements of gross negil ence and that- klnd of;;k
ZQ vstuff. And SO we submlt that therevs no ba51s for any
21 claim onﬂthat; _ | ~
22 THE COURT: I'd be gié&!tb*heafyfrom'you,

23. Mr. James. | o i | ”

VMﬁ. JAMES: Judge, T meant'to tile a megprandum

e IBCRO LRSS IRt 3, ch Floko e ploEed o

P-b1
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1 because of thes§ lockdowns I wasn't able to complete it.
m____.

2 And I request permission before you rule in this case

3 that I be allowed to submit a written memorandum to you

4 prior to ydu making a. decision. Is there any way -- }
51 - THE COURT: Do you have the ability to mail me
6_ your memorandum?

71 | MR. JAMES:. Yes, sir, once'IJgéF back to prison,

8 ._correétions,'yés, sir.:
91 - "THE COURT: When.éan you get that to me?

o 104 .MR. JAMES: If youyéén give me ten days to get
11‘1itn'sir, I'il}have'iﬁ ﬁé_iﬁﬁf. |

12  _€_:‘ THEichRT: I}m'ﬁég Qoﬁha'sitgghfit for'ten daysr:
13F'You get iﬁ'to me by the'middle of next‘wéek.wf

 14 , MR; JAMES: Well, I almost fipished‘it;:sé I

ext week once I

©15 probably'could have it by the middle of

16_ get back_ﬁ6 Ridgeland;

T . THE COURT: All right. .-
18- . MR. JAMES: But currently we'd --
19| | 'THE COURT: TI'll ﬁonsider what{é in the file.

20 :And if\ybu'll'send me a memo by the middle of next week,
21 1I'11 consiaer that as:wgll. :Ail-right?

22 - - MR. JAMES : Currently’We are'at:Pérry Correctipn
23 Institpte and'we'probabiy anft gét baék untii Mbnday.

24 My poéitioﬁ waS I wasn't suing fbr'negligence, I'm suing-

o T 'A .- ”-», / .‘ ) ; . . )
of~-declaratohy iudgmen beowtisthis~prise Rt




- certain FOIA's requested. I'd 1ike to enter these two
: 2 | documents.
3 j_?._HE' COURT: If you'll pass -
4t MRh JAMES:: Particularly about this drug testing
5 procedures. |
6| THE COURT; Yeah. If you'li bass those up I1'1l1,
7v I'11l consider;those} | o
8 M JAMﬁér>-About thesebdruéitesting procedures,ﬁ?T
9| where. SCDC clalmed they never requested my FOIA request;{'
10 ‘But that was thlS partlcular one’ dealt w1th a 2006
iiyyactlon "L brought about 1n Federal Court for a. South
1if Carollna FOIA ” So that would show that they got that |
13} one because they dld respond to that FOA f,FOIA about'L
.3@4.'that drug testlng procedure 5{And, llke I sald Warden
151 Cohen s’ aff1dav1t about condltlonvof cdnflnements,,_‘
..r@h:communrty lockdown berlod is completeiy-lnaccurate%mn
:'ii;a ‘THE COURT ' Well, 'll con81der mhat 's in the
ié' file. _I.ll con51der your -- Idassumewyou:certarnly>”
vl9f 1ncluded.that as an allegatlon in your complalnt onv
26; those causeS'of actlon, 50 I'll con51der that ,And,if
21 you- send me a’ memo by the mlddle of next week, ;I;ll
22"con51der that as well: z Anythlnd else on that 1ssue°
23.- hhMR. JAMES AWell that's’ba51cally-1t except
24 for -- |
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anything else on that issue?

1

2 MR. TOMLIN: (Shakes head back and forth.)

3 THE .COURT: All right. Then let's move to the

4 next‘two causes of action. |

5 MR. HARTER- Okay Judge, the next grouping . of

6 causes of actlon 1nclude four causes of actlon related -

'7‘ to. the FOIA requests And those ‘would 1nclude the 8th,
8 the:lOth the 11th and the 12th causes of actlon.

9 ;And, Judge, as you can tell from the aff1dav1ts

10 that we submlttedv there were some FOIA requests ) Andh__
11 spec1f1cally there is one that is dated or. alleged to
12 “be dated March 20th 2013 And we' have prov1ded the

13 affidavit of 1nmate records;‘staff person Janlce_r |
,14i McNealey.- And what she says in that aff1dav1t is that
13 thlS 1nformatlon was requested

16 | ~And accordlngvto Ms McNealey sdaffldav1t wéﬂrffff
.lTi was made to comply w1th that request and somebody at'
rigf.SCDC had to‘check and see 1f the 1nformatlon can be
1§T:brov1ded Can thlS inmate have this 1nformatlon and ask-
201 for clarlflcatlon as to what ‘the 1nmate actually-wanted f
| 21_ 'And then at Rldgeland a. staff person found the |
22 'papernork and ‘was told prov1de that to the inmate. We.
23g_don't-kn0w And thls dates back to 2013 I. don't have

proof that that 1nformatlon was glven to Mr. James then.

hut I, ;_;;rd_ogn r have .
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1 proof that it was given to him then. But since then we

2 have provided that information to him on July the 10th

3 of 2015. So the subject of that FOIA request, if it
4 wasn'tlcomplied with back at the time, Jqué, that's
5] been ;ectified. | |
6 THE COURT: All right. Any -- is. that -- any oﬁ
7| you got any question about that,er.:JameS?
8 MR . JAMES: ‘No,lsir: The only.fﬁingil‘d iike to
9| say is I had asked-for that inforhatiOn éboutAthé feturn
10} of my good time and ﬁhéy woﬁldn't give it to me. That’s-
11| what T am dealing with. R .
12 | THE CbiRTgn-éut you havécit'ﬁéw;
‘ﬁg 13  . ,MRLiJAMES: Yes, sir. I havefit:aSmofgﬁhiS'timer'
< 14| 1last week. |
15 ~ THE COURT;I.Okay. |
i6. o _MR{”JAMES;: And, liké I séid,.any'de§iaratOry’
17 | jﬁdémehf ébfidﬁ”i}bég_to'seek aﬁ injﬁncﬁidh relief.
18| THE»CO&RT:V okay. |
19} MRJ JAMES: If I could gefideclapatory.judgment.
20 THE COURT: All right. M. Tbmlinj'do you have.
21 ahythihg on.tnat? | | |
22 | MR. TOMLIN: No, sir.
23 | THE COURT: All right. Mr. Harter?

MR. HARTER: Yes, sir. And the next FOIA request

%wmmeiﬁ@e@wt®?aameﬁuesﬁﬁmﬁé@wwasw&aﬁeﬁ?%@r&&ﬁQ%%@Qﬁ&@ “fﬂﬂdi%p«
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1 it was a request for a random selection list. And this

2 is a random drug selection list, Judge, from July 26th,
3 2006 to Septembé} 7, 2Q06. This request wés submitted
4 RApril of 'l3 and it asked for random drug'selection list:
5| dating back to 2006. |
6 You will see from the affidavits that we filed

7 that there_wés no recordif?pﬁ:tﬁejInspector General's
8».office'that.they received fﬁat-fequéstL but aé an

9 .édjunct to tﬁat[ the affidavit poiﬁts out that generaily
10 | that infofmation was retainedf?gr:pniyftwo to

11 threéJﬁéeka;g_And:thQse dgduméntslé;§”¥—

f,lé‘ - THEFCbUBT:: Wéll,.iet me ask you, I_qdn?t -- if.

13_Hyouive'giVenime'affidavits’onnall thOSéf I have not:read

g
pr:
%
fp o

24| them, I will read them.
15 MR. HARTER: Okay. °

16 | THE{GOURT: Is there .anything élsé'in:addition to |

17"éthosé.théthpuié bej—lv

'18‘-  | rﬁﬁ.lﬁAngéﬁ':No.

191 - TﬁE COﬁ§T}> All--right. So théy épeak for

2d themselﬁes;.'And thét would be the game-thing on these
>Zlf:next two'FOIA‘réqﬁestéé h |
22U | MR,'HAﬁTERf Corféctf

23 Thﬁ COURT: For May~4th;anq May the 7£hi

24 MR. HARTER: Correct.

X ::::w?q-“»gé.ea‘wis»_~‘-r¢~‘:;z:?a~i:«_:='2—;-5.‘. Fee L’—n—,w“r~r~-z“»"IlHE-‘:COURT~ B *"“5‘~AA-’lf'-£kf‘??i’;“’r fiig h:t~_ 2
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as those last three FOIA requests?
" can flnd 1t about this drug testlng procedure,gwhich

is any record'should.be kept for ten years; :Are you

‘famlllar w1th that ten- year pollcy9

v Well, '1et me=ask yOu thls: Do you have any - you have

present to the Court on’ thlS issue?

MR. HARTER: And I didn't mean to over go with
it.
THE COURT: Oh, . no, I'll read those. Do you have

any position, Mr. James, that you want to state as far
MR. JAMEs-.'I wanted to enter this exhibit, if I

ba51cally sald that they have to generate that list.

And as far as I know, the general rule in South Carollna

; THE: COURT I w1ll read. the law. ahd try - to

famlllarlze myself w1th\1t before I. w1ll 1ssue a- rullng,fma

some-. document you want WHem you flnd 1t; you’want_to

7]

19
20

21

22

_ through the reSt.of~thls,hear1ng. .Whatever you want me

© to considerion,any of these matters, you put them in a

wakessensed

MRf7JAMES | Yes, slr.
TﬁE”couRT; Here;S»what théti—;
.MR;ZJAMES{ An insert from the pollcy, sir.

- “THE COURT All.rlght ithat~s.f1ne. Here S what.

youudo; You go through your paperwork while we go

stack and hand them up and I"11l go over them. Does thatE*




1 MR. JAMES: Yes, sir.

21 - THE COURT: AAll right.. Anything else.on the FOIA
3 requests?

4f MR. JAMES: (Shakes head back and forth.)

51 . All right. Let's move on now to the ninth cause -
6 of action;-

7| . MR. HARTER:;7Ninth cause of action, Judge, was & .|
8 _claim thathMr. James ander:uTomlin were not allowed, I
_9; believe, to personally appear at theiruparoie hearing.
10: They've.alleged.this in‘Federal-Court and have alleged
11 it in State Court The dlstrlct judge, I believe, in
12 the order,-Judge, said that the report and the |

.ld recommendatlon of the. DlStrlCt Court and the. rullng by
14' Judge Wooten addressed thls That nlnth cauee of action
livfwas dlsmlssed in 1ts entlrety by the U.S. bﬁstrlct

l@.'Court .and so we ‘don't belleve there s any basis for any"

i?hfclalm on- the nlnth cause of action.
18 B ‘:;-THE COURT#“ All rlght;;qu. James, have you got a |
IgispOSltron on your due process yloiatlon and that the |
»20- Federal Court has - already ruied on that 1ssue9

21.y MR. JAMES: Ae far as personal ‘appearance before
22.} the oarole.board, the:iawyer in effect at the time I‘wasc
23 arreeted, charoed and convicted required that be. As .a

24 |' matter of fact, on several occasione I appeared before

*hewpar@i@wb@a%duinmperspnm m&hen%theygeaﬁeﬁputQM&thQJ
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._espectfully request and»subml(ﬁgsrﬁﬂz

1| this law in the '90's, mid-'90's, saying video
2| conference. I just believe I have a statutory right to
3 “appear before the parole board in person and consrder
4 whether this ranked on them denled (sic) me paroleh as
5,_well as counsel or lack of counsel. |
6 THE COURT: All right, thank you
l “Mrf Wootenﬁ—; Mr. Tomlrn, anythlng on-thatilssue°
'§>' MR. léMLlNr .No,'heeoovered-everythlng::- o
o THECOURT ALl right.. And then lastly, for
10 -thésé lasti—e the‘flrst,~second flfth and seventh cause:
"11,;9f action: | | - | |
12 " MR, HAR'T.ﬁlR: -R-ight And, Judge, tfhi‘.s;‘.f.ir'sft‘:"o'a'ilser-,-i’.j-:.'.
'13.,of actlon that:we want to allege and/or have SCDC pollcy
.kléﬂx2l 07 declared unconstltutlonal He wants tao- have the
lﬁy_second cause of actlon pollcy él 07 declared"ex post
lé .facto law ~He wants to have e— contendwthat he S o
_l7i-ellg1ble for work release.under pollcy 2107 He‘ls“notiﬁﬁi
le ellglble for work release as.a v1olent offender 'Aﬁd~h§:
.19 ,makes a complalnt oféallegatlon abont a grlevance
ZQ;Lrelated to’ pollcy OoP 2109 | :
>2l{:~ ‘Judge, I do not belleve that I ve seen any
'22. aff1dav1ts from Mr James that- would brov1de.a basls for’
23 dthe rellef that he S asklng for in- the flrst seoond_i;-gf‘
24}_flfth.or.seventh’cause of actlon.’ And so we’ would<;e

P
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'@pﬁgconsaderwthat s And a

.1ng else you send me~by thewend | I

% : 1 judgment under those foundations.
é@ 2 THE COURT: All right, thank you.
3 All right, Mr. James, do you want to be heard on
4 that issue? |
5 MR. JAMES: Basically on those causes of action
6 | back in the '80's when'f was transferred_from lead
7 ]custodyibackstoﬁKrrkland_megium:max‘security custody
8{'under theiﬁederal case,VI tought against a law |
9 (enforcement‘Ofticial about-my arrest; prosecution,‘et_'
flO.chterav My work credlts ‘were decreased relegated In
ll'fother words, my back tlme went up ,_I feel I m- entltled.
. .125'to those credlts because I was depriVed of them because
'ﬁéjf ,13,'ba51cally l was“exerc1s1ng my legal rlght Lol challenge
JSF E4f1ba51cally my crlmlnal 1ntentlon and conv1ctlon .
15' Other than that I d llke to put somethlng in a
}lﬁziﬁemorandum spec1f1cally porntlng that out and any
~lT**exh1bltsyI got- to p01nt out that that s true
. 18 ‘-TH‘E"-COUR_T:- All'-rlg.ht.‘ And 1'11 do thls\, ‘give
19 them to me by the end.of»next”week. :
20 | »MR._JAMES: Okay
12l TﬁEVCdﬁRT: I'11 give y all a week
22 1. iMR. JAMES: ,That would‘be.sufflclent.. I.would
23| like to enter this. - |
24| THE-COURT: Okay} If you'd pass that up and I'll_

P=7b
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1 COURT REPORTER CERTIFICATE
2
3 I, the undersigned Julie A. Ashbrook, Court
‘4".Reporter for the Seventh Judicial Citeuit Court of the -
:5 1Stete of South Catoiina,ldo'hereby certify that the
6 foregoing~is a.true, accurete, and completeAtranscript
7 of record. of all the. proceedlngs and. evidence 1ntroduced
8 in the heerlﬁg end/or trlal of the captloned ease, |
9 'relative to appeal,. in the'Famlly Court for Greenv;lle
1O'AQounty, South Carolina, on%the 24th day of July, éOlSJ
11: ‘ eiedo further eertify_that’itam‘peither of kiﬁ,
A;Zv-counSel/-ﬁbt intefeststo aﬁy péfty.heretbf
13_ : : . . ,
14
15
16i
17 Qz@\u N
: | Julle\A Ashbrook
18 | Circuit Cpurt Reporter_
‘ Seventh Judicial Circuit
19 | .
20°
21
22'|
23
24:4,:1
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~ STATE OF SOUTH CAROLINA- - - N THE COURT OF COMMON PLEAS™ ™"
COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT

C_/A ':No; 2013-(:1?-23-,02017_@, |

'Is1ah J ames, Jr. and- George Lee Tomhn

rv" . =

Plalntlffs
VS.

The South Carolma Department of
~ Corrections,

| Defendant.

the defendant appeared through 1ts counsel Russell W Harter Jr of. the fum Chapman, Harter

& Hatter. The matter before me at th1s tune involves a Motlon for Summary Judgment ﬁled on
_ behalf of the defendant on June 3, 2015 and the Plamtlffs Mot1on for Part1a1 Summary J udgment

as to the pla1nt1ffs Fourth Cause of Act1on ﬁled on July 13 2015

NATURE OF CLAIMS

The plalntlffs in tlns act1on allege numerous clanns ansmg out of dlfferent subJects and

circumstances Pla1nt1ff J ames asserts in hlS Amended and Supplemental Complamt tthteen

(13) dlfferent Causes of 'Actron Plamt1ff Tomlm appears to assert two (2) Causes of Actlon

" which are 1nc1uded in the Th1rd and Fourth Causes of Actlon referred to m the Amended
Complaint. | | | -

In Plaintiff James’s First Cause of Action he reques"ts th'at the Court .déclar'e SCDC’s

-earned work credit pohcy OP-21 07 unconstltutlonal and in plaintiff’s Second Cause of ACthl’l

he requests that sa1d pol1cy be declared an' ex post facto law Plamtlff J ames s Th1rd and Fourth

Causes of Action relate to James’s. claim for wages in?‘ connection with a previ'ously"ﬁled

grievance, wh1ch was appealed James’s Fifth Cause of Action relates to his claim for eligibility
1|Page .
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for work. rolease. James’s Sixth and Thirteenth Canses of Action relate to institutional = -

lockdowns at SCDC. Jar‘nes’s S'eventh Cause of Action relates to allegations concerning the

actions of : an. adjustment commrttee on or about Aprll 21, 1980 and March 24 1982 Wthh he,

alleges regardmg an unprocessed gnevance J ames’s Elghth Tenth Eleventh and Twelfth
Causes of Actlon relate to FOIA requests and J ames s Nlnth Cause of Act1on relates to a cla1m
- related to SCDC’s use of v1deoconference in determmmg parole e11g1b111ty Plamtlff Tomhn s
clalms relate to the Tthd and’ Fourth Causes of Actlon wherem Tomlm alleges entrtlement to

wages and to costs related 10 the 1ssuance of an Order of- the South Carolma Department of

| Appeals dated Novernber 23 2010
o At.the tnne of the heanng, counsel for the defendant presented an outlme to the court to
summanze the allegatlons of the vanous Causes of Actlon of the Plamtlffs The various Causes

of Actlon wrll be dlscussed and addressed to the extent they are related by subject matter

In support of the Defendant’s Motlon for. Summary Judgment numerous afﬁdavrts have

: 'been filed by SCDC ' addressmg the plamtrffs yarious claims. The plamtlffs have not submrtted
-any afﬁdavrts erther in support of thelr motron or in opposmon to the defendant § motion.
| SUMJVIARY JUDGMENT STANDARD
Defendant moves for Summary Judgment pursuant to Rule 56 of the South Carohna

Rules of Civil Procedure Rule 56(c) of the South Carolma Rules of C1v11 Procedure prov1des in

pertment part: -

The’ Judgment sought shall be rendered forthw1th in the pleadmgs
depositions, answers to 1nterrogator1es and adrmss1ons on file, together
with the affidavits, if any, show that there is no ‘genuine issue as to any
material fact and that the moving party is entitled to Judgment as a matter

of law. .
N

 2|Page
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""A party opposing a properly supported motion for SummaryJudgment Ay Ot Test B

mere allegations or denials of his pleadings, but must set forth or pomt to spemﬁc facts showmg
that there is a genurne issue of material fact. See e.q. Baughman v. A.T.&I. Co., 306- S C. 101 |
117, 410 S.E.2d 537, 547 (1991) (bald allegations deemed 1nsufﬁcrent to create a genuirie issue
of fact.) When plarn palpable, and mdrsputable facts ex1st on whrch reasonable mlnds cannot
differ, summary Judgment should be granted Ellzs V. Davzdson 358 S C. 509 595 S E. 2d 817
(Ct. App..2004). The purpose of summary Judgment is to expedrte drsposrtron of cases wh1ch do

not require the serv1ces ofa fact ﬁnder Dawkins v. F zelds 354 S C 58 580 S E 2d 433 (2003)

| JAMES’S FIRST SECOND AND FIFTH CAUSES OF ACTION
) James, in his Complamt in h1s Flrst Second and Flﬂh Causes of Actlon comiplains of SCDC
policies that relate to earned work credlts and e11g1b111ty for work release Nowhere does James
come forward with alnylvahd arguments to support his clalm that SCDC’s pohcres that relate to
earned work credlts and/or work release are unconstrtutronal of that they have been rmsapphed to

him. SCDC 1s e ; "Zssanly vested w1th the authorrty to 1mplement and apply pohcres that relate

to earned work credrts for mmates and the1r e11g1b111ty for work release J ames ‘has failed to point
to speclﬁc facts and/or law to support these Causes of Action. J ames has further farled to make a
showmg sufﬁcrent to create a genuine issue of material fact, as to these vanous clanns to defeat
summary Judgmen't | |
JAMES’S THIRD AND FOURTH CAUSES OF ACTION
In the Third and Fourth Causes of Actlon James alleges that he is entitled to wages in
connection with particip‘ation in the Prison Industnes Program. J ames bases his claims on an

Order issued by the Administrative Law Court on February 7, 2006 [Docket No. 05-ALJ-04-

3|Page
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: =007‘39-AP] In that Order Admlmstratlve Law Judge Carolyn Mathews heard ‘the plalntlff’ s

grievance.and 1ssued an Order statlng as follows

ITIS THEREFORE ORDERED that, the Department determme_
from its records the number: of: hours Appellant was paid a tramlng
wage for hours worked in the Pnson Industnes System

IT IS FU'RTHER ORDERED that the Department calculate the.
'wages owéd to Inmate at the prevallmg wage (8$5.25 per hoir) and
pay Appellant the . drfference between the wages ‘owed and the
wages pard w1th1n thlrty (€] O) days of the date ot th1s Order L

Thrs ALC Order was not ﬁled unt11 March 6 2006 Thereaﬂer SCDC and J ames both, :

irt_for thev Fourteenth

—appesled
:Judlcral C1rcu1t In. connectron wrth that appeal C1rcu1t Judge J ames C erlrarns Jr. issued an‘

Order dated November 3, 2006 grantmg SCDC’s appeal and denylng James’s appeal On page

two of 1ts Order the Court stated

W1th I3 ames consent and agreement th15 Court REMANDS the.
determ ation of .the’ apphcable’ “prevalhng wage” for James S
pnson mdustrles labor back to the ALC B " '

The c1rcu1t court went on to say m 1ts Order
. .'ThlS Court concludes contrary to the ALC’s analy51s and ruling,
~that the hourly rate of $5.25 does not represent the * prevarlmg

" Wage” for the labor James prov1ded to the ] pnson 1ndustr1es pI'O]eCt
joperated by SCDC’s DOI at RCL T _ '

The court further sa1d
- In its analys1s of J ames’ prevailing wage’ * claith, the ALC 1gnored

the. opinion of our Supreme Court in Atkzns and the compamon ,
case to chker , : :

Thereafter James appealed to the South Carolma Court of Appeals and in an
unpublished oplmon number 2010-UP-251 filed April 26, 2010, the Court of Appeals reversed i in
part, affirmed in part, and vacated in part the Order of Judge erlrams,. In the Court of Appeals’

. 4-|P a'g .
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;}Cpmlon the"hrstory of J ames ’s clarm is drscussed andthe Court makes”“clear referencetothefactrr~
that in the Circuit Court w1th the consent of J ames; the prevarhng wage issue. was remanded to
the ALC Importantly, there is 1o part of the oprmon that d1rects SCDC to pay James at any
prevalhng wage rate and there ismo ruhng that estabhshes a “prevallmg wage ’ rate.

The fact is that J ames s clarms set forth in the Thn'd and Fourth Causes of Actron relate
o matters that were the subJect of a grrevance ﬁled by J ames over wages. That gnevance |
resulted in an appeal to the Adrmmstratlve Law Court an- appeal to the Crrcurt Court in’ 01v1l

'_ act1on 06- CP-27 130 and 176, and a further appeal to the South Carolrna Court of Appeals as

dlscussed above

James s recourse and/or remedy as to hlS wage clarm, 1f any, is to' return to those :

mbunals not to ﬁle th1s separate su1t In light of the other proceedmgs in the Admlmstratrve

Law Court the C1r .'";":Court of Jasper County, and the Court~or Appeals related to -this. veryw e

-same 1ssue thls Court would lack subJect matter Junsdlctron of James S. wage issue: drspute

"Aga S 4ames cannot file thlS new actlon to ask thrs Court to: address those claims he rarsed and

11t1gated~1n other courts and in other proceedmgs

| . However w1th respect to the actual ments of J ames ’S. wage 1oss claim and in further '
support of 1ts Motron for Summary Judgment SCDC subrmtted an afﬁdavrt dated December 3,
2014 ﬁom Debra Long, F1sca1 Analyst II In her afﬁdavrt Ms Long states that she has rev1ewed B
SCDC’s fmanclal records and work ass1gnment records related to Ismh James, and based on
those reCords it appears that James was h1red ona cleanup crew as a custodial- worker under the
| prison industries program on or about January 13, 2000 and that he remamed in ‘that position
until approximately June of 2000. The affidavit of Debra Long goes on to explain that SCDC

discontinued the practice of paying inmates a training wage on July 1, 1999, which was before

élPageﬁ - '
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' James began workmg in the pnson 1ndustry program "t Rldgeland Correctronal Tnstitation. ™

Based on that mformat1on her afﬁdavrt rec1tes that James does nét appear to be due any
compensatron based - on the wordmg of Judge Matthew‘ s Admrmstratrve Law Court Order
Notwrthstandmg the 1ssue of subJect matter Junsdrctlon it therefore appears from the Affidavit
of Debra Longt that J ames is not ent1t1ed to any addltronal compensatron from SCDC

Further as to James’ s Th1rd and Fourth Causes of Actlon there is no Order and/or ruhng
that J ames is entrtled to any compensatlon or payments for wages Therefore to the extent the

Th1rd and/or Fourth Causes of Actron asks the Court to declare that James is ent1tled to any

'payment of a Judgment or as.a’ Judgment credltor J ames has farled to prov1de ev1dence to'

supportanysuchclarm T . -\ |

JAMES’S SIXTH AND THIRTEENTH CAUSES OF ACTION

m’jes-s Slxth and Th1rteenth Causes of Actron he alleges that"he “was’ subjected toan

'-'m""'"rtutlonal lockdown begmnmg May 22, 2011 and another mstltutronal lockdown on J anuary

2 2014 He complalns about the condrtlons of hrs conﬁnement dunng those lockdowns

In support of 1ts Motron for Summary Judgment SCDC submrtted the Afﬁdav1t of Warden
'Levem Cohen The Afﬁdavrt of Warden Cohen provrdes the surroundmg c1rcumstances of the
lockdowns X The 1nst1tutronal lockdown on May 22 2011 resulted aﬁer an mrnate was stabbed in
the neck ina gang-related mcldent That inmate had to be alrhﬁed toa hosp1ta1 The Afﬁdav1t
of Warden Cohen states that the 1nst1tut10n was placed on lockdown so that the gang-related

stabbrng could be investigated and so that gang members could be 1dent1ﬁed removed, and

S‘epér_@t@d-
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Warden Cohen also states m hrs Afﬁdavrt that an.- 1nst1tut10nal lockdown was 1n1t1ated on i it

January 21 2014 in response to weapons and ammumtron found in the umt where inmate James

. was bemg housed The éntire unit had to be searched and secured

The Afﬁdavrt of Warden Cohen further detarls that pursuant to SCDC p011c1es and

i procedures durlng mst1tut10na1 1ockdowns precautlons are taken to secure the facrhty and as a

result 1nmate showers were delayed however mmates had access to water in thelr cells The

Afﬁdavrt of Warden Cohen further pomts out that all 1nmates are afforded an opportumty to

© exercise through the m—cell exercrse program, that ma11 is. hand-dehvered to 1nmates “that

tn'mates hav‘e access to legal matenals that are dehvered to therr cell and that mstrtutlonar

lockdowns are necessary from trrne to t1me to secure safety for mmates and staff

._ It appears that the mstrtutronal lockdowns on May 22 2011 and January 21, 2014 were

_:fapproprrate under the crrcumstances as are outlmed in Warden Cohen s Afﬁdavrt

It is necessarrly mcumbent upon SCDC admmlstrators and staff to take measures to marntarn _

"""and restore order in pnson fac1lities and 1nrnate J ames has a11ed to prov1de any evrdence that

' the mst1tut10na1 lockdowns in questron were not necessary for secunty Teasons.

I ﬁnd that as to J ames s clarm in hrs erth and Thlrteenth Causes of Actron there is no

genume issue of any matenal fact to support Tames 5 clarm

. JAMES’S EIGHTH TENTH ELEVENTH AND TWELFTH CAUSES OF
ACTION INVOLVING FOIA REQUESTS

;larnes asserted separate Causes of Actlon related to FOIA Requests dated March 20,
2013; April 25, 2013 May 4,2013; andMay 27, 2014 - |

As to James’s asserted clalm related to the Erghth Cause of Actron under FOIA, the
South Carolina Department of Correctlons submJtted in support of its motion the Afﬁdav1t of

Janice Kenealy, a supervisor of the inmate records _raal}agsme{%t,?_ystem-, From the Affidavit of
7|Page
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J anice Kenealy 1t appears that she Teceived a request for" 1ntormat1on"ff0m the- plamtlff onr March i

217, 2013 ‘and she ‘then contacted the Office of General Counsel for perrmss1on and/or
clanﬁcatlon as to James’s request Ms. Kenealy was: adv1sed that J ames was requestlng SCDC
Form 19 69 and she recelved approval to produce that form to him. Ms. Kenealy S Afﬁdav1t
.shows that on March 29 2013, she checked w1th central records and it appears that she could not
locate the paperwork at »-that time. Ms. Kenealy then contacted Rldgeland Correctlonal

Instltutlon and drrected that the requested paperwork be prov1ded to mmate James. It does not

. appear ﬁom the record that SCDC was able t0 fmd documentatron to conﬁrrn that the requested

2006 ‘and September 7 2006 In response to thls clarm,

mformatlon was prov1ded to the plarntlff at that tnne however the recora is crear thatthe—
requested mformatlon was prov1ded toJ ames on July 10, 2015 and J ames acknowledges recerpt

'of that 1nformat1on at thrs heanng

As to ¢ ames § Tenth Cause of Actlon he makes reference to a FOIA request dated Apnl

: 25 2013 requestmg mformatlon concernmg the random select1on drug test list for dates July 27,

SCDC has. prov1ded Afﬁdav1ts from

: Angela Harden of the Ofﬁce of Inspector General and Allce Mascro the D1v1sron Drrector of

- .V1s1tat1on and Inmate Drug Testing. It appears from these afﬁdavrts that no such request was

'ever teceived, but in any event the Afﬁdavrt of Al1ce Masuo conﬁrms that the random list is

i '-,only maintained for a short perrod of time. Al1ce Mascm s affidavit further conﬁrms that the

A v-plalntlff’ S request for the random drug 1nformat10n l1st back in 2006 would not have been

ava1lable at the time of his request, if made, in 2013.

Asto]J ames;s Eleventh Cause of Action 'concernlng‘a FOIA request dated May 3, 2013

“tegarding SCDC’s disruptive lockdown policy, the defendant provided the Affidavit of N. Dayne

Haile, Administrative Coordinator of the South Carolina Department of Corrections. The
‘g|Page
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Afﬁdav1t of Dayne Halle

SCDC responded to inmate J ames and 1nformed h1m that mmates are not allowed to view

Restricted pollc1es James was further mformed that Non—Restrrcted and/or Limited pollcles »

i

and the attachment to ‘her’ atﬁdavrt conﬁrms ‘”thatonMay16,2013

“could -be vrewed at the institution law hbrary at RCL It is clear that SCDC responded toJ ames $

request dated May 4, 2013
\ Jarnes’s Twelfth C

In response 1o thls clalm,

ause of Action relates to an alleged FOIA Request dated May 7, 2014 _

SCDC provrded the Afﬁdavrt of Dayne Haile which indicates that no

request for such mformatron was recelved by the Ofﬁce of General Counsel or the D1rector s

Ofﬁce The alleged request of May 7, 2014 by J ames apparently requests a st ur luruqu.po

subJect to random drug tests on December 13, 2013. Even if that request were submitted it

would appear that based on the Affidavit of Alice Mascro that SCDC would not likely have that '

mformatron glven the trme frame 1nvolved

Inmate James has presented no arguments and/or afﬁdavrts to specrﬁcally contradlct the

afﬁdav1ts and documentation presented by SCDC concernmg J ames’s clarms for FOIA requests o L

in hlS Elghth Tenth Eleventh, and- Twelﬂh Causes of Actron and SCDC’s responses I ﬁnd that

R ames is not entitled to any addltronal doeuments and/or rehef in connectron with any alleged

" FOIA claims.

TOMLIN’S THIRD AND FOURTH CAUSES OF ACTION.

Tomlin has come forward with no ev1dence to support any assertion that he is entitled to

any wages from SCDC. Tomlin does, however assert the position that he was awarded costs of

$304.88 by Order of the’

South Carolina Court of Appeals dated November 23, 2010. The

Affidavit of Debra Long confirms that upon a review of Tomh_n s Cooper account, payment of

costs of $304.88 was not previously credited to Tomlin’s account. It appears from the Affidavit

7
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‘ of Debra Long that on November 13 2014 durmg the pendency of thrs actron as payment WAS.mressmraions
'processed for that amount into the Cooper Account of George Lee Tomhn Further, based on the. .
Affidavit of Debra Long there are no add1t10na1 momes and/or payments due to George Lee

" Tomlin by and/or from the South Carolma Department of Correct1ons Inmate Tomhn has not -

_.Vcome forward w1th any evrdence to refute that posmon and/or conclus1on

" OTHER CLAIMS REFERENCED IN THE AMENDED AND/OR
: SUPPLEMENTAL COMPLAINT '

The Amended and/or Supplemental Complamt makes reference to alleged federal claims;

-_hn\xrpvpr in. nnor nroceedmgs in the Umted States DlStl’lCt Court and in the Court of Common .

~ Pleas. of _Greenvrlle County, any such federal clalms have been dlsposed of and/or dlsrmssedi:' ..
' and/or Waiyed
Specrﬁcally, as to the Plamtrffs Nmth Cause of Actron, the Umted States D1str10t Court

d1srmssed that clann to the extent it assert"' . @due process v1olat1ons James has falled to - '

" The plamtlffs filed aMoﬁep forPart1al ummaryJudgmenton uly 13, 2015 which I |
'1 . have cons1dered The Plamtlffs Mot1on for Part1a1 Summary Judgment relates spec1ﬁca11y to the":f
| .Fourth Cause of Action in the Amended Complalnt and. I ﬁnd as a matter of law that the o
‘Plaintiffs’ Motion for Part1al Summary Judgment should be demed for the reasons stated above .-
and Spe‘ciﬁeally for the reason's'_ stated in grantmg summary judgment to the defendant as to the

Plaintiffs’ Fourth Cause of A'ct_i_on.

CONCLUSION

10[Page
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or statutory law, their alleged claims cannot surviye s’umrnary Judgment bas

before me.

To the ‘extent the plalntltts clalms are: based on: any prror Order.of Court, or, On cominon®:

F

i
I
i
[

ed on the record

Also, 1f and to the extent the Plarntlffs Complalnt can be 1nterpreted as to _attempt'to .

allege any clarms that are subJect to the South Carohna Tort Cla1ms Act, the

South Carolina Tort Clarms Act provrde for 1mmumty and litnitations of hablhty which would .

provisions of the

bar and/or preclude James and Tomlm from any recovery for any tort cla1m S.C. Code Ann § '

v for the executron, enforcement or 1mplementauon of court Ord

1mmumty related to the supervrs1on,

1upon a showmg of gross neghgence

1mmum el for the

| .adoptlon enforcement and/or compllance of written pol101es (5) prov1des 1mmun1ty for the
exerciSe of an employee s exerclse of dlscret1on or Judgment VAY) prov1des nnmumty related to

“nnplementanon release and/or drseharge of a pnsoner and (25) prov1des for

1s_\ absolutely no ev1dence in this record that would'

prote" :1on, control or conﬁnement of a pnsoner except .

support a showmg of gross neghgence and/ r any actlons by SCDC to obv1ate the 1mmumty”

granted under S.C. Code Ann §15- 78 60 for any tort cla1m

After grvmg due and careful con51derat1on to the clarrns set forth

‘ 15 7 8 60 (2) provrdes for nnmumty of admlmstratrve actlon or inaction; (3) provides 1rnmumty e

i the Plainkils.

Complaint, and after cons1der1ng all of the ev1dence properly before me, I find that there is no -

genuine issue of any matenal fact, and SCDC is. entltled to Judgment as ‘a matter of law as to all

of the claims and causes of actron outlmed above.
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R ‘is’**’T“HEREFo

Defendant’s Motion for Summary Judgment is granted as to all causes of action and the

plemental Complamts are dlSIIllSSed w1th preJudlce

Plamt1ffs Amended and Sup

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Plalntlffs

Mption for Partlal Summary _Judgment is denied.

AUqus . ,2015.

IT IS SO ORDERED THIS 2»1 £DAY OF _

e e e g e i AR

RE"‘* ORDERED ADJUDGED AND DECREED that the ;

The Honofable Damel D. Hall
C1rcu1t Court Judge '

@
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CERTIFICATE OF APPELLANT

The undersigned hereby certifies that this Record on Appeal contains all
the material(s) proposed to be included by any of the parties and not any
other material(s).

November _V_”L 2016 | s/ i o{eﬂ 76%4

George ‘Lee Tomlin,

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he has caused true and correct copies
of the "Record on Appeal" and attachment to be mailed, postage prepaid, to
SCDC'S attorney:

RUSSELL W. HARTER, JR.
POB 10224 (29603)
GREENVILLE, S.C. 29601

This " &2 Day of November 2016

s/ y ) TM

George Tomlin 166361
RCI CA-22, POB 2034
Ridgeland, S.C. 29936





