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STATE OF SOUTH CAROLINA.
ADMD\IISTRATH’E LAW COURT
Isiah James, #96883, ) Docket No. 05-ALJ-04-00739-AP
Appellant, )
) »
vS. ) ORDER
) GRIEVANCE NO: RCI 133-05
~ South Carolina Department of Corrections, )
_ )
Respondent. )
STATEMENT OF THE CASE

This matter comes before the Administrative Law Court pursuant to the notice of
appeal filed by Appellant on August 26, 2005. In his grievance, Appellant specifically
requests “the prevailing wages at the fate of eleven to fourteen dollars”, overtime pay,
and retumn of all funds removed for room and board and victim assistance. A

The Department denied Inmate’s grievances at the Step 1 and Step 2 levels based
on their finding that Appellant is not an ¢ ‘employee” of Kwalu as defined in Section 24-

3-430. _
DISCUSSION

The Court's jurisdiction to hear this matter is derived entirely from the decision of
the South Carolina Supreme Court in Al-Shabazz v State, 338 S. C 354, 527 S.E.2d 742 -
(2000). The Court's appellate jurisdiction in inmate appeals is hrmted to state created
liberty interests typically mvolvmg. (1) cases in which an inmate contends that prison
. otﬁcials have erroneously calculated his sentence, sentence-related credits, or custody
status; and (2) cases in which an inmate has received punishment in a major disciplinary
hearing as a result of a serious rule violation. Id. However, the South Carolina Supreme
Court recognizes a limited Administrative Law Court jurisdictional exception “where
inmate claims deprivation of property interest.” Slezak v. SC De 't of Corr., 361 S.C.

327, 330, 605 S.E.2d 506, 507 (2004) (citing Wicker v. SC Dep’t of Corr., 360 S.C. 421,
602 S.E.2d 56 (2004)). This case involves an inmate claiming deprivation of a property

interest. The facts of this case are similar to the facts j in Wicker. Therefore, this Court
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has jurisdiction over this appeal.
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“Room znd Bosrd” gnd “Vietim Assistence”

Appellant requests that he be reimbursed for the wagés deducted for room and
board and victim assistance. He claims these deductions'were made in violation of Article -
. 12, Section 2 of the South Carolina Constitution. However, these deductions are allowed

and required by S.C. Code Ann. § 24-3-40 (Supp. 2004). Therefore, he wn]l not be
reimbursed for the wages deducted for room and board and victim assistance.
. ORDER

IT IS THEREFORE ORDERED that the Department determine from its

records the number of hours Appellant was paid a training wage for hours worked in the

Prison Industries System. _
IT IS FURTHER ORDERED that the Department calculate the wages owed to
Inmate at the prevailing wage ($5.25 per hour) and pay Appellant the difference between

the wages owed and the wages paid within thirty (30) days of the date of this Order.

ANDIT IS SO ORDERED.
Carolyn C. Mﬁhew
Administrative Law Judge
February 7, 2006

Columbia, South Carolina
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ORDER GRANTING MOTION FOR COSTS

The Court has caretully considered Appellanf?s Motion for Costs. Pursuant 10 Rule 222,

SCACR, the Court hereby grants Appellant costs in the amount of $304.88.

—_— &
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Columbia, South Carolina
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
Isiah James, Jr. and )
(George 1ee Tomlin,
George Lee Tomlin, ; AFFIDAVIT OF
Plaintiffs, ) DEBRA LONG
)
Vs, ) Civil Action Number:
) 2013-CP-23-02017
South Carolina Department of )
Corrections (SCDC), )
)
Defendant. )
)

PERSONALLY APPEARED before me, the undersigned who first being duly

sworn deposes and states as follows:

1. That your deponent has worked for the South Carolina Department of

Corrections (SCDC) for approximately 16 years and is currently employed as a Fiscal

Analyst II.
2, That your deponent is familiar with the payment and/or processing of

inmate wages under various programs.

3. That the South Carolina Department of Corrections maintains certain
financial records relative to inmate financial transactions, including deposits into
individual inmates’ E. H. Cooper Trust Fund accounts (Cooper abcomts), long term

savings accounts, and payroll during the normal course of business/ operations.

-



¥

4, That your deponent has personally reviewed the Administrative Law Court

Order of Administrative Law Judge Carolyn C. Matthews dated February 7, 2006 and

filed March 6, 2006.

5. That your deponent has personally reviewed pertinent SCDC financial -

records and work assignment records relative to Isiah James, Jr. (SCDC #96883).

6. That upon information and belief, SCDC records indicate that James was
hired on a clean-up crew as a custodial worker under the pﬁson industries program on or
about January 13, 2000 apd he remained in that position until approximately June 2000.
That the records further indicate fhat on or about June 12, 2000 James was hired as a
material cutter at Kwalu. That based on a review of the relevant records relating to Isiah
James, Jr. (SCDC #96883) it dées not appear that James was ever paid a “training wage”
for his work in either of these positions. That, upon information and belief, SCDC
discontinued the practice of paying inmates a “training wage” of $0.25-$0.75 per hour on
or approximately July 1, 1999 which is before James began working in the prison
industries program at Ridgeland Correctional Institution.

7. That based on the above, it does not appear that James is due any additional
compensation for the time period alleged based Administrative Law Judge Carolyn
Matthews Order requiring SCDC to determine the number of hours James was paid a

“training wage” and pay James the difference between same and the amount he was

actually paid.



Further affiant sayeth not.
\&&@M o
DebraLong ' L
December 3 , 2014
SWORN TO BEFORE ME
5 A -
o \‘l“”‘-'ﬂﬁgﬁ " day of December, 2014
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1+ Notarg Public for the State of South Carolina

My Commission ExpiresK/ Ohehie ;z ,20 £ 3

| v

} Daniel X, Crooks EII

j - weary Public, Stale of South Caroling
i My commission expires June 7, 2023
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT
[siah James, Jr. and George Lee Tomlin,
DEFENDANT’S ANSWER
Plaintiffs, TO PLAINTIFFS?
‘ AMENDED COMPLAINT

Vs.
Civil Action Number:

South Carolina Dep.artment of Corrections, 2013-CP-23-02017

Nt N N N e N N S N e e e

Defendant. {Jury Trial Requested}

The defendant, by way of Answer to the Plaintiffs’ Amended Complaint, would

respectfully show unto the Court as follows:

FOR A FIRST DEFENSE

1. That except as is expressly admitted, modified. or explained herein. each and

every allegation of the Plaintiffs’ Amended Complaint is denied and strict proof thereof is

demanded.

2. That the defendant denies committing any act(s) and/or omission(s) which would

--provide the basis of a cognizable claim. -That further, it is denied that the defendant in-any way -

committed any act(s) and/or omission(s) which would constitute a violation of the plaintiffs’ civil
rights, either-secured by the Federal Constitution and/or the Constitution of the State of South
Carolina. That it is further denied that the defendant in any way committed any act(s) and/or
omission(s) which would give rise to liability to the plaintiffs under state law. That it is further
denied that the defendant has violated any rights of the plaintiffs, and it is denied that there are any
unlawful and/or unconstitutional policies and/or procedires in place at the South Carolina
Department of Corrections [SCDC]. That it is denied the defendant has in any way violated the

applicable provisions of the Freedom of Information Act [FOIA]. That the allegations of the

700



Plaintiff’s Amended Complaint are denied and strict proof thereof is demanded.

3. That as to the plaintiff’s twelfth cause of action, consisting of paragraphs seVJénteen
(17) and eighteen (18) of the Plaintiffs’ Complaint, as well as the applicable subparts thereto, said
allegations are denied and strict proof thereof is demanded.

FOR A SECOND DEFENSE

4, That it is denied the Defendant, South Carolina Department of Corrections, is an

entity for purposes of suit.

FOR A THIRD DEFENSE

5. That the allegations of the Plaintiffs’ Amended Complaint fail to state a claim

‘upon which relief can be granted.

FOR A FOURTH DEFENSE

6. That the plaintiffs have suffered no constitutional deprivation as a result of any
alleged act(s) and/or omission(s) by the defendant. That at all times alleged in the Plaintiffs’

Amended Complaint, the defendant was performing acts and functions which were reasonably

‘consistent with the rights of the plaintiffs. That the defendant pleads and asserts immunity as a

matter of law as a defense to the plaintiffs’ claim.

FOR A FIFTH DEFENSE

7. Thatatall times alleged in the Plaintiffs’ Amended Complaint, the defendant acted
within the proper bounds of its discretion, and the defendant alleges it is entitled to discretionary
immunity.

FOR A SIXTH DEFENSE

3. That the defendant at all times acted in good faith and without ill will and/or

/0]



malice toward the plaintiffs. That the defendant therefore pleads and asserts good faith immunity
as a complete and absolute bar and/or defense to any recovery by the plaintiffs from the

defendant.

FOR A SEVENTH DEFENSE

9. . That the defendant at no time violated any clearly established constitutional rights
of the plaintiffs. That the defendant therefore pleads and asserts qualified immunity as a bar and/or
defense to the plaintiffs’ claims, and further, the defendant pleads and asserts qualified immunity as
an immunity from this suit.

FOR AN EIGHTH DEFENSE
10.  That the allegations of the Plaintiffs’ Amended Complaint fail to state a cause of

action upon which relief may be granted.

FOR A NINTH DEFENSE

11.  That the defendant pleads and asserts the South Carolina Tort Claims Act as a
complete and absolute defense and bar to the claim(s) set forth in the Plaintiffs’ Amended
-~ Complaint. That the defendant specifically pleads and assetts all statutés of limitations, conditions
of recovery, limitations of recovery, exclusions from‘liability, and caps on damages as are.set forth
in the South Carolina Tort Claims Act. That further, the defendant specifically pleads, but without
limitation, the provisions of S.C. Code Aﬁn. § 15-78-60(1)(2)(3)(4)(5)(20)(21)(23) and (25).

'

FOR A TENTH DEFENSE

12 That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-30

rn

as a complete and absolute bar and/or defense to the claims set forth in the Plaintitfs’ Amended

Complaint.

5 /O~



FOR AN ELEVENTH DEFENSE

13. Thatthe defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-100
| as a bar and/or defeh;;e to the allegations set forth in the Plaintiffs’ Amended Complaint.
FQR A TWELFTH DEFENSE
14.  That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-110
as a bar and/or defense to the allegations set forth in the Plaintiffs’ Amended Complaint.
FOR A THIRTEENTH DEFENSE
5. That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15-78-120
as a bar and/or defense to the allegations set forth in the Plaintiffs’ Amended Complaint.
FOR A FOURTEENTH DEFENSE
16.  That tq the extent the injuries and/or damages alleged by the plaintiffs were caused
by the plaintiffs’ own negligence, the defendant pleads and agserts the comparative fault of the

plaintifts as a bar to any recovery by the plaintiffs from the defendant. That the defendant pleads and

asserts the comparative fault of the plaintiffs as a complete and absolute bar to any recovery by the

- plaintiffs-from the defendant. That alternatively, the defendant pleads and asserts the comparative~ - -

fault of the plaintiffs in mitigation of any alleged damages sought to be recovered by the plaintiffs

from the defendant._

FOR A FIFTEENTH DEFENSE

7. That to the extent the damages and/or injuries alleged by the plaintiffs were due to,
occasioned by, and/or caused by intervening act(s) and/or omission(s) on the part of some
individual(s) and/or entity(ies) not under the control of the defendant, the defendant pleads and

asserts same as a bar to any recovery by the plaintiffs from the defendant.

» /073



FOR A SIXTEENTH DEFENSE

18.  Thattothe extent the Plaintiffs’ Amended Complaint may be interpreted toallege that
they were not prope.rly and/or lawfully detained, the defendant pleads and asserts probable cause as
a bar and/or defense to lthe allegations of the Plaintiffs’ Amended Complaint.

FOR A SEVENTEENTH DEFENSE

19.  That to the extent the allegations and/or damages in the Plaintiffs’ Amended

Complaint were caused by the conduct of other persons and/or entities not under the control of the
: \ _

defendant, such intervening acts and/or actions are asserted as a complete and absolute bar to any

recovery by the plaintiffs from the defendant.

FOR AN FIGHTEENTH DEFENSE

20.  That to the extent the plaintiffs failed to timely institute this action in accordance with
the applicable statute of limitations, the defendant pleads and asserts the statute of limitations as a
bar to any recovery by the plaintiffs from the defendant.
FOR A NINETEENTH DEFENSE
21. - Thattothe extent the plaintiffs failed to exhaust any aﬁd» all available administrative -
remedies, the defendant pleads and asserts same as a complete and absolute defense and/or bar to

this action.

FOR A TWENTIETH DEFENSE

22.  Thattotheextentthe plaintiffs seek injunctive relief, the defendant pleads and asserts

that the plaintiffs are not entitled to any such relief.

FOR A TWENTY-FIRST DEFENSE

23.  That the defendant pleads and asserts the Public Duty Doctrine and/or Public Duty

s o



! /

. /

1 Voo
St

Rule as a bar and/or defense to the claims set forth in the Plaintiffs’ Amended Complaint.

Wherefore, the defendant prays as follows:
1. That the Complaint and/or Amended Complaint of the plaintiffs be
dismissed.

2. That the defendant be granted such other and further relief as the Court

deems just and proper.

Res hﬁubmitted,

.8 Rissell V&_{_.V/ﬁtrté/r. Ir.
(- Russell W. Harter, Jr., SC Bar #2778
Chapman, Harter & Harter, PA
14 Lavinia Avenue (29601)
Post Office Box 10224
Greenville, South Carolina 29603
864/233-4500 Phone
864/232-1710 Fax
rwhir@chhlaw.net -
ATTORNEY FOR DEFENDANTS

December 19, 2014

o /o5



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE. THIRTEENTH.JUDICIAL CIRCUIT
Isiah James, Jr. and George Lee Tomlin, C/A No.: 2013-CP-23-02017
Plaintiffs, ,
DEFENDANT’S MOTION
Vs. FOR SUMMARY JUDGMENT

The South Carolina Department of
Corrections, -

Defendant.

Defendant, South Carolina Department of Corrections, by and through undersigned
counsel, hereby moves this Court for an oraer granting Summary Judgment in its favor pursuant
to Rule 5 6 of the South Carolina Rules of Civil Procedure on the follpwing grounds:

L. The plaintiffs have failed to set forth a claim upon which relief can be granted.

II. The allegations of Plaintiffs’ Complaint fail to establish any negligence and/or

gross negligence on behalf of this defendant.

III.  The South Carolina Department of Corrections did not breach any duty of care

owed to the plaintiffs.

IV.  Plaintiffs have failed to establish any gross negligence pu_\fsuant to SC Code
Ann. §15-78-60(25).

V. Plaintiffs have failed to establish that any acts and/or omissions on behalf of this

defendant were the proximate cause of any damages alleged by the plaintiffs.

VI.  Upon information and belief, the Administrative Law Court retains jurisdiction
over-2013-CP-23-02017 in regards to the plaintiff’s claims concerning wages and compensation.
VII.  The Court of Common Pleas lacks subject matter jurisdiction.

VIII. S.C. Code Amn. § 1-23-505, et. seq.

/Db
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IX.  The plaintiffs do not have a cause of action arising under the South Carolina
Freédom of Information Act. o -

X. The allegations set forth in Plaintiffs” Complaint do not give rise to a deprivation_
of Platintiﬁ‘c James’s constitutional rights arising under the South Carolina Constitution.

XI.  That the lockdown referred to in Plaintiff James’s Supplemental Complaint was
valid, reasonable, and in accordance with South Carolina Department of Corrections poiicies,
procedu;es, and/or regulations.

XII.  Plaintiff James fails to allege and/or demonstrate any damages that would be
préximately caused by any alleged interference or delay concerning his mail. That further, any

alleged interference or delay concerning plaintiff’s mail is not a violation of state law in a prison

environment.
XIII. Furthermore, it is paiticularly noted, that Plaintiff James makes no assertion of
any violation of any federally protected right as to his mail or access to courts.

This motion is supported by the South Caroliné Rules of Civil Procedure, and the

- common -and- statutory law -of - South - Carolina: In addition, this motion is based upon the"

'

pleadings in this case, the affidavits and other documents attached hereto, and any other

information that is properly before the Court at the time of any hearing on this motion. This

motion will be further supported by a memorandum of law submitted prior to or at the time of

any scheduled hearing.

Y
2




Respectfully submitted, /
/ //”7
//

ussell W, Harter Jr., SC Bar #2778
Chapman, Harter & Harter, P.A.
14 Lavinia Avenue (29601)
Post Office Box 10224
Greenville, SC 29603
Telephone: (864) 233-4500
Facsimile: (864) 232-1710
E-Mail: rwhjr@chhlaw.net
ATTORNEY FOR DEFENDANT

Greenville, South Carolina

May;?, 2015.
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@f sukj@ ¢t 2 iurisdictlap %athcﬁ than matian far summsry ju~

ﬁgmsﬁt ") Sﬁe elqa 5Cn¢ v, Jam@ 2@1@ WL 100799@@ ané ﬁ&t@ whe-

re a@ filsﬁ 2 meﬁzoh te dlsmiss hef@ra Judge Willisms sheut Agency's

auta@f t&mc anwaal
The Ageﬁcy's 5-2@-15 smetlen fer summary gudgmemﬁ? poinbcd

te the hth eauss of actlen 'prevaillng wag@(s)' cTaem, the ALC

e

r 1n urisdxctien avelr lawsuxt far ‘ﬂeclurau@ry juégm@mt The

(B

d@lendanz s mutjan fer summar? juagmenu F@@S @n,.WVII mh@ Génrs

of Cammwﬁ Fleas 1acka eu&j@ct matt@r Jnriqdlcti@n,“ Id If scpe
claimc thi@ Court dess not have jurwséictimn, why daes it allaws
an 9mw1@vaa far the Agency (B bra Lowa) wh@ has bﬂer Umﬁl@veé for
the Agencv in axc@ss mf fifo»@n (15) wears bo submit an untim@ly

affidavit. West R Gladnev, 533 8. E,za 3%& ( ).

It sheuld hava been submittod @ 1@ vear _age bef@rc AIJ Caran

lvn C %@tﬁhows whan 1 cauld bﬂvm Cénszdurﬂd re_the 1faéeeu»

ate awar& Jud’“‘}%, 1&&4@9 %ﬁ@ electlgn gf rcmadioa ﬁg BE é&edural,_
%wx o

;'a;ﬁ/ar sub,act m&ﬁtﬂf 1ur»

»

«isawcti&n whatnomu“ver va °CBC fall@ﬁ tm assert ex01051t7 1n

T - i £

7~ 1;-13~amawem im tb@ gnitﬂﬁ States Bistrict Cﬁuvt gndﬁle 19 1&

7} 567 SE.

ce, suprﬂs cztiﬂg G#ﬁgﬁ'“b;

aﬁéwar*’ﬁ Lbis Cwurt

539, 20, 5. 2 (awo2); ‘B

~Siégkgu & s,2,28 137, hh+ (1@ua)cfprac»aursl rather than juriséic-
tf%;ai’),

D [l



AT

Tecailse Jxmaa engsged SNeTMOUS, deep f@cms¢ﬁn-tﬁa guriaietlmnm

21 iaw seb eut in Iimeheuss v. Husley, hly §.8,24 581, ‘ghe  (2813);

r

ne i sead 5T sverleeksd where »s7ty {HESLEY) fsziles §0 'Answéﬁﬂ Cell-

Gomplaxnt 1n Bnited States pierict Ceurt after 1% was remgvad fram

@h&ﬁ&@"t@n Teountby Clrewdl gourt se he flled s flawed #efault m@tien

RV

in Greenville Ceunty gireuit Ceurt wbich was denied in Septsmber
A 261 by Judge tikwell., The Haglstratm JLdg% fledees intersrated
coprectly what plaintiffs sduwht in 3rd z hth gausa(g) N actjan(s)

Bucker V. St‘gﬂﬂw,x”ﬁ] Qumlv € .5 ’rnc:M 31“ S, B, 28 72;“ ’72@ (1a8hy,

which &ofingd: Tdar sa@‘m Ja“@ sne law, B JUSEHS ant E@p?ﬁ%@mﬁ@

a jwéicial AQCla?au“”n that a ﬁu&gmeﬁ% @@biﬁar is ga?&mmally kst
dshted Le a JU5WM“F{ cpediter Ter o stm of meney. slge ses Stabts 7,

%100umgj 770 §,B.24 h?w QB% {3.C. ApP. Zﬂlﬁl where C“HTL of A?PLQIS

b 2 e VY, -

A

ne’nﬁﬁd "Aluheugh review of Slo cumb'q buﬁ@la ":nbenc& an dirschb-
ed te whe-sdirvceuit egurt from the Federal Ceurt rather %han @ng af sup
state %?Fﬁilaﬁﬂ courbs, we Tind tha circuld conrt wes likewis@kﬁl
hovnd by the district ceurt's divective." & 3-18-1L 1grder of Ra-

mand! had law of eass(s), Tes adjudicaba =nd staris declsis effect,

2 1#ng with SCRC V. Gartratt@, 4ol S.B.24 1§ (S,G,'App.Ae@l@) 46—

Further,. in SCBC V. Cartrehtm ths unrt of preals stresesd,

"the ALC reVersaﬁ the hepartmentes refusal %o pay Cartrette the

prevailing.. wage and feund the mrevallvng wage was $5.25." @9&*

2a 19, 20 (S,G; Apwp. 2010} MNere, "the question of the prevqlllng

wafe te which gartrette is entitled has been remanded to the ALC

113



2N _ . .
(:é%; fer further pf;é@.diﬁgs,“ Cartrette and Temlin aruﬁb@mpanian
cases, the same, It is r@l&ﬁ by the Apweal Court the Wgepartment
- Failed t@ fiie-anﬁ Serve it netice @f ampeﬂl w1th1n thirty «ﬂuﬁ

days fr@m 28TV 1cc ﬁl theP Fiﬂal urder " SEBE vV, James, supra. Se

thers was an 1nadequat@ anm/wr 1n,qum ﬁt award to James Com-
nerasd gd & New triél nisi vs, new trial remittlturﬂ

Furthermere, whors SCDC 3at ferth and arguuﬁﬂ atb f~2L~lﬁ he-
9r1ng thst thmr@ wao nw ¢Cuiwn en Pcmmnd fr@m Ja per Cmumtw ginr-
cuaﬂ Laurh mniﬂ 43 iﬂﬂcﬁu? b e aﬂa mlvmlna&ing, appellanhs had
C@n"ﬂ17§dtﬁd hearﬁng(a) awd @P@l argummnﬁ{s) in Jeeper Cauniw

dppeal %aurt, See 2188 SOBE v, Eémeg, 2010 u@; 10079066, p.___ s

Toe Department filed the netice of A
peal en April 29, 2606, ﬁpbeallng all ai-
ne ALG rders fwfnrﬂnewé in the ﬁrxag of
Clafificaulam -

Eﬂ

The oa-ﬁpn@ljant Ernlw @,‘me@hare. 273349 v

SCBG, Declkbt
¥o. 95=ALT-08~00776-47 woich was dispescd ef or ruled éh-kﬁ 2alph
King Andersom, IIT, sfter remand, “on 1-12-87 demenstrated or shov-
sd order after rémaﬁf. . 8ae i;i2;97”@rder,ér,part ammexed herain,

1here>ig the centraot @XG&rwt(sW "f@r 19a§ m.n“ at $5.58 an hsur,

ﬁ@@ Juédy v, %mrtin, 67h 8.E,2¢ lSi @2@@@), Aubmugvnersg Ins, v,

ﬁh@&es, 7h8 s, B.2d 781 787 (2@1%)(&1ﬁments of gustlclable con-
troversy). The farning atid E@ducti@n>stat®m®nﬁ‘@f émi§m2®@l sta -

ted $5.,50 an h@ﬁr@ James malntains that it was fram f-6-60 te (appx.)
h;f5n®® where he was paid 504 aﬁ héur and he should have received

the prevailing wage(s«),

1y



He trained teo beceme a press @peratdr whe pede the relewant
furniture part{s) (legs, backs, ete. farwtaﬁlg(s) ane,er chairs)

whioh was assembled bLe be furnitura gnd he wa e @ team assemblar,

"

Thn Brean of Labow Qtdt1$iiﬂa sb@Wﬂ what wage hz should have
been pald. The TAnswer L@ Secmnd Set of Iniwrnoatmrxes' response

te varicus Jeb de crwwtlab( ) @f whlch ho was agw'»neﬂ to bendimq

and engagesd in reqearch and devengmenﬁ @f creatlny, @esa@n aﬁd

proccdure of pr@b0331ng and 1mpr@ved beqéing techn.que. See

ﬁﬁr@wn_v M@@re‘ dlSCOV“Py rmsménq@ and othev documenb( ). Sectisns

'15~§3_ho @nd 35 53-50 of §.0, e@ae Ann, (2@1&) 8ce alug section 15
53.20 of the Gode. ‘ - |

The 1sat &nd an cause(s) ef actien{s) make rmfePnnce there
Trem 12—13—w3~3® 7»1/—@5 Jomnes wae assigned to the then Dutchman
P@rrhctiénaiﬂfﬁatitution (BET) (Jee SCHC3 Rzcord Summary Rep@rt gf
l 13 99) and he was asvlgned 2F5 garn Wark Credit (=) (EWErg) so
his~cu3t@dy an@ EWGea wers-rcduced upen the tranﬂf@r; he recalls
2 2018 max-eubt date upen inquiry. The tfanfur wag net requested

by Jamzoa altheugh he did request csunseliin tbe title 1983 actien.

James v, Tecke eb al., mo 739 F.2¢ 31 (uAu 11 1p-8L ).
Hp»fiigi step I, rlevanc~ n@ouﬂbi—@uaj =Ll whibh wag grant-
o€ in part on sL@p II amweal a8 “Your prajecﬁeé relesse dabe h¢s
meved Cren 13/12/2’ La 5/1@/23 n see £m15=12 step II ~801319n)'
There was the 903 tlckgt”(lnfractian) cenviction which the Agéncy

asserbed justified the nopn-reinstatement of 2F5 EWcr!s that sheuld

o
/)



had been 2F7 EWC!'s, Ter in 1997 he was receiving 2F7 credit (s)

Bganteen fperatoer'" Alse see Mistory of BEWC Assigmmernt €ecument

- when SCRE changed tlassification peliey and robreactively appli-

6d it eentrary te ATt, T ssc, lj of Seuth Garelina Gens titutien
ex pest fachte clauvse.,
Se even.the granting of the grievance set ferth abeve here-

in hr@ngfullr ca]culdued EWCss,. Swmary judgment sheuld hs denied

o1t causa{s) of ﬁctﬁ@n(s) 2 10 & 12, Wlﬂlptlff dJames hag already

subnitted 5-3-07 ﬂ"numant frem Imdpecter Gcneral where SERC demied
SEFoIA rsquest r@levant 5herct@ SCHE p@lic? GA—@}OQB«Z.i)(k@I)("LiS&
of Wamaes 5f Inmstes™) e SEFETA reqlest was remewed in the 16th
cavse ofF actién gﬁé iZth cause of actbieon was just & cantinuimg
SCFOIA reguest abeul 2 61ff»rnnt teating but same subjscet matter
(1ist).

The 7~9@~15'Affi@gvit af Alica V. Masci@ @wmmfaéictﬂ theﬁ$ma

Lo
o]

piing 2066 SCFofA:l requzst. Mescie abbesi-

3-280¢7 P&sponsc. colc
od "enly maintains a cepy of current méak!s ronden liﬂt snd
the pri@s weelk though pmsﬁibiy have twe pri@r weeks st the meost
ok any gvxen tlﬁw. (paragraph 5} Again uumm1f3 judgment sheuld

be &enied sn 1st mause of actlmn and ;udge LrlaT sheuld engage sn

K
Y

the cangtluu mnality of 983 infraction @mﬁv1Cu1an and expungmuant
reguest.

The SCBCia RBecerd Swmmary'$§p@rt of 1=13=-2% shews James
classified ag "Y" which meanﬁ;umciassifi@ﬁ and befeore véelent and

nen-vielant clasaificebien; it is 2 small thing fer in 1978 there

2 )1



was enly misdemeaner(s) and feleny(ies) Whﬁjﬁérgﬁg}?éﬁéligibl@ for
werk relesse ﬁlacemcnﬁJunder SERE policy(ies) and he wag a c#nvict-
ed felen whe wasm éligiwle fer werk release undel SGQ@‘_paliQf basdd
en his minimum sentence of ten (18) .ysars, . The Sth cmuﬁm.@f>a@tien
réisex (gquestisn) 1ggislative intent asseelisted with armed r@%ﬁery
ansg manslaught@r keing werk release eligiélc undsr S.6, @@i@ Anm,
(2618) sectiens 17-28.45(P) and 2l-13-125.

Which ene is a general or specific statubery law? Are all the-
se laws generai i&ws 27 whether they are @11 specific law(s) for
werk release eligibility ond placement? Sumary judgment sheuld
be denised and matter set fer judge trial after adequate, cemplete

and preper discevery, The 6tk and 13th causes ef actien(s) “raise

South @Gafolina uncenstitutienal conditien{s) sf ® nfinement. e

zak v, SCBE, $65 SGE,2@45§é (2@®h), He submits the fstep 2! respen.

“se in REI-0284-12, The_ﬁgency engagea institutién&l ledi dewns »n me-
re than ene eccagien Thig is-a case where S5CPE's metien fer summary
judgment sheuld be denied,

James needs a cemplete and adequate discevery of which he has
net had the emppertunity te sngags; he dié addr%sﬁ a letter te the
Cerrectiens and penelsgy Cemmitte (see cepy) éb;ut 281l leckdewn ses-
sien whidh mirrered | -2?-11,& 1stber bo Agency's Birecter eg SCBE ta
whidh he reccived ne respense, The Agency has failed te provide the
disruptive leck-dewn pelicy in the 11lth cause of sctien: the ceurt
sheuld grant €eclaratery relief previded in SEFETA  law(s)

~

Waerefore, the Court should deny the Agencyts moetienm for

© )17



1
\_ | -
7 summary judgment and grant wlaintiffs? woblon Tor summryy judge

ment=-in part,

This

29 day of July 2015.

Regpectfuliy submitted,
/s/
Tstah James, Jr., 96883
RCI, Ga~53, PR 2039
Ridgeland, 8¢ 2993%
/8/
Gzerge Lee Temlim, 16 .
RGT, CA-- , P@B 2039

Ridgeland, SC = 29936
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_sue ‘defendant and“they. 411

' 'Soutﬁ - Carol:.na DEPal'tment of o

L Defendant. Scoo did

‘Corrections.. “(SCOC), . -

transfer.’on o about

. IN THE COURT OF COMMON PLEAS -
- Cavil Action Noa 2013-CP-23-02017

STATE OF . SOUT] :g:i;aon_imi '
COUNTY OF GREENVILLE R |
JUNZ 07013

NSURANCE RESERVERU .
"t AIMS DEPARTMFM . -

 atmise, s conprann

v,

. Plaintiff(s) Isiah Javes; Ji

x . and. George Lee. Tomlin ‘complain; litigate iand
FOR PIRSTUCAUSE OF ACTION™ 7 o = = .77
uthorized, ‘gave and/or- otdered: the -administrative .
‘Detember.~1997 ‘or’ plaintiff Isiah James, Jee i from’
Goodman . Correctional - Instit tion -(GCI). ta' Ridgéland “Correctional: Institution .-
(RCI) which:résulted in- change of earned work- credat(a) (EWC's)" frem Tevél:2

for 5°(2F5) to!level”3-for 5. (3F5)1- he maintains “that. he- can show ‘evidence-
where -on 1-20-1997;  he: vas-‘on :2F7: EWC's aB.,ih:,._s“~imnate’/pr_isorie_r' employment - of

caniteen: cparator/halper = assistant;.

2 Plaintiff filed s 6241 srievance .about the rediction in EWC'A“and.
deferidant ‘s :agent(s): and/or ' servant(a) 'denied “the. step. 1 -grievance which

© contained.otHer; gripes-aboutiamjust. reductien in EWC's ovet the past three 3)

- 3« --The granted grievance: 8 : cat
25 Lrom January. 1995 until ‘fall.(10:Octoder -2006-and- weongfully. calculated
EWC's,  Btopping andsuspendiny grant af 'BAC's based on an un constititional 503
disciplinary. (ticket)'of 10-10-2006 when' plaintiff was convicted of -903°on or

- confict with. the-Furtick  v. SCDCi' 649 -S.E.2d 35;:.{2008) ‘decision; plain_‘&;_-i_ﬁf ¢

-appeal” to -Administratii

decades; ‘5o :h

2secded to grievance (atep 2. appeal): shich. vas geanted in

(step) IT-appeal) authorized, reinstatement of leval.

about: 10-10~06; -he filed & prompt (timely). grievance: step I which ‘wag-denied;

he . exercised the right to-appeal (step II) andit ‘was. rejected so ‘He tock .
ppeal” to Adminiatr: ‘Law::Court ;. (ACL): theACL dénied appeal, : claiming no -
liberty or property interest{s).at Stake; T R

4o Wreri"plaintiff appealed to:South ¢ ,,
2ppeals- denied’James - pauper : statug; noting.‘no liberty interest. which. {s in \"\\\,ﬂ
L*)

- Eo'.SouthCarolina Court of Appéald, the cotrt of

&

James claims that there was also.a property. interest in the.903 appeal; Oy ' &

5. James stresses that 903 coenviction is unconstitutional: ‘and o'ongrggyigﬁ ‘f’},>

- dueprocass-clause(s) of Scuth Carolina and: United States -Constitution({sjshd ~* . P

a -declavatory judgement should grant or - issug.against: his' 903 -convic JDN 7l
chain :of .custedy * dociment * 15 flaved: (unreliable); " a " declaratory Jydgement
Should 1ssué ‘that under Furtick decision sipra James's ‘right to appeal 903 was
frustrated and denied as defendant utilize 903 to deprive James of level 2F5

-

1D

L
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.

e Taie e PP S SO SRR SO

D

,EWC's that should had been 2E‘7 ERC's from 10-10-2006 unt1l prasent or %7 .
EWCYs from . 1997..ta" present: he: requests that ‘the Court: declarea*-SCDC ‘policy.
0 P—2l 07 Earned WOrk Credits unconstitutxonal ‘as apphed to plaint1ff James; .

EtR SECOND-CAUSE or ACTION

'6I . It

A £y
/expungement of #803.. txcket:). plammff claims. , _
o, post tact’ pv:)lit:~ (1aw) :and ‘he i ; atox ar_xd 1njunctive .
' on’ facts mcorporated . paraphrased and.' S
5_:herexn. ol T T : Gl

( co-appellant ( A ) -gr1evants) “
age ,,( : (appeals) to’ SOuth Carolma court of

Appeals :and- South Carolina Supteme

4_appe11at "‘court(s) judgement(s) see 8

e oml LEE] ts .that he was jsaued an’ 11—23—10 S
Jud ,_."Order g, anting’ Motzcn For: _.ost”‘. assoc:.ated u1 : [
' th‘ ; wage retentmn ‘case frcm/inﬁ '

: ' : ppeal;’ he' requests, further herein “that - thzs'; .
| T Court: declares ‘his’ rxght(e).,.. ith regard(s) to'Uthe "Cdst:in: the, ‘amount i'of
$304:868 " (see attachments) cagito whether he i entltled to payment forthw:.th:

R ma‘.mmwa CAUSE 'OF - ACTION -
' | : 674-8.£.24 151 (2009)"

8, . Pla:.nt:.ffa James. Toml'n and other(s) request that this Court declares

- their right(s) with aspect(s) of ]udgment(sj annexed hereto and. the ‘appealsd of
. the relevant;- judgement(s) swhich Aare : currently on remand. to. the pertment
T Court:(s) -ag to“should: the ]udgement(s) be’ enforced in whole and/or part. o

EUR E‘IFTH CAUSE CF - ACTION
Work Release Lawsg

9, Defendant amended and/or supplemented 5CDC policy OP=21.04 to implement
work ralease - -eligibility for vioclent offenders (iie. armed rchbery and/er
voluntary manslaughter) in accordance with legislative enactment (s) section .
24-13-125; SCDC ‘farled t6 consider and apply where the GCeneral ‘Assembly
commanded 1n sectxon 16—23—400(c) “and 17-25-45 (D) such offenders *ho

/7;/

roo -along with the associated interest:' G T oo e e s



20130620 13:10:50

’ Charleston

should/would be work release ellg:.ble. the SCDC pol:.cy get . forth in thla

<laim; it was amended ‘in 2011 80, pla1nt1ff James requests, that this dourt

declares that he is Qork; felease el:.gxble under. the latter st:at:utory law(s) as
he sel:ves currently‘_a sentence fo -voluntary manslaughter and armed robbery, :

2 FOR"SIX‘I‘H CAUSE op'- c'rxou

10i . Plamtxft James was subject:ed to nstitutmnal lockdown statua .at
Ridgeland corr:ectional Institutlon Y from_.*5-22-11 ko 6-7-11",;"when he - filed
a.: gr:.evance step ~IT of: . ‘ it vas:. ceturned. unprocessed—the .grievance
f :James's: Sth, 8th. ‘and” 14th amendments right{s):
onatitution:: by defendant{a)) - 18 ‘agent(s} * and/or
uman' cond;txon(e) that he was subjected R during

T ‘:acce : (mcommg maxl]
.mailr:oom "acceas: (outgomg ma:.l).

..,l,ﬁllvmg ccndxtmn (cell assignment),
" shower () " _ o
. lJ.brv‘ ;
“law! llbrary. =
. visitation: .
g telephone (acceas)
etc. 3 s

L FOR ssvem'u cwsa op ACTION

-8 3-24—82 wheré ‘He lost 20: plus days’ . of doodtime-he requeSCed‘ }
: ' be-restored- accordmg to: scnc policy OP<21-,09(14522) = he:fileds:

7—1-—12 gneva ce:which was; .uriprocessed;:he filed an.8-26-12 gnevam:e appeal:
prccedure and it? was: mprocessed on 9—6—12- per:tment therato 5cpC pohcy .

op=21. 09(14 2 LR S e

FOR EIGHTH CAUSB OF ACTION
South Carolina Freedom of Informat:.on Act. (SCEOIA)

12. Plamt:.ff executed a13-20-13 request under: SCFOIA of sect:.on 30-4-10 of
South-iCarolina - Code .Ann. -(2012) to.: "SCOC's.. . Inmates, . Recomd(s) office for
"document of - final- "dispodition®: whlch would show actual ldss “of gocdtme for
dxsc:.plmar:y tlcket of 4-—21—1980 :

" Amended Complaint
E‘OR NIKTH CAUSE OF ACTION

13, - Dafendant SCDC. -Ats dgent(s] and Servant(s), ehigage currently™ and smce
1995 parole eligibility hearing(s) via. v1deo—conference, plaintiffs James and
Tomlin - request that -this Court declares their rights(s) with reference to

" section’ 24—21—50 ©f 'S.C." Code Ann. . (1988) which commanded:

| 12

fder - '

anes’ was subjected 5. Adjustment Coamnttee {ac), action on or_‘;é',..



| 20130620 184050

. ’l‘he Board shall gran'c hearmgs and perm:n:
argumentsand” appearances by ‘counmel or any'
individual. béfore it:at, any such_ hear- - LT
-ing . while: conaidermg any ‘case fcr parcleo i S AN
pardon or; any. form .of clemency : . 4 '

'provided for under 1aw. ;

; ee 'I'omlin is serving ar parole
accurred 6-28 _8, it is their contentxon(s) that"
on . \a'meam.ng‘ " person. parole srelease” hearmg'
under ithe; due process clause(s) " (Act: €¢i’:3) of S.Ciland [ 4th’ Amendmenr.) :
afiU. s, COnstxtutxon(s) as they:seek. a eclaratory Juﬁgement of “'due’ process
right(s): toin ‘person: parol release hearings ‘asg opposed t:o v1deo-conference
parole release'H’_an 3 : _ : R .

nted a meamngless pro edure; pr.‘ogram and/or etc.
. lO(E) of:. 8vGi ; : _1996) which conmanded. '

1 responae to sect:.on 24-"

The Department of Correct‘.mns may 1nstall.
L mamt:am, and: operate a two-way closed czrcu:.t
~telévision’ system in ‘6ne ‘or. ‘more. correctlonal
instituticns of the. departmant that confmes
. perscns eligible for': parole. - " :

E‘OR TENTH CAUSE OF ACTION
o (SCE‘OIA) :

154 Plalntlff James executed 4—25—1
of": South Carolma ‘Code’ Ann
Selection" " 1list " dlscussed in SCDC's polxcy GA-03 03(2 1)(4.1]&(4.2) for..
-7-27-2006 and 9—7-2006 : '

.r‘equest under: SCE‘OIA of sectxon 30-4~10 -

FOR ELEVEN'IH ‘CAUSE. OE‘ A(_'I‘ION e S
: (SCFOIA) - . L

. 16: Plamt:lff James executed 4 May 2013 request under SCFOIA ‘of section .
30-3-10 of South Carolina Code Afn. (2012) t&:-Director Wilham ‘Byars for the
dmwptwe lock—doun palu:y, adm:.m.stratlve order and/or etc.s” : )

PRAYER FOR : RELIEE‘

» "Plamt:.ffs pray - ‘that thxs - Couirt: grants awards of actual damage.s 1n
excesy - of ten~thousand (310.000 00) ~ dollacs; plamt:.ff Jamea . raquests
declaratory Judgment (s) on all-:rélevait.. ‘cause(s) of action-: ‘get forth above
heréein -- expungement -of 903, award- of restordtion of 90 plus:; days atatutory
goocdtime and such Just and' further relief ‘that this Court deems kosher and
proper.

This 26 day of March 2012.”

)23
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Plamtlffs seek declaratory judgement(s) televant to addn:mnal cause(s)
of dction(s). This 27 day of May 2013. . oo - /
) . s/ ((ﬁ/]n{ I /}( t?f["{ , (\'

Isiah’ James, ,Jr.. 96883 ’
RCT, CA—524 POB: 2039
‘ degeland, S C. 29936

Plaintiff afflm under penalty of perjur:y that the: fact(s) set forth above
herem are t:rue- : .

George Lee' Tcmlm 166361
. , , RCI GB~13, POB 2039 °
. o T : Ridqeland: '8:Cy 29936

Plamt:.ff aff1rms under penalty of perjury chat the fact(s) set forth above

herein are true.

/ ”AL/
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DISTRICT OF SOUTH CAROL]NA o

Ismh I ames, Jr and George Lee Tomhn A :

)
) |
. P-Iamtiffs, ) ST N
SN ) : 1:,13,-e\{-_01936-'1"_LW-$.V_H
vs ') . - NOTICE OF REMOVAL
- ) - (Inre2013:CP-23-02017)
South Carohna Department of ). ST
Correctlons S )
)

TO: THE UNITED STATES DISTRICT COURT F OR THE
DISTRICT-OF SOUTH CAROLINA, b
'GREENVI_LLE COUNTY COURT OF COMMON PLEAS

YOU WILL PLEASE TAKE NOTICE that pursuant to 28 U S.C. § 1441 and § 1446 :

| the defendant by and through its undersrgned attorney, hereby requests the removal of
e _]uI‘lSdlCthIl of th1s actlon from the Court of Comrnon Pleas for the Thlrteenth Iud101al
,__Clrputt,,_S_tate o.f__S_Q;ut_h Carolina, County ;oft..,Greenvﬂle;wher._eg_l_t is now pend.mg, _to._the;Un_l.ted Ll

States District Cotrt for 'the'District of South Carolina.. ;

| y _As,. grountIS‘for t_hisf removal, cIefendar’it wouldshowas -:follows:'-_‘-

1. Thatthe above-hétﬁed plaintiffs .ﬁl}ed'-this aotion on June 12, 2013 in'the Court
of Common Pleas for GreenviIIe»l"County; South CarOIIna designated as Civil Action No.
2013-CP-23-02017. Thatacopyofthe Summons and Ariended Complaint is attached hereto
as“Exhlblt A

2. That, upon information and belief, the (Iefendant was served on or about June

17,2013 (no more than 30 ,days prior to- this date).

123

. IN THE UNITED STATES DISTRICT COURT e



i‘“«.-“t—)w__ .t
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Ao

3. That the D1strlct Court of the : United St_ates has orl gmal Jur1sdrctlon of th1s aCtIOIl'L

, by virtue: of the fact that one or: more federal clauns are assertéd. That upon mforrnatlon and

behef the pla1nt1ffs assert clalms agamst the defendant for v101at1on of r1ghts under the |

‘ Umted States COHStltuthIl

4 T-hat upon 1nfor'mation and beli'ef : thiS'_ac-tion is rernoyable to.the U. ‘S..-D_istrict

.'Court on the grounds that thls actlon 1nvolves 01v1l clalms arlsmg under the Constltutton and s

States p .suant tol28 U S C Sectron 1331 28 U S C Sectlon 1343

Ry .;28 US.C. 1441, and 28. u. SiC Sect1on 1443

5. That the defendant alleges that the federal quest1on clanns agamst the defendant
requlre resolutlon of substantlal quest1ons of federal laws whrch are in dlspute

6 That upon mformatron and belief, this Not1ce of Removal 18 belng filed tlmely

‘ :and a: copy of thls Not1ce 1s be1ng ﬁled w1th the Clerk of Court for Greenv1lle County, South' '

Carohna -
7. That; upon information and belief, the within action is not related to any other.

matter (either‘éi'vil or criminal) currently filed:in this District.

'~WHEREFORE;tﬁ_e-"d‘efendant'prays-'t,iiéxt‘ﬁ_i’rther proceéding‘s.in the'C‘ouft_ofCommon. I

Pleas of Greenville County, South Carol1na be d1scont1nued and that the sald C1V1l ACthI‘l
No.2013-CP- 23 020 17 pendmg inthe Courtof Common Pleas for Greenv1lle County, South
Carolina, be removed to the United States Di_st'rict“Cou_r’t"for the District of South Carolina,

and that such Court assume full jurisdiction of such matter as is provided by law.

Page2 of 3
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Tuly15,2013 ", .

Gre‘e'm’)ille,' South Caroliﬁd

| 864/233-4500 -
',-:864/232-.5_ | o

- o Bemail: rw 1r@chh1aw net ..
] '-‘_ATTORNEY FOR DEFENDANT

Respectfully submltted

’CHAPMAN HARTER & HARTER P.A.

S/ RussellW Harter Jr B

" Russell W. Harter, Jr, Fed: No 1753
14 Lavinia A3
_‘;Post Ofﬁce Bi

Greenvﬂle SC 296AO3




: ISIah J ames Jr and George Lee Tomhn

: _,I_-_l_GGOTge Lee -Tomhn '#166361
- RCI, GB:-r:lS,fPOB 2039
‘RIdgeland S Ci 29936

| 1:13-cv-01936-TLW-SVH  Date.Filed 07/15/13 ._Eht'r,y Number 1-2 . Page 1of 1.

IN THE UNITED_S TAT
DISTRICT OF’S OUTH CAROLINA

v Ld3ev-0I936TEW-SVE .

CERTIFICATE OF SERVICE

)
)
)7
)
)

1 hereby ¢ rtI hatI the‘unders1gned attorney for the defendant in the WIthm actlon ’
did on: th1s the: 5% day 'of July, 2013, serve the party(res) listed hereinbelow-with- coples of

* Notice of Removal and Responses to: Rule 26 01: Interrogatorles by placmg copIes of

same in‘an. envelo 'e(s) addressed as below proper postage afﬁxed thereto

. '.Israh James,".J' #96883 ‘ L
~ “REIL, CA52, PO -‘_2039*';'; T
» 'Rldgeland s C: 299367

_ S/ RussellW Harter Jr
~ Russell W, Harter Ir;, Fed: No 1753
'Chapmari; Harter & Harter, P A,
Post Office Box 10224
- Greenville, SC 29603 |
864/233-4500; 864/232- 1710 (fax)
E-mail: rwhir@chhlaw.net °
' ATTORNEY FOR DEFENDANT

-
et
«e\

>

"”-TES DISTRICT COURT . -~ .
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UNITED STATES DISTRICT COURT
'DISTRICT OF SOUTH CAROLINA

Isiah James, Jr. and George Lee Tomlin, ) DEFENDANT’S ANSWER TO

) PLAINTIFFS® COMPLAINT
Plaintiffs, ) - S
)
VS. ' ) ' Civil Action Number-

) 1:13-cv-01936-TLW-SVH

South Carolina Department of Corrections, ) '

. : |
Defendant. ) {Jury Trial Requested}

The defendant, by way of Answer to the plaintiffs’ Comp"laint, would respectfully show

unto the Court as follows: ‘

FOR A FIRST DEFEN SE
1.. That exceptasis exp'r.esély admitted, modified, 61' explained hereir%,-veéch and every
allegation of the plaintiffé’ Complaint is denied and stf.ict proof thereof is 'demanrde'd.

2. That the defendant denies committing any act(s) and/or omissi_o'n(é) which would
_provide the basis of a éo'gnizable claim. That further, it is denied that thé’dgfen.d;mt' in ény wéy

com;hi&eﬁ any act(s) and/or omis g;ioﬁ(s)_which would constitute a violation of the'plaintiffs’ civil
rig_hts., eitﬁer éécured by the Fedejrél}"(‘;onsti'tuﬁo.n' and/blr the Consﬁtﬁﬁon of the Stété of S(_)'uth.
Carolina. That it is further denied tha’g the defendant m aﬁy way coinmitted»aﬁyact(s) and/or
omissién(s) which would give rise to liabiiity to the plaintiffs under state law. It is further denied
that the defendant has vio léted any rights of ltl__le plaintiffs, and it is denied that there are any ﬁlﬂawful
and/or -unconstitﬁ{ional policies pnd/ér»-proéedqres.  place at the South Carolina D"epartment of.
C orredions [SCDC]. Thatitis denied the defendant has in any way violated the applicable pro visions.

of the Freedom of Information Act [FOIA]. That the allegations of the plaintiff’s Complaint are

] 21

denied and strict proof thereof is demanded.
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FOR A SECOND DEFENSE

3. That itis denied the Defendant, South Carolina Department of Corrections, is an

entity for purpeses of suit.

FOR A THIRD DEFENSE

4, That the allegations of the plaintiffs’ Complaint fail to state a claim up on which

relief can be granted.

FOR A FOURTH DEFENSE
5. | That the plainﬁffs :have -suffered no consﬁmtldnal deprivation as a result of any
alleged act(s) and/or omission(a) by the defendant. ’l‘hat‘ at'all times alleged in the plaintiffs’
Complaint, the defendant was perfornnng acts and functions which were reasonably con51stent
with the rights of the plamhffs That the defendant pleads and asserts nnmunlty as a matter of ,_
law as a defe‘nse to the plamtlffs claim. |

FOR A FIFTH DEFENSE

6. That at all times alleged in the plamnffs Complamt the defendant acted w1th1n
the 'prop_er bounds of its discre’uon-, and the defendant. alleges it is ent1t_led to dlscrehonary
immunity.

FOR A SIXTH DEFENSE

7. That the defendant at all tlmes acted in good faith and w1thout ill will and/or malice
toward the plaintiffs. That the defendant therefore pleada and 'as_s’er-ts“ good faith immunity asa
complete and absolute bar and/or-defense to any recovery by the plaintiffs from the defendant.

. FOR A SEVENTH DEFENSE

8. That the defendant at no time violated any clearly established constitutional rights of

A
@/3
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the plamtlffs That the defendant therefore pleads and asserts quahﬁed mumunity as a bar and/or
defense to the plamtnfs claims, and further, the defendant pleads and asserts quahﬁed 1mmun1ty as

an immunity from this suit.

FOR AN EIGHTH DEFENSE
9. | That tl1e allegations of the plaintifﬁs’ Complaint fail to state a cause of action upon
which relief may be granted. |
FOR A 'N’INTH DEFENSE

10. That the defendant pleads and asserts the South Carolina Tort Claimis Act as'a
complete and absolute. defense and bar to the clam(s) set forth: mthe plamtlffs Complaint. T hat the

defendant spe01ﬁcally pleads and asserts all statutes of lmnta‘ﬂons condltlons ofrecovery, hmltatlons

of recovery, exclus1ons ﬁ'om liability, and caps on damages as are set forthmthe South Caro hna Tort.__

~Claims Act. That further, the .defendant spemﬁc_ally pleads, but without limitation, the pro visions of

S.C. Code Ann. § 15-78-60(15('2)(3)(4).(5-)(20)(21)(23) and (25).

FOR A TENTH DEFENSE

11: - That the deféndant pleads and asserts the provisions of S.C. Code-Ann. § 15= 78-30 .

~asa complete and absolute bar and/or defense to the clanns set forth in the plalntlffs’ Complamt

F OR'AN ELEVENTH DEFENSE

12.  Thatthe defendants plead and assert the provisions of S.C. Code Ann. § 15-78-100

as a bar and/or defense to the allegations set forth in the plaintiffs’ Complaint.

' FOR A TWELFTH DEFENSE
13. That the defendant pleads and asserts the provisions of S.C. Code Ann. § 15 -78-110

as a bar and/or defense to the allegations set forth in the plaintiffs” Complaint.

)

3
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FOR A THIRTEENTH DEFENSE

14.  That the defendant pleads and asserts the prdyisions of S.C. Co.de Ann. § 15-78-120
as a bar and/or defense to the allegations set forth in the plaintin& > Complaint.
FOR A FOURTEENTH DEFENSE
15.  That fo the extent the injuries and/or damages alleged by the iplaintiifs ‘were caus_ed
“by the plamtlffs’ own neghgence the defendant pleads and asserts the comparatlve fault of the
plaintiffs as a bar to any recoveryby the plamtlﬂls from the defendant "That the defendant pleads and
asserts the comparatlve fault of. the plamtlﬁls asa complete and absolute bar to.any recovery by the
plaintiffs from the defendant. That alternatively, the defendant pleads and asserts the comparatlve.
fault of the plaintiffs in mitigation of any alleged damages sought to be recovered by the plaintiﬂ's
from the defendant. | - |

FOR A FIFTEENTH DEFENSE

16.  Thatto the extent the damages and/or injuries alleged by the plaintiffs were dne tn ,
oecasioned by, and/or caused by int.e_rVening; act(s) and/or o_mission(s) on the part of some
indi\'ridual(s) and/or entity(ies)-.not under the -cont‘rol o-fivfh'e defendant the- defendant-pleads and
asserts same as a bar to any recovery by the plamtlffs from the defendant |

FOR A SIXTEENTH DEFENSE

7. . Thatto the extent the plalntl["fs Complamt may be mterpreted to allege that they were
not properly and/or lawfully detalned the deféndant pleads and asserts probable cause as a bar and/or
defense to the alle gations of the plaintiffs’ Complamt

FOR A SEVENTEENTH DEFENSE

18.  That to the extent the allegations and/or damages in the plaintiﬂ’s’ Complaint were

@

#-132
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caused by the conduct of other persons and/er entities not under the control of the defendant, such
intervening acts and/or actions are asserted as a complete and absolute bar to any_ recovery by the
| plaintiffs from the defendant

' FOR' AN FIGHTEENTH DEFENSE .

S

19.  Thattothe extent the plalntlffs falled to tnnely 1nst1tute this action in-accordance with
the. apphcable statute of hnntahons the defendant pleads and asserts the statute of limitations as a bar
to any recovery by the plamnﬂ's from the defendant

' FOR'A NINETEENTH DEFENSE

20.- "That to the extent the plamtlﬂ's falled to exhaust any and all available administrative -

- remedies, the defendant pleads and asserts sameasa complete and abso lute defense and/ or bar to this -

action.

FOR A TWENTIETH DEFENSE

21.. Thatto the extent the plamtlﬁs seek mjunctlve rehef the defendant pleads and asserts -
that the plamttﬂs are not entltled to any such rehef

F ORA TWENTY-FIRST DEFENSE R

22. That the defendant pleads and asserts the Pubhc Duty Doctnne and/ or Public Dity

Rule as a bar and/ or defense to the clalms set forth n the plalntlffs Complalnt

Wherefore, the..'defendant-‘prays as. follows:
1. . Thatthe Complaint of the plaintiffs be dismissed:
2. That"th'e defendant be granted such other and further relief as the Court

deems just and proper.
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By
S

1:13-cv-01936-TLW-SVH

July17,2013
Greenville, SC

Date Filed 07/17/13 Entry Number 6 Page 6 of 6

Respectfully submitted,

s/ Russell W. Harter, Jr.

Russell W. Harter, Jr., Fed ID# 1753
Chapman, Harter & Harter, PA
14 Lavinia Avenue (29601)
Post Office Box 10224
Greenville, South Carolina: 29603

- 864/233-4500 Phone ‘
864/232:1710-Fax
rwhit@ehhilaw.net -
ATTORNEY FOR DEFENDANTS
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A0 . IN THE UNITED STATES DISTRICT COURT
T ~FOR THE DISTRICT OF SOUTH CAROLINA

Isiah James Jr.; and George Lee Tomhn C/A No.: 1: 13 1936 TLW-SVH
 Plaintiffs,

VS

South Carolina Department of
Corrections, SCDC; o

)
)
)
)
) REPORT AND RECOMMENDATION
)
" Defendant. - )

- Isish James Jr. and George Lee Tdmﬁn '("-»-‘Plaint»iffs"’) two state 'prts:oners
| proceedmg pro se, orlgmally f11ed this matter in the Court of Common Pleas for .
Greenvﬂle County, South Carohna [Entry #1 1] The South Carohna Department of

Correctlons (“Defendant”) removed the actlon tor thlS court on July 15,2013: [Entry #1]

On July 26 2013 and August 22 2013 James moved to remand the case to state court PR

[Entry #11 #17] Defendant d1d not f11e a response in oppos1t10n to the mot1ons to e

“ remand.“
The und_ers_.igned, issued. -a.’repor't_ -and recommen_dation _(“R&R’?) on this cas:e on
S"eptemher-;’ZS 201‘.3- recommending -that thls action b.‘e";-'rernanded' to state COurt [Entry "
#23]. After the R&R issued, Tomhn filed an obJect1on but it d1d not address federal
Jurlsd1ctlon [Entry #25] Defendant f1led obJect1ons argumg that “The defendant upon :
information and belief, nelther waived federal court ]lll‘lSdlCthl‘l nor consented- to remand-
in 11ght of Tomhns contmued assertlon of some type of federal clalms ” [Entry #29] -

This case feturns to the under31gned pursuant to the order filed J anuary 13, 2014, by the

*18s
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+

Honorable Terry L. Wooten d1rect1ng the unders1gned to recons1der the issues in lrght of

~-ther objectrons f1led by Tomhn and Defendant after the R&R 1ssued [Entry #45] For the

Teasons that follow the under31gned agam recommends that the court grant the ‘motions.

to remand to the Court of Common Pleas for Greenvﬂle County, South Carohna

L. Factual and Procedural Background

Plamtrffs set forth the followmg numbered causes of action in their complamt (1)'

: D'efen'dant. s '.all‘ege'dly unconstltutronal farlure‘to .co'rre'ctly'tr'ansfer”James ‘earned wOrk'
: 'credlts (2) Defcndant s alleged Vlolat1on of the ex post facto clause regardmg the pohcy"_ .'{ o

.,referenced in the ﬁrst cause of actlon (3) InJuncuve relref related to J ames’ and Tomlm s N

collection: of a state court Judgment (4) declaratory rehef related to James’ and Tomhn 5.

collection- of a state court Judgment (5) Defendant’s alleged fa1lure to. apply state A

_‘ statutory law to J arnes’ work release e11g1b111ty, (6) alleged unconstltuuonal cond1t1ons of -
_ confrnement while T ames: ‘was in lockdown status (7) wrongful loss of James’ good time

credlt (8) alleged fa1lure to comply W1th a request by James pursuant to the South .

Carohna‘Freedom of Informauon-_.Act (SCFOIA-‘); (9)'alleged vrolatlons of due process.

based on Defendant’s denying' Jam»es’ and. ‘T-omlin’s‘ physi”c"al' pr’esence .'du'r'ing'their

respectrve parole hearmgs (lO) alleged fallure to comply wrth Jai ames’ request pursuant to

SCFOIA and (11) alleged fa1lure to comply wrth another request by James pursuant to |

SCFOIA. [Entry #1—1]. L1bera11y construed, of_ the‘ 11 causes of actlon, Plaintiffs

' The only comp‘laint attached to the removal notice is éntitled “amended complaint.”
[Entry #1-1]. The undersigned refers to it herein as “complaint” for ease of refererice. /

@ |21
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[}

ar'guably state federal clairris in the -first second, s'ixth ‘and ninth causes of action. The 4_

Lo remammg seven- causes Of actron COl'ltall’l only state Jaw- clalms PR e b P e T

. . Defendant removed the case to thrs court on July 15 2013 [Entry #1] On July 26
2013 J anies filed 4 rnotron to remand thrs case- to state court [Entry #1 1] The motron't-‘
app'ea'red%-to grndrc_ate_ :that_J'-ame_s 1n_ter‘r_ded3__to pur'.'sue‘ o__'nly stateflaW-‘-cauSes of ac’t_ron‘grn_:_‘t}ns‘-'- |

case. Id. Becatse Tomhn did ot also- sign;the motion to remand, the ;.cOurt-_,,f_i’s"sued:_anw_ L

.O'rder dir'ectingf beith. -Plai'ritiffs o ~vindicate -.'whe"ther the-y.'-'inte'nded-to'ra'i"s'e'“fany"feder‘all'{‘ o
- clarms 1n thrs case and whether they desrre remand of thls case to state court [Entry:

A '#15] On August 22 2013 James f11ed a second motlon for remand statmg that hrs"l A

causes- of actron are pursued under the laws and const1tut10n of South Carohna [Entry =

‘ !#17]. J ames_? anSWers to the"-c.o.urt’s inte'r"rogatorles also mdlcate that he mtend's to '-relyw

solely on state Iaw 1n assertmg hrs clalms In: the present actron and that he des1res

reman_d- of the 'case to.state: court [Entry #1 8] Toni_l_rjns ansWers-, to the court’s special

interrogatories indicate that he intends o assert federal claims in this case and does.not

seek remand of the action to state court. [Entry #20]. Defendant-did not file'a response
opposing ¢ither of James’ motions to :rernand the case to state court.
On September. 25, 2013, the undersigned issued an R&R recommending the case -

be remanded because (1‘) Defendant did not file any oppositio’n to the motions to rerhand;

2 In James’ answer to the special interrogatories, he 1ndrcated “No” when asked whether
he ‘intended to assert federal claims, but ‘added “Other than what is set forth in the
complaint; there is right to appeal claini in other state court associated with action!”
(Entry #18]. However, James clarified in his second motion to remand that he did not
intend to assert federal claims. [Entry #17 at 2].

1)

P-137
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| 'and' (2) although Tomlin- 'mdiCated in his interrogatOries that-.‘ he wrshed to .'asse'r't'» federai
""""'causes of action; “he- chose to" brmg hlS clarms nistate- court when he ﬁled the complamt '
[Entry #23] Tomlm obJected to the R&R on October 7 2013 but d1d not substantrvely'
address the court s recommendatron to remand [Entry #25] On October 25, 2013
‘Defendant f11ed objectlons to the R&R argurng that it had not warved federal ]urlSdICtIOIl‘ .
| but 1t farled to-inchide any crtat1on to- authorrty or e)rplanatron for 1ts fallure to filea .
respon_se:’.to_the m_o__t1ons'to remand. [Entry.#2~9].__‘ | | |
L “;j,vDisiéﬁssion'*. | | |
A | Authorrty to Remand | |
Thrs case has been referred to the undersrgned pursuant to 28 US.C. § 636 and.
‘ Local C1v11 Rule 73 OZ(B)(Z)(e) (D.S. C) There is a spht of author1ty as to whether a -
,magrstrate Judge has the authorlty to remand a matter to state court At least. one court in

thrs drstrlct has addressed the issue. in a pubhshed oprmon and held that a- magrstrate

) Judge d1d not have such authorlty See Long v, Lockheed Mzsszles & Space Co Inc 783_- L

F. Supp 249, 250 (D S.C. 1992) Many-federal 01rcu1t courts, addressmg th1s matter in

pubhshed oplmons have reached a similar result holdmg that an order to remand is.
_dispositi\’fe’-f.-'- See Williams V. Bee‘miller-, Inc, 527 F.3d 259,'2’6_4566 (2d C1r 2008); Voge-l B
v. U.S. Office Prods. Co., 258 F.3d 509, 5‘14—17___(>6th' Cir. 20(.)1>')';,In~r'e U.S. Healthcare,
159 F.3d 142, -,145—46 (3d Cir.-1998). In light'of the unse’ttle'd state of the law within this

district as to-whether remands are considered dispositive, a report and recommendation

’ The R&R d1d not find that removal was 1mproper but recommended remand based on.
the filings of Plaintiffs’ filings and on Defendant’s failure to oppose the motions.

‘f’“-fs:s
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“has been'prep_ared in this case. See Jonas v. Unisun Ins. Co., No:. (;)!()41217, 2000 WL ) |

13506482 at=*1-(4th-Cit:~Sept: - 20;"2000)" (noting “thattheFourth™ Cireuit “Has- ot =~

addressed whether a .1nag'i"sftrate judge may issue an order of femand”). .

B.- Analysrs AERIRESE
l. " To the extent 1t alleges a demal of due process under the Fourteenth "
Arnendment Plalntrffs mnth cause of actron should be summarrly
drsmrssed S : '
Plaintiffs’ ninth cauise of action, to the extent it alleges a violation of Plainiffy’

-’:Fdarieéﬁiﬁ': Arﬁéﬁdrﬁe‘hf rights, shoﬁld be summarlly ~:-'di-sffﬁ-s's,‘e'& Bééau"se?. -.'(-1)»"»'Plainti'ff§f o

»have already had an- opportumty to lrtlgate th1s 1ssue 1n federal court and (2) there is no e B

federal lrberty 1nterest in parole hearmgs Plalntlffs nrnth cause of actlon alleges that
the1r state, and federal due process rlghts have been Vrolated by Defendants fallure to

- allow them to be phy51cally present at thelr parole hearrngs [Entry #1 1 at ‘][‘][ 13 14]

- James, has prev1ously 11t1gated 1n thls court h1s alleged due process deflc1en01es related to'.‘-:a -

____hrs parole hearlngs See James 12 Ozmmt C/A No l 08 2256 TLW SVH Tomhn 1s"_-.¥_:__

-,currently lrt1gat1ng the alleged Vlolatron of hrs constrtutronal rrghts for berng prohrbrted_ -
from personally appearrng before the -board durlng h1s parole hearmgs See Tomlm v
Cohen, C/A No 9:12- 3258 MGL Because the: nmth cause of actron has prevrously been
and/or is currently being addreSsed b_y this court 1n_pre\_/1»0usly-f_1,1¢d caS'es, these dup_hcate
claims should be summarily dismissed 1n the ‘interests of judicial economy and efficiency.
See Aloe :C'rer;re Labs., Inc. v. Francine Co., 425 F.2d 1295, 1296 (5th Cir.1970). (“The
v District Cou’rt clearly ha'd_ the right to tal;e‘ not_iCe of its own files and'records and it had no

duty to grind the same corn a second time.”).

757
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'Even if the court Were to ignore Plaintiffs’ prévio’uslyfiled cases, it is clea_r that.

""‘“prlsoners have no- constrtutlonal r1ght 10" parole See Greenholtz vo-Inmates of Nebraska“"*""

Penal & Corr Complex 442 U S l 7 (1979) Cooper wS.C Dep z‘of Probatzon Parole
, and Para’on Servzces 661 S E2d 106 llO (S C. 2008) (“Parole is.a pnvrlege not a

rrght”) (crtatlon omltted) As dlscussed at length in the report and 1ecommendatron 1ssued
-_m Tornlln s/perldrng case [C/A No 9: 12 3258 MGL at Entry #30] Plarntlffs clarm :_
'regardlng the1r parole hearlngs does not set forth d v1olat10n of thelr federal constrtutlonalr

rlghts Therefore to the extentrt alleges. Vlolatlons of the1r federal constrtutronal r1ghts :
' ‘Plarntlffo- ninth Canse of a‘ctron' should -be summarrly dlsrfussed . '

2. Clalms that do not form part of the same case or controversy as. those _
, 1n the courts orlgrnal Jurlsdrctron must be remanded.

Clairms that do_ not form part orith,_e_s’anre case .or .connoners_y as t_hose over which -
the court has orrgmal Jurlsdlctron rnustbe rernanded.w "f[;T].hé A-di.s_tr,ict"C_Qilrts sh_a_‘ll h_a've
- .sﬁpplelmen'tal,juri'sdi'ctlon over"-'all;'i'other claims that are so r.elated'f fo cmsim. the'action'v '
"Within such or1g1nal Jur1sd1ct10n that they: formv part of the sarne case or controversy under_"jm o
Artrcle III of the Unrted States Constltutron ” 28 U.S. C A § 1367(a) Therefore the court' '
-1_nnst determine w.hether_ SUpplenrental Jlirlsdlctlon exists ‘b.y <'evaluat1ng_':whether Plaintiffs’
clairns are so 'related '_to the clalms t?vithin' the -court’s 'orlglnal ju-tis‘dicition to form part :of_
the same case or"cOntroversy. It .a'ppears that the first, second, sixth, and ninth causes of
action of the complaint contained potential federal claims over \r/hich. the court had -
original _j‘urisdic'tion.- ..[-Entr.y #1-1] HoWeve'r,. none of these causes of action appear to form

part-of the same case or controversy as the third, fourth, fifth, ser/entll, eighth, tenth, or

@,
YD
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Case: 1:13-¢v-01936-TLW  Document #:_47-1 _ Date:FiIe_d: 01/30/2014 - Page 7.0f12'
'ele,,venth causes of action. Id.-In such a case, the dist‘rict".couritl is now* required: to-sever; -

_]Lll‘lSdlCthl’l See 28 U. S C. § 1441(c)(2) (“Upon removal of an act1on [pursuant to federal_'i;_ o

V-vquestlon _]uI‘lSdlCthn] the drstrlct court shall sever from the actlon all cla1ms [that are not“-""

'thhln the dlstrrct court 'S or1g1na1 or supplemental JllI‘lSdlCtlon] and shall remand the,_f

"severed c1a1ms to the State court from Wthh the actlon was removed”) see also 16"' '

Moore s Federal Practlce § 107 14(6)(a) (3rd ed 2013) (notlng that after the amendments;‘_-: . _f
. to 28 U S C § 1441 the d1str1ct court 1s now requlred to remand the clarms over Wthh 1t:_f .

does’ not have or1g1na1 or.- supplemental Jurlsdlctlon) Therefore the unders1gned- 0

recommends the dlstrlct Judge remand the. thlrd fourth flfth seventh elghth tenth and.‘;'
eleventh_c.auses o_f—_~act10n as requ1red.under ,§ 1441(0)(2_):
3. - The only remamlng clanns relate only to James,’ who swore torely. .

solely on- state law, and the court . should decliiie. to retain
‘ supplemental ]unsdlctlon of such clalms ' - :

_If the district Jyl'dgé ‘__.,ass?:c._pts.ﬂ, the _2nderslgn¢»d;’§ recommendation ‘regarding.

. sumrna‘rﬂy dismissing the federal due process claim in the ninth cause of action.-and-

remandfng" the third, fourth, fifth, seventh, eighth, tenth;- and eleventh causes of a_c'_tion,-_no
further federal claims remain in the' case. The ‘remaining_ claims _(first:,-second,‘ and Sixthj
involve only James, who has signed a statement under penalty of perjury indicating that
‘he intends to rely solely on state law. [Entry #17, #1‘8]. - Therefore, James has ciarified

that he intended to assert only state claims. It is permissible for a plaintiff to dismiss his

* The statute authorizing 1emova1 of civil actlons 28 U.S.C. § 1441, was revised effective
January 6, 2012.




Case: 1.:13-cv-01936:TLW' Db‘cum‘én_t#: 47-1 Date Filed: 01/30/2014_ Page~8.0f:_',122

federal clarms or’ amend the complamt to remove: federal clarms and seek remand See 16 .

~-""j'_'Moore 5 Federal Pract1ce § 107 14(3)(b)(11) (3rd ed 2013) J ames has made clear that hrs*i""“;
X 1ntent1on is to pursue. only state law clalms Therefore the court mterprets hlS f1hngs as.f‘-
’dlsmrssmg any federal clarms that could be read as- contalned m hlS complamt In Harless . o

V. CSX Hotels Inc 389 F. 3d 444 (4th C1r 2004) the Fourth C1rcu1t upheld a dlstrrct. .

'court S order grantmg a plarntrft’s motlon to amend the complarnt to’ remove federal'

issues and to remand the remarnmg clalms to state court The Fourth C1rcu1t affnmed the": .

' dlstrlct court s ﬁndlng that the plamtrff acted in good farth because “[W]hlle [the plamtrff] o

P

clearly wanted to: avo1d federal Jurlsd1ct10n she also had substantlve reasons for“‘.

amendrng the pleadmgs-.” Harless, 389 F.3d at 448. -

-Although t'he,‘.court"retain‘s supplemental jurisdiction of state law claims that' form

: part of the same case or controversy as the feder'at claimsf'f‘[a]s' a practical matter . . .
: many drstrlct Judges w111 exercrse the1r drscretron under the supplemental Jurrsdlctlon:
~ statute and dismiss the remamlng clalms ” 16 Moore S Federal Practrce § 107 14(3)(13)(11)'_,.1 o

(3rd ed 2013) see. also 28 U. S C § 1367(c). Pursuant to 28 U. S C § 1367(0)(3) the

district court may dechne to exercise supplemental Jurrsdlctlon “1f the dlstrrct court has

dlsmlssed all clalms over Wthh it has ‘original - Jurrsdlctlon ” See also Umted Mine

| Workers V. szbs 1333 US 715, 726 (1966) (“Certamly, if the- federal clarms are

dismissed before trial, everi though not insubstantial in a jurisdictional sense, thev state
claims should be disinissed as well.”); United States ex rel. Scott v. Metropolitan Health

Corp., 375 F.Supp.2d. 626, 647 (W.D.Mich. 2005) '(“[T]he strong federal custom . .". has -
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3

been to dismiss those claims in order to permit state couits to decide their own law, as’is -~

- their prerogative:); see alstATR- Group;-Tné:v. Holmes; CIA Noy 4:13:611:RBH, 2013 =~

WL 3148416, at *2 (D.S.C.’ Tine 18, '2013) (“Given?that Plaintiff's’coﬁlpminf states no

_ federal causg of. ac‘uon the Court ﬁnds that the case should be remanded s Mo'rfi;s v. Joe -

szson Automotzve Inc Clv A No. 7 08 1739 HNIH 2008 WL 2705000 (D S C July‘ .

'9 2008) (grantmg the plaln’nff’s mot1on to arnend to remove: the sole federal clann and

'grantlng the plalntlff S motlon to remand)

- _ He'_rje',* .the;ff:pnde:r‘SIgned ,_-rec'om'm_endsr th‘at- the : court temand the ::rérridi-ijli_r;rg ':s't'_ate
claifﬁs.i First; after ,faii'iné’it'o file an oppositfivéhlto J arneS’v: motions to ‘f'ern"and,.‘:]:):efe_'ndént
filed an objection to the R&R that did not provide any authority as to 'Why.’ the court

should retain federal jnrisdiction and failed to identify wnieh of Tomlin’s claims .rproVided .

federal. jurisdiction. ‘Therefore, Defendant has not demantrated_ Vthat it_has a strong

interest in having the state law clai.msthea‘r'd in 'fedefal 'eburt. -Qn.:'the-o’t'he'r_-..hand, J amés

has filed two motions for remand; demonstrating his strong intcrest in having his claims

heard in state court. Defendant’s- fai_l‘u:reto"'act or otnerWise provide aufho"rity f(’)r"its.
content'ion-th:a‘t the court retain ju:isdiction‘-'$h0>uld not be rewarded; See Local Civil Rule
7.06 (D.S.C) . . .1 s men.lo;andufn i opposition 1s filed ::_within.fourteen (14) days of
the date of service, the Court willk' decide the ma_tter on the reeord. |

Second, if the district judge accepts any of the recommendations contained herein,
and most particule.rly the application of the revised removal statute, 28 U.S.C. §
1441(0)(2), that cornpells' disdict 4cour-ts to sever and remand claims that do not form part

of the same case or controversy as those in its original jurisdiction, judicial efficiency

o | ‘/3
TRy
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)

h weighs strongly in faVor of remand of the remaining staté claims. If the court were to not

ah *remandJameswouldbeforcedtoht1gate"CIa1ms81mu1taneously in-state-and federal®

courts, d“e'spite an absence of feder‘al claims in his federal case. Given that this case is in. S

its 1nfancy, ﬂsuch a result does not promote ]udlc1al. eff1c1ency -or protect federahsm
concerns Sce szon v. Coburg Datry, Inc., 369 F 3d 811 816 (4th Cn 2004) (en banc)/
(crtmg Mulcahey v, Columbza Orgamc Chems Co Inc 29 F 3d 148 151 (4th C1r 1994)"
(a drstr1ct court- is obhged to - construe removal Jurlsdlctlon strlctly because of the:
51gn1ticant federahsm .concerns 1mp11cated ”) o :
| fherefore for:} the foregomg reasons the unders1gned recommends the dlstrlct- -
judge decline to retain ]urrsdlctlon over the rer_n_alrnn'g state‘ law clarrns.: |
Biif -f:i"céﬁcmsion and Recornme‘ndation . |
For the foreg01ng reasons, the undersrgned recommends the drstrlct Judge (1)

: summarlly dlSI‘l’llSS Plalntlffs mnth cause of actlon to- the extent it asserts v1olat10ns of '

. their. federal due process rrghts (2) 1ernand the thrrd fourth flfth Seventh elghth tenth s

and eleventh causes of act10n pursuant to 28 U S.C. ¢ 1441(c)(2) as these clalms do not
form part of the sarne case or controVersy as the clalms" in the coUrt’s original
:j‘urisdi‘ctiOn; and (3) tlecline to exercise suppiemental jurisdiction over the 'state-:law '
claims_ that remain in light- of James’ clarification that he intends to rely solely on state_ o
law. If the district judge accepts this recommendation, James’ motions to remand [Entry
#11, #17] will be granted. All remaining motions shall remain in the record for

consideration by the state court.

o )y
7
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P S

_ ITTS SO RECOMMENDED.
l M v ” ’ -
January 30, 2014 . o o ShlvaV Hodges '
Columbla South Carohna _— Umted States Maglstrate Judge

The partles are dlrected to note the 1mportant 1nf0rmat10n AN the attached '
“Notlce of nght to Flle ObJectlons to Report and Recommendatlon »

R



A

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
Isiah James, Jr, and )
George Lee Tomli L
corge Lee Tomlin, ; AFFIDAVIT OF
Plaintiffs, ) DEBRA LONG
) _
Vs, ) Civil Action Number:
) 2013-CP-23-02017
South Carolina Department of ) . :
Coxrectlons (SCDO), )
)
Defendant. )
)

PERSONALLY APPEARED before me, the undersigned who first Being duly

sworn deposes and states as follows:

1.  That ydur deponent has worked for the South Carolina Department of

Correctlons (SCDC) for approximately 16 years and is currently employed as a Fiscal

| AnalystII

2. That your deponent is familiar with the payment and/or processmg of

- inmate wages under various programs.

3. That the South Carolina Department of Corrections maintains éertain

financial records relative to mmate fi nancxal transactions, including deposits into

| mdwndual inmates’ E. H. Cooper Trust Fund accounts (Cooper accounts), long term

savings accounts, and payroil durmg the normal course of business operations,

4. | ~ That your- deponent has personally reviewed pertment SCDC ﬁnancxal

‘records relatlve to George Lee Tomlm, SCDC # 166361 .

[%6




5. That on or about November 13, 2014 the So'uthi Cafdlma Department of
Correct:ons processed a payment of $304.88 into the Cooper account of Gcorge Lee
Tomlm (SCDC #166361) That the payment draft attached hereto as Exhxblt A and
mcorporated by referénce confirms the deposxt/payment in that amount, That, upon
information and belief, the payment of $304.88 to Inmate Tomlm on or about November
13, 2014 was made to satisfy in full the Judgment in favor of Tomlm pursuant to the

Order of The South Carolina Court of Appeals dated November 23, 2010 awarding costs

in that amount.
6. That your deponent has further reviewed the work assignments and pay

history of Inmate Tomlm (SCDC # 166361) for the time period of 2002 through 2008.
That during this tlme period, Tomlm was paid either the state minimum wage (which,
upon information and belief, increased from $5.15 t0 $6.55 during this time period) under

Prison Industries Program or $18.25 bi-weekly under Inmate State Pay depending on his

- work assignment at the time. ‘That the documents attached hereto as Attachment B and

incorporated by reference summarize the plaintiff’s pay and/or earnings during thls time

period.
7. That based on my review of the SCDC financial records relative to Inmate

Tomlin (SCDC #166361) it does not appea.r that there are any additional monies and/or

payments due to George Lee Tomlin by the South Carohna Department of Correctlons

R



! Further affiant sayeth not.

Debra L(Tng ' (}

December 3 , 2014

SWORN TO BEFORE ME

',0 "”,'
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R OIS .
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Pty ,,,,MWubhc for the State of South Carolina

My Commission Expires Jﬂg& 7 ;20 o3

Notary .Pub_ltc. State of South Carafing

Baniel I, Crooks fxY
commission expires June 7,2023
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LLUNE LRBOUDE Hote

3D05E70640 APPRLLANT. COETE 11/05/2034 0.00- 304,88 : 5
. puEs Totsl - - ou00: 30488, - ' i
: . j
H
;
i
ng m}s paymsm. pleass:contacr

: i-nEpAmum.oE:connecnous % 803-896-1807< 5

kG ECK‘CDNTAINS& MULT COLDHED PANY@GRAPH’&HD MICPOPR"JHNB_ "BAGK | 11AS A WETERMAR Kt

PURBUANT TO \wwm oF STATE OF -SQUTH CAHOL!NA » L.l
Gffice of State @remmr i

CURTIS 'M: LOFTIS; JR. s

STATE TREASURER i

Agency: N040 .- DEPARTMENT OF GORRECTIONS il

Phana; £08-896-1907 i
THREE HUNDRED FOUR USD and 88/100 i
4

Pay To: E. H-Cooper for Gasrger Tomin #166 PAY-> E‘"""'“"SM 8 Ik
PO Bax 21787 I

4

CONTTNGENCIES ACGOUNT
WELLS FAHGO BANK NA

|cts g e e



Paveds nounesaay, vecember U3, 2014

SCDC INMATE FINANCIAL SYSTEM 12/03/14
E. H, COOPER R )
ACCOUNT SUMMARY
ACCOUNT TYPE: I ACCOUNT ID: 166361 CURR LOC: 0442 RIDGELAND
TOMLIN,GEORGE LEE
TYPE OF FREEZE : NONE SUSPENSE DTE.,...:
AMOUNT OF FREEZE: 0.00 REST, HOLD AMOUNT; 0.00
CASH WITHDRAWALS: 0.00 LAST UPDATE : INPEHCDY DATE: 12/06/11
CANTEEN PURCHASE: 0.00
TEXT H
******i*****************iﬁ—*********************s‘:**s!r*ir#(*************************
DATE REF-NUM TYPE DEPOSIT  WITHDRWL BALANCE
11/20/14 782724 CANTEEN PURC 0.00 289.15 1001.10
11/17/14 INMPAY INMATE PAYRO 18.25 0.00 1030.25
- 11/24/14 782312 CANTEEN PURC 0.00 22,46 1012.00
- 11/13/14 2493583 DEpOSIT 304.88 0.00 1034.46
_ 11/10/1i4 1781936 COPIES 0.00 1.00 729.58
_ 11/07/14 781933 RX COPRAY 0.00 5.00 730,58
_ 11/07/14 781832 CANTEEN PURC 0.00 6.47 735.58
_ 11/06/14 x¥TEREST INTEREST 0.67 0.00 742.05
' PAGE: 0002

PF4=> MODIFY ENTER=> DISPLAY PF7=>FORWARD PF8=> BACKWARD

ey
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REPORT NO. 01
12/03/14 PAGE
PROGRAM: INPTAPDT

_ CODE

TYPE

PAYDET
TATAL
PAYDET
TOTAL
PAYDET
TOTAL
PAYDET
TOTAL

PAYDET

TOTAL

-'PAYDET

TOTAL
PAYDET
TOTAL
PAYDET
TOTAL
PAYDET

. TOTAL

PAYDET

. SCDC ID

. 00166361

PAY DATE
00166361
PAY DATE

00166361

PAY DATE
00166361
PAY DATE

00166361 -

PAY DATE
- 00166361

PAY DATE
00166361

PAY DATE

00166361

PAY DATE
00166361

PAY DATE
- 00166361

1

PAY DTE

20000103
20000117

20000131

20000214

120000228

20000313

20000327

20000410

20000424

20000508

PAY RATE

18.25
18.25
18.25
18.25
18.25
18.25
18.25

'15.25
18.25

18.25

payl66361
SOUTH . CAROLINA DEPARTMENT OF CORRECTIONS

INMATE PAYROLL TRANSACTION REPORT

TRANSACTION FIL
ERASED FROM ACT

Page 1

FROM BACKUP TAPE

IVE RECCRDS.

PAY AMT ACCOUNT

18.25 24034571

18.25

18.25 24034571

18.25

18.25 24034571

18.25

18.25 . 24034571

18.25 -

18.25 24034571

18.25

18.25 24034571

18.25

18.25 24034571

18.25 ‘

18.25 24034571

18.25

18.25 24034571

18.25 .

18.25 24034571

18.25

E CONTAINS TRANSACTIONS
WORKED

TIME

14.00

14.00

14,00
14.00

14.00

14.00

14.00

14.00

14.00

14.00

DATE

19990325

19990325

19990325

19990325

19990325
}9990325
19990325
i9990325
19990325

19990325

PAY

REG
REG
 REG
e
REG
" REG
REG
REG
REG

REG

‘§f5§’j§.



TOTAL PAY DATE

| PAYDET 00166361 20000522
TOTAL PAY DATE
PAYDET 00166361 20000605
TOTAL PAY DATE
PAYDET 00166361 20000619
TOTAL PAY DATE
PAYDET 00166361 20000717
TOTAL PAY DATE )
‘ REP?%}O?%R%AGE 2
PROGRAM: INPTAPDT
TveE SCDC ID  pAY DTE |
CODE ‘ - -
PAYDET 00166361 20000731
TOTAL PAY; DATE -
PAYDET 00166361 20000814
TOTAL PAY DATE
PAYDET 00166361 20000828
TOTAL PAY DATE ' k
PAYDET 00166361 20000911
TOTAL PAY DATE '
PAYDET 00166361 20000925
TOTAL PAY DATE
PAYDET 00166361 20001009

18.25

18.25
18.25

18.25

payl66361

© 18.25
18.25

18.25
18.25

18.25
18.25

18.25

18.25 -

© 24034571
24034571

24034571

24034571

14.00
- 14.00
14.00

14.00

- SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

INMATE PAYROLL TRANSACTION REFORT
- FROM BACKUP TAPE

PAY RATE

18.25

18.25

18.25

18.25
18.25

18.25

TRANSACTION FILE CONTAINS TRANS

.ERASEI? FROM ACTIVE RECORDS.

- PAY AMT

18.25
18.25

18.25
18.25

18.25
18.25

18.25

18.25°

© 18.25

18.25

18.25
- Page 2 o

ACCOUNT

24034571

24034571
24034571
24034571

24034571

24034571

ACTIONS

WORKED -

TIME

14.00

14.00

. 14.00

14.00
14.00

14.00

19990325
19990325
19990325

19990325

DATE

19990325
19990325
19990325

19990325

119990325

19990325

REG

REG
REG

REG

PAY

-REG

REG

REG

REG

" REG

REG



TOTAL PAY DATE

payl66361
18.25
PAYDET 00166361 20001023 18.25 %8.%2 24034571 14.00 19990325 REG
8.
TOTAL PAY DATE
-PAYDET 00166361 20001106 18.25 %g.%g 24034571 14.00 19990325 REG
TOTAL PAY DATE )
PAYDET 00166361 20001120 18.25 %g.%g 24034571 14.00 19990325 REG
TOTAL PAY DATE )
PAYDET 00166361 20001204 18.25 %g.%g 24034571 14.00 19990325 REG
TOTAL PAY DATE )
PAYDET 00166361 20001218 18.25 %g.%g 24034571 14.00 19990325 REG
TOTAL PAY DATE ’
PAYDET 00166361 20010101 18.25 %g.%g 24034571 14.00 19990325 REG
TOTAL PAY DATE )
PAYDET 00166361 20010115 18.25 %g.gs 24034571 14.00 19950325 REG
TOTAL PAY DATE )
PAYDET 00166361 20010129 18.25 lg.g? 24034571 14.00 19990325 REG
18.
TOTAL PAY DATE
REPORT NO. 01 SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
12/03/14 paGe 3
PROGRAM: INPTAPOT INMATE PAYROLL TRANSACTION REPORT
FROM BACKUP TAPE
TRANSACTION FILE CONTAINS TRANSACTTONS
ERASED FROM ACTIVE RECORDS.
WORKED
TYPE SCOC ID  PAY DTE PAY RATE PAY AMT ACCOUNT TIME DATE PAY
CODE
PAYDET 00166361 20010212 18.25 %g.%g 24034571 14.00
TOTAL PAY DATE )
Page 3

19990325

REG



PAYDET
TOTAL
PAYDET
TQTAL
PAYDET
TOTAL
PAYDET
TOTAL
PAYDET
TOTAL
PAYDET
TOTAL
PAYDET
TCTAL
PAYDET
TOTAL
PAYDET
TOTAL
PAYDET
TOTAL
PAYDET
TOTAL

PAYDET
PAYDET

TOTAL

00166361
PAY DATE
00166361
PAY DATE
00166361,
PAY DATE
00166361
PAY DATE
00166361
PAY DATE
00166361
PAY DATE
00166361
PAY DATE
00166361
PAY DATE
00166361
PAY DATE
00166361
PAY DATE
00166361
PAY DATE

00166361
00166361

PAY DATE

20010226
20010312
2Q010326
20010409
20010423
20010507
20010521
20010604
20010618
20010702
20010716

20010730
20010730

18.25

18.25

18.25

18.25

18.25

18.25

18.25

18.25

18.25

18.25

18,25

0.00
18.25

payl66361

Page. i.

18.
13.

18.
18.

18,
18.

18.
18.

18.
18.

18.
18.

18.
18.

18.
18.

18.
18.

18.
18.

18

25
25

25
25

25
25

25
25

25
25

25
25

25
25

25
25

25
25

25
25

<25
18.

25

.01
18.

25

24034571

24034571

24034571

24034571

24034571

24034571

24034571

24034571

24034571

24034571

24034571

24034571
24034571

14.00

14.00

14.00

14.00

14.00

14.00

14.00

14.00

14.00

14.00

14.00

0.00
14.00

19990325

19990325

19990325

19990325

19990325

19990325

19990325

19990325

19990325

19990325

19990325

20010730
20010717

REG

REG

REG

REG

REG

REG

REG

REG

REG

REG

REG

RND
REG
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PAYDET ~ 00166361 20010813
TOTAL PAY DATE
REPORT NO. 01
12/03/14 paAGE 4
PRCGRAM:  INPTAPDT
TYPE SCDC ID  PAY DTE
CODE
PAYDET 00166361 20010827
TOTAL PAY DATE
PAYDET 00166361 20010910
TOTAL PAY DATE
PAYDET 00166361 20010924
PAYDET 00166361 20010924
TOTAL PAY DATE
PAYDET 00166361 20011008
TOTAL PAY DATE
PAYDET 00166361 20011022
TOTAL PAY DATE
PAYDET 00166361 20011105
TOTAL PAY DATE
PAYDET 00166361 20011119
TOTAL PAY DATE
PAYDET 00166361 20011203
TOTAL PAY DATE
PAYDET 20011217

00166361

18.25

PAY RATE

18.25

18.25

0.00
18.25

18.25

18.25

18.25

18.25

18.25

18.25

pay166361

18.25
18.25

24034571

14.00

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

INMATE PAYROLL TRANSACTION REPORT
FROM BACKUP TAPE

TRANSACTION FIL
ERASED FROM A

Page 5

PAY AMT

18.25
18.25

2.60
2.60

0.01
18.24
18.25

18.25
18.25

18.25
18.25

18.25
18.25

18.25
18.25

18.25
18.25

18.25

ACCOUNT

24034571

24034571

21131181
21131181

21131181

21131181

21131181

21131181

21131181

21131181

E CONTAINS TRANSACTIONS
CTIVE RECORDS.

WORKED
TIME
14.00

2.00

14.00

14,00

14.00

19990325

DATE

19990325

20010828

20010924
20010911

20010204

20010904

20010904

20010904

20010904

20010904

REG

PAY

REG

REG

RND
REG

REG

REG

REG

REG

REG

REG



TOTAL PAY DATE
PAYDET 00166361
TOTAL PAY DATE
PAYDET 00166361
TATAL PAY DATE
PAYDET 00166361
PAYDET 00166361
PAYDET 00166361
TOTAL PAY DATE
PAYDET 00166361
PAYDET 00166361
PAYDET 00166361

TOTAL PAY DATE
REPORT NO. 01

12/03/14 PaGE 5

20011231

20020114

20020128
20020128
20020128

20020129
20020129
20020129

PROGRAM: INPTAPDT

TYPE SCDC 1D
CODE

PAYDET 00166361
TOTAL PAY DATE
PAYDET 00166361
TOTAL PAY DATE
PAYDET 00166361
TOTAL PAY DATE
PAYDET 00166361
TOTAL PAY DATE

PAY DTE

20020211

20020225

20020311

20020325

18.25
18.25

0.00
18.25
18.25

0.00
18.25
18.25

PAY RATE

18.25

18.25

18.25

18.25

payl66361

18.25

18.25
18.25

18.25
18.25

0.02
15.63
2.60
18.25

0.02
15.63
2.60
18.25

21131181

21131181

21131181
21131181
21131181

21131181
21131181
21131181

14.00

14.00

0.00
12.00
2.00

0.00
12.00
2.00

SOUTH CAROLINA DEPARTMENT OF CORRECTIONS

INMATE PAYROLL TRANSACTION REPORT
FROM BACKUP TAPE

TRANSACTION FILE
ERASED FROM ACTIV

Page 6

E RECORDS.

PAY AMT ACCOUNT

18.25 21131181

18.25

18.25 21131181

18.25

18.25 21131181

18.25

18.25 21131181

18.25

CONTAINS TRANSACTIONS

WORKED

TIME

14.00

14.00

14.00

14.00

20010904

20010904

20020128
20020117
20020115

20020128
20020117
20020115

DATE

20020117

20020117

20020117

20020117

REG
REG

RND
REG
REG

RND
REG
REG

PAY

REG
REG
REG

REG

s
e
(

0

/



PAYDET
TOTAL
PAYDET
TOTAL
PAYDET
TOTAL
PAYDET
TATAL
PAYDET
TOTAL
PAYDET
TOTAL

TOTAL
C750009

00166361

PAY DATE

00166361

PAY DATE

00166361

PAY DATE

00166361

PAY DATE

00166361

PAY DATE

00166361

PAY DATE
REPORT

20020408

20020422

20020506

20020520

20020603

20020617

18.25

18.25

18.25

18.25

18.25

18.25

RECORDS WRITTEN FOR REPORT 01 --

pay166361

237
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18.25
18.25

18,25
18.25

18,25
18.25

18.25
18.25

18.25
18.25

18.25
18.25

1,170.60

21131181

21131181

21131181

21131181

21131182

21131181

14.00

14.00

14.00

14.00

14.00

14.00

20020117

20020117

20020117

20020117

20020117

20020117

REG

REG

REG

REG

REG

REG

0

/
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Isiah James, Jr. and George Lee Tomlin, )
)
Plaintiffs, )
) 1:13-cv-01936-TLW-SVH

-Vs- ) NOTICE OF REMOVAL

) (In re: 2013-CP-23-02017)
South Carolina Department of )
Corrections, )
_ )
Defendant. )

TO: THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF SOUTH CAROLINA,

GREENVILLE COUNTY COURT OF COMMON PLEAS

YOU WILL PLEASE TAKE NOTICE that pursuant to 28 U.S.C. § 1441 and § 1446,
the defendant, by and through its undersigned attorney, hereby requests the removal of
jurisdiction of this action from the Court of Common Pleas for the Thirteenth Judicial
Circuit, State of South Carolina, County of Greenville where it is now pending, to the United
States District Court for the District of South Carolina.

As grounds for this removal, defendant would show as follows:

1. That the above-named plaintiffs filed this action on June 12, 2013 in the Court
of Common Pleas for Greenville County, South Carolina, designated as Civil Action No.
2013-CP-23-02017. Thata copy of the Summons and Amended Complaint is attached hereto
as“Exhibit A.”

2. That, upon information and belief, the defendant was served on or about June
17,2013 (no more than 30 days prior to this date).
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1:13-cv-01936-TLW-SVH  Date Filed 07/15/13 Entry Number1  Page 2 of 3

3. That the District Court of the United States has original jurisdiction of this action
by virtue of the fact that one or more federal claims are asserted. That, upon information and
belief, the plaintiffs assert claims against the defendant for violation of rights under the
United States Constitution.

4. That, upon information and belief, this action.. is removable to the U. S. District
Court on the grounds that this action involves civil claims arising under the Constitution and
the laws of the United States pursuant to 28 U.S.C. Section 1331, 28 U.S.C. Section 1343,
28 U.S.C. 1441, and 28 U.S.C. Section 1443.

5. That the defendant alleges that the federal question claims against the defendant
require resolution of substantial questions of federal laws which are in dispute.

6. That, upon information and belief, this Notice of Removal is being filed timely
and a copy of this Notice is being filed with the Clerk of Court for Greenville County, South
Carolina.

7. That, upon information and belief, the within action is not related to any other
matter (either civil or criminal) currently filed in this District.

WHEREFORE, the defendant prays that further proceedings in the Court of Common
Pleas of Greenville County, South Carolina, be discontinued and that the said Civil Action
No. 2013-CP-23-02017 pending in the Court of Common Pleas for Greenville County, South
Carolina, be removed to the United States District Court for the District of South Carolina,

and that such Court assume full jurisdiction of such matter as is provided by law.

Page 2 of 3
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July 15, 2013

Greenville, South Carolina

Respectfully submitted,

CHAPMAN, HARTER & HARTER, P.A.

s/ Russell W. Harter, Jr.

Russell W. Harter, Jr., Fed. No. 1753
14 Lavinia Avenue

Post Office Box 10224

Greenville, SC 29603

864/233-4500

864/232-1710 (fax)

E-mail: rwhjr@chhlaw.net
ATTORNEY FOR DEFENDANT
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA

Isiah James, Jr. and George Lee Tomlin, )

Plaintiffs, % 1:13-cv-01936-TLW-SVH

-vs- g CERTIFICATE OF SERVICE
South Carolina Department of g
Corrections, )

Defendant. ;

I hereby certify that I the undersigned attorney for the defendant in the within action
did on this the 15™ day of July, 2013, serve the party(ies) listed hereinbelow with copies of
Notice of Removal and, Responses to Rule 26.01 Interrogatories by placing copies of
same in an envelope(s) addressed as below, proper postage affixed thereto.

Isiah James, Jr., #96883
RCI, CA-52, POB 2039
Ridgeland, S. C. 29936

George Lee Tomlin, #166361
RCI, GB-13, POB 2039
Ridgeland, S. C. 29936

S/ Russell W. Harter, Jr

Russell W. Harter, Jr., Fed. No. 1753
Chapman, Harter & Harter, P.A.
Post Office Box 10224

Greenville, SC 29603

864/233-4500; 864/232-1710 (fax)
E-mail: rwhir@chhlaw.net
ATTORNEY FOR DEFENDANT






