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August 23, 2023 


VIA EMAIL  
The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
1220 Senate Street 
Columbia, SC  29201 
 
Re: Marcelo Torricos, as Trustee of the John W. Beeson Irrevocable Trust II FBO James H. 


Beeson dated August 5, 2021 v. The Greenville County Planning Commission 
Appellate Case No. 2023-000699 


 
Dear Ms. Kitchings: 
 
This firm represents the Appellant in the above matter.  Enclosed for filing, please find Appellant’s 
Initial Brief and Designation of Matter together with our Proof of Service for the same.   


If you have any questions, please give me a call.  Thank you for your assistance in this matter.  


Sincerely, 
 
HAYNSWORTH SINKLER BOYD, P.A. 
 
 
 
Sarah P. Spruill 
 
SPS/sac 
Enclosures 
 
cc: Bruce W. Bannister, Esq. (bbannister@bannisterwyatt.com) 


Luke Anthony Burke, Esq. (lburke@bannisterwyatt.com) 
Marcelo Torricos III, Esq. (mtorricos@bannisterwyatt.com) 
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STATEMENT OF ISSUES ON APPEAL 


1. Did the circuit court err in reversing a decision of the Greenville County Planning 
Commission denying a subdivision application based on the circuit court’s determination that it 
was error for the Planning Commission to base that denial on the Comprehensive Plan, an order 
of the circuit court affirming the denial of a previous application for the same subdivision, and the 
Planning Commission’s previous denials of three earlier applications for the same subdivision? 


2. Did the circuit court overreach in the relief ordered in reversing the Planning Commission’s 
decision, including providing for an amended application, barring the Planning Commission from 
considering the Comprehensive Plan, providing a new standard of review, and requiring approval 
of the subdivision? 
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STATEMENT OF THE CASE AND FACTS 


This appeal is the latest in a long line of attempts to gain approval from the Greenville County 


Planning Commission (“Planning Commission”) for a proposed subdivision known as Langford Hills 


(“subdivision” or “Langford Hills”). The Planning Commission has considered at least four 


applications for the subdivision, and counsel for the John W. Beeson Irrevocable Trust II FBO James 


H. Beeson dated August 5, 2021  (“Developer” or “Beeson Trust”) has filed three separate appeals 


from decisions of the Planning Commission relative to Langford Hills.  


On November 17, 2021, the Planning Commission considered a subdivision application for 


Langford Hills (the “November Application”) seeking approval for a 176 lot subdivision on 164.4 


acres. (Minutes of November 17, 2021 Planning Commission meeting, R. at ____). Waverly Wilkes 


appeared as project engineer, and Darren Webb of Mark III Properties spoke as “the developer.” (Id., 


R. at ____). John Hill and Cristina Griswold spoke in opposition. (Id., R. at ____). A motion to 


approve the November Application failed by a vote of 3-3. (Id., R. at ____).  


On January 26, 2022, the Planning Commission considered another application for Langford 


Hills (the “January Application”) again seeking approval for a 176 lot subdivision. (Minutes of 


January 26, 2022 Planning Commission meeting, R. at ____). Waverly Wilkes, the project engineer, 


again spoke in support of the January Application, while John Hill and Anne Peden spoke in 


opposition. (Id., R. at ____). A motion to approve the January Application failed by a vote of 3-4. 


(Id., R. at ____). Mark III Properties, Inc. (“Mark III”) appealed this decision, and Judge Letitia H. 


Verdin denied the appeal (“Judge Verdin’s order”). (Order, R. at ____). Judge Verdin’s order 


provided in part as follows: 


During the meeting, two members of the public addressed Respondent in opposition 
of the proposed subdivision. They cited as concerns the existence of two historic 
houses on the Langford Hills property that they argued should be preserved, as well 
as the adverse impact on the water table should the subdivision be approved. There 
was even some discussion between the Commission Chairman and the developer 
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about whether Appellant would preserve one of the historic houses, which the 
developer was unable to commit to. One of [the] commissioners, Ms. Clark, 
specifically stated that “Greenville County has a goal to reduce septic tank usage 
and when septic tanks are used it is encouraged to provide septic easements.” and 
“the density is inconsistent with the surrounding area.” Another commissioner, Mr. 
Rogers, stated that the proposed subdivision was out of character with the 
surrounding area. In all, three of the four members who voted against the plan 
explained their opposition on the record, and it is reasonable to presume that the 
fourth member voted against it because he found their arguments compelling. 


 
IV. CONCLUSION 
 
Therefore, the Court finds that there is a sufficient record to explain Respondent’s 
denial of Appellant’s application. The Court does not find that that Respondent 
made its decision with no evidentiary support or in an arbitrary or capricious 
manner. Appellant also committed no clear errors of law. Accordingly, 
Respondent’s decision is AFFIRMED. 
 


(Order, R. at ____ (emphasis added)). Mark III did not appeal Judge Verdin’s order. 


On April 27, 2022, the Planning Commission considered yet another Langford Hills 


application (the “April Application”), once again seeking approval for a 176 lot subdivision. (Minutes 


of April 27, 2022 Planning Commission meeting, R. at ____). Waverly Wilkes, the project engineer, 


again spoke in support of the April Application, as did John W. Beeson of Mark III. (Id., R. at ____). 


John Hill and Anne Peden again spoke in opposition. (Id., R. at ____). Among other things, Beeson 


threatened to demolish a home on the property dating to the 1830s if the proposed subdivision were 


not approved. (Id., R. at ____). A motion to deny the April Application passed by a vote of 5-4. (Id., 


R. at ____). Mark III appealed this decision under case caption number 2022-CP-23-02860 but 


withdrew its appeal prior to a response from the Planning Commission. (Public Index, R. at ____). 


On July 27, 2022, the Planning Commission again considered an application for Langford 


Hills (the “July Application”), seeking approval for a 174 lot subdivision.1 (Minutes of July 27, 2022 


                                                 
1 This application was largely identical to the earlier applications, apart from the name of the 
applicant and the absence of the historic structure Beeson demolished when he did not get his way 
at the April 27, 2022 Planning Commission meeting. (Minutes of July 27, 2022 Planning 
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Planning Commission meeting, R. at ____). Waverly Wilkes, the project engineer, again spoke in 


support of the July Application, as did Darren Webb of Mark III as “the developer”. (Id., R. at ____). 


In addition, Marcello Torricos, counsel for the Developer, spoke on behalf of the application. (Id., R. 


at ____). John Hill and Anne Peden again spoke in opposition to the July Application, as did Mark 


Yost. (Id., R. at ____). A motion to deny the July Application passed by a vote of 4-3. (Id., R. at 


____). This motion cited as reasons for denial (1) the reasons underlying the previous denials and 


Judge Verdin’s order, (2) a finding that the application was “inconsistent with the Comprehensive 


Plan,” and (3) concerns about the proposed septic tank use. (Id., R. at ____).  


Developer appealed, and the matter was heard by Judge Bentley D. Price on February 23, 


2023. (Order, R. at ____). At the hearing, Judge Price indicated that he was inclined to go beyond 


mere reversal of the Planning Commission’s decision, directing the Developer’s counsel to draft an 


order along the following lines:  


Here’s what I’m going to do. I’m going to remand it because I just think that they 
need to get more specific grounds other than what Mr. Torricos is indicating what 
everybody is also stating that they’re giving. I mean, I asked a simple question, and 
Mr. Torricos doesn’t have the answer for it. So we’ve got to figure out what this 
comprehensive plan is. 


So what I’m going to remand it for is if, in fact, they are going to deny the application, 
I’m going to allow the appellant to reapply once again. And if, in fact, they decide to 
deny it, I want every specific fact to be outlined and brought to the Court for my 
approval. That’ll be a tricky order for you to write, but if you write it right, I’ll approve 
it. 


MR. TORRICOS: Thank you, Judge. 


THE COURT: All right. You all have a great day. 


All right. What’s next? Ms. Walters? 


                                                 
Commission Meeting, R. at ____). The April Application included two fewer lots and 2.78 more 
acres of open space, resulting in a density of 1.06 units per acre (as opposed to 1.07 units per acre 
for the three previous applications). (Id., R. at ____). 
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MR. TORRICOS: Judge, and just to be clear, one second. 


Can they go -- can they use the comprehensive plan as a ground for denial? 


THE COURT: No because we don’t know what the comprehensive plan is. 


(Tr. at 25:4-25, R. at ____). Consistent with that direction, Judge Price reversed the decision of the 


Planning Commission in a sweeping order dated March 31, 2023, granting the following relief: 


1. The Respondent’s motions to dismiss this appeal based on the doctrines of res 
judicata and/or collateral estoppel are denied. 


2. The Planning Commission’s denial of the Appellant’s preliminary subdivision 
applications considered on July 27, 2022 is hereby VACATED. 


3. The issue shall be remanded back to the Planning Commission. 


4. The Appellant may refile a new application with the Planning Commission for 
the Langford Hills Subdivision. The Appellant has leave to make modifications to the 
application to ensure that it substantially complies with relevant statutes, land 
development regulations, and any applicable ordinances. 


5. In its consideration for approval, conditional approval, or denial, the Planning 
Commission is barred from (1) using the Comprehensive Plan as a basis for denial, 
(2) Judge Verdin’s June 3, 2022 Order as a basis for denial, and (3) any of the other 
reason’s similar applications were denied previously as a basis for denial. 


6. Should the Planning Commission decide to deny this new application, then 
the Appellant shall have leave to file an expedited appeal per S.C. Code Ann. § 6-29-
1150. I am retaining jurisdiction in this matter and, if Appellant files a subsequent 
appeal pursuant to this order, then the Planning Commission shall provide my 
chambers with a detailed list of the reasons and detailed explanations as to why the 
Planning Commission has denied the Appellant’s new application. Should I find that 
the reasons or basis for denial is or are not supported by law, the facts, are arbitrary, 
unreasonable, harmless error or an abuse of discretion, then the matter will again be 
remanded back to the Planning Commission with direct orders to approve the 
application as filed. 


(Order, R. at ____ (emphasis added)).  


The Planning Commission timely moved to alter or amend on April 10, 2023. (Motion, R. at 


____). In its motion, the Planning Commission argued, among other things, that Judge Price 


improperly created a new standard of review for Planning Commission decisions, that Judge Price 


improperly considered evidence relating to individual Planning Commission members rather than the 
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vote of the Planning Commission as a whole, that Judge Price erred in ruling that the Planning 


Commission could not consider Judge Verdin’s order, that Judge Price erred in failing to find that the 


applications reviewed by the Planning Commission were substantially similar, that Judge Price erred 


in allowing the Developer to amend its application and in dictating to the Planning Commission what 


it could and could not consider following that amendment to include an express prohibition on 


considering the duly adopted Comprehensive Plan for Greenville County, and lastly, the Planning 


Commission took issue with Judge Price’s direction that he would continue to remand this matter 


with “direct orders to approve the application as filed.”  Judge Price denied the motion by order dated 


April 25, 2023. (Order, R. at ____). This appeal followed.2 


STANDARD OF REVIEW 


A county planning commission decision will only be reversed “where it is based on errors 


of law, where there is no legal evidence to support it, where the board acts arbitrarily or 


unreasonably, or where, in general, the board has abused its discretion.” Kurschner v. City of 


Camden Planning Comm’n, 376 S.C. 165, 174, 656 S.E.2d 346, 351 (2008); Town of Hollywood 


v. Floyd, 403 S.C. 466, 476, 744 S.E.2d 161, 166 (2013) (“[T]he trial court must uphold a decision 


by the Planning Commission unless there is no evidence to support it.”). Although this “any 


evidence” standard is an exceptionally broad and deferential standard of review, the Supreme 


Court has recognized that this deferential standard of review is consistent with “the legislature’s 


intent [to grant] a planning commission broad discretion in this area.” Kurschner, 376 S.C. at 173-


174, 656 S.E.2d at 351. 


                                                 
2 The Court has previously inquired of the parties as to the appealability of this matter. The 
Planning Commission incorporates its previous memorandum by reference and directs the Court’s 
attention to Grays Hill Baptist Church v. Beaufort Cty., 427 S.C. 57, 61, 828 S.E.2d 234, 236 (Ct. 
App. 2019), rev’d, 431 S.C. 630, 850 S.E.2d 29 (2020), which arose in a similar procedural posture 
but does not include any direct discussion of appealability. 
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ARGUMENT 


I. There is ample evidence supporting the Planning Commission’s decision. 


A. The County’s duly enacted Comprehensive Plan is evidence that may be 
considered by the Planning Commission. The Circuit Court erred in reversing 
the Planning Commission based on its consideration of the Comprehensive 
Plan and erred in barring the Planning Commission from considering the 
Comprehensive Plan on remand.  


The circuit court committed an error of law in reversing the Planning Commission’s 


decision based on the Planning Commission’s consideration of the Comprehensive Plan and in 


barring the Planning Commission from considering the Comprehensive Plan on remand or in 


consideration of any subsequent Langford Hills application. Consideration of a comprehensive 


plan is a proper independent basis for planning commission decisions. Kurschner, 376 S.C. at 175, 


656 S.E.2d at 351–52 (affirming decision relating to subdivision request and citing that “the 


Commission based its decision on several other regulations, as well as the [City’s] Comprehensive 


Plan. Thus, the Kurschner’s argument with respect to [a requirement relating to preservation of 


historic sites] addresses only part of the Commission's decision and cannot independently require 


reversal.”) 


This result is consistent with and mandated by Title 6, Chapter 29 of the South Carolina 


Code of Laws, the South Carolina Local Government Comprehensive Planning Act (the “Act”). 


The Planning Commission is tasked, by statute, with the following duties: 


(A) It is the function and duty of the local planning commission . . . to undertake a 
continuing planning program for the physical, social, and economic growth, 
development, and redevelopment of the area within its jurisdiction. The plans and 
programs must be designed to promote public health, safety, morals, convenience, 
prosperity, or the general welfare as well as the efficiency and economy of its area 
of jurisdiction. Specific planning elements must be based upon careful and 
comprehensive surveys and studies of existing conditions and probable future 
development and include recommended means of implementation. . . . In 
general, the planning commission has the powers as may be necessary to 
enable it to perform its functions and promote the planning of its political 
jurisdiction. 
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(B) In the discharge of its responsibilities, the local planning commission has the 
power and duty to: 


(1) prepare and revise periodically plans and programs for the development 
and redevelopment of its area as provided in this chapter; and 


(2) prepare and recommend for adoption to the appropriate governing 
authority or authorities as a means for implementing the plans and programs in its 
area: . . . 


(b) regulations for the subdivision or development of land and 
appropriate revisions thereof, and to oversee the administration of the 
regulations that may be adopted as provided in this chapter; 


(c) an official map and appropriate revision on it showing the exact 
location of existing or proposed public street, highway, and utility rights-
of-way, and public building sites, together with regulations to control the 
erection of buildings or other structures or changes in land use within the 
rights-of-way, building sites, or open spaces within its political jurisdiction 
or a specified portion of it, as set forth in this chapter; . . . 


(f) policies or procedures to facilitate implementation of 
planning elements. 
 


S.C. Code Ann. § 6-29-340 (emphasis added). With respect to the Comprehensive Plan, “[t]he 


local planning commission shall develop and maintain a planning process which will result in the 


systematic preparation and continual re-evaluation and updating of those elements considered 


critical, necessary, and desirable to guide the development and redevelopment of its area of 


jurisdiction.” S.C. Code Ann. § 6-29-510(A). A comprehensive plan is required to include certain 


elements, including a consideration of housing stock, current and future land use, and “a resiliency 


element that considers the impacts of flooding, high water, and natural hazards on individuals, 


communities, institutions, businesses, economic development, public infrastructure and facilities, 


and public health, safety and welfare.”  S.C. Code Ann. § 6-29-510(D).  


Once a Comprehensive Plan had been adopted, “no new street, structure, utility, square, 


park, or other public way, grounds, or open space or public buildings for any use, whether publicly 


or privately owned, may be constructed or authorized in the political jurisdiction of the governing 


authority or authorities establishing the planning commission until the location, character, and 
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extent of it have been submitted to the planning commission for review and comment as to the 


compatibility of the proposal with the comprehensive plan of the community. In the event the 


planning commission finds the proposal to be in conflict with the comprehensive plan, the 


commission shall transmit its findings and the particulars of the nonconformity to the entity 


proposing the facility.”  S.C. Code Ann. § 6-29-540. The statutory requirements for approval of a 


subdivision plat are found in S.C. Code Ann. § 6-29-1150. 


The overarching theme of the Act is that the Planning Commission exists to recommend 


and advance implementation of planning elements. Statutes must be read as a whole, and sections 


which are part of the same general statutory scheme must be construed together and given effect, 


if that can be done by any reasonable construction. Higgins v. State, 307 S.C. 446, 449, 415 S.E.2d 


799, 801 (1992). The circuit court’s ruling that the Planning Commission erred in considering the 


Comprehensive Plan and that it cannot consider the Comprehensive Plan on remand or in 


connection with future applications sets this entire statutory scheme on its head and leads to an 


absurd result. As such, it cannot stand. Florence Cty. Democratic Party v. Florence Cty. 


Republican Party, 398 S.C. 124, 128, 727 S.E.2d 418, 420 (2012) (holding South Carolina courts 


“will not construe a statute in a way which leads to an absurd result or renders it meaningless”). 


What is the point of having a Comprehensive Plan if it cannot be used as a basis for Planning 


Commission decisions?   


The consideration of the duly enacted Comprehensive Plan is not backdoor zoning, but 


rather the core function of the Planning Commission. The Developer was well aware that the 


proposed subdivision was inconsistent with the Comprehensive Plan from the start of the process. 


It cannot now seek to divorce the Planning Commission from the Comprehensive Plan, nor can 


the circuit court order the Planning Commission not to consider the Comprehensive Plan. Yes, it 
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is true that the Comprehensive Plan is not mandatory, but that does not mean that it cannot be 


considered by the Planning Commission. In fact, it must be considered. The possibility that some 


projects might be approved that are inconsistent with the Comprehensive Plan does not render the 


consideration of the Comprehensive Plan arbitrary.3 


This is true for both the density and the septic considerations that were included in the 


Comprehensive Plan and included as grounds for rejection of the proposed Langford Hills 


subdivision by the Planning Commission. Without dispute, the proposed subdivision is 


inconsistent with the Comprehensive Plan and does not advance the goal of reducing septic tank 


lots. As such, some evidence supports the decision of the Planning Commission, and Judge Price 


erred in failing to affirm. Judge Price’s order must be reversed to the extent it suggests that it was 


error for the Planning Commission to consider the Comprehensive Plan and purports to bar the 


Planning Commission for any consideration of the Comprehensive Plan on remand or in 


connection with any future applications for the subdivision. 


                                                 
3 In considering this issue, Judge Price appears to have improperly considered the comments of 
the dissenting members of the Planning Commission as an indication that the decision of the body 
as a whole was arbitrary. (Order, R. at ____). This was error. Like the governing body of a 
municipality or county, the Planning Commission “acts as a collective body, not as individuals, 
and decisions made in this fashion are the product of debate and compromise.” Bear Enters. v. Cty. 
of Greenville, 319 S.C. 137, 141-42 n. 1, 459 S.E.2d 883, 886 n. 1 (Ct. App. 1995). Thus, it is 
improper to view the statements of individual members of the Planning Commission who may 
have disagreed with the Planning’s Commission decision “to impeach” the Planning 
Commission’s decision. See id. To the contrary, the presence of vigorous debate shows that the 
body as whole considered the applicable facts and law in reaching its decision.  
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B. The circuit court erred in finding that the Planning Commission could not 
consider Judge Verdin’s order with respect to an earlier application for the 
same subdivision. 


1. Nothing barred the Commission from considering this order issued in 
connection with a similar proposal on the same property. 


As an initial matter, Judge Price erred in finding that Judge Verdin’s order was limited to 


the issue of notice or “whether the Planning Commission is required to publish its reason for denial 


in its written denial letter.”  (Order, R. at ____). Judge Verdin’s order also stated, “The Court does 


not find that that Respondent made its decision with no evidentiary support or in an arbitrary or 


capricious manner.”  (Order, R. at ___). This sentence is a direct affirmance of the Planning 


Commission’s rejection of the January Application. In reaching this result, Judge Verdin cited the 


septic tank and density concerns. (Order, R. at ____).4 Thus, to the extent the applications raised 


similar issues, Judge Verdin’s order constitutes an additional basis for denying the application.  


2. Judge Verdin’s order had preclusive effect. 


“Res judicata bars relitigation of the same cause of action while collateral estoppel bars 


relitigation of the same facts or issues necessarily determined in the former proceeding.” S.C. Pub. 


Interest Found. v. Greenville Cty., 401 S.C. 377, 385-86, 737 S.E.2d 502, 506 (Ct. App. 2013) 


(quoting Pye v. Aycock, 325 S.C. 426, 436, 480 S.E.2d 455, 460 (Ct. App. 1997)). The difference 


between the two has been explained as follows:  


                                                 
4 At the hearing, Judge Price acknowledged the broader scope of Judge Verdin’s order and stated, 
 


I mean, Judge Verdin’s order -- she did indicate that the Court does not find that 
the respondent’s made its decision with no evidentiary support or in an arbitrary or 
capricious manner. But what we have here is, is that you’re right, you do have an 
updated plat each time that you go back, and if they’re just going to keep resting on 
the previous laurels, then you’re right, it’ll never get developed. 
 


(Tr. at 22:14-21, R. at ____). Judge Price’s order, however, sidesteps this issue by ignoring any 
inconvenient language in Judge Verdin’s order. (Order, R. at ____).  
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A final judgment on the merits in a prior action will conclude the parties and their 
privies under the doctrine of res judicata in a second action based on the same claim 
as to issues actually litigated and as to issues which might have been litigated in the 
first action. Under the doctrine of collateral estoppel, on the other hand, the second 
action is based upon a different claim and the judgment in the first action precludes 
relitigation of only those issues actually and necessarily litigated and determined in 
the first suit. 


 
Id. at 386, 480 S.E.2d at 507 (quoting Beall v. Doe, 281 S.C. 363, 369 n. 1, 315 S.E.2d 186, 190 


n. 1 (Ct. App. 1984)). As discussed below, both doctrines should have applied with respect to the 


consideration of the application at issue. 


a. Collateral Estoppel 


The party asserting collateral estoppel must demonstrate that the issue in the later action 


was (1) actually litigated in the prior action; (2) directly determined in the prior action; and (3) 


necessary to support the prior judgment. Beall, 281 S.C. at 369 n. 1, 315 S.E.2d at 189–90 n. 1. 


Each of these elements is present as between the two appeals. The same issues presented to Judge 


Price with respect to septic use and the Comprehensive Plan were decided by Judge Verdin.  


South Carolina law is clear that “mutuality of parties . . . is not necessary for the application 


of collateral estoppel where the party against whom estoppel is asserted had a full and fair 


opportunity to previously litigate the issues.” Carolina Renewal, Inc. v. S.C. Dep’t Transp., 385 


S.C. 550, 555, 684 S.E.2d 779, 782 (Ct. App. 2009) (quoting Snavely v. AMISUB of S.C., Inc., 379 


S.C. 386, 398, 665 S.E.2d 222, 228 (Ct. App. 2008)) (emphasis added). In Carolina Renewal, the 


plaintiff’s owner brought a separate action against the SCDOT. This Court held that a subsequent 


action of Carolina Renewal was barred by collateral estoppel, despite the fact that Carolina 


Renewal’s owner, and not the company itself, filed the prior lawsuit: “This fact is of no 


consequence to us on appeal. In our view, because the interests of Carolina Renewal and Smith 


[the owner] are identical, we see no reason to find Carolina Renewal lacked a full and fair 
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opportunity to litigate the issue of damages under the contract with SCDOT.” Id. at 555-56,  684 


S.E.2d at 782-83. 


Here, Mark III had an option to purchase the property but abandoned it after the April 27, 


2022 Planning Commission meeting, likely due to the Planning Commission’s denial of its 


application. (Appellant’s Brief at 8, R. at ____). At the April 27 meeting, Beeson appeared as “the 


developer.” (Minutes of April 27, 2022 Planning Commission meeting, R. at ____). Beeson is the 


registered agent for Mark III. (Secretary of State website record, R. at ____). Shortly thereafter, 


the Beeson Trust bought the subject property. (Deed, R. at ____). The Trustee for the Beeson Trust 


has been the attorney representing the applicant in all three appeals filed as to the subdivision and 


is counsel for the Respondent in this appeal. As such, the current owner of the property at issue 


has had “had a full and fair opportunity to . . . litigate the issues” as to each application considered 


by the Planning Commission and each appeal taken to date. Carolina Renewal, 385 S.C. at 555, 


684 S.E.2d at 782.  


The density and septic issues were raised to Judge Verdin, and she determined that there 


was evidence supporting the Planning Commission’s denial. (Order, R. at ____). As a result, those 


issues should have been settled and Judge Price erred in ruling otherwise. 


b. Res Judicata 


Res judicata requires the following elements: “(1) identity of the parties; (2) identity of the 


subject matter; and (3) adjudication of the issue in the former suit.”  Riedman Corp. v. Greenville 


Steel Structures, Inc., 308 S.C. 467, 469, 419 S.E.2d 217, 218 (1992). Each of these elements is 


present here.  


First, there is a clear identity or privy of parties. The same engineer has represented the 


developer each time in front of the Planning Commission. See S.C. Pub. Interest Found.,  401 S.C. 


at 386, 480 S.E.2d at 507 (“A final judgment on the merits in a prior action will conclude the 
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parties and their privies under the doctrine of res judicata in a second action based on the same 


claim as to issues actually litigated and as to issues which might have been litigated in the first 


action.”) (emphasis added); Lowe v. Clayton, 264 S.C. 75, 82, 212 S.E.2d 582, 585-86 (1975) (“In 


other words, the rule precluding relitigation of issues which might have been raised in the prior 


action applies only where the two actions involve the same cause of action; but all questions which 


were actually litigated in the prior action and determined by the judgment are conclusive in any 


subsequent action between the parties, or their privies, regardless of whether the subsequent action 


involves the same or a different cause of action.”) (emphasis added). The representatives of the 


developer are from the same entity, Mark III. The same legal counsel has represented the developer 


in each appeal. The fact that the application replaced the name “Mark III” with that of the Beeson 


Trust does not change this fact. Indeed, it highlights the fact that the parties are the same. The 


Respondent here was the attorney representing the developer in the prior appeals, the same 


witnesses appeared for each application, and the registered agent for Mark III and “the developer” 


appearing at the April 27, 2022 Planning Commission meeting is the settlor for the Beeson Trust.  


 The subject matter – the Langford Hills subdivision application – is also the same. As the 


Minutes of the July 27, 2022 meeting show, the issues presented to the Planning Commission with 


respect to the July Application were the same as those discussed and decided in Judge Verdin’s 


order. As a result, Judge Price erred in failing to find that res judicata barred relitigation of these 


issues.  


C. The circuit court erred in finding that the Planning Commission could not 
incorporate its previous rulings as to the subdivision as a basis for denying this 
latest application. 


Again, Judge Price was required to consider this appeal using an “any evidence” standard. 


See, e.g., Kurschner, 376 S.C. at 173-174, 656 S.E.2d at 351. The Planning Commission included 


as one basis for its decision the reasons it had previously given for denying the earlier Langford 
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Hills applications. Those reasons are as set forth in the earlier minutes and as affirmed by Judge 


Verdin. Judge Price fixated on the minor differences in the July Application and found that it was 


an abuse of discretion for the Planning Commission to include its prior decisions as a basis for 


rejecting the application. (Order, R. at ____). This was error. Nothing bars the Planning 


Commission from using its earlier decisions as a basis for rejecting an application. It only stands 


to reason that the Planning Commission should consider those decisions as part of its charge to 


“facilitate implementation of planning elements.” S.C. Code Ann. § 6-29-340(B)(2)(f). This 


consideration is supported by the evidence and does not amount to an error of law. Therefore, 


Judge Price erred in reversing the Planning Commission on this ground. 


II. The circuit court erroneously stripped the Planning Commission of its discretion in 
the consideration of a preliminary subdivision plat in ordering that the Planning 
Commission has “no authority to deny a project” if an application meets certain 
criteria. 


Judge Price went well beyond mere reversal of the Planning Commission. He created a 


completely new standard that requires approval of a preliminary subdivision application if the 


application: 


(1) substantially complies with the Greenville County Land Development 
Regulations (the “LDR”), (2) complies with applicable zoning ordinances (3) 
complies with applicable State statutes, and (4) no variance from the LDR is 
requested, then the Planning Commission has no authority to deny a project, and to 
do so is an abuse of discretion. (emphasis added). 


(Order, R. at ____). As such, he departed from the any evidence standard of review and the 


requirements of the Act and the LDR, which give the Planning Commission sole authority to 


approve or deny preliminary plan applications. Nothing in the Act, the LDR, or any case law 


interpreting the same establishes that applicants have a right to approval. Just the opposite is true.  


In Kurschner v. City of Camden Planning Commission, the plaintiffs also argued for a new 


standard of review, but the South Carolina Supreme Court rejected this argument:    







15 
 


In our view, the Kurschners are essentially urging this Court to reject the any 
evidence standard of appellate review that is consistently-utilized in these types of 
cases and asking us to adopt an appellate review somewhere between a substantial 
evidence and de novo in examining decisions of a planning commission. We 
decline to do so. 


376 S.C. at 173, 656 S.E.2d at 351. The Kurschner court went on to state: “We refuse to apply a 


standard of review different from the any evidence standard in this case, for any other standard of 


review would be contrary to the legislature’s intent in granting a planning commission broad 


discretion in this area.” Id. at 174, 656 S.E.2d at 351. As such, this portion of Judge Price’s order 


must be reversed and the Planning Commission’s discretion must be restored. 


III. Should the Court find that the circuit court did not err in reversing the decision of 
the Planning Commission, the Court must clarify the relief ordered by the circuit 
court consistent with the applicable statutes and standard of review. 


In the event the Court is persuaded that the Planning Commission abused its discretion in 


denying the July Application, the Planning Commission asks that the relief ordered by Judge Price 


be reversed.  


As set forth in Judge Price’s Order, the Developer “may refile a new application with the 


Planning Commission for the Langford Hills Subdivision. The [Developer] has leave to make 


modifications to the application to ensure that it substantially complies with relevant statutes, land 


development regulations, and any applicable ordinances.”  (Order, R. at ____). Under the Act, the 


circuit court has the following authority:  


[T]he presiding judge of the circuit court of the county must proceed to hear and 
pass upon the appeal on the certified record of the board proceedings. The findings 
of fact by the board of appeals must be treated in the same manner as a finding of 
fact by a jury, and the court may not take additional evidence. In the event the judge 
determines that the certified record is insufficient for review, the matter may be 
remanded to the zoning board of appeals for rehearing. In determining the questions 
presented by the appeal, the court must determine only whether the decision of the 
board is correct as a matter of law. 
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S.C. Code Ann. § 9-29-840(A). The circuit court does not have the authority to allow an amended 


application. In addition, and as argued above, Judge Price cannot alter the “any evidence” standard 


of review in favor of a “substantial compliance” standard.  


Judge Price’s order then goes on to limit what can be considered by the Planning 


Commission as follows: “In its consideration for approval, conditional approval, or denial, the 


Planning Commission is barred from (1) using the Comprehensive Plan as a basis for denial, (2) 


Judge Verdin’s June 3, 2022 Order as a basis for denial, and (3) any of the other reason’s similar 


applications were denied previously as a basis for denial.”  (Order, R. at ____). As argued above, 


nothing bars the Planning Commission from considering evidence of this type, and the Act and 


precedent both contemplate that the Planning Commission will consider the Comprehensive Plan.  


In addition, Judge Price’s order left the Planning Commission with no discretion to deny 


the application, essentially pre-ordaining that this subdivision will be approved, one way or 


another, and reserving jurisdiction in Judge Price himself should that approval not occur on 


remand. (Order, R. at ___). He ordered, “Should I find that the reasons or basis for denial is or are 


not supported by law, the facts, are arbitrary, unreasonable, harmless error or an abuse of 


discretion, then the matter will again be remanded back to the Planning Commission with direct 


orders to approve the application as filed.”  This mandate goes well beyond providing guidance on 


remand and erroneously substitutes Judge Price’s judgment for that of the Planning Commission. 


Similarly, the determination of whether a defect in a subdivision application constitutes harmless 


error is, in the first instance, for the Planning Commission to decide. The circuit court’s jurisdiction 


on an appeal from the Planning Commission is limited to determining whether such a decision had 


the support of any evidence, was made arbitrarily, or constituted an error of law. See Kurschner, 


376 S.C. at 174-75 656 S.E.2d at 351-52. It was error for the circuit court to expand that authority 
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to reach its preferred outcome in this case. See Grays Hill Baptist Church, 431 S.C. at 637, 850 


S.E.2d at 33  (“Indeed, we will not substitute our judgment for that of the reviewing body, even if 


we disagree with the decision.”). 


CONCLUSION 


The Planning Commission’s decision was supported by the evidence, was not based on any 


error of law, was not arbitrary or unreasonable, and did not constitute an abuse of discretion. The 


circuit court erred in finding otherwise. As such, Judge Price’s order should be reversed outright. 


In the event the Court disagrees, this matter should be reversed and remanded for consideration 


consistent with the Act and the applicable Greenville County ordinances.  
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