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STATEMENT OF ISSUES ON APPEAL

1. DID THE MASTER IN EQU_ITY ERR: (i) IN GRANTING SUMMARY JUDGMENT
TO RESPONDENT BECAUSE IT WAS NOT THE HOLDER OF APPELLANT’S
NOTE AND MORTGAGE AND (ii) WAS NOT THE PERSON ENTITLED TO
ENFORCE THE INSTRUMENT UNDER SOUTH CAROLINA LAW?

2. DID THE MASTER IN EQUITY ERR IN GRANTING SUMMARY JUDGMENT TO
RESPONDENT BY RELYING ON BANKRUPTCY COURT’S JANUARY 15, 2019
INVALID ORDER THAT AS OWNER OF THE NOTE, RESPONDENT HAD THE
RIGHT TO ENFORCE THE INSTRUMENT?

3. DID THE MASTER IN EQUITY ERR IN GRANTING SUMMARY JUDGMENT TO
RESPONDENT BY FRADULENTLY ALTERING THE BANKRUPTCY COURT’S
SEPTEMBER 28, 2018 MOOT ORDER FROM SERVICER TO NOTEHOLDER TO
FAVOR DITECH AND, IN TURN, RESPONDENT?

4. DID THE MASTER IN EQUITY ERR IN CONCLUDING AS LAW THAT.RES

JUDICATA BARRED APPELLANT FROM RAISING RESPONDNT’S STANDING
IN THE FORECLOSURE CASE?

~

STATEMENT OF THE CASE

On February 20, 2004, appellant Johnson D. Koola (“Koola” or “appellant™) pqrchased a
condominium in Cambridgel Lakes subdivision in Mt. Pleasant, Charleston County, South
Carolina and executed a Note in favor of Countrywide Home Loans, Inc., (“Countrywide) FO
$136,192.00 with interest accruing at 5.75% per anmnum and a Mortgage in favor of Mortgage
Electronic Registration Systems, Inc., (“MERS”).

Due to financial difficulties caused by loss of employment .since .the end of 2005,
_economic récession of 2007 — '2009, and inability to sell the condominium to pay off mortgage
related dues, Koola filed Chapter 7 Bankruptcy in March 2009 which was closed in July 2009.
Shortly thereafter, Koola fell behind his mortgage related payments.

A . In July 2010, BAC Home Loans Servicing, LP fka Countrywide Home Loans Servicing,

LP filed a foreclosure action against Koola. Koola filed a counterclaim.in the foreclosure case



alleging violation of Federal Real Estate Apprais_al .Guidelines, Public Law 101.73. Because of |
‘ CountryWidé’s Bankruptcy and Federal charges against Bank of America, N.A., alleging fraud in
| its acquisition of the assets of bankrupt Countrywide, the foreclosure action was not prosecuted
until 2014: On Septémber 9, ‘2013, The Master in Equity dismissed the forecldsufe caée stating
nonéuit pu_rsuant to R. 41(a), SCRCP. Based on a Motion by Kocﬂa to Reinstate the Foreclqéure‘
action, the Master ip Equity reinstated the case on January 28, 2014. On March 26, 2014, th¢
Master in Equity granted Summary Judgment to plaintiff dismissing Koola’s counterclaims.
Appeal of the dismisseél counterclaims was not successful. Thereafter, Koola unsuccessfully
removed the cduntercIaims to the District Court alleging Federal Question Juriédiction.
Subsequent Appeals were also unsuccessful. -
In March 2018, Koola filed Chai)ter 13 Baﬁkruptcy petitidn as a fneans to pay off the
mortgage related dues by selling his condomipium during _BMptcy, which was possible
~ because condominium had appreciated considerably. In the Pétition, Koola named Bank of
America, N.A., (“BAC”),.as the creditor. However, on April 19, 2018, Ditech Financiél, LLC
| (“Ditgch.”) filed Proof 6f Claim and became Kooia’s “creditor” in thé Bankruptcy. Claiming that |
- on June 10, 2018, Ditech transferred a “claim other than. for-security” and on July 10, 2018,
Ditech soid ownership of the loan to U.S. Bank Trust,. N.A., as Trustee for LSF]O Master
' Participgtion Trust (“U.S. Bank Trust” or rcsbondent”), U.S. Bank Trust bécame Koola’s
credito\r in Banhuptcy since July 2018. On November 13, 2018, U'S,' Bank Trust .ﬁléd »Pr'oof of-
Claim statfng: '(i)' it was the current creditor, and (ii) it acquired the claim from Federal Nétio'nal
| Mortgage Association (“Fannie. .Mae’f). Koqla;_unsu'ccessfully' challenged Ditech’s and U.S. Bank
Trust” standing in Koola’s Bankruptc_y becaﬁse of their failure to produce the original Note duly

indorsed to them. Nevertheless, the Bankruptcy Court dismissed Koola’s Chai)ter 13 Petition.



In March 2021, Koola ﬁled second Chapter 13 Bankruptcy ?etition as a means to pay off
the mortgage related dues by selling his condominium during Bankruptéy. In April 2021, U.S.
‘Bank 'Trdst filed a Proof of Claim in Koola’s 2021 Eadkruptcy stating that it was: t}re current
creditor, and it did not 'acquire the claim from someone else. US Bank Trust had ﬁled’ three
dz'ﬁ’érent claims in Koola s Mo Bankruptcies. Koola-chal'lenged U.S. Bank Trust’s standing
because it did not produce the. original Nete' to . substantiate its standing. Nevertheless, the "
Bankruptey Court dismissed Koola’s second Chapter 13 Petition with prejudice.

_Orr February 14, 2023, U.S. Bank Trus‘r filed Motion for Summary Judgment. After a
Hearing on the Motlon the Master in Equlty ﬁled an Order on Apr1l 13,2023 grantmg Summary

Judgment to U.S. Bank Trust. On May 17, 2023 Koola filed Notice of Appeal.

ARGUMENTTI .

BECAUSE GENUiNE ISSUES OF MATERIAL FACTS EXISTED AS TO
WHETHER: (i) THE RESPONDENT WAS:"(1) THE HOLDER OF APPELLANT’S NOTE
AND MORTGAGE, AND (2) HAD STANDING IN THE FORECLOSURE CASE, AND (ii)
THE MASTER IN EQUITY HAD JURISDICTION OVER RESPONDENT AND ITS
CLAIMS, SUMMARY JUDGMENT WAS NOT APPROPRIATE IN THE FORECLOSURE
CASE.

FACTS OF THE CASE

On February 15,2023, U.S. Bank Trust filed Motion for Summary Judgment, [Record] in
its foreclosure case against Koola, and the Motion Hearing was set for March 6, 2023 and later
reset for March 22, 2023 In support of the Motion, 1t filed, mter alia:

(1) an “Affidavit of Indebtedness,” [Record], in which the affiant stated that Koola

obtained a mortgage loan from Countrywide Home Loans, Inc., and signed a promissory note in

favor of Countrywide, and -



(i1) a copy of the N’dre, [Record],. executed by Koola in favor of the original lender
"Countrywide, which was not indorsed to U.S. Bank Trust.

| In résponse, Keola filed: |

(i) Affidavit of Defendant Johnson D.. Koola filed on March 2, 2023, [Record], in which
he stated that the’Note contained, infer alia, a provision according to which only the Noteholder
is entitled to receive payments from the debtor.

(i1) “Brief of Defendants against Summary Judgmenr of the Plaintiff” filed on March 2,
2023, [Record], in which Koola stated that U.S. Bank Trustllacked etanding and is not the person
entitled to enforce the instrument.

(1r1) “Supplemental Brief of Defendants against Summary Judgment of the Plamtﬁf’
filed on March 21, 2023, [Record] in which Koola argued inter alza that: (1) U S. Bank Trust
lacked standing in Koola’s foreclosure case; and (ii) Consequently, the Master in Equity lacked
jurisdiction over U.S. Bank Trust and its claims against Koola. |

During the Hearing on March 22, 2023, U.S. Bank Trust did not defend its foreclosure
case as to whether it Was (i) the Holder of Koola’s Note and Mortgage, (ii) entitled te enforce the
instrument under South Carolina law, and (iiij had standing in its foreclosure case against Koola. . |
Instead, it argued that it should be_ granted Summary Judgment relying on Bankruptcy Court’s
Qrders in Koela’s Bankruptcy. Without ascertaining from the records whether U.S. Bank Trust 7
was the Noteholder, the Master in Equity falsely concluded that U.S. Bank Trust produced the
Note, and additionally relying on the Bankruptcy Court’s September 28, 2018 and .January 15,
2019 Orders, [Record], the Master in Equity granted Summary judgrrlent to U.S. Bank Trust. On
April 13, 2023, the Master in Equity filed the formal Order. [Record on App.eal]. 'On April 21,

2023, Koola filed Motion for Reconsideration, [Record], which the Court denied in its Form 4



Order tiled on May 8, 2023, [Record] stating that it adof)ted U.S. Bank Trust’s “Plaintiff’s
Return to Motion for Reconsideration,” filed on April 27, 2023, [Record], as ti’lC basis of the
. Court’é Order.
ARGUMENTS
- U.S. Bank T rusi’s claims in the Motion for Summary Judgment
In the “Affidavit of Indebtedness” filed on February 15, 2023, [Recoi‘d], the affiant
stated, |
“My réview of the Servicing Récdrds reveals that on February 20, 2004, Johnsén D.
Koola (“Bor_r_ower”) obtained a mortgage loan from Countrywide Home Loans, Inc. and
signed a promissory note (the ‘Note’) in the amount of One Hundred Thirty-Six
Thousand Ninety-Two and 00/100 ($136,192.00) dollars, with interest accruing at 5.75%
~ per annum, payable to Countrywide Home Loans, Inc., its successors and assigns. A true
and accurate copy of the Note is attached and incorporated herein as Exhibit A”
Koola could not find a provision in the Note stating that the Note was payable to Countrywide’s
successors and aSsign;s.” Instead, the Note contained a provision: The Lender or anyone who
takes this Note by transfer and who is entitled to receive payments under this Note is called the
“Note Holdér.’” [The Note; Paragraph 1, Record]. U.S. Bgnk Trust is neither Countrywide’s
successor nor assignee of the Nofe. |
During the Motion Hearing, U.S. Bank Trust did: not produce the original Note duly
indorsed and conveyed to it by- the Qriginal lender Counfrywidé. Koola brings to the kind
attention of this Court that U.S. Bank Trust had claimed in the “Reissued'Ordér Stlbstituting
Plaintiff” filed on December 21, 2021, ['Record],. that (i) the Note and Mortgage are the subject
“of the foreclosure action and héld by U.S. Bank Trust and (ii) pursuant to Rule 17(a), SCRCP, it |
is the real party in interest in whose name this suit should be prosecuted: U.S. Bank Trust lied in.

the document filed in the Court on December 21, 2021 when it-claimed that it is the holder of

Koola’s Note and Mortgage, when it was not, and committed perjury.



In summary, U.S. Bank Trus.t U.S. Bank Trust was not the Holder of Koola’s Note and
Mortgage. |
Koola’s Responses to the Motion for Summary Judgment
The Note

In the Affidavit of Defendant Johnson D. Koola filed bn March 2, 2023, [Record], Koola
argued; The Mortgage Note is a promissory Note and is a contract under S.C. law, Citizens &
Nat’l ch_k v. Lanford, 313 S.C. 540-44; 443 S.E. 2d 549-51 (S.C. 1994). “Basic contract law
provides that when a contract is clear and unambiguous, the language alone determines the
contract’s force and effect.” Lewis v. Premium Im;. Corp., 351 S.C. 167, 171; 568 S.E.2d 36 1,
363 (S.C. 2002). (Internal citation omitted). Under the provisiqns of the Note, 6nly the
Noteholder is entitled to receive pay’m'ents. [Record]. The Master in Equity ought to have denied
the Summary Judgment Motion because U.S. Bank Trust did not prove .that it was the
Noteholder and was entitled to payment under' the contractual provision of the Note.
Disregarding the .contractual provision of the-Note, the Master in Equity granted Summary
Judgment to U.S. Bank Trust, which should be reversed upon Appellate Réview.
South Carolina Law: The Person entitled to enforce the instrument

Under South Carolina law:

“Person entitled to enforce” an instrument means the holder of the Note, S.C. Code Ann.
§ 36-3-301(0)"; '

S.C. Code Ann. § 36-30-301: “Person entitled to enforce” an instrument means (i) the
holder of the instrument, (ii) a nonholder in possession of the instrument who has the
rights of a holder, or (iii) a person not in possession of the instrument who is entitled to
enforce the instrument pursuant to Section 36-3-309 or 36-3-418(d). A person may be a
person entitled to enforce the instrument even though the person is not the owner of the
instrument or is in wrongful possession of the instrument.”



“Holder” means the person in possession of a negotiable instrument that is payable either
to bearer or an identified person that is the person in possession,

S.C. Code Ann. § 36-1-201(21);

“Negotiation” means a transfer of possession, whether voluntary or involuntary, of an
instrument by a person other than the issuer to a person who thereby becomes its holder,
S.C. Code Ann. § 36-3-201(a); (Emphasis added).

An instrument is transferred when it is delivered by a person other than its issuer for the
purpose of giving to the person receiving delivery the right to enforce the instrument,
S.C. Code Ann. § 36-3-203(a);

‘Negotiation of the instrument does not occur until the indorsement is made,
S.C. Code Ann. § 36-3-203(c).

In Bank of America v. Draper, 405 S.C. 214, 223; 746 S.E.2d 478, 482 (S.C. Ct. App.
2013), the Court of Appeals of South Carolina has interpreted the statutory provisions of S.C.
Code Ann. § 36-3-301(i): “A holder is a person in possession of instrument drawn, issued,
transferred or indorsed to him. S.C. Code Ann. § 36-3-201(2003).” This Court has ruled who can
institute a foreclosure action: “A mortgage and a note are separate securities for the same debt,
-and a mortgagee who has a note and a mortgege to secure a debt has the option to either bring an
.ection on the note or to.pursue a foreclosure action.” Id., 405 S.C. at 220-21, 746 S.E.2d at 481.
(Internal citation omitted). Under (i) the provisions of the Note, (ii) South Carolirla substantive
law, S.C. .Code Ann. § 36-3-301(i), and (111) Bank of America v. Draper, Id., U.S. Bank Trust was
not entltled to enforce the instrument and bring the foreclosure action against Koola |
The Court of Appeals has determined what are the evidences'necessary to institute a
foreclosure action:
“Draper originally executed the note to America’s Wholesale .Lender. Through a series of
transactions and mergers, the Bank became the holder of the note...Because the evidence

indicates the Bank dzd hold the note, the master did not err in granting summary
Jjudgment on this issue.

Id., 405 S.C. at 223-24; 746 S.E.2d at 483 (Emphasis in italics added).

LD



Real Party in Interest
““Rule 17(a) of the South Carolina Rules of Civil Procedure requires that every action be
prosecuted “in the name of the real party in interest.”...The South Carolina rule...has
been regarded.as embodying the concept that an action shall be prosecuted “in the name
of the party who, by the substantive law, has the right sought to be enforced.” It is

ownership of the right sought to be enforced [holder of the Note] which qualifies one as a
real party in interest, rather than absolute ownersth of specific property [owner of the
Note] 2 '
1d., 405 S.C. at 220; 746 S.E.2d at 481. (Emphasis added).
“[TThe burden of compliance with Rule l7(a)' and its real party in interest requirement
falls to the plaintiff.” Fisher v. Huckabee, 422 S.C. 234, 237-38, 241; 811 S.E.2d 739, 740, 742
(S.C. 2018). U.S. Bank Trust did not prove that it has the ownership of the right to be enforced,
and therefore, that it was not a real party in interest in Koola’s foreclosure case.

U.S. Bank Trust lacked standing n Koola’s Foreclosure case.

“‘Standing refers to a party’s right to make a legal claim or seek judicial enforcement of a
duty or right”...”Standing is...that concept of justiciability that is concerned with
whether a particular person may raise legal arguments or claims”...”Standing is a
fundamental requirement for instituting an action.””

Bank of America v. Draper, 405 S.C.219-20; 746 S.E.2d 480-81.

In the foreclosure case, U.S. Bank Trust did not produce the original Note that was

delivered to it after indorsement, either to the Order or in blank, by the original lender or anyv

subsequent Noteholder and did not defend its standing.

“A plaintiff must have standing to institute an action.” (i) “Standing refers to a party’s
right to make a legal claim or seek judicial enforcement of a duty or right.” (ii) “To have
stariding...one must be a real party in interest. A real party in interest is one who has a
real, material, or substantial interest in the subject matter of the action, as opposed to one
who has only a nominal or technical interest in the action.” (iii) The burden of
compliance with Rule 17(a) and its real party in interest falls to the plaintiff.” (Internal
citations omitted).

Murray v. Estate of Murray, 436 S.C. 99, 111; 871 S. E 7d 173, 179 (S.C. Ct. App 7022)
(Internal citations omltted)

BN



“In order to have standing to prosecute an action, a plaintiff must have a personal
standing or interest in the subject matter of the lawsuit...Standing is a fundamental

~ requirement for instituting an action...No justiciable controversy is presented unless the
plaintiff has standing to maintain an action.”

Brock v. Bennett, 313 S.C. 513, 517, 519; 443 S.E.2d 409, 411, 412-13-(S.C. CtApp
1994) (Internal citations omitted).

“As the party moving for summary judgment, the initial burden was on Bank to prove

standing.... In support of its motion for summary judgment, Bank submitted copies of the

~ original note and mortgage, copies of allonges to the note and assignments of the

mortgage, and the affidavit of Joseph G. Devine, Jr.,...Accordingly, we find Bank

established that it is a holder of the note and mortgage and, as a result met its initial
burden of demonstrating standing.” (Emphasis added)

Bank of N.Y. Mellon v. Lanier, 2019 S.C. App. Unpub. LEXIS 288, *5-*%6, 2019 WL
3714838 (S.C. Ct.App. 2019),

“Plaintiffs bear the .burden of establishing standing.” S Walk at Broadlands
Homeowners’s Ass’n v. Openband at Broadlands, LLC, 713 F.3d 175, 181 (4™ Cir. 2013) citing
Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992).
The “irreducible constitutional minimum of standing” has three components:
First, the plaintiff must have suffered an “injury in fact’ — an invasion of a legally
protected interest which is (a) concrete and particularized, and (b) “actual or imminent,
not ‘conjectural’ or ‘hypothetical.”” Second, there must be a causal connection between
the injury and the conduct complained of — the injury has to be “fairly...trace(able) to the
challenged action of the defendant, and not...th[e] result [of] the independent action of
some third party not before the court.” Third, it must be “likely” as opposed to merely
“speculative” that the injury will be redressed by a favorable decision.”
Smiley v. S.C. Dep’t of Health & Envtl. Control, 374 S.C. 326, 329; 649 S.E.2d 31, 32-33
(S.C. 2007). (Internal citations omitted). (Alterations in the original).
"For a plaintiff to possess standing, he must have suffered an injury-in—fact; which is a
concrete, particularized, and actual or imminent invasion of a legally protected interest. Sea

Pines Ass’n fdr the Port. Of Wildlife v. S.C. Dept. of Natural Res., 345 S.C. 594, 600-01; 500

S.E.2d 287, 291-92 (2001).



“The Court is obligated to raise an issue imblicating standing sua sponte, even if the
| parties fail to r'aise.it, because it implicates the Court’s subject matter jurisdiction.” Densmore v.
Litton Loan Servicing, L.P. (In re Densmore), 445 B.R. 307, 312 (Bankr. D. Vt., 2011). (Internal
citation is omitted). “Once it is detérmined a plaintiff has no standing to prosecute, the court
' must dismiss the action. Brock v. Bennett, 313 S.C. at 519; 443 S.C.2d at 413. The Master in
, Equity did nét ascertain whether U.S. Bank Trust had standing in Koola’s foreclosure case, and -
should have dismissed U.S. Bank Trust’s for‘eclosurev case upon finding that U.S. Bank Trust
lacked standing. Disregarding the mandate of the Supreme Court of South Carolina found 1n '
Brock v, Bennett, Id., the Master in Equity granted Summary.Judgment to U.S. Bank Trust.-
"U. S. Bank Trust did not prove that it has standing in the foreclosure case. The Master in
Equity also failed to ascertain whether U.lS. Bank Trust had standing in the foreclosufe cas%.

The Master In Equity lacked jurisdiction over U.S. Bank Trust and its claims against
Koola ‘ ' o

The Supreme Court of South Carolina has determined, “[J]urisdiction is composed of
three elements: (1) personal jurisdiction, (2) subject matter jurisdiction, and (3) the court’s power
'to render the partiéﬁla_rjudgment requested.” Limehousé v. Hulsey, 404 S.C. 93, 104; 744 S.E.2d
566, 572. .(S‘C' 2013). (Internal citation omitted). “The Court is obligatéd to raise an issue
implicéting standing sua sponte, even if the parties fail'tq raise it, because it implicates the
Court’s subject matter jurisdiction.” Densmore ;,. Litton Loan Servicing, L.P. (In re Densmore),
A445 B.R. 307, 312 (Bankr. D. Vt., 2011). (Internal Citatiqn is omitted); “Standing poses the
potential for a domino effect. If a party lacks standing to bring a matter before the court, the

court Jacks jurisdiction to decide the merits of the underlying case.” United States v. AVX Corp.

962 F.2d 108 (1% Cir. 1992). (Internal citation omitted).
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" In the “AfﬁdaVi£ of Indebtedness,” [Record], the affiant on behalf of U.S. Bank Trust
stated that on February 24, 2004, Koola obtained a mortgage loan frdm Counfrywide and signed
a promissory in the amount of $13.6,192.00. In supporf of its claim, it attached a true copy of the
Note that was originally given to -C:ountrywide. [Record on Appeal]. The said copy of the Note
did not show indorsement, either to Order or in blank, by Countrywide to ‘U.S. Bank Trust. In the
Affidavit, U.S. Bank Tfust didn’t saly. that itl had a claim against Koola; it just conﬁ\rmed that

‘- Countrywide had a claim against Kéola. The Master in Equity’s Court lacked ir rem jitrisdiction -
(subje_ct matter. jurisdiction) because U._S.. Bank Trust did not prove that it has a ‘clain.l against
Koola and right to payment from Koola. Fuﬁher, U.S. Bank Trust.is prosecuting Countrywide’s
claim rather than its own claim; thereforg, the .Court lacked in personam jurisdiction cv)ver.U.S.
Bank Trust. Here, the question ’i,s whether the Master in, Equity had jurisdiction to hear U.S.
Bank Trust ’sforeclosure- case again;vt.K;)ola. The answer is 'n~o.v

~ The Supreme Court oAf South Carolina has ruled: “Without jurisdiction, a court cannot proceed at
all in any case; jurisdiction is fhe power to declare law, and when it ceases to exist, the only
function remaining té a court is that of aimouncing the fact and disrrﬁssing the cause.” iimehou&e
1.). Hulseﬁ 404 S.C. at 104; 744 SE.2d at 572. (Internal citation omitted). “A judgment of a court
without éubject matter jurisdiction i; void and f:onstitutes,grounds for the court to vacate the
judgment under Rule> 60(b)(4.)...A void. judgmént is one that, from its inception, is a complete
nullity and is without legal effect and must be - distinguished from one which is merely

“voidable.” Gaiﬁey v. Gaz‘ney, 382'VS.C. 414, 424; 675 S.B.2d 792, 797 (Ct. App. S.C. 2009).

~ (Internal éitatiqns oAmitted). “A judgment is void if a court acts without personal jﬁrisdiction.”

BB&T v. faylor, 369 S.C.548, 551; 633 S.E.2d 501, 503 (S.C. 2006). (Internal citations omitted).

“Subject matter jurisdiction cannot be forfeited or waived, and can be raised by a party, or by the
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court sua sponte, at any time prior to final judgment.” Arbauch v. Y& H Corp. 546 US. 500, 514,
126 S.Ct. [ 315},1235, 163 L. Ed. 2d 1097 (7006) ” |
In Bunkum v. Manor Pr opemes 311 S.C. 95, 99-100; 467 S. E 2d 758, 761 (S C. Ct.App.
1996), the creditor brought a declaratory judgment action to determine claims against the debtor -
and to quiet title in property. The action was referred to a master in equity, who entered a
judgmenf in favor of the creditor and ordered the debtor to post an appéal bond. Upon remitter,
the master entered a supplemental order assessing appellate costs, fees, interest, and attorney’s
fees against ;che debtor for a total of $34,666.71 instead of commencing an action against the
~ debtor on the appeal bond. The debtor nejther attended the Heaﬁng nor appealed the Order.
Subsequently, the creditor presented the Sheriff with an Execu_t:ion against the real pfoperty, |
which was appealed to the Circﬁit Court. The Circuit Court denied the Appeal. On Appeal, the
.Court of Appeals ruled:. | |
“We are rﬁindful of Bunkum’s [debtor’s] failure to appear before the master at the
hearing on the motion, and her failure to directly appeal the master’s order. Ordinarily,,
she should have been procedurally barred from challenging the order. However, issues
relating to subject matter jurisdiction may be raised at any time, cannot be waived even

by consent, and should be taken notice of by this court on our own motion.” (Internal .
citations omitted.)

Acc;)rdingly; the Court of Appeals. feversed the lower courts.

Under the .Authority in Bunkum v. 1’\2anor Properties, Id., and cése laws related to
_ jurisdictioﬁ cited in this seétion, thié Court, upon Appellété Revie_\.v,. should reverse the Judgment
of the Maser in Equity memorialized in his April 13, 2023 Order for lack of jurisdiction.

In Paramou‘nt Fund, Inc. v. Cusaac, 282 S.C.-497, 499; 310 S.E.2d 354,' 355 (S.C. Ct.
App. 1984), (internal citétion omitted), the m'oﬁgégee, Paramount vFunAd, Inc.,i initiated a

foreclosure action on Cusaac. The instrument giving rise to this action was the mortgage

executed on behalf of Cusaac in 1966. Cusaac .died before the initiation of the case. The
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instrument was signed in Cusaac’s name, but the handwriting was not hers. Paramount’s

i

complaint alleged that an unknown agent or child of Cusaac executed the Note and Mortgage on
beh.alf. of Cusaac. Cusaac’s heirs denied this allegation. Nevertheless, the Circuit Court ordered
foreclosurg.

Upon Appellate Review, the Supreme Court of South Carolina ruled, inter alia:

1. ““In an action to foreclose a mortgage on real property, the mortgagee has the burden of /‘

proving a disputed mortgage by the preponderance of the evidence.” Id.

2. “Failure to prove the signature of the mortgage is fatal to the mortgagee’s claim. /d.
' 3'. “IA] mortgage cannot be established by conjecture or presumptic')n.”A 1d. (Internal
citations omitted).

Accordingly, the Supreme Court reversed the Circuit Court. In the instant case,'the
Master in Equity established mortgage by conj,ectufe or presumption, which should be reversed
by this Court. |

““In an action to foreclose a mortgage on real property, the mortgagee has the burden of
proving a disputed mortgage by the preponderaﬁce of the evidence.” Paramount Fund, Inc. »
Cusaac, Id., at 499; 310 S.E.2d at 355. (Internal cifation omitted). In the instanf[ case, U.S. Bank
Trust did not prove the disputed mortgage even by a scintilla of evidence
The Master in Eqﬁity’s April 13,2023 Order

In the April 13, 2023 Order, p. 3, lines 12 - 18, [Record] the Master in Equity
acknowledged Koola’s arguments that (i) U.S. Bank Trust and Fay Servicing “lack standing in.
Koola’s foreqlosure case; (i1) they have not established that they have clams against Koola and

have a right to enforce the claim against Koola in the foreclosure case under substantive law of

South Carolina; (iii) they are not the real party in interest under South Carolina Rule of Civil _
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‘Proced.u.re;-_(iv) Koola cited “Lack of an indorsement on the promissory note conveying the
promissory note to the U.S. Bank Trﬁst.” Tﬁe,Maste_r in Equity did nto éategoriceilly .sta'te thét
~ U.S. Bank Trust did not produce the Note and it was Koola’s Notehoider.
Inétead of making a judicial determination .of Koola’s arguments, the Master in Equity
concluded as law: |
 “With the production of the Note, Mortgage, abplicable Assignment(s), and affidavit of
indebtedness and Affidavit of Attorney fees Plaintiff has provided ample evidence that it -
is entitled to foreclosure in this matter and has properly established its damages due to the
Defendant’s breach of the terms and ponditions of the Note and Mortgage.”
April 13, 2023 Order, p. 12, lines 20-23. [Record oﬁ Appeal]
In coming to the above conclusioﬁ of law, the Master in Equity erred on multiple
grounds:
1. Under Findings of ‘Fact, the Mater in Equity did not find that U.S. Bank Tru_;,t was the
} holdef of Koola’s Note and Mortgage. Therefore, the Court’s conclusion that U.S. Bank
Trust produced the Note and Mortgage was an erroneous conclusion of law, which ﬁas
not suppor_ted by the evidence in the record and an ab‘use of judicial powér. In fécf, the
Bankruptcy Court fabricated evidence when it conclﬁded as law that U.S. Bank Trust
' produced the Note and Mortgage |
2. The United States Supreme Court and the Supreme Couft of South Carolina have ruled
that the assignméﬁt éf the mortgage as disﬁné"c from the debt, which it secures is nugatory
and confers no rights upon the assignée. Carpenter v. Lo;zgah, 83 U.S. 271, 274 (U.S.
1872); Hahn v Smith, 157 S.C. 157; 154 SE. 112 (S.C. 1930);. Therefore, the Court’s

conclusion that the Asslignmenfs of Mortgage entitled U.S. Bank Trust to foreclosure is a

collateral attack on the supremacy and authority of the Supreme Courts.
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3. In .the »Affidavit of I'ndebte'dne'ss filed on Fébruary 15, 2.023, [Record], the affiant didn’t
_ state that Kooial received a mortgégc loan from U.S. Bank Trust. It orﬂy stated that Koola
received a mortgage loan from Countrywide. "I“herefore, the Master in Eqﬁity’s
conclusion that Afﬁdavit of Inde;btednéss entitled U.S. Bank Trust to foreclose on

Koola’s property is én erroneous conclusion of law. |

4. Under South Cérolina law; S.C. C0d¢ Ann. § 36-3-301(1), Afﬁ.davit of Attofney fées did
not entitle U.S. Baﬁk Trust to the right to enforce the instrument. Therefore,_,tﬁe Master’s

Conclusion of Llaw that Affidavit of Attorney.fees entitled U.S. Bank Trust the right to

foreclose on Koola’s property is erroneous.

.5'. The Master in Equity is a Court of Equity and has a .duty to uphold the équity law of the
_ Sfate related to foreclosure, which is S.C. Code Ann. § 36-3-301(1): the Person entitled to
enforce the instrument is the Holdef of the Note. The Court did not cite the relevant
| South Carolina law anjwhere in. the 17-pages long Order. The Master in Equity rendered
the State law irrelevant in the Master’s Courtroom. | |
Summary ‘ _

U. S. Bank Trust is not“the Holder (;f Koola’s Note and Mortgage. In the Affidavit of '
Indebtedness, it just confirmed that Cduntrywide hqd a claim against Koﬂola. It lacked standing in
the féreclosure case. The Master in Equity lacked juﬁsdiction over U.SL Bank Trust and its

-claims. The Master in Equity should have dismissed'U.S. Bank Trust’s foreclosure case for lack
of standing and the Master in Equity’s lack of jurisdiction over U.S. Bank Trust and its claims,
.but didn’t. The Master in Equity’s conclusion of lgw that U.S. Bank Trust proauced the Note is a
fabrication of evidence. Upon Api)ellate Review, this Court should reverse the judgment of the

Master in Equity and void the foreclosure sale
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ARGUMENT o |
BECAUSE THE MASTER IN EQUITY RELIED ON BANKRUPTCY COURT’S
VOID AND INVALID ORDER THAT AS OWNER OF THE NOTE AND MORTGAE,
U.S. BANK TRUST WAS THE PROPER PARTY TO ENFORCE THE DEBT,
SUMMARY JUDGMENT WAS NOT APPROPRIATE IN THE FORECLOSURE CASE.
FACTS OF THE CASE
On Oct;)ber 5, 2018 and Novembe-f 13, 2018, U.S. Bank Trust claimed that Ditech: 1)
'transferre_d. a claim other tﬁan for security to U.S. Bank Trust on June 8, 2018 under the
provisions of Fed. R. Bankr. P. 3001(e)(2), and (ii) transferred ownership of Ditech’s claim to U.
S. Bank Trust on July 25, 2018, respectively. [Recbrd].
in the Proof of Claim filed in the Bankruptcy Court on Nov_embef 13; 2018, [Record]
i U.S. Bank Tru.st stated that: (i) U.S. Bank Trust was the current creditor_; and (ii) The claim has
been acquired from Fannie Mae.
~ In spite of Koola’s objections to U.S. Bank Trust’s claims, the }3ankruptcy Court filed an
Order onJ aﬁueuy 15, 2019, [Record], in favor of U.S. Bank Trust, which the Master in Equity
adopted in its April 13, 2023 Order; “By Order filed on January 15, 2019, the United States
Bankruptcy Court...made a specific finding that U.S. Bank was the owner of the Note and
_ Mortgage and the proper party to enforce the debt and expressly approved the proof of claim
filed by U.S. Bank Trust.” |

ARGUMENTS. . SN

U.S. Bank Trust lacked standing in Koola’s Bankruptcy, and consequently, the Bankruptcy
Court lacked subject matter jurisdiction over U.S. Bank Trust and its claims.

Pursuant to 11 U.S.C. §§101(10)(A), (5)(A) and South Carolina law, S.C. Code Ann. §
36-3-301(3) (2018), a creditor would have standing in Bankruptcy only if it is the holder of the

Note on or before the date when the Bankruptcy Petition is filed.
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On October 5, 2018, U.S. Bank Trust claimed that Ditech transferred a claim other than
for .;‘e>curity to U.S. Bank Trust on June 8, 2018 undgr, Fed. R. Bankr. P. 3001(e)(2). [Record on
"Appeal subject to Court Approval]. Under 11 U.S.C. §101(49)(A)(), the term security includes |
“note”. Thus, transfer of a claim other than for security means transfer of a claim without transfer
* of the note — an unsecured claim.

- In the Proof of Claim filed in the Bankruptcy Court on November 13, 2018, [Record],

U.S. -Bank Trust stated that: (i) U.S. Bank Trust was the current creditor; and (ii) The clairﬁ had '

| been acquifed from Fannie Mae. It did not file any proof ‘to prove that it had acquired the claim
from Fannie Mae and received the No1;e. |

Since U.S. Bank Trust had no claim — right to enforce the instrument — that arose at the

time of or before the order for relief concerning the debtor, it was not a creditor under 11 U.S.C.

§§10'1(10)(A)‘,'(5)(A), and it was not the holder of,Koola’s Note under S.C. Code Ann. §36-3-

| 301(1). Thergfore, it lackea standing in Koola’s Bankruptcy. 4 |
In Bankruptcy, “[A] “person entitled to enforce the note,” as defined in U.C.C. 3-301
[corresponding to S.C. Code Ann. § 36-3-301] has the requite standing tofilea propf of .claim in
a bankruptcy case.” Allen v. U.S. Bank NA (In re Allen), 472 B.R. 559, 565 (BAP, 9" Cir. 2012).
~ “In ordér to have standing to prosecute an action, a plaintiff must have a personal stake or
interest in the subject matter of the lawsuit.” Brock v. Bennetf, 313 S.C. 513, 517,‘ 519; 443
S.E.2d 409, 411, 412-13 (S.C. Ct.App. 1994). “A plaintiff mpst have standing to institute a;n
.action.’; -Murray v. Estate of Murray, 436 S.C. at 111; 871 S.E.2d at 179. f‘Plaintiffs bear the
* burden of establishing standing.” S. Walk at Broadlarids Homeowners’s Ass 'n v. Openband at
Zéroadlands, LLC, 713 F.3d 175, 181 (4" Cir. 2013) citing L’ujan V. Defendérs of I"Vildlifé; -504

U.S. 555, 561 (1992). In summary, U.S. Bank Trust lacked standing in Koola’s Bankruptcy.
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“The Court is obligated to raise an issue implicating standing sua sponte, even if the
parties féil to raise it, because if im};licateé fhe Court’s subject matter jurisdiction.” Densmore v.
Litton Loan Servicing, L.P. (In re _Denshwre), 445 B.R. 307, 312 (Bankr. D. Vt., 2011). (Internal
citation is omitted). “Standing poses the po'tentiél for a domino effect. If a party lacks standing to
bring a matter before the court, the court lacks jurisdiction to decide the merits of the .underlying
case.” United States v. AVX Corp. 962 F.2d 108 (1% Cir. 1992). (Internal citation omitfed).
(Emphasis added).

“With‘out jurisdiction, a court cannot proceed at all in any case; jurisdiction is the power
to declaie léw, and when it ceases to exist,. the only funqtion remaining to a court is that of
announcing the fact and dismissing the cause.” Lz"mehouse v. Hulsey, 404 S.C. at 104; 744 S.E.2d
at 572. (Internal citation omitted). ‘““A judgment of a court without subject matter juriédicﬁon is
V§id and constitutes grounds for the court to vacate the judgment under Rule 60(b)(4.)...A void
judgment is one that, from its inception, is a complete nullity and is witﬁout legal effeét and 'must '
be distinguished from one which is merely ‘voidable.” Gainey v. Gainey, 382 S.C. 414, 424;
.. 675 S.E.2d 792, 797 (Ct. App. S.C. 2009). (internal citations omitted). “A judgment is void if a
| court acts without personal jurisdiction.” BB&T v. Taylor, 369 S.C.54_8, 551; 633 S'.E.2d 501,
503 (S.C. 2006). (Internal citations omitted). In summary, the Bankruptcy Court lacked
jurisdiction over U.S. Bank Trust and its claims, and therefore, the Court’s January 15, 2019
Order is void.

Bankruptcy Court’s January 15, 2019 Order in favor of U.S. Bank Trust conflicts with South
Carolina substantive law, and is not valid in South Carolina Jurisdiction

Although U.S. Bank Trust lacked standing and the Bankruptcy Court lacked jurisdiction
over U.S. Bank Trust and its claims, the Bankruptcy Court filed an Order in favor of U.S. Bank

Trust on January 15, 2019 Order, [Record on Appeal], which the Master in Equity adopted in its
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the April 13, 2023 Order, [Record on Appeal]: “U. S. Bank Trust was the owner of Note and |
. mortgage and the propér party to enforce the debt.” The Court erred in granting Summary
Judgment to U.S. Bank Trust on two grounds:

First, for lack of U.S. Bank Trust’s standing in Kooia’s 2018ABankruptcy and the
Bankruptcy Court’s lack of jurisdiction over U.S. Bank Trust and its claims, the Bankiuptcy
Court’s Order was void, which was also void in South Carolina. “Without jurisdiction, a court
cannot proceed at all in any case; jurisdiction is the power to declare law, and when it ceases to
. exist, the only function remaining to a court is that of announcing the fact and dismissing the

- cause.” Limehouse v. Hulsey, 404 S.C. at 104; 744 S.E.2d at 572. (Internal citation omitted). ‘““A
judgment of a court without subject matter jurisdiction is void and constitutes grounds fof the
court to vacate the judgment under Rule 60(b)(4.)...A void judgment is one that, from its
incéptjon, is a complete nullity and is without legal effect and must be distinguished from one
which is merely ‘voidable.” Gainey v. Gainey, 382 S.C. 414, 424; 675 S.E.2d 792, 797 (Ct.A
App. S.C. 2009). (Ihternal citations omitted). “A judgment is void if a court acts without personal
jurigdiction.” BB&T v. Taylor, 369 S.C.548, 551; 633 S.E.2d 501, 503 (S.C. 2006). (Internal
citations omitted). In summary, the Bankruptcy Court lacked jurisdiction over U.S. Bank Trust |
and its claims, and therefore, the Court’s January 15, 2019 Order is void. The Bankruptcy
Court’s void Order is also void in South Carolina.

Second, The Bankruptcy Court’s order that “U.S. Bank Trust was}_the owner of Note and
Mortgage and thé proper party to enforce the debt” cénﬂicté with South Carolina substantive
law, S.C. Code Ann. § 36-3-30i(i): “The person entitled to enforce the instrument” [“the Note”-]

is the “holder of the Note.” The owner of the Note is not entitled to enforce the Note. Official
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comments to S.C. Code Ann. § 36-3-203 have made it abundantly clear the difference between
the holder of the note and owner of the Note:

“[A] person who has an ownership right in an instrument might not be a person
entitled to enforce the instrument. For example, suppose X is the owner and holder of an
instrument payable to X. X sells the instrument to Y but is unable to deliver immediate
possession to Y. Instead, X signs a document conveying all of X’s right, title, and interest
in the instrument to Y. Although the document may be effective to give Y a claim to
ownership of the instrument, Y is not a person entitled to enforce the instrument until Y
obtains possession of the instrument. No transfer of the instrument occurs under Section
3-203(a) until it is delivered to Y.” :

The ownef of the Note has no right to enforce the instrument as explained by Official comments

to S.C. Code Ann. § 36-3-203. The Bankruptcy Court’s Order conflicts with South Carolina law.
“Judgments of the bankruptcy courts are normally immune to collateral attack. They can

be relied upon by state courts. And when the judgment is final and valid, it is given appropriate
. effect as res judicata or as. collateral estoppel in subsequent pfoceedings in the state courts,
where it is there entitled to full faith and credit.” McNaughton-McKay Elec. Co. of N.C. v.
Andrich, 324 S.C. 275, 280; 482 S.E.2d 564, 567 (Ct.App. 1997); Marks v. Old S. Mortg. Corp.,-
2015 S.C. App. Unpub. LEXIS 289 #4 (S.C. Ct. pp. 2015). The Bankruptcy Court’s Order under
reference conflicted with South Carolina law, S.C. Code Ann. § 36-3-301(i), and is invalid in
South Carolina, and therefore, cannot be given “full faith and credit” under U.S. Const. art. 4. §1.
In Limehouse v. Hulsey, 404 S.C. 93; 744 S.E.2d 566 (8.C. 2013), the Soufh Carolina
Supreme Court explained, “Although federal and state courts form one system of jurisprudence,
federal courts have no general supervisory power over the state courts, and there is nothing a

' state court can do to affect federal practice and procedure...The United States Supreme Court
has explained that “courts of the two jurisdictions are not foreign to each other, nor to be treated |

by each other as such, but as courts of the same country, having jurisdictioﬁ partly different and

“partly concurrent.” /d., 404 S.C. at 1'09-10; 744 S.E.2d at 575. In the said case, the issue was the
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United States District Court’s Ordér) remanding the underlying case froxﬁ the District Court to the
State Court without certifying as mandated under 28 U.S.C.S §1447(§), and therefore, the
Districf Coﬁ_rt’s 4Ord‘er confradicted with the federal law. Based oﬁ these jurisdictional
considerations, South Carblina.Supreme Court reversed the iower court’s proceedings on the
ground that it has no obligation to honor a federal court’s Order when that Order contradicted
with the federal law. Accordingly, South Carolina Supreme Court ruled that the State court
procéedings conducted after the federal court’s entry of the remand were void. /d. 404 S.C. at
109-110; 566 S.E.2d at 575.
Applying the Conclusions of law in Limehouse v. Hulsey, 404 S.C. at 109—10; 744 S.E.2d

at 575 to ";he instant case, the Master in Equity should have determined that th¢ Bankruptcy
* Court’s Order conflicted with State law and is invalid in South Carolina Jurisdiction. The South -
Carolina Courts-have no obligation to honor and accord full faith and credit to the Bankruptcy
Court.’s Order which conflicted with. State léw. Pursu;mt to Wafe.and Ware 404 S.C. 1, 12; 743
S.E.2d 817, 823 (S.C. 2013), the South Carolina Court has no obligation to honor'and‘accord full
faith and credit to the Bankruptcy Court’s invalid Order, which is invalid in South Cafolina.
‘Summary

_ Upbn Appellate'Review, this Court shbuld rule that the Bankruptcy Court’s January 15,
2019 Order: (1) was void for_ want of jurisdiction, (ii) is invalid in South Carolipa Jurisdiction,
and (iii) cannot be given “full faith and credit” of fhe U.S. Constitution and revér'se the Master in
Equity’s April 13, 2023 Order granting Summary Judgment to U.S. Bank Trust and VOid. the

foreclosure sale. -
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rARGUMENT I |

BECAUSE THE MASTER IN EQUITY FRAUDULENTLY ALTERED THE A
BANKRYPTCY COURT’S SEPTEMBER 28, 2018 MOOT ORDER FROM SERVICER
TO NOTEHOLDER TO FAVOR DITECH, AND, IN TURN, RESPONDENT,
SUMMARY JUDGMENT WAS NOT APPROPRIATE IN THE FORECLOSURE CASE.
FACTS OF THE CASE -

In Koola’s 2018 Bankruptcy, Ditech filed Objection to Confirmation of Koola’s Chapter
13 Plan on April 4, 2018, [Reéord] on the ground that it was the Holder of Koola’s Note and |
Mortgage. in spite of Koola’s request and the Baﬁkruptcy Court’s Order, Ditech never produced
the original Note and Mortgage in the Court. |

In the Proof of Claim filed in the Bankruptcy Court on April 19, 2018, [Record], Ditech
claimed that: .(i) It was the é_urrént cfeditor; and (it) The claim had ﬁoi been acquired from
someone else. In support of the Propf of Claim, it filed, inter alia, a copy of the Note originally
executed by Koola in February 2004 in favor of the original lender Countrywide. Koola filed
Objections to Proof of Claim on the ground that it was not the Holder of Koola’s Note and
Mortgage. Ditech refiled the Proof of Claim on June 8, 2018, [Record], in which it reiterated its
claims in the April 19, 2018 Proof of Claim.

During fhe Hearing on June 21, 2018, Ditéch did not produce the original Note and
Mortgage to support its claims against Koola. Instead, it produced an Affidavit of Lost Note
dated January 15, 2015, [Record], 'during'.the Hearing. [The Affidavit was not filed in the
Bankruptcy Court, but presented to the Court duﬁng Hearing]. |

On June 8, 2018, Ditech transferred a “claim other than for security” under the provisions

of Fed. R. Bankr. P. 3001(e)(2), [Record on Appeal sﬁbject to Court approval], and on July 25,

2018, Ditech sold ownership of the loan to U.S. Bank Trust, N.A. [Record].

22



ARGUMENTS

Ditech lacked standing in Koola’s Bankruptcy, it ceased to be a real party in interest and
became a moot party in Koola’s Bankruptcy after the transfer of the alleged ownership of
its claims to U.S. Bank Trust on July 25, 2018.

Pursuant to 11 U.IS.C. §§101(10)(A),. (5)(A) and South Carolina law, S.C. Code Ann. §
36-3-301(1) (201 8), a creditor would have standing in Bankruptcy only if it is the holder of the
| ,Néte on or before the date when the Bankruptcy Petition is filed. In the Proof of Claim filed in
the Bankruptéy’. Court on April 19, 2018, [Recoyd‘]z Ditech claimed that: (1) It was the current |
Icreditor; and (ii) The claim had not been acquired from someone else. In support of the Proof of
Claim, it filed, inter alia, a copy of the Note originally egecuted by Koola.in February 2004 in
favor of the original lender Cohntrywide, thch was not indorsed to it. The said copy of the Note
did not prove thét (1) Ditech had a claim against Koola; and (ii) Ditech was the Holder of Koola’s
Note. Since Ditéch had no claim — the right to enforce the instrument — that arose at the time of
. or before the order for relief Eoncerning the debtof, it was _no;t a creditor under 11 U.S.C.
§§101(5)(A), (10)(A), and it was not the holder of Koola’s Note under S.C. que Ann. § 36-3-
301(1). Therefore, it lacked standing in Koola’s bankruptcy.
| In Bankruptcy, “[A] “person entitled to gnforce the note,” as deﬁngd in U.C.C. 3-301
[corresponding to S.C. Code Ann § 36-3-301] ha; the requite standing to file a proof of claim in
a bankruptcy case. Allen'v. U.S. Bank N. 4 (Inre Allen), 472 B.R. at 565. Ditech lacked staﬁding
in Koola’s 2018 Bankruptcy becat;se it was not the holder of Koola’s No.te.

“Standing poseé the potential for a domino effect. If a part}'; lacks standing to bring a
matter before the court, the court lacks jurisdiction to decide the merits of the uﬁderlying case.”
United Statés v. AVX Corp. 962 F.2d 108 (1% Cir. 1992). (Internal citation omitted). “Plaintiffs

havé the burden of establishing standing. If they cannot do so, their claims must be dismissé_d for
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lack of subject matter jﬁfisdiction. ..Because standing involves the federal court’s subject matter

jurisdiction, it can be raised sﬁa s\ponte.” HSBC Bank United States v. Rayford, 2007 U.S. Dist.

LEXIS 86215 *2 (D. S. D. Ohio, 2007). (Internal citation omitted). Consequently, the

Bankruptcy Court lgcked subject matter jurisdiction (lack of in rem and in personam

jurisdictions) over Ditech and its claims. |

Ditech’s Lost Note Affidavit

Instead of producing the original Note and Mortgage during the Hearing on June 21,

2018 to support its claims against Koola, Ditech produced an Afﬁdavjt of Lost Note dated June

15, 2018. [Record]. In the Afﬁdavit' of Lost Note, Ditech claimed, inter alia, “Ditech acquired -

the right to enfqrce the Note from Bank of America, NA., [(“BAC")] which was entitled tol .

enforce the instrument when the loss of possession occurred.” Upon.Appellate Review, this

Court should take notice of the following;: -

V 1. Ditech’s claim that it acquired the right .to enforce the Note from BAC contradicts with
its claim in the Proof c;f Claim filed on April 19, 2018 [Record] that it did not acquire its
claim from _sofnebociy else, which invalidated its Lost Note Affidavit claim.

2. Pursuant to Fed. R. Bank. P. 3001(c)(1),\ Ditech was required to file a statement of the
circumstances of the loss or destruction of the Note along with the Proof of Claim. It
failed to do so; therefore, it is not entitled to make a Lost Not Affidavit claim.

3. Under S..C. Code Ann. § 36-3-804, only the owner of an instrument, which is lost, may
.mqintain an action in his own name and recover from the party liable upon the lost

instrument. Since Ditech was not the owner of Koola’s Note, it was not entitled to file the

Affidavit of Lost Note under S.C. Code Ann. § 36-3-804.
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After Ditech’s (i) alleged Transfer of Claim other than for Security to U.S. Bank Trust on
June 8; 2018 and (ii) alleged transfer of ownership of claim to U. S. Bank Trust on July 25,
2018, Ditech ceased to be a real party in interest and became a moot party in Koola’s
Bankruptcy.

On June 8, 2018, Ditech transferred a claim o}her than for security to U.S. Bank Trust
under the provisions of Fed. R. Bankr. P. '300.1 (ej(Z)L [Record]. On July 25, 201,8’ Ditech
transferred ownership of the loan to U. S. Bank Trust. [Record]. As a result, Ditech ceased to be
areal party in interest and became a moot party in Koola’s 2018 Bankruptcy.

“The doctrine of mootness flows from the constitutional limitati&n of federal court
Jurisdiction to actual “Cases” or “Controversies.” U.S. Cons. Art. IIL 2, ¢l 1. “To qualify as
a case fit for federal court adjudication, an actual controversy must be extant at all stages of
review, not merely at thé time the complaint filed.”...Thus, “a case is moot when issues
presented are no longer ‘live’ or the parties lack a legally cognizable interest in the
outcome;... * White Tail .Park, Inc., v. Stroube, 41 3»F.3d 451,457 (4" Cir. 2005).

| ““Acase is moot where a judgment rendered by the Court will have no practical legal
effect upon an existing controversy because an intervéning event renders any grant of effectual
relief impossible for the Court.” S.C. Ret. Sys. Inv.. Comm’n v. Lofiis, 402 S.C. 382, 384; 741

S.E.2d 757, 758 (2013)'. |

Bankrupicy Court’s September 28, 2018 Order in favor of Ditech

In Summary, (i) Ditech lacked standing in Koola’s Bankruptcy, and consequently, the
Bankruptcy Court had no jurisdiction over Ditech and its alleged claims, (11) Ditech was not
entitled to file the Lost Note afﬁdav1t and (111) Ditech became a moot party in Koola’s
Bankruptcy after it transferred a claim other than for sgcurlty to U.S. Bank Trust on June 8, 2018

and sold ownership of the loan to U.S. Bank Trust on July 25, 2018.'Nevertheless>, the

Bahkruptcy Court issued an Order in favor of Ditech on September 2018 in which the Court
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concluded as law: (1) bitech was the servicer of Fannie Mae; (ii) Ditech, which was allowed a
‘secured claim’ in the amount of $173,580.30, shall administer any funds paid on the debt for the
benefit of the owner of the debt, Fannie Mae. T he Bankruptcy Court’s Order is a moot Order,
and is jurisdictionally void. |
The Master in Equity’s April 13, Order
In the Master in Equity’s Order filed on April 13, 2023, p. 3,.lines 27-29, [Re;:ordl], the

Court concluded as law: “The. United States Bankruptcy Court issued an brder filed on
Septembér 28, 2018, making a finding that Ditech was the holder of the Note and Mértgage and
was th,e proper party authorized to enforce the debt,” and granted Summary Judgment in favor éf
U. S. Bank Trust. The Master in Equity erred in granting Summary Judgment to U.S. Bank Trust
on the folléwing grounds: |

| (1) The Master in Equity fraudulently altered Bankruptcy Court’s Order from Ditech was
the servicer of the'owﬁer of the debt Fannie Mae to Ditech was the holder of the Note and
Mortgage and was the proper party authorized to enforce the debt. Tﬁe Master in Equity did éo
to afford an opportunity to U.S. Bank Trust to claim res judicata in the Court of Appeals arguing
thét the Baﬁkruptcy Court had determined that Ditech was the Holder of the Note and Mortgége
and therefore, U.S. Bank Trust is the Holder of Kbola’s Note and Mortgage. Koola alleges that
this modiﬁcatién was the result of Fraud upon the Court. Fraud upon the Court is “fraud
which...subvert[s] the integrity of the Court itself, or is a fraud perpetrated by officers of the
.Court so that the judicial machinery cannot perform in the usual manner its impartial task of
adjudging cases that are presented for adjudica;cion.” CIwWing v. Ford Motor Co., 346 S.C. 28,

34; 550 S.E.2d 584, 587 (S.C. Ct.App. 2001).
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(i) The Master in Equity’s reliance on the Bankruptcy Court’s jurisdictionally void moot
Order made the Master’s Order .mo_ot, and it is invalid in South Carolina Jﬁrisdiction. Pursuant to
McNaughton-McKay Elec. Co. of N.C. v. Andrich, 324 S.C. 275, 280; 482 S.E.2d 564, 567
(Ct.Appl. 1997) and Marks v. Old S. Mortg. Corp., 2015 S.C. App. Unpub. LEXIS 289 *4 (S.C.
. Ct. pp. 2015), the Master in Equity has no obligation to honor the Bankruptcy Court’s moot
Order and give full faith and credit. Pursuant to Limehouse v. Hulsey, 404 S.C. 93; 744 S.E.2d
566 (S.C. 2013), the South Carolina Courts have no obligatioﬁ to honor and accord full faith and
credit to the Bankruptcy Court’s jurisdictionally void moot Order.l Pursuant to Ware and Ware
404 S.C. 1, 12; 743 S.E.2d 817, 823 (S.C. 2013), the South Carolina Courts have no obligation to
honor and accord full faith and credit to the Bankruptcy Court’s jurisdictionally void moot
Order. |
c
Summary.
The Bankruptcy Court’s September 2018 Order in favor of Ditech was a moot
Order. That moot Order is void in South Caro-lina Jurisdiction. The Master in Equity fraudulently
altered the Bankruptcy Court’s Oder from Ditech was the servicer of the owner of the debt
Fannie Mae to Ditech was the holder of the Note and Mortgage and was thé. proper -party
authori;ed to enforce the debt. Koola allegés that this modification was the result of Fraud upon
the Court. Upon Appellate Réview, this Court should reverse the Master in Eqﬁity’s April 13,
2023 Order granting Summary'Judgment to U.S. Bank Trust, reverse the Judgment of the Masfer

in Equity and void the foreclosure sale.
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ARGUMENT 1V

BECAUSE THE BANKRUPTCY COURT’S ORDER THAT RES JUDICATA
BARRED KOOLA FROM RAISING U.S. BANK TRUST’S STANDING IN KOOLA’S
BANKRUPTCY WAS AN ORDER WITHOUT MERIT AND RENDERED BY A COURT,
WHICH HAD NO JURISDICTION, SUMMARY JUDGMENT IN FAVOR OR RESPONDENT
WAS NOT APPROPROATE.

FACTS OF THE CASE

In Koola’s 2021 Bankruptcy, U.S. Bank Trust filed Proof of Claim on April 9,2021 .
under Claim Register 1-1. [Record] in which it claimed,l inter alia, that: (i) It is the current
creditor; and (ii) The claim has not been acquired from someone else. To ‘perfect’ the proof of
» clgim,‘ it filed, inter alia, a copy of the Note given by Koola to Countrywide in February 2004.

In the 2018 Bankruptcy, U.S. Bank Trustclaimed that Ditech: (i) transferred a claim other
than for security to US Bank Trust on June 8, 2018 under the provisions of Fed. R. Bankr. P.
3001(6)(2), and (ii) transferred ownership of Ditech’s claim to U. S. Bank Trust on July 25,
20»18, respectively. [Record]. |

On November 13, 2018, US Bank Trust filed a Proof of Claim in the Bankruptcy Court
in which it stated that: (i) U.S. Bank Trust was the current creditor; and (ii) The claim had been
acqﬁired from Federal National Mortgage As.sociation.

In summary, U.S. Bank Trust had filed three different claims in Koola’s 2018 én'd 2921
Bankruptcies. |

Dﬁﬁng the Confirmation Hearing on July 29, 2021, Koola raised UTS' Bank.Trust’s lack
of standing in Koola’s 2021 as well as 2018 Bankruptcies. Spontaneously, the Bankruptcy Court
rﬁled sua sponte from the Bench and in its August 17,2021 Order, p. 13, [Record] that-: (1) In the
2018 case, Koola could have — but. did not — ijected to the Transfer of Claim other than for

Security pursuant to Fed. R. Bankr. P. 3001(e)(2); and res judicata barred Koola from raising the
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issue of staﬁding in the 2021 case. ‘In the April 13, 2023 Order, [Record],'tﬁe Master in Equity
ruled tha't Koola canhot raise U.S. Bank trust’s stéinding in the foreclosure case.
ARGUMENT S

Res judicata applies where three condit\ion's are met: (1) there is a prior judgment which

was final, on the merits, “and rendered by a Court of competent jurisdiction in

accordance with the requirements of due process;” (2) the parties to the second matter are
identical to, or in privity with, the parties in the first action; and (3) “the claims in the
second matter are based upon the same cause of action invqlved in the earlier
proceeding.” '

LVNV Funding, LLC v. Harling, 852 F.3d 367, 371 (4™ Cir. 2017). (Emphasis added).

U.S. Bank Trust’é Proof of Claixﬁ .in Koola’s 2021 Bankruptcy did not‘establish that it
waé Koola’s creditor which had a claim against KoAqla that arose on or befor¢ the day the
- Bankruptcy Petition was filed as mandated by ~11 U.S.C. §§ 101(10)A), (5)(A), and it was nolt'
the holder of Koola’s Note and was not the person entitled to enforce the instrument under South
Carolina law, S.C. Code Ann. § 36-3-301(1) (2018). “TA] “persori entitled to enforce the note,”
as defined in U.C.C. 3-301 [corresponding to S.C. Code Ann. § 36-3-301] has the’ requité
standing to file a proof of claim in a bankruptcy case.” Allen v. U.S. Bank NA (In re Allen), 472
B.R. 559, 565 (BAP, 9" Cir. 2012). Therefore, U.S. Bank trust lacked standing in Koola’s 2021
Bankruptcy. |

in Koola’s 2018 Bankruptey, Ditech transferred a claim other than for security to U.S.
- Bank Trust under the provisions of Fed. R. Bankr. P. 3001(e)(2) on June 8, 2018. Under 11
U.S.C. §101(49)(A)(i),. the term security includes “note”. Thus, transfer of a claim other than for
security means transfer of a claim without transfer of the note — an unsecured claim. This

Transfer of an unsecured claim did not confer standing on U.S. Bank Trust because only the

Noteholder has standing in Bankruptey. Allen v. U.S. Bank NA (In re Alien), 472 B.R. at 565.
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On November 13, 2018, U.S. Bank Trust filed a Proof of Claim in the Bankruptcy Court
in which it stéted that: (i) U.S. Bank Trust was the current creditor; an'd'(ii) The claim has been
aéqﬁi‘red from Fannie Mae. It did not attach a proof to the Proof of claim to show that it was
Koola’s Noteholder. Therefore, the Proof of Claim filed on November 13, 2018 did not confer
standing on U.S. Bank Trust in Koola’s 2018 Bankruptcy.

“Standing poses the potential for a domino effect. If a p@ lacks standing to bring a
- matter before the court, the court lacks jurisdi(;,tion to decide the merits of the underlying case.”
United States v. AVX Corp. 962 F.2d 108 (1% Cir. 1992). (Internal -citation omitted). “Plaintiffs
have the burden of establishing standing. If they cannot do so, their .claims must be dismissed for
lack of subject matter jurisdiction..:Because standing involves the federal céurt’s subject matter
jurisdictipn,‘ it can be raised sua sponte.” HSBC Bank United Sz;ates v. Rayford, 2007 U.S. Dist.
_LEXIS 86215 *2 (D. S.D. Ohio, 2007). (Intemai citation omitted). Consequently, the Bankruptcy
Court had no subject matter jurisdiction over U.S. Bank Trust and its claims.

During the Confirmation Hearing on July 29, 2021, Koola raised U.S. Bank Trust’s lack
of standing in Koola’s 2021 as well as 2018 Bankruptcies. Spontaneously, the Bankruptcy Court
ruled_ sua sponte frofn the Bénch and in its August 17, 2021 Order that: (i) In the 2018 .case,,
Koola could have — but did not — objected to the Transfer of Claim other than for Security
pursuant to Fed. R. Bankr. P. 3001(e)(2), and res judicata barred Koola from raising the issue of
standing in the 2021 case.

Fed. R. Bankr. P. 3001(e)(2) has provided:

Transfer of Claim other thaﬁ for Security after Proof filed. If a claim other than the one
based on publicly traded note...has been transferred other than for security after the proof
of claim has been filed, evidence of the transfer shall be filed by the transferee. The clerk
shall immediately notify the affected transferor by mail of the filing of evidence of

transfer and objection thereto, if any, must be field within 21 days of the mailing of the
notice or within any additional time allowed by the court. If the alleged transferor files a
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timeZy objection and the court finds, after notice and hearing, fhat the claim has been
transferred other than for security, it shall enter an order substituting the transferee for the
transferor. If a timely objection is not filed by the alleged transferor the transferee shall
be substituted for the transferor.” (Emphasis by italics added).
First, Fed. R. Bankr. P. 3001 (e?(Z) has emphatically stated that the transferor must object
~to the transfer of claim filed by the transferee. Second, Courts, which have interpreted R.
3001(e)(2), have ruled that only the transferor of the claim has standing to object to the transfer
of a claim. /i re Moehring, 485 B.R. 571, 577 (Bankr. S.D. Ohio, 2013). | |
“The vBankruptcy Court’s assértion that “Debtor could have — but did not — object to the
transfer of the claim in the 2018 case” is an egregious misrepresentation of the Rule. in plaiﬁ
words, the Bankruptcy Court lied from the Bench and in the August 17, 2021 Order. The
- Bankruptcy Court’s Order egregiously misrepresenting or lying about R. 3001(e)(2) was an
Order without merit‘. Further, it was shown above that the Bankruptcy Court lacked juri’sdiction
over U.S. Bank trust and its claims. Res judicata applies only to Orders with Merit issued by a
Court .of competent jurisdiction. Therefore, res judicata did not bar Koola from raising U.S. Bank
Trust’s standing in the 2021 Bankruptcy. In the April 13, 2023 Order, [Record], the Master in
Equity defined res judicata incorrectly by omitting the key provision of the doctrine: “Orders
with merit .issued by courts of competent jurisdiction.”‘ |
In the April 13, 2023 Order, [Record], the Master. in Equity also ruled that res judicata
barred Koola from raising U.S. Bank Trust’s standing in the foreclosuré case. The Master in
Equity grosély misunderstood the concept of standing. As defendant, Koola has no burden of
. estabﬁshing standing in the foreclosure “A plaintiff must have standing to institute an action.”

Murray v. Estate of Murray, 436 S.C. at 111; 871 S.E.2d at 179. “Plaintiffs bear the burden of

establishing standing.” S. Walk at Broadlands Homeowners’s Ass 'n v. Openband at Broadlands,



LLC, 713 F.3d 175, 181 (4" Cir. 2013) citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 561
(1992).

Summary

Upon Appellate Review, .this Court should reverse the Master in Equity’s grant of .
Summary Judgment to U.S. bank Trust on the ground that: (i) as a defendant, Koola had no
-burden _of establishing plaintiff U.S. Bank Trust’s standing in the foreclosure case and (ii) Res
Jjudicata did not apply to Koola because the Bankruptcy Court’s August 17, 2021 Order was

without Merit, and the Court had no jurisdiction in he foreclosure case.

CONCLUSION

For the reasons stated, this Court should reverse the judgment of the Master in Equity.

Respectfully submitted,

August 18,2023 ' nature
| Johnson D. Koola
1587 Cambridge Lakes Dr
Mt Pleasant, South Carolina 29464
(843)9881-6226
Appellant, pro se
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