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STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT 15

COUNTY OF GEORGETOWN )  DOCKET NO. 2021-CP-26-05377
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ASSOCIATION, INC., )
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JUDGE: R. Keith Kelly
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PROCEEDINGS

CLERK: Docket is 2021-CP-26-05377 Terence Sullivan
versus Ocean 22 Vacation Owners' Association.

THE COURT: Gentleman, tell me who you are and what
we have here.

MR. SHANNON: Good morning, Your Honor. My name is
Cole Shannon, and I represent the defendant Ocean 22
Vacation Owners' Association.

We have moved to dismiss the plaintiff's complaint,
and we believe this is a pretty straightforward case
where the plaintiff's complaint is barred by doctrine of
Workers' Compensation exclusivity.

The association I represent, manages, operates, and
administers, a timeshare resort in Myrtle Beach, which is
Hilton branded.

In 2014 it subcontracted out all of its management
administrative operation duties to Hilton. Thereafter,
Hilton was responsible for hiring all employees necessary
to staff and operate the timeshare resort, including the
plaintiff in this case.

In August of 2019, the plaintiff who served as a
bellhop at the resort, slipped and fell on a wet sidewalk
outside of the resort, and subsequently sought Workers'
Compensation benefits through, Hilton, his employer,
which was successfully resolved.

About two months after resolving the Workers'
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PROCEEDINGS

Compensation claim, plaintiff filed the complaint in this
action against the association for mostly premises
liability.

And we believe that the association --- yes, we
believe that the plaintiff's complaint should be
dismissed, because the association is plaintiff's
statutory employer, and as such, this Court is without
jurisdiction, because this is a Workers' Compensation
matter.

As you know, Your Honor, Workers' Compensation
statutes in this case --- or in this state, are construed
liberally in favor of coverage. And all jurisdictional
doubts should be drawn in favor of including employees
within Workers' Compensation coverage.

And to sell the interconnection between plaintiff's
employer, Hilton, and the association in this case, I'd
like to provide a brief timeline. This project --- this
timeshare resort, was specifically developed to be Hilton
branded. There --- there's an agreement between the
developer and Hilton, which is memorialized in the
covenant's declarations and restrictions.

At --- thereafter, the --- the --- the developer
established the defendant association with the explicit
purpose to administer, operate, and manage the resort.

And pursuant to the declarations, the association





10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

PROCEEDINGS

only has one sole affirmative obligation, which is to
intern to a management agreement with a manager for the
operation of the resort, which it did in 2014, with
Hilton, whereby Hilton would do three things: One, it
would administer and operate the resort.

Two, it would maintain and repair the project to
keep it consistent with what it termed a "First class
resort."

And three, it would hire all employees necessary to
operate the resort, including plaintiff.

So Your Honor, based on these interconnections
between Hilton and the association, we believe that the
association is the plaintiff's statutory employer. And

in order to come to that conclusion, the Court needs to

make two findings: First, that the association is a
business.
And second that the --- that Hilton's work at the

resort constituted part of the association's trade
business or occupation.

So moving to that first element, whether the
association is a business: Our courts have said that

when analyzing this, all inferences should be construed

liberally in favor --- it's not about profit or loss, but

it's about what the association holds itself out to do,

which is manage, and operate, and administer a resort.
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And moreover, the association is registered with the
South Carolina Secretary of State's office as a
corporation. So clearly, the association constitutes a
business.

Now, moving to the second element, which is whether
Hilton's work at the resort constituted part of the
association's trade, business, or occupation, our courts
have instructed in the Boone v. Huntington (phonetic)
case, that the court should look to what the nature of
the work was that was assumed. And here, the nature of
the work was every obligation needed and necessary to
administer, operate, run, manage, repair and maintain
this timeshare resort.

So our Supreme Court has stated that when looking at
the second element, there's three criteria the Court
should look to, which are noted in the Olmsted (phonetic)
case, and that if any one of these three criteria are
met, then finding that the owner is the statutory
employer of the plaintiff is proper.

And those three criteria are, whether the work
performed is an important part of the owner's business or
trade, whether it's a necessary, essential, and integral
part of the owner's business or trade, or has been ---
previously been performed by the owner's employees.

And I would submit to the Court, that here, the
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first two elements --- or first two criteria are met as
the association's entire business is performed by Hilton.
And in support of this, I would direct the Court to the
cases that were cited in our motion, which is that our
Workers' Compensation Commission has already found that
hotels' employees are statutory employees of resort
operators. Which is the --- how the Heather Price
(phonetic) case, out of the Workers' Compensation
Commission.

And that secondly, our courts found that employees
of management companies are statutory employees of the
entities for which those companies manage. And that
would be --- I point the Court to the Harold v Pinewood
Plantation (phonetic) case and the R v Florentine
(phonetic) case.

So, Your Honor, as I said in the beginning, we
believe this is a fairly straightforward case of Workers'
Compensation exclusivity. The plaintiff has already
recovered against his employer, Hilton, and we
respectfully request that the Court dismiss the
plaintiff's complaint for lack of jurisdiction. Thank
you.

THE COURT: Thank you, sir. Yes, sir.

MR. HOPKINS: Good morning, Judge.

THE COURT: Good morning.
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MR. HOPKINS: Clay Hopkins for the plaintiff, Your
Honor. I really don't dispute anything Counsel said
regarding the case law for determining a statutory
employee. However, I do disagree on one distinct --- one
minor --- I think major distinction in this case
regarding the (unintelligible) of some of these other
hotel operating cases.

You know, I don't dispute that if a hotel hires a
subcontractor, or contractor, or vending person. And
from one of the cases cited by Hilton, that that person
would be a statutory employee, because the hotel's in the
business of running a hotel and providing this resort
(unintelligible) .

However, the distinction here is that we have a ---
have an ownership association, essentially, an HOA,
owners.

And then what they realize, Judge, is that
obviously, these owners would not stay there year-round.
They would end up renting their --- their suites, or
renting their rooms --- renting their ownership interest
instead of having (unintelligible) something individual
owners running that. Or doing that and having, you know,
that --- that sort of influx of management and this owner
needs to do it themselves, but this one hires a different

management company.
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What the HOA did, is they voted and said, we're just
going to hire one management company. We're going to
contract with a management company, one that has a big
banner, and a big name. So that's what they did, they

entered in to this agreement with Hilton to manage the

timeshare portion of the facility. They don't manage the
owners' units. They don't --- they don't book for the
owners. The owners own their units, they operate their
units. So I --- I think there's an important distinction

there, Judge in the case law.

I don't dispute my client's case is a --- is a
resort --- (unintelligible) resort case.
(Unintelligible) hire somebody to run the resort. So the

distinction here is not hiring somebody to run the whole
facility. The owners do that, that's what the HOA does.
The HOA decided it would hire a management company
instead of everybody going to out and doing it on their
own.

But the last --- the last peg of the Workers'
Compensation statutory employee analysis that account for
(unintelligible) 1is really important from the Harold v
Pinewood case, 1is that even if they're determined and
this Court makes a jurisdictional determination that the
HOA is the statutory employer of my client, they're

required, not only by the law, but also by the ---

10
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agreement that they attached in materials to their
motion, to provide Workers' Compensation insurance.

I reached out to opposing counsel about a month ago
to see if that was the case. I --- I think I was
anticipating that had they had that, we might lose this
motion. Your Honor, they've not provided that. They've
not provided the Court with any information that they
carried Workers' Compensation insurance. And that is the
last thing to entitle them tort immunity for a statutory
employer.

So I don't think they met that burden, Your Honor.
(Unintelligible) motion (unintelligible) facts of the
complaint (unintelligible) Jjurisdictional determination
for a statutory employee --- employer - employee, but
they've not met the last hurdle. Any argument that
Counsel's made, any material they submitted, or anything
in the complaint or the answer.

THE COURT: How about that?

MR. SHANNON: Pardon, Your Honor?

THE COURT: How about that argument that the HOA ---
that might have to provide the Workers' Comp?

MR. SHANNON: The management agreement between the
parties significantly talks about which parties are
responsible for Workers' Compensation agreements, and

specifically delineates if the employee is a statutory

11
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employer of the association, then the association carries
Workers' Compensation insurance. But if it's a employee
of Hilton, then Hilton covers the Workers' Compensation
insurance.

Now, Counsel is correct, I am not aware of --- at
this point, of whether the association is carrying
Workers' Compensation insurance. But I would note that
the Poach (phonetic) case mentions that it is the
insurer's obligation to file with the Workers'
Compensation Commission whether a entity has complied.

THE COURT: Okay. Anything further?

MR. SHANNON: (Unintelligible) Your Honor, he's ---
he's correct the bylaws says specifically if the
association (unintelligible) statutory employer,
(unintelligible) the employees of the association, such
other party must obtain Workers' Compensation coverage.

So I don't think they've met the burden, Your Honor.
We did file the Workers' Compensation claim. They didn't

step up, so they were providing that (unintelligible)

employer going to cover that. That's why this case was
filed.
So at --- at the minimum, Your Honor, I think there

(unintelligible) at least (unintelligible) advance
(unintelligible) discovery (unintelligible). If that's

the case, there's a policy in place (technical

12
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difficulty) I disagree that they would be entitled to
summary judgment or judgment in this case. But I don't
think there's a policy. And what they did is, they
agreed to a --- an agreement (unintelligible) on whether
we're going to hire you, you're going to employ these
people, so you're going to carry the Workers'
Compensation (unintelligible) (technical difficulty) that
if they were the statutory employer, they would do it.

And so they --- they kind of hid behind that shield
(unintelligible) liability protection, and did not obtain
the coverage (unintelligible) filed this claim, and now
they're going to shield themselves from the liability,
without doing what they needed to do (unintelligible).

THE COURT: Okay. All right. I'm going to do a
little reading and thinking on that, gentleman. Thank
you so much.

(PROCEEDINGS CONCLUDED)
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