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STATEMENT OF THE ISSUES ON APPEAL

1. DID THE MASTER IN EQUITY ERR IN HOLDING SUMMARY
JUDGMENT HEARING PREMATURELY THEREBY DENYING
APPELLANTS FULL AND FAIR DISCOVERY?

2. DID THE MASTER IN EQUITY ERR IN NOT CONSIDERING OR
‘ EVEN ACKNOWLEDGING APPELLANTS’ TIMELY FILED
OPPOSITION AND AFFIDAVIT TO THE MOTION FOR SUMMARY
JUDGMENT?

3. DID THE MASTER IN EQUITY ERR IN FINDING THE RESPONDENT
PRESENTED COMPETENT EVIDENCE UNDER RULE 56 TO = -
SUPPORT A GRANT OF SUMMARY JUDGMENT AND IN ISSUING
AN ORDER AND JUDGMENT OF FORECLOSURE AND SALE
WITHOUT REQUIRING SUCH COMPETENT EVIDENCE?

4. DID THE MASTER IN EQUITY ERR IN CONSIDERING THE
AFFIDAVITS OF RESPONDENT THOSE OF SERVICERS AND

' THEREFORE QUALIFY FOR THE BUSINESS RECORDS
EXCEPTION TO THE HEARSAY RULE?

5. DID THE MASTER IN EQUITY ERR IN FINDING THE DEFAULT
NOTICE UNDER THE MORTGAGE TERMS SUFFICIENT BECAUSE
THE RESPONDENT KNEW OR SHOULD HAVE KNOWN THE
BORROWER HAD CONVEYED THE PROPERTY AND HAD A NEW -
ADDRESS?

STATEMENT OF THE CASE

On November 14, 2011, the Respondent, The Bank of New York Mellbn
“f/k/a The Bank of New York as Trustee for the Certificateholders of CWALT, Iné.,
Alternative Loan Trust 2005-17, Mortgage Pass Through Certificates, Series 2005-17

(hereinafter referred to as “Mellon” or “Respondent”), filed a foreclosure action (R48-



R5.3).‘The mortgagor and obligor and éo-owner of the subject property whenthe -
mortgage was executed on April 26, 2005 was Martin H. Seppala who was defaulted
on rthe said foréclosure complaint. (See subject mor.tgage aﬁd note R1—R28).h Appellant,
The Jate IV Trust utd 7-7-2000 was the recérd owner of the property subject to the
subject mortgage throﬁghout thé coufse of thé instant foreclosure acfion. .

Appellants Thomas F. True I1I, as Trustee of The Jate IV Tr_ust utd 7-7-2000 .
and The J até v Truét utd 7-7-2000 (hereinafter referred to as Jate IV or Jate IV Trust)
along with David A. Collins and William J. Thrower laté filed an Answer to the
foreclosure complaint on January 4, 2012 that was accepted pursuént to a motion to

answer late. (See Answer R55-R59).

Neither David A. Collins nor William J. Thrower joins in this brief nor are they

represented by the counsel filing this appeal for J ate IV Trust.

After ;'11 series of court events, including motions aﬁ-d scheduling orders further
discussed, below, the master in équity, pursuant to Mellon’s mofion for sﬁnimafy
' judgmént at a hearing held on March 12,2015 (See T_ranscript'R103—R1 16), granted
Mellon’s summary judgment motion and entered an Order and Judgment of

Foreclosure and Sale on March 24, 2015 (See R117-R141).

- Jate IV Trust, by counsel, timely filed on December 1, 2014 a motion to
dismiss the foreclosure action for failure to provide discéve'ry (R96-R97), an
opposition to the motion for summary judgment (R91-R92), and an affidavit in support

of the appellants’ opposition to summary judgment (R93-R95).



Appellants timeiy filed a Motion for Reconsideration (R142-R258) that was
received and filed by the court on April 7, 2015. Said motion was subsequently heard

by the master in equity on April 28, 2015 (see Transcript R259-R289) and denied.

- Appellants served a Notice of Appeal on Respondent on May 1, 2.015 . (R295- B

R298). - . . ,
FACTS

The following facts are uncontested regarding the relevant history of the

mortgaged premises and its ownership.

1, The address of the subject premises is 1180 Chersonese Round, Mount

Pleasaht, Charleston County, South Carolina.

2, Named Defendant Martin H. Seppala made, executed and delivered a Note
dated April 26, 2005, promising théreby to pay to the order of Countrywide Home
Loans, inc. the sum 6f $667,500.00 with interest at an adjustable rate pursuant to the

terms of the Note (R1-RS5).

| 3, Martin H. Seppala and John True made, execﬁted and deli\./ered to Mortgage
Electronic Registration Systems, Inc. (MERS), as norhinee for Countrywide Home
Loans, Inc., a corporation organizedva'nd existing under the laws of New‘ York, a
Mortgage, in writing, dated April 26, 2005; covering the real property deséribg:d in
paragraph 1,_abov¢. This is the same prépérty ciescribed in tﬁe Respondent’s
complaint. The Mortgage was filed»aﬁd recorded in the Office of the Register of Deeds

for Charleston County in Book K535 at Page 473 (R6-R28).



4. Martin H. Seppala and John True conveyed the subject property to Cloice D.
Jansen by Deed dated June 8, 2006 and recorded in the Office of the Register of ,Deeds;

for Charleston County on August 11, 2006 in Book J594 at Page 568 (R32-R34).

5. Cloice D. Jansen conveyed the subject propertyv to Thomas F. True III, as
Trustee of The Jate IV Trust utd 7-7-2000 by Deed dated March 18, 2008 and
recorded in the Office of the Register of Deeds for Charleston County on April 8, 2008

~ in Book C656 at Page 699 (R35-R37).

6. The titleholder of record in and to the subjéct property as of the filing of the
Foreclosure Complaint on November 14, 2011 was Thomas F. True 11l as Trustee of

The Jate IV Trust utd 7-7-2000.
. STANDARD OF REVIEW

" "When reviewing an order that grants a party summary judgment, the appellate
cou'rt employs the same standard as applied in the trial court under SCRCP 56.

Wachovia Bank, N.A. v. Coffey, 404 S.C. 421, 425,746 S.E. 2" 35,37 (2013)

" (citations omitted).

Summary jUdgnﬂen’t is ripe only if there is no genuine iééue as to any material
fact. Rule 56(c), SCRP. “In determining whether any triable issue of fact exists, the
~ evidence and all inferences which can reasonably b¢ drawn therefrom must be viewed - ‘
in the light most favorable to the nonmoving party.” Quail Hill, LLC v. City of

Richland, 387 S.C. 223,235, 692 S.E. 2" 499, 505, (2010) (citations omitfed).



ARGUMENT

L BECAUSE MASTER HELD SUMMARY JUDGMENT
HEARING PREMATURELY, APPELLANTS WERE
DENIED FULL AND FAIR DISCOVERY

Al vDiscovery Not Complete

- The Appellants argue that the master held the summary judgment hearing

before giving the Defendant/Appellant full and fair opportunity for discovery.

_The-Suprem'e Court of South Carolinalin Baughman v. American Tel. and Tel.

Co., 306 S.C.. 101, 112,410 S.E. 24 537 (1991) held thatsummary judgment is “a
drastic rerrledy and must not be granteduntil the opposing party has had a full and fair
opportumty to complete discovery”. In the instant appeal, Jate IV tried on at least f1ve
occasions to bring the respondent or their servicer te a deposition. The date last
scheduied for a deposition (but not held) was March 9, 2015, just three days before the
master granted respondent’s summary judgment motion. See the Transeripts of
3/12/15 (R103-R 11 6) and 4/28/15 (R259-R289) and the exhibits attached to the
AppellandDefendants’ Motiorr for Reconsideration that include the deposition notices
(5 notices R145—R15§) and a motion to compel (R268 referred to by judge at p.10, line

9:10). .

Viewed in the light most favorable to Jate IV, it ean be inferred fror_n.the A
March 12,2015 hearing that counsel for Jate IV expected only a status hearing and not
a summary jddgment }rearing. This hear’tng was a surprise to counsel for Jate IV as
shown by the'introductory remarks (Transeript page 3 lines 3 to 6; RIOS) between the

master and counsel:



THE COURT: Do we have discovery motions? The only thing
I have listed is a summary judgment.

MR. COLLINS: Judge, we don’t have discovery motions. We’ve
' avoided that. o :

Réading on in the transcript pages 3 through 6 (R105-R108), it is clear that
Collins, counsel for Jate IV is expressing his relief that défendant/appellant will finally
geta representative from thé plaintiff/respondent Mellon to tiepose. Colliné says at
page 3 lines 18 to 20: “... I’'m not ready to argue the surrlmary judgment motioh until I

can get this deposition taken care of.” (R105).

: Although Collins presents somewhatconfusing reasoning at ti_mes in his
argument on what Jate IV seéks from the'deposition of a representati\te of Mellon or
‘ its servicer, 1n the light most favorable to the appel_lant,_counsel seeks to determine
who held the note throughout the course of the mortgage and especially at the time the
foreclosure was filed. At page 6 of the hearing March 12, 2015 trénscript, Jate IV’s

couhsel.states at 1ines_9 to 13(R108):
' {

“Simply because they got a new servicer that’s responsible for
~ collecting the money, that should not absolve them of having
to put a witness at my conference table and let me question

them under oath concerning how they got the debt.”

Pursuant to Bank of América N.A. v. Todd Draper, 405 S;C. 214,746 S.E. 2" 478,
(2013) the party séeking to féreclhse ona mortga‘ge rhust show that it is either: a) the
mortgagee; or b) was properly assigned the mortgage at issue. The party must be the
holder of the note at the time the foréclosure action is filéd. 1d. Pg. 220. Having the

~ mortgage instrument properly assi gned is not enough to prove that the respondent held
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the note when the foreclosure proceedings were filed. See DraQer. at page 220 quoting
Hahn v. Smith, 157 S.C. 157, 167, 154 S.E. 112, 115 (1930): “the assignment of a note
secured by a mortgage carries with it an assignment of the mortgage, but ... the

assignment of the mortgage alone does not carry with it an assignment of the note.”

The master in equity issued on June 2, 2014 a scheduling order, one in a series

- of scheduling orders that attemptéd to get defendant/aﬁpellant the discovery it sought
includiﬁg interrogatorieé, req‘uest's for produétion and deposition. (Scheduling Or&cr of
6/2/14, R68-R69). The scheduling ord.ers included specific language stéting»that Q_ﬁce
the written discovery is completed, depositions if bany are to be noticed. Further,
should the discovery “uncover any potenﬁal claims on the part of either party, motions
to amend pleadings shall be filed no later than Nerﬁber 1, 2014 so long as discovery

_order has beén complied with vthe discovery schedule.” In the said scheduling order,

the court set December 4, 2014 as a court date for “dispositive motions”.

The above order, viewed in the light most favorable to the appellants, gives
reason for Jate IV to expect that if Mellon did not comply, the court would use the
December 4,'.2014Acourt date to deal with the non-compliaﬁce and extend the order to

accommodate the noticed deposition.

Further, in Appellants’ Answer, its first Affirmative Defense (Answer
paragraph 12, R57) states that “theyA intend to rely on such other affirmatiyej defenses
as may becofné available or apparent during the course of discovery and thus reserves.
the right to amend their Answer to assert any such defense.” Because Jate IV was |

deprived of deposin.g a representative of Mellon who had knowledge of the history of



the loan transaction from 2005 until the foreclosure, Jate IV was deprived from

mounting affirmative defenses that would only become known after such deposition.

From the clear statements made by Collins at the March 12, 2015 hearing
(R103-R116), Mellon had not complied wi‘tAh the seheduling order of June 2, 2014 and
Collins and counsel for Mellon had discussed a deposition schedule about svhich
Collins tried to isform the master at the start of the hearing of March 12, 2015.
Nevertheless, the master chose to allow Mellon to u‘se the hearing “to be diSp‘ositvive” '

by hearing Mellon on its summary jhdgment motion.
B. Likelihood That Discovery Sought Would Lead To Evidence

As it is clear that discovery was not coinplete.on March 12, 2015, the next
question is was there a likelihood .that the further discovery seught (here a deposition
of Mellon) would.uﬁ‘cover evidence that will likely lead to additional evidence
relevant to the defendants defense and as stated in the scheduiing order (scheduling
order of 6/2/14, R68-R69) to other poten.tial claims to be addressed by motions to
amend the pleadings. See Baughman v. American Tel. and Tel. Co., 306 S.C. 101, 112,
410 S.E. 2™ 537 (1991) wherein at page 112 the court states that as long as the further
discovery sought is net a “fishing expedition” but is iikely to lead to additional

relevaht evidence, the court should allow the discovery to pfoceed before 'holding a

hearing on summary judgment.

Appellant avers that the discovery sought and eventually denied by the master
wouﬂlAd, in the light most favorable to the appellant, lead to such evidence that would

support the Jate IV’s defenses and likely lead to motions to amend the pleadings. Such

8



additional evidence is clearly proffered by the pleadings and affidavit filed by Jate IV
on December 1, 2014 in anticipation of a hearing on Mellon’s motion for summary
judgment. (See the defendants Motion to Dismiss R96-R97, Opposition to Motion for

g Summary J udgment R91-R92, and Affidavit of John True, R93-R95, all filed 12/1/14).

I. ° THE MASTER IN EQUITY DID NOT CONSIDER OR
EVEN ACKNOWLEDGE APPELLANTS’ TIMELY FILED
OPPOSITION TO THE MOTION FOR SUMMARY
JUDGMENT ' '

Ttcan be inferred ‘that Jate Ist flurry of filings on December 1, 2014 were
sptjrred' by Mellon bringing én ney;i counsel and filing their summary judgment
affidavit from Bayview Loan Servicing LLC employee Dara ‘Foyev (R72-R90). On
N'ovember 7, 2014; counsel filed her surﬁmary judgment'motion and affidavit and
marked it for a ﬁearing date of De'cember'4, 2014, the date the master had set for
dispositive motions if the discovery had been completed. (See 11/7/14 motion for

summary judgment R71, affidavit R72-R90 and marking date, R98-R99).

The filings by J ate IV on December 1, 2014 demonstrate several areas of

inquiry that in light most favorable to the appellant could lead to material and relevant

- discoverable evidence from a deposition of a representative of Mellon with knowledge

of the history of this matter. These filings and documents include the following issues

not considered by the master in equity in his allowance of the summary judgment:



A. 'From Jate IV’s Motian to Dismiss (See Motion R96-R97)
1. Said motion states-in its fourth paragraph that “The facts of tile loan . -
_ histqry were needed by the defendant to reasonably defend this
_ action and to pursue its counterclaims.”
© 2. Said motion in its sixth paragraph states the court was advised in
j une of 2014 that Jate IV could not‘pre-pare for the December 4,
2014 status conference “without knowledge. of the loan hiéto_ry.”
‘ 3 Said motion in its eighth pafagraph states that without a deposition
of Mellon’s represenfative t.hat Jate IV is “unable to prepare and
present ah array of legal defenses to the foreclosure action including
fraud, misrepresentation, material interference With-collateral of the
- Defendants, conspiracy'.and lack of possession of the original note
~ and/or lack of vevidence of propér assignment of the mortgage to the
Plaintiff.”
4. vSaid motion in its ténth paragraph-statas that “the mortgagee a]lveges_
the lqan was modified in 2009 with the Borrower and at the time th¢
said Borrowar had not been the record owner of the secured

property since 2006 and the mortgagee still was dealing with the

non owner Borrower knowing he was in default since 2005.”

B. From Jate I'V’s Opposition To Plaintiff Motion For Summary Judgment

(See-Opposition R91-R92)

10



i. Said Opposition in fts third paragraph alerts the court to the
| affidavit of Melloﬁ by Daré Foye ptirporting to support thg motion

for summary judgment ’stating that “affiant Foye has no personal
knowledgé of her allegations.” “

2. Said Opposition in its -sixth paragraph points to the “féctual iss_u-e of
whethér the Plaintiff is the correct party as the Plaintiff is the Bank
as Trustee for the Certificate Holders of CWALT 2005-17‘. Legally
vth.ese CertificateHolders are not the ownefs br assignees of the
mOrtgage but only entitled to the income from tffesé instruments.” .

3. Said Cppositioh in its seventh pﬁragraph states “This court must
determine who is the holder of the mortgage and note...”

4. Said Oppqsition in ifs eighth paragraph asserts .there is a chain of
custody is.sue.. '

5. Said Opposition in‘its ninth paragrapﬁ stateé \“Foye gives no
information as to th¢ histofy of the note gnd mortgage...”

6. Said .Opp(.)si‘tion in pgragraphs ten through twelve, raisg the issﬁe of
the February 2009 modification agreement and its jnvalidity ‘ |
because it was unsigned by the Lender as requiréd in the language
of the said agréement.‘ (Modification Agreemeﬁt R38—R39). |

C. From Affidavit 6f John True (See Affidavit R93-R95)
| 1. John True assenls he has .pversonal knowledge of several facts sworn
~to in his affidavit. |

2. John True was a co-borrower on the mortgage in issue.

11



3. John True recites in his affidavit sevéral facts that allege the Lender

did not make én arms-length transactioﬁ when it made the loan to

~ Seppala in 2005 and by the Lender’s actions put the Jate IV Trust at
risk and details several possible counterclzﬁms Jate IV may hav‘e
based on the results of further discovery leadiﬁg to motiéns to’
amend the Answer ‘of J até V.

4.- In paragraph 9 of his affidavit Trué alleges that no notice of déféult
Was sent or:,received by anyone at the morfgageci property.

5.4 John True in his affidavit'paragraphs 10 to 15 sets out hov‘v the
actiohs of the Lender, by not defaulting the Borrower in the n01;ma1
courjse of its mortgage business jeopardized Jate IV’s collate;ral
security from Seppala (other'security Jate IV had to protect its
iﬁterést in the subject propérty) and were denied the.opportunity to

use to pay off any loan default on the subject property. -

- In further support of its argument that the summary judgment hearing was
premature and Jate IV should have been affbtded full and fair discovery is SCRCP
Rule 56(f) that states:

Should it appear from the affidavits of a party opposing the motion that he
cannot for reasons stated present by affidavit facts essential to justify his
opposition, the court may refuse the application for judgment or may order a
continuance to permit affidavits to be obtained or depositions to be taken or
dlscovery to be had or may make such order as is just.

Although Jate IV did not file an affidavit invoking this Rule 56(f) provision, as

stated by the South Carolina Supreme Court in Baughman v. American Tel. and Tel.

12



Co., 306 S.C. 101, 112, 410 S.E. 2" 537 (1991) at Note 4: “... other Coﬁrts. have not
mandated strict compliance with the technical requi.rerhents'of Rule 56(f) where, as

here, tl;e n.eed for further_disi:overy is othérwiséa made known to the trial court. First
Chicago .Int'l-,'. supra; Snook v. Trus_t_ Co. of Ga. Bank-of Savannah, 859 F. ‘(2d) 865

(11th Cir.1988).”

J ateAAIV is entitled to full and fair discovery and the master in equity was in

error in not allowing same to take place.

1. THE MASTER IN EQUITY ERRED IN EINDING THE
RESPONDENT PRESENTED COMPETENT EVIDENCE
UNDER RULE 56 TO SUPPORT A GRANT OF SUMMARY
JUDGMENT AND IN ISSUING AN ORDER AND
JUDGMENT OF FORECLOSURE AND SALE WITHOUT -~ -
REQUIRING SUCH COMPETENT EVIDENCE

A. Master in Equity’s Order

Appellaﬁt- avérs that there was not competent evidence presented by Mellon to
support the master’s grant of summary judgmer_lt at the Mafch 12, 2015 hearing. The
master in‘eqﬁi.ty’s fihdir;g that Mellon was the note holder at the time the foreclosure
action was filed on November 14, 2011 is totally unsupportéd by any compétent

evidence.

On Ma‘rch‘.24, 2015, the master in equity filed his “Order and Judgment of |
Foreclosure and Sale (Deficiency Wai.ved)” (R117-R141) which recited his Findings
of Fact and 'Canlusior;s of Law. Jate IV takes exception to the facts found in |
paragraphs 21, 22 and 26. With the facts from these paraéraphs excluded, the

summary judgment and damage amount finding must fail.

-~ - 13



1. Paragraph 21: The Modification (R38-R39)

The finding in paragraph 21 states: “by virtue of a loan modification agreement
d'at_ed February 25, 2009 (R38-R39), fhe.partics modified the terms of the original loan

whi(_:h,. inter alia, increased the unpaid principal balance to $721,430.99.

At page 11, beginning at line 16 of the March 12, 2015 summary judgment

: transéript (R113), the following exchange takes place:

MS. ARCURE: There also is a subsequeﬁt modification, Your
Honor, and I do have that original as well.

THE COURT: You do have that? Signed by Mr. Seppalé?
MS 'ARCURE: Yes, Your Honor,,
~ THE COURT: I'll take your word on that one. This is clearly -- they

have standing to pursue it. I'm going to grant the motion for
Summary Judgment : o

When the alieged Modiﬁcatidn document, dated Februa?y 25, 2009, and siéned |
by Seppala on March 3, 2009,‘ Seppala had not been the record owner‘_of the propérty
~ that was the subject of the mortgage since June of 2006. (See Deed out to Janson, R32-
_R34). There was no submission of the alleged modification agreement to the master at
the hearing or any ‘evidentia'ry foqndation- for any submission of the alleged
modifiéation. The loaﬁ was likély invan‘“ears at the time of the modification and in the
light most favorable to. Jate IV, the modification was offered .t'o bring the loan current.
These facté would be discoverable with a deposition and further discovery based on

the deposition testimony.

14



There is no mention in the Affidavit of Dara Foye of this modification nor was

it included in the exhibits attached to her affidavit. (R72-R90)

The alleged modificatioﬁ document is between “Countrywide” as Lender and

- Seppala as Borrower. It cl.early contefnp]atés a bilateral contract to be signed by both
parties and on the last pége states: “as evidenced by their signatufes below, the

Borrbwer and the Lender agree to the fofegoing”. The alleged document is only signed |

~ by Seppala and notarized in Florida. The Lender did not sign the agreement.

Therefofe, in the light most favorable to Jate IV, there is arguably no
modification to the hbte. This Wouid reduce the émount found due and owing. Further,
it provides strong evidencel tﬁat aé of February of .2009,vMellon- and/or Countrywide
and/or Bank of America knew of Seppala’s whereabouts and could ha'\_/e served the
accelerétion, default and other required notices‘ on him. Instead the default l_ettef and
acceleration notice were mailed to the mortgage property address.long after Seppala
had deeded the property in 2006. (See Accéleration (R40-R42) and Default (R43) |
' noticeé). This questionable business dealing by .the bank lends credence to Jate IV i’s
possible_counterclaims and affirmative defenses which have beén prevented by the
summafy judgment. Full discovery would likely have léd to the evidence Jate I_Vi |

required for its defense and counterclaims.

2. Paragraph 22: Assignment of the Note

)
The master is alone in stating the note at issue was in the possession of Mellon
at a date near the filing of the foreclosure complaint. In paragraph 22 of the Order and

Judgment the master stated the note was assigned to Mellon by MERS when MERS
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~ assigned the mortgage. It does not appear in the iranscript of the hearing of March 12,
2015. It does not appear in the foreclosure complaint, It does not appear in the

affidavit of Foye that supports the motion for summary judgment.

The said paragraph 22 states the assignment by MERS of the mortgage on
September 7, 2011 also assigned the note. Stating MERS, “...as nominee for
“Countrywide Home Loans assigned the subject Note and Mortgage...” to Melion. This

unsupported conclusion is not enough to pass muster under Rule 56_ SCRCP.

Jate IV argues there is no competent evidence to support the master’s fihding '
' that MERS ever possessed the note. It is purely speculation without factual support on
the part of the master. MERS obviously assigned the mortgage per the Assignment of

September 9, 2011. However, where is the evidence that the Note was assigned?

) An assignee takes only what an assignor has to'assign. Assignee stands in the
shoes of the assignor. See Bank ‘of America NA. v. T. odd Draper, 405 S.C. 214,;220.
746 S.E. 2" 478, (2013). As argued above; “the assignment of a note secured bya
rﬁortgage carries with it an assignment of the mortgage, but ... the assignment of the - .
mortgage alone does not carry with_ it an assignment of the note.” See Draper at page

220 quoting Hahn v. Smith, 157 S.C. 157, 167, 154 S.E. 112, 115 (1930).

There was no evidence presented by Mellon that MERS, solely a nominee here
with minirﬁél power and without any role except to hold the mortgage, ever held the
Note. The evidence presented as of the date of the grant of summary judgment,

concerning the known note holders and servicers are as follows: |
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~a. Mellon’s ceunsel at the March 12, 2015 summary judgmen.t hearing
stated at page 7 of the transcript lines 7 and 8 that Bayview Loan
Servicing LLC gave counsel the original instruinents.(Transcript
R109) | |

b. | Bayv1ew could not have become the serv1cer at until Well after
September 27 2013 because on that date, Bank of America N.A.
was the servicer for Mellon and vs_/as substituted as plaintiff in this
case i)y the master. (see Substitution Order R66-R67).

c. On August 10, 2010 _BAC Horﬁe Loan Servicing LP was the
se‘rvicver.' In the acceleration notice dated Auguet 10, 2010, BAC
stated they were the servicef (See Accelefation Notice R40-R42).
The notice further stated BAC Home Loan ‘Servicers LP serViced
the loan “on behalf of the h01der of the promissdry note”. .T his
makes it -ﬁnlikely that MERS was the holcier or possessof of the
note as it is extremely likely that MERS as nominee of the Lender
was used to hold the ﬁortgage only and assign the ﬁortgage'eh the
instruction of the lender or its.éssigns, ,

d. On February 25, 2009, when fﬁe alleged Medification agreement
was drawn, the “Lender;’ was named as “Countrywide”.
”CountryWide” was a party according to the first paragraph in the
modi‘ficayion document. So obviously at that date, “Cbuntrywide’-’

_(no further designation of who this is) wae the “Lender” on that

date. No mention of MERS. (Modification R38-R39).
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_ e.. The origiﬁal Lender on the Note of Ap‘rilb26, 2005 was
Countrywide Home Loans Inc. (Note R1-R5).
f. Aécording to th.e Jate IV Opposition document filed on December
| 1,‘2014 (Opposition R91-R92) thefe was a lawsuit fi_led Califorhia
and settled which alleged the CWALT 2005-17 mortgages were
deposited Wiﬂ’l Certificate Holders of CWALT 2005-17 on May 31,
| 2005. _These are arguably the Certificateholders in the caption of

Mellon’s complaint.

It should be noted that on the face of the MERS mortgage assignment
document it states that Bank of America, not Mellon, requested the document be

recorded. Fdfther it stated the recorded document be ma'il‘ed to “Core Logic” (R135).

There is no credible evidence presented by Mellon that MERS ever had the

note to assign. The first holder was the ori ginal lender, Cbﬁntrywide Home Loans’, Inc.

There is a majof material question of fact presented'hére és to who was the
holder when Mellon filed the foreclose action. Certainly, viewing this in the light most
favorable to the Appellants, there are many note hovlders and servicers involved with
this note and MERS was merely a nominee with minimal power. T here-is little doubt
that the master erred by stating in paragraph 22 that MERS assigned the Note to
Mellon where there is no competent evidence to suppért this staterﬁent. Granting
summary judgment without allowing Jate IV to depose;a knowledgeable Mellon

representative before holding the summary judgment hearing was error.
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3. Paragraph 26: The Amount Due

On January 22, 2015, Mellon filed with the Courr an Affidarvit of Verified
Statement of Account (See Afﬁdavrt RlOO-RlOl). This affidavit was exécuted by a ‘
Randall J acks’on identifying himself as “Document Coordinator” in this actidn. Mr.
Jackson signs the.affidavit' as representative of Bayview Loan Servicing LLC.‘ Mr.

“Jackson asserts he is “authorized t(r execute” the affidavit. He then goes on to list the
alleged p_rincipél balance, interest, escrow rind recovéréblé balance he alleges “are

secured by the mortgage being foreclosed”.

This affidavit of Randall Jackson forms the evidentiary basis for the master’s

determination of the amount due on the note.

There are numerous reasons for the court to reject this accounting. First, the
principal is based on the alleged Modification agreement of February 25, 2009, set out

above, that the Appellant has challenged as flawed and should be disregarded.

Further, the affidavit itself violates Rule 56(e) SCRCP regarding personal '
knowledge. The Rule states that afﬁdavits “shall be made on personal knowledge,
shall set forth facts as would be admissible in evidence, and shall show affirmatively

that the affiant is competent to testify to the matters stated therein.”

The Jackson affidavit does not state it is made on personal knowledge and
would not be admissible as an excéption to the hearsay rule on business records.
‘Bayview is not a servicer within the meaning of the term for loan servicing. See the

appellant’s argument on business records exception, in C, below.
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B. Lender’s Requirement to Notify Borrower of Servicer Change

In paragraph 20 of the Mortgage (R14, Mortgage paragraph 20), concerning

the change of holder of the note in pertinent part it states:

- “The Note... can be sold one or more timés without pfior notiée to
Borfower;.. There also might Be one or more changes of the Loan
Servicer... If there isa change of the Loan Servicer, Borrower will
be given written ﬁotice of the change... If thé Noté is sold and
thereafter the Loan is serviced by a Loan Servicer other than the

purchaser of the Note, the mortgage Joan servicing obligations to - -

Borrower will remain with the Loan Servicer...”

This paragraph 20 from the Mortgage document indicates that there is a strong
likelihood that further discovery by the Appellvant wéuld héve uncovered the trail of
the Note ffom ofi gin to date of the foreclosure éction. Jate IV is entitled to evideﬂce
from the Lender of the note’s history and it is clear ffom paragraph 20.‘0f the Mortgage
that t.hefé is a record held by the Lender or its servicers as to who had the Note during

the relevant period of time addressed in this matter.

- C. Lack of Evidence Presented At Hearing That Mellon Was Note

Holder,When Foreclosure Filed .

No 'competent evidénce was presented by Mellon at the March 12, 2015 .
hearing ona .cl‘ore issue to be proven: holding or possessing note at foreclosure filing.
The affidavit from Dara Foye did not help to support a grant of summary jﬁdgmen\t
o becau.se it did not p}esent evidence that Mellon was the holdgr of the note when the
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foreclosure complaint was filed on November 14, 2011. Mellon proved only that it

was the possessor and holder of the note on the hearing date but not before.

Two exchanges from the summary judgment hearing highlight the master in
equity’s belief that because Mellon held the note in March of 2015, it supported

sufficient evidence that Mellon had the right tq.foreclose. The exchanges are:

1. At'page 7 of the Transcript ef March 12, 2015, heginning at line 20.(R109):
| THE COURT: Have you got the original note and mortgage there? |
MS ARCURE I do. I have them here.
THE COURT: Have you shown them to M. Collins?

MS. ARCURE: Yes.

THE COURT: Mr. Collins, I generally consider that to be the trump
card only because the real issue is standing. ‘

2. At pages 10 12, Tlanscnpt of March 12 2015 (R112-R114), begmmng at
line 15:

' THE COURT: Let me see the documents. I m going to decide if they
are holders right now.

MR. COLLINS: Well, Judge, you don’t know the history of the note.
How in the world without the testimony from Countrywide on up to
Mellon were we to determine Whether or not they’re purchasers in due
course? You told me..

MS. ARCURE: Whether or not they re holders n due course or
holders, that still gives them standmg

MR. COLLINS: You told me a year ago, J udge that I had the right to
depose

THE COURT: Well, you know it’s been a year.
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MR. COLLINS: Yes, sir. And I've been tfying and trying and trying. I
don’t know how many times I’ve been here in front of you trying to get
them to present a witness. '

THE COURT: Well, I'm looking at an adjustable rate note dated April
26, 2005 with an original signature from Martin H. Seppala on it, pay to
the order of blank without recourse from Countrywide Home Loans,

which this Court is well familiar with doesn’t exist anymore. It was
bought by ...
MR. COLLINS: Somebody.

\

THE COURT: Bank of America. And payments were J une 1, 2005. 1
think the affidavit I saw showed no-payments since 2009.

MS. ARCURE: There also is a s.ubsequent'modification, Your Honor,
and I do have the ori gmal as well. '

THE COURT You do have that? Slgned by Mr. Seppala?
'-MS ARCURE: Yes, Your Honor.

THE COURT: I'll take your word on that one. This is clearly - they -
have standing to pursue it. I'm going to grant Summary Judgment.

MR. COLLINS: Okay.
THE COURT: Establish fhe debt pursuant to the affidavif on file filed

January 22, 2015. I'm going to put this one to bed. Mr. Collms you ‘re
welcome to appeal it.

A further relevant entry from the hearing in regard to the importance to the
master of possession of the note on the March 12, 2015 hearing date rather than on the
filing date of the foreclosure complaint in November of 201 1, the master states at page

13of the Transcript (R115), beginning at line 1:

| THE COURT: If they didn’t have the ori ginal note in here
I probably wouldn’t grant the motion but they do. ..

+
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Soutﬁ Caroiina takes the poéition as do most states that the crucial time for
standing to foreclose is being the Holdefor possessor of the note is on the date of filing
the foreclosure cbmplaint, here that date is November 14, 2011. In Barnk of America
N.A. v.. Todd Dfaper, 405 S.C. ‘214, 746 S.E. 2" 478, (2013), at page 224, the court
recites that the bank on summary judgment “asserted when it filed the foreclosure
action that it was the hblder of the note and mortgage”. That “Because the evidence
‘indicates the Eank did hold the noté, the master did not err in granting summary
judgment on this issue.” Id. 224. | |

‘There are several problems with the master m e(iuity granting sum'mary‘
judgment and finding of damages. Basing his fibndings oh the affidav.its presented to
the court before tile hearing is one of those problems. The appellant avers that the
standard fdr affidavits made on personal knowledge and not being hearsay as éet out in

Rule 56 SCRCP were not met and presents its argument on this issue below.

'IV.  THE AFFIDAVITS OF RESPONDENTS FROM BAYVIEW
ARE NOT SERVICERS THUS THEIR RECORDS ARE NOT
BUSINESS RECORDS ELIGIBLE FOR THE HEARSAY

'EXCEPTION AS AFFIANTS ARE NOT QUALIFIED
WITNESSES

Jate IV argues that the master in equity should not have treated the Bay.vie\?vl |
afflants as representatives of Mellon as ;<1 “servicer”. The serv1cer of a note holder is
.defmed by the court in-Draper, 405 S.C. 214, 221-223, 746 S.E. 2 478 (2013)
| Draper, at page 221, quoting from Black s Law Dictionary 1105 (9th ed 2009) that
“servicing is the administx'ati011 of a mortgage loan.” It clearly refers to a current

working loan, not one placed in default and in foreclosure court proceedings for three
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years. The servicer of the instant loan according to Mellon was Bank of America N. A.

This is affirmed by the Substitution Ol’dél‘ of September 27, 2013. (R66-R67).

In Bryant v. Wells Fargo Bank, 861 F. Supp. 2d, 646, 658 (E.D.N.C. 2012)

quoted in Draper Id. defines servicer as:

«... the person responsible for servicing of a loan (including the person who
makes or holds a loan if such person also services the loan). Servicing 18
defined as receiving any scheduled periodic payments from a borrower
pursuant to the terms of any loan, including amounts for escrow accounts
described in section 2609 of this title, and making the payments of principal
and interest and such other payments with respect to the amounts received
from the borrower as may be required pursuant to the terms of the loan.”

As shown in Draper, the importance of defining servicer i$ in regard to the
issue of standing and in the instant case, whether the affidavits submitted in support of
‘Mellon are any more than inadmissible hearsay. Therefore, their contents cannot be

used as competent proof under Rule 5'6('e), SCRCP.

Further, testimony from an affiant should only be admitted as competent if that
affiant is a qualified witness. An affiant should not be granted more standing than a
live witﬁess before the court. Here, Dara Foye, the émployee of Bayview, executed an
affidaviit that w,és admitted by the .master to support several of Mellon’s claims. Those
claims iﬁcluded statements concerning the holder of the note and‘ various other fact

issues such as the mortgage assignment from MERS. -

Analyzing Foye’s affidavit (R72-R90), in paragraph 2, she identifies herself as

a Bayview employee: In paragraph 4, she states in pertinent part:
“I am familiar with the loan transaction at issue in this matter, and
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make my declaration based on my review and understanding of
records that Bayview Loans Servicing LLC, servicer for the above
named Plaintiff, maintains in the ordinary course of business... It is

Bayview Loan Servicer LLC’s regular practice to make these records
‘ ~ .
at or near the time of occurrence of the events reflected in the records.”

'In Deep Keel LLC v. Atlantic Private Equity Grbup, LLC,413 8,C, 58,773 S.E.
2d 607 (2015) the court dealt with hearsay issues in a f_oreclosure case. The court was
rﬁaking av determination as to Whether a witness was a “qualified witness’; under Rule
803(6) SCRET The court referred to its decisi.on in Twelfth RMA Partners, L.P. v.
National Safe Colrp‘., 335 S.C. 635, 518 S.E. 2d 44 (1999) wherein there was an
exc.:eption to.personal par_tilc.ipatic:)n.'"ll“he court held a witness may be qualified to
testify\a.bout a business record, déspite the fact he or she_did not personally_ participate
in the record creation but knowledge is still a requirement and that knowledge needs to
haye been conveyed to the yv.itncss' by someone with knowledge at lthe time the records

~ were created. 335 S.C. at 642, 518 S.E. 2d at 48.

In the instant case, Foye does not havé personal khdwledge and therefore
cannot convéy in an affidavit information from records created by someone else with
knowledge of the business records of this loan. Foye states she is referring to records
allegedly kept by Bayview and made by them at or n’eér the time of their occurrence.
Thié is a contradiction on its face. Here, the Seppala lloan records were kept by :
édmeone else at least up until September 9, 2013 when Bank of America N. A. whb

was then servicer of Mellon was named as Plaintiff in this matter. (See Order of
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Substitution R66-R67) Therefore, there is no way Foye can be a competent witness

here.

Eveﬁ if Foye’s affidavit contained evidence (iamaging to the Appéllahts, itb
would be inadmissible. Jate IV. argues that Foye’s affidavit should not be considered
as combetent evidence as it contains no statements fegarding the central issue relied on |
by the master, i.e. the holder of thé note at the time of the foreclosure filing on

- November 14, 2011.

Régarding the affidavit of Randall Jackson, his sittht'i011 is even further removed
from Foye and it sﬁould be excluded. Jackson states in his January 19, 2015 affidavit in
pertinent pér_t: “Tam aulhoi‘izedlto‘exe\cute this Affidavit of Verified Statemeﬁt of
Account.” (R100-R101). Jackson is identified above his signature .line as Mellon “by its

servicer Bayview Loan Servicing LLC.

In Jackson’s a‘ffidavit. there 211;6 fewer qualificgtions as a witness than for Foye.
Jackson makes no alle.gation that the conclusions he makes are from records conveyed to
’ Bayview from a person with knowledge at or around the time they aI;€ created. His
affidavit has no crediBility, is hearsay and does not come under any exceptions to the |

hearsay rules and should be disregarded by the court.

V. THE MASTER ERRED IN FINDING IN PARAGRAPH 16 OF

' HIS ORDER THAT THE DEFAULT NOTICE UNDER THE
MORTGAGE TERMS WAS SUFFICIENT WHEN
RESPONDENT KNEW OR SHOULD HAVE KNOWN THE
BORROWER HAD CONVEYED THE PROPERTY AND
HAD A NEW ADDRESS . .
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The master in equity in his Order and Judgment at parégraph 16 (R125) found
that the notice of default on the note was sent to the subject property. That therefore it

complied with the terms of the mortgage.

This finding can.‘be challenged by the Appellants if as was likely the
Respondgnt knew or should have known that Seppala, the Borrower, had conveyed the
~ property in June 6, 2006. Resf)oﬁdent also knew or should haveiknown that the aileged
' modificatioln of February 25, 2009 (R38-R39) signed by Seppalé was notarized in |
Florida and if the inference is drawn in the light most favorable to the Appellants, thé
default was sent to thé wrong address. In fhe, Mortgage insfrument, paragraﬁh 15 |
(R13), regarding Notices, it states in p_ertinent part, that the notice address shall be fhe
property address unless ;‘Borrower has desi gnated a substitute notice address by nétice

to the Lender.”

The master denied tﬁe Appellants request for further discovery. What would
have been simple records request that would have determined if a sﬁbstitute address
was given to Countrywide was denied to the Appellants. It .m'ust bé not¢d here that
Countrywide was involved with the Febmary 2009 modification instrument done in
Florida while Bank of America N.A. was the servicer that sent the default notice. In
£he light most favorable to Jate IV, the servicer Sent the dqfault notice to the wrong

address and the appellant was entitled to discover if this is in fact true.

VI.  JUDICIAL NOTICE OF CWALT CASES
Jate IV requests that this court find the master in equity erred by not taking

J udicial Notice under Rule 201(b) SCRE of the hundreds of cases that have been
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brought to court in what is commonly referred to as the securitization scandals cases

involving Countrywide Home Loans, Inc.

Jate IV in its filings on December 1, 2014 informed the court of éne of the
cases, Maine State Retirement System, et al. (Jate IV Oppositioh to Summary
Judgment with exhibiis R91-R92). Attorney Collins, at the Recorisivderation Hearing,
brought to the master’s attention more of these céses and included in his exhibits a
lengthy settlement agreemeht involving CWALT loans (R263-266; R274, R277, R278,

R281)

~ At pages 19 and 20 (R277—R278) of.the transcript of the Reconsideration
hearing the master clearly knew of t‘he. CWALT cases and in fact knew the CWALT
2005-17 mortgages (of which the.instant ﬁortgage is one) wéfe included. The‘master
recognized this and ‘stated at lines 13 and 14-of page 19 of the transcript -that he sees
| the instant loan liste'd. there. The master however determines these are third party

beneficiary issues not relevant to Jate IV. -

The maéter disrégardéd the CWALT liti gations where there wés clearly an
issue with the CWALT rﬁdrtgages andvthe Appellanté were deniedl the right to full and
fair discovery. His finding that the case Was Ijljpe for summary judgment is clearly

'premat_ure inxili ght of the CWALT litigations of which judicial notice can be invoked

as a fact finding to be considered in allowing Appellants to Seek further discovery.
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CONCLUSION

The court below erred in granting summary judgment and in holding a
summary judgment motion hearing before the Appellants could complete full and fair

discovery.

~ The court below did not have competent evidence to enter summary judgment

- based on the flawed affidavits submitted by the Respdndent in support of its motion.

This court should reverse the grant of summary judgment are remand the case
back to the master in equity to allow the Appellants sufficient time to complete its
discovery, and amend its Answer if appropriate to bring such affirmative defenses and

~ counterclaims to which it is entitled.

- There are material qucstions'qf fact concerning what entity was the holder of
the note on the filing date of the foreclosure complaint which clearly cannot be
determined on one flawed affidavit and Respondent’s possession of the note on the

date of the summary judgment 'hearing.

Baséd on the checkeréd historyv of the CWALT mortgages and the loan at
issue in thié case, the master erred in “pu_tting this case to bed” as the maéter did |
withoﬁt seeing that this case was not a run of the mill “OK note and mortgage in your
hands, I'm doﬁe”. Appellant are entitled to their full and fair discovery aﬁd a trial on’

the merits of their strong claims for wrongdoing by the respondent or-its predecessors.
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