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INTRODUCTION TO REPLY BRIEF

This Reply Brief of Ap'pellants Thomés F. True Il as Trustee of tﬁe Jate IV Trust
udt 7-7-2000 and Jate IV Trust udt 7-7-2000 (hefeinaﬁer referred to as Jate IV),_ pursuant
‘10 208(1) (3) SCACR is in response to the Brief of Respondent, The Bank ‘of New York
Mellon f/k/a The Bank of Newl York as Trustee for the Certiﬁcateholders of CWALT,
Inc., Alternative Loan Trust 2005-17, Mortgage Pass Through Certificates, Series 2005-
17 (he_reinéfter referred 'tb as “Mellon” or “I-{eSpondent”)'. |
The Brief of Respondent, as more fully addressed, below, quite clearly and
conspicuously fails to rebut the central iésue of this appéal, namely; tﬁe gbsence of
competent evidence that Mellon was iI} possession of or was the holder of the original
_promissory note When the foreclosure action was filed. Wifhout this, summary judgmént
could not enter. | |
The other major issues a;idressed bélow’in_rebuttal to Respondent’s Brief concern
| the importance of further discévery and the error'bof the master in equity in allowing the

-hearsay evidence of Res_por'ldentb’s alleged “servicer”, Bayview Loan Servicing LLC.

L RESPONDENT’S STATEMENT OF THE CASE CONTAINED
SOME CONTESTED MATTERS
.Appellants' rebut one glaring issue in Respondent’s Statement of the Case that
Respondent claims as uncontestéd. That being the statement that: “Pursuant to a loan -

modification agreement dated February 25, 2009, the parties to the note modified its



original terms...” In fact, Respopdents clearly argued in its brief that this alleged
modification agreement.is in_eomplete and lacks the signature of the mortgagee. In U.- S.
Bank Trust Nat’l Ass’nv. Bell, 385 S.C. 364, 374, 684 S.E. 2d 199,204 (Ct. App. 2009)
~ the court stated that any modiﬁcatien of a written contract must satisfy all fundamental
elements of a valid eontract. Here, not only was the alieéed modification drafted years
after Seppaia had con&eyed his interest in the property, but also, Seppala had long been iﬁ
| default on the note payments. |
Another statement made by the Respondent in its “Statement of the Case” that
Appellants disagree is uncontested: “Neither conveyance was authorized in writing by
| Bank of America, N.A. (BANA), as successor by merger with Countrywide Home Lo.ans,l |
Inc.” Appellants argue that ;there was np proof that the conveyance referred to was
unauthorized in part beeause the Respondent did no’p make itseif available for a
Ad'epositi(.)n.eThe failure of the rﬁaster in equity to permit discovery on these isspes was
expi_ored in Appellants’ Brief in chief (several deposition notices not complied With as
well as disobeyipg_ scheduling orders). -
-~ A second issue arises from the above quoted siatement. in the foetnote

: accompanyipg the said ciuoted phrase tﬁe Respondent states that Bank olf America
’completed its purchase of Countrywide Financial Corporation on July 1, 2008. This
allegation is pot uncontested ner is it part of fhe record from the magistrates’ court. It
involves another area of discovery denied the Respondents as inquiries of the chain of

custody of the note could not be determined without further discovery.
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| There is a ﬁnal iésue with the recitation by the Respondent of the statement of the
case. Respondent filed its motion for summary judgment with suppoﬁing afﬁdévit Ofll |
November 7, 2014. This Statemeﬁt is not contested. |
Howeyer, Respondent continues and states that Apiaellants’ Opposition filed on
December 1,2014 v‘vas “styled as a Motion to Dismiés.?’ Although Appellants indeed
filed a Motion to Di.smiss (R96-R97), it also filed a separate Opposition_ to the motion for
summary judgment entit'ledv“Dcfendant Jate IV Trust Opposition to Plaiptiff Mo‘vtion.for
Summary Judgment” (R91-R92).

This issue is significant beéause the Respondent has argued in its br_ief that
Appellaﬁts waived their right to raise ceftain issuérs on appeal becausé they were nbt
objected to timely. In fact, the said Oppo‘sition to the summary judgment took specific
issue with the _hearsay. téstimony of Bayview Seryiéi_ng LLC. (See Record):stating Dara

Foye had no pefsonal knowledge of the allegations contained in her affidavit.

IL RESPONDENT’S ARGUMENT FOR STANDING OF THE BANK
WHEN THE FORECLOSURE WAS FILED ' '

Respondent’s first argument section sets out the basis for standing to pursue a
foreclose complaint. Its argument must fail if the master in equity at the summary
judgment heafing had no. competent evidence presented to him that Respondent legally
possessed or was the holder of the promissory note at'the commencement of the

foreclosure proceedings. -



The Appéilants _a;gued iﬁ thei; brief that the master in equity had no evidénce that
Respondént had the subject note w.he'n‘thc foreclosure_ comménced but only that the
Respondent had the note at the time of the summary judgment hearing.

'A‘l.though Respondent has made several references in its brief to fhé promissory :
note, it is signiﬁcant‘ that it nevér alleged that the note was possessed be it or held by it at
the time t;le foreclosure was instituted. This is the crucial flaw in Respondent’s argument
for standing. |

In its reéitation in its statement of facts, Respondenf states the note was presented '
to .the master in equity af the _Hé_aring of March 12, 2015. This is over three years after the |
Novembef 14,2011 filing of the foreclosure complaint. | |

: Alsé included in Respondent’s argument in its brief is Respondent’s admission
that that “At thé. summary judgment hearing, Réspondeht’scounsel presented the original
note, indorsed in blank, to the Master énd parties.” |

In Seéiion,ll A. of its arghment, the Respondent ‘s.tates: “Respondent \.&./asv'inv
possession of the origiqal pfomissory note in this case.. .Réspondent was therefore
entitled under the law of this State to enforce the note.” This argurﬁent may be trﬁe in

_general but the issue here is: when did the Respoﬁdeni come into possession of the note
or become a holder of the note? |

T-hé Appellants argue that it is settled law in South Carolina that the parfy 'seeking
to enfofce the note must have legal possession or legally hold the note at the time the
foreclosure is commenced. See Bank of America N.A. v. Todd Dr&per, 405 S.C. 214, 220,

746 S.E. 2™ 478, 481(Ct-App. 2013) finding the party seeking to foreclose ona mortgage



must show that it is either: é) the mortgagee; or b) was properly assigned the mortgage at

issue. The party must be the holder of the note at the time the foreclosure action is filed:

III. REGARDING RESPONDENT’S ARGUMENT THAT MASTER IN
EQUITY FOUND NO FACT OR LAW ISSUES PRECLUDING
- RESPONDENT TO FORECLOSE

Inits ar'gument, Section I, Re’spondenf -stafés that the master found ‘no fact or legal
issueé to preclude thebfor‘eclosure from 'going forward and summary judgment was
proper. As this rhattér ié an action in equity, triéd by ér;lagistrate éloﬁé, the Appeals
Céurt may find facts in a_ccordanée with its own view of the evidence. See.Lowcou.ntry '
Open Land Trust v. Charleston S. Univ., 376 S.C.399, 407, 6>56 S.E. 2d. 775; 779 (Ct.
App. 2008). Further, a “legal question in an equlty case receives review as in law”. See

Sloan v. Greenvzlle Countfy 356 S.C. 531, 546, 590 S.E. 2d. 338 346 (Ct. App 2003)

The Appeals Court, with no particulér deference to the trial court may correct
errors in law in both legal and equitable actions. See 1’On, LLC v. Town of Mt. Pleasant,

338 S.C. 406, 411, 526 S.E. 2d 716, 719 (2000).
" IV. APPELLANTS’ RIGHT TO COMPLETE DISCOVERY

Appellants’ in their brief in chief have argued that the master in equity wrongfully
precluded them from full and fair discovery.' Respondent in its argument Section [ A. _

claimed that Appellants have not advanced any reasons why the time under the



Scheduling Order (R68-R69) was insufficient. This argument is absurd in light of the

uncontested facts that Respondent repeatedly failed to attend the scheduled depositions.

| Further, Respondent argues that Appellants have failed to demonstrate further

discovery would uncover additional material facts.

' As rebeatedly pointed out, a major fnaterial fact is when Respondent came into
possession of the note and the chajn of cusfody of the note. Further numerous material |
facts were sought and were raised in Appellants’ Mo_tion to Disrﬁiss, Opposition to
Summary Judgment and Affidavit of John True, all timély filed in response to

- Respondent’s Summary Judgment Motion.

Some of the facts sought and precluded by ﬁrerﬁaturely‘holding a summafy
jﬁdgment hearing include: Respo.ndents‘,’ predecessor’s relationship with Seppala;
Appellants’ loss of collateral tha'_t Seppala was able to aliénat_e without Appellants’
knbwledéé; issues of proper nloti.ce of .defaultk because Seppala haa conveyéd thé -property
secured by the mongage’years prior to the mailing of the default nqtice (to the mortgaged
property only) wi_th thé knowledge of the Respondent’s pred‘ecessor;v the alleged
_modiﬁcaﬁon of the note in F ebruary of 2009 when Seppala was in default and had
l‘ con{/eyed t_he subject property in 2006 all with the knowledge of the Respondent’s

predecessor.

Those facts would likely lead to Appellants’ ﬁling'further defenses and

counterclaims upon completion of discovery pursuant to the scheduling order. The said



scheduling orders all made provision for amendment of the Appellants’ response to the
~ foreclosure complaint upon completion of discovery. (R149-R161 copies of 5 deposition -

notices issued by Appellants to Respondent/Bank representatives)

V. REGARDING RESPONDENT’S AﬁGUMENT INSECTIONII B
- THAT APPELLANTS’ FIRST RAISED THE HEARSAY ISSUE ON
APPEAL '

In Resp(jhdent’s argurhent Section 11 B it is claimed that the first time Appellants

raised the hearsay argument was in its brief. This is plainly wrong.

Appellants’ in its Opposition to Plaintiff’s Motion For Summary Judgment stated

the following:

“Further, Plaintiff has submitted an affidavit by a Dara Foye purporting
to support its motion, however, said affiant Foye has no personal knowledge
of her allegations. Affiant merely regurgitates statements from documents
known to the Defendants since the case was filed. Said affiant is merely an *
agent of the mortgage servicer, Bayview Loan Servicing that has only been
mvolved since 2011, long after the loan was in default.

In fact, Appellants’ misstated tﬁe date in the above quote regarding .
Bayview’s entry as ‘;servi(;er” stating‘ it was 2011 when by uncontested fact it was no
| earlier than Sep_tember of 2013. Further, the Affidavit of Verified Statement of |
- Account of Bayview employee Randal} Jackson was not made in January of 2015
~ and not presented at the summary judgment hearing but filed with the m.agistrate.”s

court outside of the hearing.

Based on Appellants’ argument that the appealé court may consider all facts



and legal issues in accordance with its own view of the evidence, the hearsay
testimony of these Bayview employees should not be considered as competent

evidence to support summary judgment or a proper statement of account.

In addition, in regard fo the judgment émount, the court should have
considered the Appellants’ position that the alleged modification of the note in
February of 2009 was not a valid contractual obligation and should not be used in

calculating the amount of the damages.

Trustworthiness of the hearsay testimoriy is the hallmark for the business
records exception to the rule. In the instant case, Bayview has failed to establish the

trust required to meet the exception requirements and should be excluded.
'CONCLUSION

This court should reverse the grant of summary judgment are remand the case
back to the master in equity t'o. allow the Appellants sufficient time to complete its
discovery, amend its Answer if appropriate and to bring such affirmative defenses and

counterclaims to which it is entitled. °

There are material questions' of fact most important to this matter concerning
what entity was the holder or possessor of the note on the filing date of the foreclosure
complaint which'clearly cannot be determined on one flawed affidavit and Respondent’s

. possession of the note on the date of the summary judgment hearing.

.
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