
From: Russell
To: Court Of Appeals Filings
Cc: Tom Taylor; James Murray (jmurray@turnerpadget.com)
Subject: Turner Marina - Paige Lorberbaum Case 22-001547- Final Briefs of Appellant- Respondent Paige Lorberbaum
Date: Monday, August 21, 2023 3:37:18 PM
Attachments: L- Clerk of Cournt- 3 briefs - v2 POS 8-21-23.pdf

Proof of Service- 3 final Briefs 8-21-23.pdf
Lorberbaum - Brief of Appellant Paige N. Lorberbaum 8-18-23.pdf
Lorberbaum - Appellant- Reply Brief 8-18-23.pdf
Lorberbaum - Appellant-Respondent Brief- 8-18-23.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Ms, Kitchings-
 
            Please find attached the final Briefs of Appellant -Respondent  Paige Lorberbaum
 along with a Proof of Service in the above matter.  Hard copies in the mail.
 
            Please contact me  with any questions. Thanks
 
Russell P. Patterson
Russell P. Patterson P. A.
P. O. Box 8047
HHI SC 29938
Ph: 843-341-9300
Fax: 843-341-9301
E-Mail: russell@russellpattersonlaw.com
Street Address:   107 Watersedge @ Shelter Cove, HHI SC 29928
 
CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we inform you that any US Federal
Tax advice contained in this communication (including any attachments) is not intended or written to be used, and cannot be
used, for the purpose of (I) avoiding penalties under the internal revenue code or (II) promoting, marketing or recommending
to another party any transaction or matter addressed herein. This advice may not be forwarded (other than within the
taxpayer to which it has been sent) without our express written consent.
 
CONFIDENTIALITY NOTICE: This communication (including any attachments) is being sent by or on behalf of a lawyer or law
firm and may contain confidential or legally privileged information. The sender does not intend to waive any privilege,
including the attorney-client privilege, that may attach to this communication. If you are not the intended recipient, you are
not authorized to intercept, read, print, retain, copy, forward or disseminate this communication. If you have received this
communication in error, please notify the sender immediately by email and delete this communication and all copies.

 

mailto:russell@russellpattersonlaw.com
mailto:ctappfilings@sccourts.org
mailto:tom@thomastaylorlaw.com
mailto:jmurray@turnerpadget.com
mailto:russell@russellpattersonlaw.com

















THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


   
 


APPEAL FROM BEAUFORT COUNTY 
Court of Common Pleas 


 
Donald B. Hocker, Circuit Court Judge 


   
 


Case No. 2022-001547 
   


 
Turner’s Marina, LLC,              Respondent-Appellant, 


 
       v. 
 


Paige Lorberbaum, Jeffrey A. Klapper, and Diane L. Klapper    Defendants, 
 
Of whom Paige Lorberbaum is the Appellant-Respondent and Jeffrey A. Klapper 
And Diane L. Klapper are Respondents. 
 


          
 


BRIEF OF APPELLANT-RESPONDENT PAIGE N. LORBERBAUM 
          


 
 
 


Russell P. Patterson, Esquire 
Russell P. Patterson, P.A.  


P.O. Box 8047 
Hilton Head, South Carolina 29938 


(843) 341-9300 
Attorneys for the Appellant-Respondent 


Paige N. Lorberbaum 
 
 
 
 
 


  







2 
 


 


TABLE OF CONTENTS 
 


STATEMENT OF ISSUES ON APPEAL ..................................................................................4 


STATEMENT OF THE CASE ...................................................................................................4 


STANDARD OF REVIEW .........................................................................................................5 


ARGUMENT ..............................................................................................................................6 


I. THE TRIAL COURT COMMITTED ERROR BY FAILING TO FIND THE SUBJECT 
RIGHT OF REPURCHASE VIOLATED THE UNIFORM STATUTORY RULE AGAINST 
PERPETUITIES (S.C. CODE ANN. § 27-6-10 ET SEQ.). ........................................................6 


CONCLUSION .........................................................................................................................10 


 
  







3 
 


 


TABLE OF AUTHORITIES 
Cases 


Branche Builders, Inc. v. Coggins, 386 S.C. 43, 47, 686 S.E.2d 200, 202 (Ct. App. 2009) .......... 6 
Clark v. Fine Hous., Inc., Op. No. 2020-UP-238 (S.C. Ct. App. Dated Aug. 12, 2020) ............ 8, 9 
Consignment Sales, LLC v. Tucker Oil Co., 391 S.C. 266, 270, 705 S.E.2d 73, 75 (Ct. App. 


2010) ........................................................................................................................................... 6 
Corley v. Ott, 326 S.C. 89, 92 n.1, 485 S.E.2d 97, 99 n.1 (1997) .................................................. 6 
Electro-Lab of Aiken, Inc. v. Sharp Constr. Co. of Sumter,. 357 S.C. 363, 367, 593 S.E.2d 170, 


172 (Ct. App. 2004). ................................................................................................................... 6 
Inlet Harbour v. S.C. Dep’t of Parks, Recreation & Tourism, 377 S.C. 86, 91, 659 S.E.2d 151, 


154 (2008) ................................................................................................................................... 6 
Page v. Page, Op. No. 2004-UP-110 (S.C. Ct. App. Dated Feb. 24, 2004) ................................... 8 
Peoples Fed. Sav. & Loan  Ass’n of S.C. v. Res. Plan. Corp., 358 S.C. 460, 596 S.E.2d 51 (2004)


..................................................................................................................................................... 8 
Pinckney v. Warren, 344 S.C. 382, 387-88, 544 S.E.2d 620, 623 (2001) ...................................... 6 
Queen’s Grant II Horizontal Prop. Regime v. Greenwood Dev. Corp., 368 S.C. 342, 628 S.E.2d 


901 (Ct. App. 2006) ................................................................................................................ 8, 9 
Straight v. Goss, 383 S.C. 180, 192, 678 S.E.2d 443, 449 (Ct. App. 2009) ................................... 6 
Webb v. Reames, 326 S.C 444, 485 S.E.2d 384 (Ct. App. 1997) ............................................... 7, 8 
 


Statutes 


S.C. Code Ann. § 27-6-10 et seq. ............................................................................................... 4, 7 
S.C. Code Ann. § 27-6-20 ......................................................................................................... 7, 10 
S.C. Code Ann. § 27-6-20(A)(2) .................................................................................................... 8 
 


Other Authorities 


61 Am. Jur. 2d Perpetuities, Etc. §§ 109-110 ................................................................................. 9 
R. Cunningham, W. Sloebuck & D. Whiting The Law of Property, § 3.18 at 132 (2d ed. 1993) ... 8 
Restatement (Third) of Property (Servitudes), § 3.4 cmt.f (2000).................................................. 9 
 


Rules 


Rule 220(a), SCACR ...................................................................................................................... 8 
Rule 59(e), SCRCP ......................................................................................................................... 5 
 


 


  







4 
 


 


STATEMENT OF ISSUES ON APPEAL 
 


1. Did the Trial Court commit an error of law by failing to find that the subject Right of First 


Repurchase violated the Uniform Statutory Rule Against Perpetuities (S.C. Code Ann. § 27-6-10 


et seq.). 


STATEMENT OF THE CASE 
 


 This is an appeal of the Trial Court’s decision to enforce a right of repurchase held by the 


Respondent, Turner’s Marina, LLC (“Turner”) on a lot in a recreational vehicle (“RV”) 


development.  On June 18, 1981, Outdoor Resorts R.V. Resort and Yacht Club (“Developer”) 


recorded that certain Declaration of Covenants and Restrictions at Deed Book 325 at Page 920 in 


the Beaufort County Register of Deeds (“1981 Covenants”) (R. pp. 237 - 282) as part of its 


development of a seventeen (17) acre parcel located near the entrance to the Town of Hilton Head 


Island.  The development consisted of 200 RV lots, marina, fuel dock, and related amenities 


(collectively “RV Resort”).  Paragraph 12.9 of the 1981 Covenants (R. p. 255) created a right of 


repurchase (“Right of Repurchase”) in favor of the Developer under the following language 


12.9 In the event the Unit Owner desires to sell his Lot, then said Lot 
shall be offered for sale to the Developer at the same price at which the property is 
about to be sold, and the said Developer shall have thirty (30) days within which to 
exercise its option to purchase said property; and should the Developer fail or refuse 
(within thirty (30) days after receipt of notice of the price and terms) to exercise its 
option to purchase said property at the price at which it is about to be sold, then the 
Owner of said property shall have the right to sell said property subject to all 
covenants and limitations herein contained. 
 
On May 18, 2007, the Respondents, Jeffrey A. Klapper and Diane L. Klapper (collectively 


“Klapper”) purchased Lot 158, an RV lot which was subject to the 1981 Covenants.  On or about 


December 21, 2017, Turner acquired certain assets and rights at the RV Resort, including the Right 


of Repurchase under § 12.9 under the 1981 Covenants. 
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In late 2017, Klapper agreed to sell Lot 158 to Paige N. Lorberbaum (“Lorberbaum”) for a 


price of $54,500.  Turner timely sought to exercise its claimed Right of Repurchase.  Despite said 


efforts, Klapper on April 22, 2019, closed on its sale to Lorberbaum (R. pp. 296 - 302).  On May 13, 


2020, Turner filed suit against Lorberbaum and Klapper for breach of contract, seeking damages 


in excess of $100,000, specific performance, and recovery of attorney fees and costs.  (R. pp. 21 -


30).  Lorberbaum timely filed an Answer and Counterclaim on June 12, 2020. (R. pp. 37 - 41).  


Turner timely responded to Lorberbaum’s Counterclaim on June 22, 2020.  (R. p. 49). 


After a non-jury trial, the Trial Court issued an Order on August 4, 2022, finding Turner 


properly held the Right of Repurchase, timely exercised same, and ordering Lorberbaum to convey 


Lot 158 to Turner for $54,500. (R. pp. 7 – 14)  The Trial Court declined to award attorney fees to 


any party.  Lorberbaum timely filed a Motion to Alter or Amend on August 16, 2022, under 


Rule 59(e), SCRCP, asserting among other issues, that the Right to Repurchase in § 12.9 of the 


1981 Covenants was unenforceable as violative of the Uniform Statutory Rule Against Perpetuities 


(S.C. Code Ann. § 27-6-10, et seq.) (R. pp. 63 – 75 “Motion”).  The Trial Court on September 26, 


2022, denied the Motion. (R. pp. 15 – 16) 


Lorberbaum timely appealed said decision by the filing of a Notice of Appeal on 


October 27, 2022. (R. pp. 146 – 147). 


STANDARD OF REVIEW 
 


 Plaintiff’s Complaint asserted both legal and equitable claims.  “When legal and equitable 


actions are maintained in one suit, each retains its own identify as legal or equitable for purposes 


of the applicable standard of review on appeal.”  Consignment Sales, LLC v. Tucker Oil Co., 391 


S.C. 266, 270, 705 S.E.2d 73, 75 (Ct. App. 2010) (quoting Corley v. Ott, 326 S.C. 89, 92 n.1, 485 


S.E.2d 97, 99 n.1 (1997)).   
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A.  Action at Law 


“An action for breach of contract is an action at law.”  Electro-Lab of Aiken, Inc. v. Sharp 


Constr. Co. of Sumter,. 357 S.C. 363, 367, 593 S.E.2d 170, 172 (Ct. App. 2004).  “In an action at 


law, on appeal of a case tried without a jury, the appellate court’s standard of review extends only 


to the correction of errors of law.”  Id.  “The trial [court’s] findings of fact will not be disturbed 


upon appeal unless found to be without evidence which reasonably supports the judge’s findings.”  


Id.  “The trial court’s findings are equivalent to a jury’s findings in a law action.”  Branche 


Builders, Inc. v. Coggins, 386 S.C. 43, 47, 686 S.E.2d 200, 202 (Ct. App. 2009). 


B.  Action at Equity 


“In an action at equity, tried by a judge alone, an appellate court may find facts in 


accordance with its own view of the preponderance of the evidence.”  Inlet Harbour v. S.C. Dep’t 


of Parks, Recreation & Tourism, 377 S.C. 86, 91, 659 S.E.2d 151, 154 (2008).  “However, we are 


not required to disregard the findings of the trial [court] who saw and heard the witnesses and was 


in a better position to judge their credibility.”  Straight v. Goss, 383 S.C. 180, 192, 678 S.E.2d 443, 


449 (Ct. App. 2009).  “Moreover, the appellant is not relieved of his burden of convincing the 


appellate court the trial judge committed error in his findings.”  Pinckney v. Warren, 344 S.C. 382, 


387-88, 544 S.E.2d 620, 623 (2001). 


Lorberbaum in this appeal is asserting the Trial Court committed an error of law in its 


misapplication of The Uniform Statutory Rule Against Perpetuities, as discussed below.  There 


are no disputed or contested factual findings in this appeal.  


ARGUMENT 
 
I. THE TRIAL COURT COMMITTED ERROR BY FAILING TO FIND THE 
SUBJECT RIGHT OF REPURCHASE VIOLATED THE UNIFORM STATUTORY RULE 
AGAINST PERPETUITIES (S.C. CODE ANN. § 27-6-10 ET SEQ.).  
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The Trial Court expressly found, without discussion or explanation, the Right of 


Repurchase under Paragraph 12.9 of the 1981 Covenants (R. p. 255) did not violate the South 


Carolina Uniform Statutory Rule Against Perpetuities (S.C. Code § 27-6-10 et seq.). 


A review of South Carolina case law finds this conclusion to be in error.  S.C. Code Ann. 


§ 27-6-20 modified the common law rule against perpetuities.  It reads as follows: 


(A) A nonvested property interest is invalid unless: 
 


(1) when the interest is created, it is certain to vest or terminate 
no later than twenty-one years after the death of an individual then 
alive; or 
 
(2) the interest either vests or terminates within ninety years 
after its creation.  
 


The Right of Repurchase under § 12.9 in the 1981 Covenants (R. p. 255) states as follows: 


12.9 In the event the Unit Owner desires to sell his Lot, then said Lot 
shall be offered for sale to the Developer at the same price at which the property is 
about to be sold, and the said Developer shall have thirty (30) days within which to 
exercise its option to purchase said property; and should the Developer fail or refuse 
(within thirty (30) days after receipt of notice of the price and terms) to exercise its 
option to purchase said property at the price at which it is about to be sold, then the 
Owner of said property shall have the right to sell said property subject to all 
covenants and limitations herein contained. 


 
The South Carolina Courts have found such a right of repurchase to violate the Uniform 


Statutory Rule Against Perpetuities since the 1997 decision of Webb v. Reames, 326 S.C 444, 485 


S.E.2d 384 (Ct. App. 1997).  In Webb, the Court ruled a 1956 right of repurchase reserved in a 


deed from the grantee (Blease) to the grantor (Webb) was not valid and was void.  Id. at 446, 465 


S.E.2d at 385.  The Court ruled said right of repurchase was a pre-emptive right that was “a 


contingent, non-vested interest in that the grantee or the grantee’s heirs might never choose to sell 


the property.  Id.  It is an interest not conditioned on an event certain to occur.  Id. (citing 


R. Cunningham, W. Sloebuck & D. Whiting The Law of Property, § 3.18 at 132 (2d ed. 1993)).  
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While the right of repurchase in Webb did provide that the seller had to sell to the holder of said 


right of repurchase at the original sale price of $64, that was not a factor in finding the conditional 


right violated the Uniform Statutory Rule Against Perpetuities.  Id. 


The Court in Webb explicitly ruled that because the interest reserved by the Seller Blease, 


his heirs and assigns, might not vest within a life in being when it was created in 1956, or until 


twenty-one years thereafter, the right of repurchase violated the rule against perpetuities and was 


void, citing numerous cases that reached the same result in various jurisdictions.  Id.  The same is 


true for the Right of Repurchase claimed by Turner in this case.  If the owner, and his/her heirs, of 


an RV lot never decides to sell, the Right of Repurchase would never vest within the statutory time 


period of twenty-one (21) years after the death of an individual then alive, or ninety (90) years 


after its creation under S.C. Code Ann. § 27-6-20(A)(2). 


The decision in Webb has been subsequently cited with approval in two reported South 


Carolina decisions. 1  In Peoples Fed. Sav. & Loan  Ass’n of S.C. v. Res. Plan. Corp., 358 S.C. 


460, 596 S.E.2d 51 (2004) the Court did not apply Webb because the right of first refusal was not 


ripe for review, but it did cite Webb twice with approval as to legal principal of a right of refusal 


violating rule against perpetuities.  Id. at 477, 596 S.E.2d at 60.  Similarly, in Queen’s Grant II 


Horizontal Prop. Regime v. Greenwood Dev. Corp., 368 S.C. 342, 628 S.E.2d 901 (Ct. App. 2006), 


the court cited Webb with approval for holding right of first refusal was void for violating rule 


against perpetuities but did not apply same because the developer did not assert right of repurchase.  


Id. at 369, 629 S.E.2d at 917.   


 
1 Webb has also been cited by the South Carolina Court of Appeals in two unreported decisions.  See Page v. Page, 
Op. No. 2004-UP-110 (S.C. Ct. App. Dated Feb. 24, 2004); Clark v. Fine Hous., Inc., Op. No. 2020-UP-238 (S.C. 
Ct. App. Dated Aug. 12, 2020). Appellant acknowledges these cases are not of precedential value pursuant to Rule 
220(a), SCACR. 
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The law in South Carolina, at least since the Webb decision in 1997, is clear.  A right of 


repurchase, such as that claimed by Turner, is void as a violation of the common law rule against 


perpetuities and the Uniform Statutory Rule Against Perpetuities.  It is a pre-emptive right that is 


contingent, and non-vested, and might not vest during the lifetime of an individual alive in 1981, 


or twenty-one (21) years thereafter, or  within ninety (90) years of the creation of said right, since 


the owner of said property may never sell. 


It should be noted that Lorberbaum is not asserting Turner’s claimed Right of Repurchase 


is unenforceable as an unreasonable restraint or alienation.  Thus, the authorities where the validity 


of a right to repurchase is discussed as an unreasonable restraint of alienation are not applicable to 


this appeal.  See Clark v. Fine Hous., Inc., Op. No. 2020-UP-238, *2 (S.C. Ct. App. Aug. 12, 


2020); 61 Am. Jur. 2d Perpetuities, Etc. §§ 109-110; Restatement (Third) of Property (Servitudes), 


§ 3.4 cmt.f (2000).  Additionally, it should be noted that Turner’s Right of Repurchase, unlike 


Webb, is not at a fixed price, but at a price currently offered by a third party. 


As the Trial Court’s conclusion that Turner’s Right of Repurchase was valid and 


enforceable is a clear error of law, the requirement that Lorberbaum is required to transfer the RV 


Lot is also erroneous and should be reversed. 
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CONCLUSION 


 The Trial Court committed an error of law finding the Right of Repurchase in the 1981 


Covenants did not violate S.C. Code Ann. § 27-6-20 and numerous cases on point.  Thus, the Trial 


Court’s decision requiring Lorberbaum to convey the RV Lot to Turner for $54,500 should be 


reversed. 


 


      Respectfully submitted, 


      /s/ Russell P. Patterson   
      Russell P. Patterson (SC Bar No. 4375) 


Russell P. Patterson, P.A. 
      P.O. Box 8047 
      Hilton Head Island, SC  29938 
      (843) 341-9300 
      Russell@russellpattersonlaw.com 
      Attorney for the Appellant, 
      Paige N. Lorberbaum 
 
Hilton Head Island, South Carolina 
August 18, 2023 
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STATEMENT OF ISSUES ON APPEAL 
 


1. Appellant-Respondent Paige Lorberbaum Appeal Should Not be Dismissed as Moot. 


2. Did the Trial Court commit an error of law by failing to find that the subject Right of First 


Repurchase violated the rule against perpetuities. 


ARGUMENT 
 


I. LORBERBAUM’S APPEAL SHOULD NOT BE DISMISSED AS MOOT DUE TO 
HER COMPLIANCE WITH THE TRIAL JUDGE’S ORDER. 


 
 Turner asserted in its Motion to Dismiss, filed with this Court on January 23, 2023 


(“Motion to Dismiss”) that Lorberbaum’s appeal should be dismissed since she “voluntarily” sold 


the Lot 158 (“Lot”) to Turner for $54,500 on December 28, 2022.  This Court by Order dated 


March 9, 2023 denied said Motion to Dismiss, citing Mathis v. S.C. State Highway Dept., 260 S.C. 


344, 346, 195 S.E.2d 713, 715 (1973).  Turner’s Marina’s second attempt at a dismissal of this 


appeal using the identical arguments rejected by this Court should also be denied for the reasons 


discussed below. 


 Turner  seeks dismissal of Lorberbaum’s appeal on the grounds of mootness, asserting 


since she “voluntarily” sold the Lot to Turner during the pendency of the appeal, there is no 


remaining controversy before the Court.  The law in South Carolina on the mootness of a pending 


appeal is well established.  “An appellate court will not pass on moot and academic questions or 


make an adjudication where there remains no actual controversy.”  Curtis v. State, 345 S.C. 557, 


566, 549 S.E.2d 591, 596 (2001).  “A case becomes moot when judgment, if rendered, will have 


no practical legal effect upon [the] existing controversy.  This is true when some event occurs 


making it impossible for [the] reviewing Court to grant effectual relief.”  Mathis v. S.C. State 


Highway Dep’t. 260 S.C. 344, 346, 195 S.E.2d 713, 715 (1973). 
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 Even if a case is moot under the above criteria, our appellate courts will still decide 


questions on appeal under three exceptions, namely:  (1) if the issues raised are capable of 


repetition but generally will evade review; (2) if the issues are imperative and of manifest urgency 


to establish a rule for future conduct in matters of important public interest, and (3) the issues 


raised may affect future events or have collateral consequences for the parties.”  S.C. Pub. Int. 


Found. v. S.C. Dep’t of Transp., 421 S.C. 110, 120, 804 S.E.2d 854, 860 (2017); Sloan v. 


Greenville Cnty., 356 S.C. 531, 552-54, 590 S.E.2d 338, 349-50 (Ct. App. 2003). 


A. The Case is not Moot since a Reversal of the Trial Court’s Decision Would Return 
Title of the Lot to Lorberbaum. 


 
 Under the above standard, this case is not moot since a reversal of the Trial Court’s decision 


finding Turner’s right-of-repurchase is violative of the Rule Against Perpetuities will result in the 


return of her Lot, with Turner obtaining a refund of the $54,500 purchase price.  A similar scenario 


was before the Court in Skydive Myrtle Beach v. Horry Cnty., 428 S.C. 638, 837 S.E.2d 485 (2020), 


a dispute concerning an ejectment of an aircraft hangar.  The tenant, Skydive, was required to 


vacate the premises by Court Order and thereafter appealed.  Id. at 642-43, 837 S.E.2d at 487.  The 


landlord, Horry County, sought to dismiss the appeal on the grounds of mootness, asserting there 


was no longer any justiciable controversy since Skydive had not occupied the property for three 


(3) years pending the appeal.  Id. The Court rejected this argument, holding it still had the power 


to return possession to Skydive if the ejectment was improper.  Id. at 644, 837 S.E.2d at 488.  The 


Court noted Skydive had consistently and repeatedly contested all rulings with the clear intent to 


retain possession and had done nothing to delay the resolution of the appeal.  Id. at 643, 837 S.E.2d 


at 487.  In the instant case, Lorberbaum has also continuously asserted Turner’s Right of 


Repurchase was invalid and unenforceable and has also not taken any action to delay this appeal. 
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If the Court determines that Turner’s Right of Repurchase was invalid and unenforceable, 


it can reverse the Order of the Trial Judge and remand the case with instructions to require the Lot 


be reconveyed to Lorberbaum, upon a refund of the $54,500.  The Trial Court can also  provide 


for whatever other relief Lorberbaum may be due for the loss of use of her property pending the 


appeal.  Turner, in forcing compliance with the sale provisions under its contested Right of 


Repurchase, knew full well a substantive legal challenge was pending on appeal, thus took said 


action knowing the risks the sale could be overturned.  It had the option to simply wait for the final 


decision by the appellate courts as to its claimed Right of Repurchase, and then proceed to acquire 


the Lot.  The fact that it did not do so should not result in Lorberbaum having her appeal dismissed. 


This substantive relief is still available to Lorberbaum and the existing controversy still needs to 


be decided  by this Court.  


B. The Sale of the Lot was not “Voluntary.” 
 


The entire basis of Turner’s argument on Mootness is founded on the false premise that 


since Lorberbaum “voluntarily” sold the Lot pending her appeal, she has abandoned all rights to 


further dispute the transaction, and the issue of the validity of Turner’s right of first refusal is now 


moot.  In fact, Turner in its Brief and supporting Affidavit of Neil Turner disingenuously states 


the transfer was “voluntary” or “willingly” a total of nine (9) times.1  In reality, Lorberbaum was 


forced and compelled to transfer and sell her primary residence and find another place to live 


pursuant to the express terms of the Trial Judge’s Orders, as explained above.  In addition, Turner’s 


Marina, through counsel, made repeated threats of sanctions, civil contempt and award of attorney 


fees and damages, as outlined below: 


 
1 Brief of Respondent-Appellant Turner- (1) p. 9, line 13; (2) p. 10, line 4; (3) p. 10, 1ine 13; (4) p. 11, line 14; 
(5) p. 11, line 17; (6) p. 12, line 13; (7) p. 13, line 4;  Affidavit Neil Turner- (8) R. p. 169, line 3; (9) R. p. 169, line 
6. 
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1. October 27, 2022 letter Thomas C. Taylor (“Taylor”) to Russell P. Patterson 


(“Patterson”):  “. . .time is of the essence in the conveyance and Turner’s Marina 


LLC insists upon strict adherence to the timing set forth in Judge Hocker’s Order 


of August 4, 2022”.  (Ex. 8, Appellant-Respondent Paige Lorberbaum’s 


Memorandum of Law in Opposition to Appellant-Respondent’s Motion to Dismiss, 


Feb. 2, 2023, S.C. Ct. Appeals (“Lorberbaum Motion to Dismiss Memo”). 


2. October 28, 2022 E-mail Taylor to Patterson:  “I trust this will go smoothly and per 


Judge Hocker’s Order” (Ex. 9, Lorberbaum’s Motion to Dismiss Memo) 


3. October 30, 2022 E-mail Taylor to Patterson:  “I’ve not heard from you and would 


appreciate your confirming that you are still representing Ms. Lorberbaum in this 


matter and that you have alerted her to our letter and demand to close in a timely 


matter.  I want to make sure where to direct correspondence to her if the deed is not 


received by Wednesday, November 2, 2022.”  (Ex. 10, Lorberbaum’s Motion to 


Dismiss Memo) 


4. October 31, 2022 E-mail Taylor to Patterson:  “Please let me know if we should 


expect the deed by Wednesday, or whether we should proceed to seek court 


assistance.”  (Ex. 11, Lorberbaum’s Motion to Dismiss Memo - emphasis added) 


5. October 31, 2022 Letter Taylor to Patterson:  “On behalf of Turner’s Marina LLC, 


I reiterate that the Plaintiff insists upon closing the transaction on or before 


November 2, 2022 and demands the tendering of a General Warranty Deed from 


Ms. Lorberbaum to Turner’s Marina LLC by that date, along with the abandonment 


of the premises by midnight . . ..  We will seek court assistance immediately if the 


Deed is not timely tendered.  We will seek costs and attorney’s fees incurred as a 
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result of the failure of Ms. Lorberbaum to comply with the Court Order.” (Ex. 12, 


Lorberbaum’s Motion to Dismiss Memo - emphasis added) 


6. November 2, 2022 E-mail Taylor to Patterson:  “Please have the General Warranty 


Deed delivered to Chet Williams’ office by 1:00 p.m.” (Ex. 13, Lorberbaum’s 


Motion to Dismiss Memo) 


7. November 2, 2022 Letter Taylor to Patterson:  “. . . Turner’s Marina again insists 


upon closing today, November 2, 2022, which is the 90th day following the filing 


of the August 4, 2022 Order.” (Ex. 14, Lorberbaum’s Motion to Dismiss Memo) 


8. November 3, 2022 Turner Motion to Compel (Ex. 5, Lorberbaum’s Motion to 


Dismiss Memo):  Motion seeks recovery of Turner damages suffered on a daily 


basis, sanctions for violating Court Order, to hold Lorberbaum in civil contempt, 


and attorney fees and costs. 


9. December 1, 2022 Turner Memorandum of Law in Support of Motion to Compel 


(Ex. 6, Lorberbaum’s Motion to Dismiss Memo):  Requests sanctions for willful 


disobedience of Court Order, legal fees, order of contempt, and daily fine. 


10. December 14 Order (Ex. 7, Lorberbaum’s Motion to Dismiss Memo):  The Trial 


Judge denied Turner’s request to hold Lorberbaum in contempt or to pay penalties 


or attorney fees to Turner.  “Further, upon a careful review of the action of 


Lorberbaum in seeking an expedited decision on the disputed closing date, this 


Court cannot find any actions on her part that would justify the relief requested by 


Plaintiff.”  P. 2 


11. December 15, 2022 Taylor e-mail to Patterson:  “Can you please confirm to me that 


Ms. Lorberbaum will be tendering a General Warranty Deed on or before 
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December 28, 2022 and vacating the premises by that date.” (Ex. 15, Lorberbaum’s 


Motion to Dismiss Memo) 


12. December 18, 2022 Taylor e-mail to Patterson:  “Russell, I wrote you a few days 


ago about this and also asked you if Ms. Lorberbaum is going to transfer the lot on 


December 28?  Would you please let me know your and her intentions?” (Ex. 16, 


Lorberbaum’s Motion to Dismiss Memo) 


13. December 27, 2022 E-mail Taylor to Patterson:  “It would certainly be helpful if 


you’d let me know your and her intentions as soon as possible so we can make 


preparation for the money transfer.”  (Ex. 17, Lorberbaum’s Motion to Dismiss 


Memo) 


Under any type of reasonable review of the above events, it is clear the transfer of 


Lorberbaum’s home on December 28, 2022 was anything but voluntary.  Pursuant to Court Order, 


and threat of serious sanctions sought by Turner, she complied with the Trial Judge’s Order, but 


under no circumstances did she somehow give up or lose her right to continue her appeal 


challenging the validity of the Right of Repurchase. 


Turner’s argument of a “voluntarily” sale of the Lot rendering the appeal moot is the same 


argument made by Horry County in Skydive.  Skydive at 642, 837 S.E.2d at 487.  Horry County 


argued that since Skydive had voluntarily vacated the premises for three (3) years, it had rendered 


its appeal moot.  Id.  The Court concluded the move was not voluntary by any means, but occurred 


after ten (10) Horry County deputies arrived at the hanger to force SkyDive out.  Id. at 643, 837 


S.E.2d at 487.  As can be seen above, Lorberbaum’s “voluntary” sale was the result of similar 


pressure, and is not an indication she woke up one morning and simply decided to sell what is 


essentially her home and end the dispute. 
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C. The Validity of Turner’s Right of Repurchase Is Capable of Repetition. 
 
 The appellate court will still decide issues that are moot if they are capable of repetition 


but evade review.  See Byrd v. Irmo High School, 321 S.C. 426, 432, 468 S.E.2d 861, 864 (1996) 


(Contested ten day suspension of students, after suspension hearing capable of repetition but would 


evade review); Sloan at 555, 590 S.E.2d at 351 (Court heard dispute over expedited public contract 


provision and projects although projects complete); S.C. Pub. Int. Found. v. S.C. Dep’t of Transp., 


122, 804 S.E.2d at 861.  There is no requirement that the issue will arise again between the same 


parties.  Byrd at 432, 468 S.E.2d at 864.  


 In the present case Turner asserts the right to exercise its right-of-repurchase over all 200 


lots in the RV Resort.  There is pending in the Beaufort County Court of Common Pleas a lawsuit 


filed by Turner seeking to enforce said rights today (Turner’s Marina LLC v. Daniel Hyde, C.A. 


No. 2021-CP-07-2165 – Ex. 18, Lorberbaum’s Motion to Dismiss Memo).  It is not only likely, 


but inevitable that the identical issue raised by Lorberbaum in her appeal will arise again.  If the 


lower courts in the future order or force the sale of said property, as was the case with Lorberbaum, 


the determination of the validity of the Right of Repurchase will never be determined.  The issues 


raised by Lorberbaum fit squarely into this exception and the Court should not dismiss this appeal. 


D. The Validity of Turner’s Right-of-Repurchase May Affect Future Events or Have 
Collateral Consequences for the Parties. 


 
 Even if the Court determines the issues raised by Lorberbaum are moot, they still can be 


decided under the second exception allowing for the appellate court to hear an appeal since said 


issues may have effect on future events or have collateral consequences for the parties.  Curtis at 


556, 549 S.E.2d at 596; Sloan at 554-55, 590 S.E.2d at 351; S.C. Pub. Int. Found. at 349-350, 590 


S.E.2d at 552-553.  
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 As discussed above, if the Court determines Turner’s Right of Repurchase is invalid, and 


determines for whatever reason the Trial Court’s forced sale of December 22, 2022 cannot be 


reversed, Lorberbaum still will have legal remedies for damages caused by the unlawful loss of 


her home and Lot, or possibly other remedies.  In addition, these same issues will clearly come up 


again and again as Turner seeks to enforce the purported Right of Repurchase in the future, at all 


times seeking to avoid appellate review. 


E. Lorberbaum was not Required Under South Carolina Law to Obtain a Stay or 
Supersedeas. 


 
Turner asserts Lorberbaum was required to obtain a stay pursuant to Rule 62 SCRCP and 


to Rule 241 SCACR in order to continue her appeal.  Such a position is inconsistent with said rules 


and South Carolina appellate law. 


Rule 62(a) and (d), SCRCP provides a judgment after an appeal is generally not stayed, but 


a party “may obtain a stay,” consistent with the South Carolina Appellate Court Rules.  Rule 


62(a)&(d), SCRCP.  The stay is effective when a supersedeas bond is approved by the Court.  Rule 


241(b)(4), SCACR provides an appeal does not automatically stay an order directing the delivery 


of real property unless the appealing party requests and obtains a supersedeas under Rule 241(c), 


SCACR.  Rule 241(b)(4), SCACR.  As in Rule 62(a)&(d), SCRCP, this rule also states any party 


“may move for an order imposing a supersedeas of matters decided in the order, judgment . . . .”  


Id. 


Turner’s interpretation of these provisions requiring Lorberbaum to obtain a stay or 


supersedeas upon the posting of a significant bond would require this Court to completely re-write 


the above rules, deleting “may” and inserting “shall” obtain a stay or supersedeas, or the party’s 


appeal will be dismissed.  This Court simply does not have the power to make said changes. 
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It is clear if Lorberbaum had sought a stay or supersedeas under the above rules, Turner 


would have sought a very significant bond to cover any of its claimed damages incurred during 


the pendency of the appeal.  Lorberbaum is not in a financial position to post a significant bond, 


and the Court rules do not require her to do so in order for this Court to review the validity of 


Turner’s Right of Repurchase.  Lorberbaum’s counsel has found no South Carolina case finding 


the failure to seek or obtain a stay or supersedeas resulted in the dismissal of a party’s appeal under 


these circumstances. 


II. THE TRIAL COURT COMMITTED AN ERROR OF LAW BY FAILING TO FIND 
THE SUBJECT RIGHT OF REPURCHASE VIOLATED THE RULE AGAINST 
PERPETUITIES. 


 
A. Under Webb v. Reames, 326 S.C. 444, 485 S.E.2d 384 (Ct. App. 1997) Turner’s Right 


of Repurchase is Unenforceable. 
 


Webb v. Reames, 326 S.C. 444, 485 S.E.2d 384 (Ct. App. 1997) is directly on point and 


results in Turner’s Right of Repurchase as being found in violation of  our State’s long-standing 


common law rule against perpetuities. Admitting, Lorberbaum in her Initial Brief,  mistakenly 


cited the South Carolina Uniform Statutory Rule Against Perpetuities (S.C. Code Ann. §§ 27-6-10 


et. seq. – “Perpetuities Act”).  However, the substance of Lorberbaum’s brief, and in fact her entire 


appeal, is founded entirely on Webb .  The Webb decision was cited in Lorberbaum Pre-Trial Brief 


(R. pp. 50 - 54); her Motion to Alter or Amend (R. pp. 63 - 65), and her Reply Brief to its Motion 


to Alter or Amend (R. pp. 88-96).  Lorberbaum admits § 27-6-60(A) of the Perpetuities Act does 


not apply to the 1981 Right of Repurchase since it does not apply to property interest created before 


July 1, 1987, but the Right of Repurchase is still subject to South Carolina common law rule against 


perpetuities applied in Webb.  


Turner, for the first time, in its Brief, asserts Webb is bad law and should be overturned.  


This argument was never presented to the Trial Judge before and cannot be raised for the first time 
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on appeal.  Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998) (it is axiomatic 


that an issue cannot be raised for the first time on appeal but must have been raised to and ruled 


upon by the trial court to be preserved for appellate review). 


Even if such an argument was available, Webb should not be overturned.  The Webb 


decision has been cited by approval by our Courts a total of four (4) times2  in reported decisions, 


and in one (1) unreported decision.3  


The Court in Webb applied properly the long-standing common law rule against 


perpetuities.  Webb at 447, 485 S.E.2d at 386.  “No interest is good unless it must rest, if at all, no 


later than twenty-one years after some life in being at the creation of the interests.  Abrams v. 


Templeton, 320 S.C. 325, 327, 465 S.E.2d 117, 119 (Ct. App. 1995).  Following the precedent of 


Webb,   this Court should also find Turner’s Right of Repurchase violates this long-established 


rule and is void.  Turner has asserted no substantive public policy arguments or any other logical 


reasons why this long-standing precedent should suddenly be overturned other than its conclusion 


that “bad or hard facts equals bad law.”  Turner’s analysis of what counsel for the parties in Webb 


were thinking during the case, as well as the unstated logic of the Appellate Court are simply 


unfounded assumptions on its part – not facts or evidence. 


B. Turner Never Asserted to the Trial Judge the Right of Repurchase Was Not Subject 
to S.C. Code Ann. § 27-6-60(A). 


 
Turner, for the first time in this case, raises the issue that since the Right of Repurchase 


was created under the 1981 Covenants, § 27-6-60(A) by operation of law is not applicable since 


 
2 See Clark v. Fine Hous, 438 S.C. 174, 181, 882 S.E.2d 763, 767 (2023); Peoples Fed. Sav.& Loan Ass’n of S.C. v. 
Res. Plan.Corp., 358 S.C. 460, 477, 596 S.E.2d 51, 60 (2004); Auto-Owners Ins. Co. v. Rhodes, 385 S.C. 83, 94, 
682 S.E.2d 857, 863 (Ct. App. 2009), aff’d in part, rev’d in part, 405 S.C. 584, 784 S.E.2d 781 (2013); Queen’s 
Grant II Horizontal Prop. Regime v. Greenwood Dev. Corp, 368 S.C. 342, 369, 628 S.E.2d 902, 917 (Ct. App. 
2006). 
3 Page v. Page, Op. No. 2004-UP-110 at *2 (S.C. Ct. App. Feb 24, 2004). 
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said statute only applies to interest created after July 1, 1987.  S.C. Code Ann. § 27-6-60(A)  This 


argument was never presented to the Trial Judge during the trial or in the parties’ post-trial 


pleadings (See:  R. pp. 76 - 83, Turner Memorandum in Opposition to Lorberbaum Motion to Alter 


or Amend.  The issue has thus not been preserved for review.  Wilder Corp. at 76, 497 S.E.2d 733. 


As stated above, Lorberbaum admits the position asserted by Turner is correct, but it never raised 


said argument  below.  


C. Turner’s Arguments that Its Right of Repurchase is not an Unreasonable Restraint 
of Alternative is Irrelevant. 


 
 Turner, citing Clark v. Fine Hous, 483 S.C. 174, 882 S.E.2d 763 (2023) and the 


Restatement of the Law, Third, Property, Servitudes, Section 3.4, argues its Right of Repurchase 


should be upheld since under the analysis in said legal authorities finds the Right of Repurchase is 


not an unreasonable restraint of alienation.  No such argument has ever been asserted by 


Lorberbaum in this case, as she confirmed in her Brief at p. 9.  Her sole issue on appeal is that the 


Right of Repurchase violates the rule against perpetuities under the 1997 Webb decision and 


subsequent cases citing same. This issue is simply not relevant to this appeal. 


D. Turner’s Argument That Since Its Rights Under A Separate Lease  and Easement 
Expire In 2080, There Can Be No Violation Of The Rule Against Perpetuities Should 
Be Denied.   


 
 Turner, for the first time in this case, asserts that there can be no violation of the rule against 


perpetuities since its interest in the property will lapse in 2080 when its 99-year Lease and 99-year 


Easement expires . This argument should be rejected by this Court for at least three (3) reasons. 


 First, this argument was never presented to the Trial Judge and thus cannot be raised for 


the first time on appeal.  Wilder Corp. at 76, 497 S.E.2d 733. 


 Second, there is no factual finding or evidentiary record before the Court as to what is a 


“sufficient property interest in the development” to meet the parameters in AJG Holdings v. Dunn, 
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401 S.C. 346, 764 S.E.2d 912 (2014).  Turner points to its 99-year Lease and 99-year Easement, 


but it also owns the adjoining land, a fuel dock, marina, and at least four (4) other R.V. lots (R. p. 


175;  pp. 178 – 179; pp. 190 - 191).  These interests, separate and apart from the 99-year Lease 


and 99-year Easement, may be sufficient to meet a “sufficient property interest” under Dunn,  Id. 


 Finally, what interest Turner, or its successors or assigns may hold in 2080 is sheer 


speculation at this point.  The 99-year Lease and 99-year Easement may be extended, Turner may 


buy some or all of the remaining 200 R.V. lots, etc.  One possible scenario presented today by 


Turner, out of literally dozens, which may occur over the next fifty-seven (57) years, does not 


resolve the rule against perpetuities issues under Webb. 


E. The Application of the “Saving” Provision of S.C. Code Ann. § 27-6-60(B) by this 
Court is Premature and Inappropriate. 
 
In its Brief at Page 19, Turner asks the Appellate Court to reform its Right of Repurchase 


if it is found in violation of the rule against perpetuities under Webb pursuant to S.C. Code Ann. § 


27-6-60(B) .  The Court should not take such action.  If this Court determines Turner’s Right of 


Repurchase is violative of the rule against perpetuities, the appropriate next step would be to 


remand the case back to the Trial Judge consistent with this Court’s decision.  The Trial Judge can 


then determine the next steps, including determining if reformation of said Right of Repurchase is 


appropriate. 
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CONCLUSION 
 
 The appeal filed by Lorberbaum is not moot.  Even if it is from a legal standpoint, one or 


more exceptions apply. 


 Turner’s Right of Repurchase is violative of the rule against perpetuities under Webb and 


should be declared void.  The case should be remanded back to the Trial Court. 


 
      Respectfully submitted, 


      /s/ Russell P. Patterson    
      Russell P. Patterson (SC Bar No. 4375) 


Russell P. Patterson, P.A. 
      P.O. Box 8047 
      Hilton Head Island, SC  29938 
      (843) 341-9300 
      Russell@russellpattersonlaw.com 
      Attorney for the Appellant-Respondent, 
      Paige N. Lorberbaum 
 
Hilton Head Island, South Carolina 
August 18, 2023 
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STATEMENT OF ISSUES ON APPEAL 
 


1. That the Trial Court properly denied Plaintiff Turner’s Marina, LLC’s request to set-off, 


or reduce the required purchase price for Lot 158 of $54,500 by the amount of its claimed loss of 


rental revenues. 


 
STATEMENT OF THE CASE 


 
 This is an appeal of the Trial Court’s decision to enforce a right of repurchase held by the 


Respondent, Turner’s Marina, LLC (“Turner”) on a lot in a recreational vehicle (“RV”) 


development.  On June 18, 1981, Outdoor Resorts R.V. Resort and Yacht Club (“Developer”) 


recorded that certain Declaration of Covenants and Restrictions at Deed Book 325 at Page 920 in 


the Beaufort County Register of Deeds (“1981 Covenants” – R. pp. 238 - 281) as part of its 


development of a seventeen (17) acre parcel located near the entrance to the Town of Hilton Head 


Island.  The development consisted of 200 RV lots, marina, fuel dock, and related amenities 


(collectively “RV Resort”).  Paragraph 12.9 of the 1981 Covenants (R. p. 255) created a right of 


repurchase (“Right of Repurchase”) in favor of the Developer under the following language 


12.9 In the event the Unit Owner desires to sell his Lot, then said Lot 
shall be offered for sale to the Developer at the same price at which the property is 
about to be sold, and the said Developer shall have thirty (30) days within which to 
exercise its option to purchase said property; and should the Developer fail or refuse 
(within thirty (30) days after receipt of notice of the price and terms) to exercise its 
option to purchase said property at the price at which it is about to be sold, then the 
Owner of said property shall have the right to sell said property subject to all 
covenants and limitations herein contained. 
 
On May 18, 2007, the Respondents, Jeffrey A. Klapper and Diane L. Klapper (collectively 


“Klapper”) purchased Lot 158, an RV lot which was subject to the 1981 Covenants.  On or about 
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December 21, 2017, Turner acquired certain assets and rights at the RV Resort, including the Right 


of Repurchase under § 12.9 under the 1981 Covenants. 


In late 2017, Klapper agreed to sell Lot 158 to Paige N. Lorberbaum (“Lorberbaum”) for a 


price of $54,500.  Turner timely sought to exercise its claimed Right of Repurchase.  Despite said 


efforts, Klapper on April 22, 2019, closed on its sale to Lorberbaum (R. pp. 296 - 302).  On May 13, 


2020, Turner filed suit against Lorberbaum and Klapper for breach of contract, seeking damages 


in excess of $100,000, specific performance, and recovery of attorney fees and costs.  (R. pp. 21 - 


30).  Lorberbaum timely filed an Answer and Counterclaim on June 12, 2020. (R. pp. 37 -41).  


Turner timely responded to Lorberbaum’ s Counterclaim on June 22, 2020.  (R. p. 49). 


After a non-jury trial, the Trial Court issued an Order on August 4, 2022, finding Turner 


properly held the Right of Repurchase, timely exercised same, and ordered Lorberbaum to convey 


Lot 158 to Turner for $54,500.  The Trial Court declined to award attorney fees to any party.  The 


Trial Court also denied Turner’s request for a reduction or setoff of the $54,500 purchase price 


based on its claim of loss rental revenues.  (R. pp. 7 - 14)  Turner filed a Motion to Alter or Amend 


on August 15, 2022, under Rule 59(e), SCRCP (R. pp. 53 – 62).  The Trial Court on September 26, 


2022, denied said motion (R. p. 15). 


Turner timely filed its Notice of Appeal, raising two issues.  The first issue on appeal seeks 


to modify the Trial Court’s denial of its award of attorney fees against the Respondent, Klapper.  


In this brief, Lorberbaum only addresses the second issue raised by Turner seeking a set-off or 


reduction of the purchase price of $54,500 due Lorberbaum for the property, since no attorney fees 


are sought against Lorberbaum by Turner in its appeal. 
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STANDARD OF REVIEW 
 


 “An action for breach of contract is an action at law.”  Electro-Lab of Aiken, Inc. v. Sharp 


Constr. Co. of Sumter,. 357 S.C. 363, 367, 593 S.E.2d 170, 172 (Ct. App. 2004).  “In an action at 


law, on appeal of a case tried without a jury, the appellate court’s standard of review extends only 


to the correction of errors of law.”  Id.  “The trial [court’s] findings of fact will not be disturbed 


upon appeal unless found to be without evidence which reasonably supports the judge’s findings.”  


Id.  “The trial court’s findings are equivalent to a jury’s findings in a law action.”  Branche 


Builders, Inc. v. Coggins, 386 S.C. 43, 47, 686 S.E.2d 200, 202 (Ct. App. 2009). 


ARGUMENT 
 
I. THAT THE TRIAL COURT PROPERLY DENIED PLAINTIFF TURNER’S 
MARINA, LLC’S REQUEST TO SET-OFF OR REDUCE THE REQUIRED PURCHASE 
PRICE FOR LOT 158 OF $54,500 BY THE AMOUNT OF ITS CLAIMED LOSS OF 
RENTAL REVENUES.  


 
The Trial Court properly denied Turner’s claim that it was entitled to set-off, or reduce the 


purchase price of $54,500 for Lot 158 by any claimed loss rental income because Turner failed to 


prove its damages with specificity at trial.  There are three (3) reasons why the Trial Court’s Order 


not awarding loss rental income should remain in place. 


First, as the Trial Court concluded, the evidence as to the loss of rentals for Lot 158 was 


vague, speculative and weak.  Speculative damages are not recoverable under South Carolina law.  


Baughman v. American Tel. & Tel. Co., 306 S.C. 101, 410 S.E.2d 537 (1991).  Lorberbaum 


testified at length as to the significant number of vacant lots in the RV Park during her three (3) 


years of living there, including the fact the lot next to hers was only rented about three (3) weeks 


during the last three (3) years (R. p. 222 lines 8 – 19).  She further testified her lot flooded 


frequently and was very difficult to access, and thus would not have been a sought after rental 


property.  (R. p. 229 line 11 to p. 230 line 9).  She further testified that through the actions of 
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Turner, the rental demand for all lots has substantially decreased.  (R. p. 230 lines 10 – 25) 


Turner’s loss rental projection or estimate is based entirely on historical use for only 2018 


(R. p. 192 line 23 to p. 193 line 7; Plaintiff. Ex. 7 (R. p. 285), Plaintiff Ex. 8 ( R. p. 286).  The 


uncontradicted testimony of Lorberbaum was that rentals over the last three (3) years were 


substantially less than historical rentals due to Turner’s actions.  Any extrapolation of loss rentals 


based on 2018 rentals is speculative, at best, and is not logical or supported by the evidence.  The 


Trial Judge was in the best position to judge the credibility of the witnesses and properly and fairly 


reached the conclusion the evidence did not support Turner’s claims of loss of rental revenue. 


Under Rules 208(b)(2) and 220(c) SCACR. the final two reasons the Trial Court reached 


the correct conclusion are not discussed in its Order, but are fully supported by the evidence at 


trial.   Turner is in essence is seeking the benefits of ownership of Lot 158 (i.e. income from rentals) 


before it has paid any money for said property.  It would be inequitable and illogical  to allow 


Turner the benefit of any estimated or projected rental income without Turner actually paying the 


owner of the property, Lorberbaum, the purchase price. 


The second reason the Trial Court’s decision should be affirmed is that  during trial Turner 


specifically made an election of remedies, requesting the Trial Court grant specific performance 


by requiring Lorberbaum to convey Lot 158 pursuant to the claimed right of repurchase (R. p. 195 


lines 1 – 10).  The award of loss rentals is a damages remedy under Turner’s breach of contract 


cause of action, which it abandoned at trial. 
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CONCLUSION 


 The Trial Court properly found that Turner was not entitled to set-off or reduce from the 


purchase price of Lot 158 of $54,500 based on any claimed loss rentals.  Said decision should be 


affirmed. 


 
      Respectfully submitted, 


 
      /s/ Russell P. Patterson    
      Russell P. Patterson (SC Bar No. 4375) 


Russell P. Patterson, P.A. 
      P.O. Box 8047 
      Hilton Head Island, SC  29938 
      (843) 341-9300 
      Russell@russellpattersonlaw.com 
      Attorney for the Appellant-Respondent, 
      Paige N. Lorberbaum 
 
Hilton Head Island, South Carolina 
August 18, 2023 
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