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THE COURT: The next mabter is the State

of Saunh Caraling versusn alexander Mubtb. The State

[=N
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mpresanted by Ryan Heoseh, ils het cooresi?

MR. SHENKAR: o, Yaur Honor, Joseph

THE COURT: OCh, okay. &od My, Jobn
Qrisary is regresenting Alexander Buert, is charo
TOETScE?

MR. O'LEARY: Y¥as, Your HOmOr.

THE COURT: Thisz is an appeal, Docket

Jud

13ed by ¥o.
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Humier 20L1-CP-49-0788%, It was

(BN

O Leary an bebalf of hiz oliepr arising out of

i

ariminal chargez in Magistrate’s Tourt.
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ME. OCLIRRY: Your Monor, I filed a brie

last week ihan's sramped. I don't know if y
have a copy o 14,

THE COURT: Yes, I have & copy of one thaz
wan Files oo Jonpber ¥4, FOI2. It's & thres-page
brief,

MR, DILEARY: Thar's Er, Your Honoy.

THE DOUERT:  Okay.

MR, Q' LERRY: Yeur Hoosw, this is
basically an appesl. It was s conditicnal
digcharge. Supposedly, &r. Nutl failad the drug

resc. It was sert oo bhe Court, suole to ghow cause.
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Then the document that showed the refusal, which
I'we artached, wa3n't even signed, We had filed a
Rule 6, I objected to wging the dooumant.

THE COURT: Qxay, walt

THE COURT: Thes mav be in the file in th

i

MR, O LEARY: T vwn gnt an 8ibca copy.

THE COURT: Okay, thank you.  Okay, now
wo' Ta oo Sho samn page, yus, sic.

KR, O LEARY:  Judge, the attechment -- 3
put o oopy of the bransoript in thers, tao, which wg
had o do an ordsr oo coompal te get the transaript.
In any event, it’'s Exhibit E that’'s the decument in
guesticon where the judge admitted L5 ahqsent a
signature, and also & Rule € had been filed in this
mabtar.

and the dudage ruled thet he didn't phink

the Fule & applied. [ have no ides why, heosuse
it's the same case, the some cabe mamber. The Rule
& wasg properly filed in " 08, { attach that as

BExhibit A.
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nntice of a Fule 6 And for thesse reaaona, 1 would
ank bhat she cage he reversed and dismisssd

THE COURT: How. what waz the igaue about
Exhibiz B? BEwhibir E was the zctwual repors?

MR. O'LEARY: That's the repsrt, bub that
isn't even signed, Judge.

THE COURT: Okaw. Sa thar’s what you're
cshjasting te, is t & oot gigned. Bo you
don’ bokngw wha within the Midlands Exams and Dyug
Suraening, Incorporated, perfiormed the tast?

MR, SCLEARY: I have no idea, Judgs., And

the ather prohlem thet I had was the Judge, I think

B

froe

Ly

i€ you lgok a2t the rransecript there,. he baslesa
said thai we gould ave brouwght thewm in. I can't

Aot even know who it is.

1

bring tham in PRt B
and T think ipfw reversible for 2z judge to
accept an unsigned documeny argd then f£ind & perscn

that, not only [or che Rule & but the fact

i
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gailty
rhat the document op ins Face wouldd be imvslid o
inadmissinle.

THE COURT: fkay. X2 I 2id notice that

on Bxhipit B thers i a proviasion Lhat g23ys
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M¥. O'LEARY: Judge, ths only document I
evay savw wae B, which I atvached. That's the anly

rhing. It was probably in Court where they couldnc

£ind the document originaily, and I think they found

[

i

the back room. But ia any event, I thiok with

o

the Rule 6 thar they wuld be pracluded from ueling a
documant auch as this absent somsbody azfesting o
ik,

THE TOURT: My. Shenkar?

¥R. DHEMKAR: Thank you, Your Hopoy, may
it plesss the Court. Your Honor, the S5tate's
poesiticn on this matter is thar the Eule & that «as

filed origipmally in 2409 is regarded @B s pre-trial

+

issus or a pre-plea issue and therefsore {8 not

adiclsoible In a post-conwicticon situabicon like the

i
Pt
e
1%
I
]
o
o2
E‘
T
Hes
[47]
o
i

Your Honoe, thers ls a body of law lieself

lasaiffad undsy the pre-trial

W
o]
(e
w

where Bule & 1
avchagecrion. The &rare's positicon ig that once the
person basd pled guilny bo & charge, the rele expires

at The wime of rhe plea, and then anobther set of

17
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In this case, Your Eonor, as Me. QO Lepary

An ehar point, Your Hoenor, he walved all
hiz righte, conaticuticnal rights. I do not have
the transcript of the actual ples, fut 1 think that
Mo, OfLeary wWas pragent at that ples where ne
entered a condivionsl discharge

I assume he was given his constituriomal

waived them. Huat the waiver izself

i8gues that come GHder evidensiary
rulen exacely like the one thatr is at gquesticon here.

N, Lf we were 1nm a pre-plea situstion,

disming the case bhaged on the fact that a drug test
was entered withowst the sigrature of the analyst or
tre chemint éand without an affidavic. Howeway., in &
post-conviction simeation, as I szated, theae rules
do not aghly.

Furthoermore, Your Honor, if we're looking
an other mrograms that w2 have such ag probation orx

liversionasy prograii, drug oQuUrT @ and veteyans

s
o

whe

court, all af them are aircared for a



1 phat-canviaticon -- che person afrer chey pled guilsy
2 te the chargs.
3 All of these people continucusly or
4 ragularly ger tested hy offizers of that particular
g entity, a prodationary officer or a drug court
é DETEOT 0% oa teating kit, they do not need to
7 provide arr affidavic or anything of that nature in
B order for that person to ultimately be violating
] cheir probation or get =zpalled cut of drug court
£ 0 for fallure Co comply with the drug resting.
ik Your Honer, in this ossz the defendant was
L7 given ample time and cgportonity to -- the drug
1% reating was Lo take place 57 daye afrter ohe
14 conditional discherge plee was sntered inoo. ARd I
15 beligve the rranscript also reflects that the place
13 of the testing wzs to be picked by the defendant
17
13 He wasn not ordered by the Court of who
1% wernld tesmt him.,  Based on all choge remsons, Youx
25 Hosne, we azy cthat vow will dismise this appeal and
21 af¥irm the Maglsirate Court©s decision on this
22 mALLET .
23 MR, G LEARY: Judge. my onRly reaponse Lo
24 that is 1 don't nescegsarily Chipk iz went down the
25 way he seid. Thiz was -- he waa tCried in his
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in

-- my client waen‘t there, and che judge said,
"Wetll do a condicional dischavge.

Thay allowsd thaz. I t2ld him, and that s

L]

how 1 believe thaz happened. don’t have that
tramacript, bur 1 belisve I pub thab inkg wheab wan
zaid afier Crial in absence.

There was no notice Lo bthe defendant

K maotion was

becazge, again, he wns
filed o reopen. The case was reapensd.  Ths
conditional discharge was entered into on behalf of
M. Huco.

I don't believe he was even Lagre o do
thar. Buc in apite of thah, 1 think coupnszel iz
wpong in Cermg of post-gonviction because he’s nob
porvicced in this case until there's & culing by the
Cours chat he vislated the tarms.

and wistarion of the terms would e a

unnigned, and it was cleariy on the faon o Fule 4
which hkad been filed. and I think that goes theough
the whols proofaess.

¥R, SHENKAR: Your Honor, if 1 maw reply
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shortly,
with

a guiicy plea and

that meant o ruling ower the wiclation

rhe particn o the

The violazion chat

the punishment portion.

munishmant

21

scourred hare has to do

Once a

ecolved o sonditienal dischorge.

which e H#ad

pErmisaion Lo discharge Lo Lhis case, which moans

tie Jourt orderad

If

0

T gu

rhe raad. Tf he
thie consegquendes

rocord o a $isg,

TER COURT:

Him ba go oul and ges

- 1 honpsbly don't knos.

he gompl ied with Lhe court order. then

the sherge would e expuanged later oo down

then he will have o pay

plea in the forw 5f a

Well, ix iz norosl pracrice

resteld within twa or three davs

I gy b knaw what the

But the

differsnce on £hs way thpy o 8 conditional

discharge -« and it's not unifore bodiay, T don't

up front of the judge sctusliy,

WATNINGE.

- dn neene ol Lhem sshe you 9o

and Lhey glyse you

hen they give you atl thegas
That just didn’t happen in this cane.

iush mincoed Sn o2 oeaditicnal

sing Che drug




™ in ot [}

-3

i

fout

fo]

Yot

fuit

s
jan

te
W

K.

e

57

i
o

h
poet

]

[

L

thds case -- and I oddid nab céguest & copy
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can femember in

of rhe

Transoript o the dats ehat the inivial dischargs

wan enbtersd boomuse T hed enough
Sof Ehe porticn whers they found fhat he

vizdnoed ghe gondition.

rrouhle trying vo

I had Lo ga and ger an order, a stion oo

compeet, and we gat the trangcriprt.

s

intgrest af -- T can’/e smay 1911 ve ol

Y

pesnh - penv iotian heacxise rhere’s ao

entered officially inte nhe records uyntil

finding Lhst he wiolared tggue,

w

I think in che

fic}
Y
[Fa]
[
P
Jued
o
“3
-
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v
Ly

and that

Glesrly you can’t do that on an unaigned document.

Unsigned could have been dons by anyhody.

MR .

SHZHXAE .

~» after the ples, $he Eesting ook place

TRE COUBT: Sisxty-seven or aix
ME . SHENELR Qiz neven, Your

ths

COURT: &nd se at best chis

chose sizuations in which fr wonld

o a probarismary matoor Ln whioh somaone

oy Honor, I feel

L

sixrh sar

seven?

Honor .

agraph in
worzld be
e gimilar

wionld be
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accused of wiolating vthelr grohation. And in v

case, in would be viclating the terms of the

s

ondirional discharge.  And they would be entizled

o

oA hearing oo that lssue, right?

¥E. SHENEAR: Yez, Your HODOY.

THE COURT: How, doesz that mean fhart chey
would -- %z there not an opporzunicy o challenge
any drug teer resaelts thar come about as o resuls of

submicting & sampla? I understand that the samples

They're reguired oo gubmit the gample. Ee

it’a not & goestion of whether their rights have

The geestion is, are they esntivied to Bome Lype of
due process as it relates to che testang of the
gample and who world come and provide tesbimony as

Bn oirs pesslrts and how ir was tested?

KR. SHEWFKRE: Your Henor, [ believe that
choat will zmatisfy chedr rule to show C3uRa. 1t was
aftor bthe cocdicional diagcharge was sntered into.
Hp wag sivers 67 days before he tock the dreg test,
He €ailed i%.

g shen, From wy understanding, there was
a rule Do show csuse bassed on the failure, at which

poing Mr. O°Leary challenged the admissibility of
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14
the drug cesting bazsed on the fact rchab it was not
complisnt with Rule €. Obviously, we arque thar
Balw & dossn’t apply ©o this zituation because chia

ia & post-conviction aituation, net & pre-trvial
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absens Fule
LDrieary or hie client does noet have the righi o

challienge and dnguire of ths person who collected

[ad

he gample and tested the sample, thabt thai s aot &

vight that he hasv?

¥R. SHENKAR: Well, 1 belisve that Bule &
deesn't apply here. Thersfore, whasever Bule 5

gtipulsten with regards o a reguirement for a dow
tesr would not apply in this situation.  He

sheicusly has 3 right to challenge iz if they

iew

eve that it'=z asipply =ome Kind of erronecus.

e
Ha
et
[

I do not xnow how that would work out.
Bur I Selleve My, 0'Leary’s appeal coday comes f[rom
the facr phat the drug test ifself chat was taken
snd was gaturaed to the Coursc did not bear the
signature of Lhe analvar or the chemist snd was not
accanpanied by an affidavit, just like what we would

et o drug analvsis frem SLER on

redeive Wi We Deg

marters that are pending in General Sessicn in a
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pre-trial situation.
ME. D'LEARY: Juiye, I don'l nesassarily

agres with s analogy is's posb-convicbion, But in

way, sey it‘s a probe

any event, 1

PR
257 & [nsL

LOSES-SHEMENE 3 ghssat

=
]

Hind of Comparison. Yol &an
of nepen when there’s nobody therse e r2lk ro. 3o 2
think T de hawe & pight to canfrent the chemisr in
Lhat case.

In upits of =y srguwent of the role &, 1
kriow, I'm absclubely posirive, that we would have a
right. But aven 1Y you taks that awsy. 1f they want
o dintrodiupe bhe dosusent, cthey’ve got to go through
cerbain poocesses.  And 1 we're there to challenge
it, 1 oould pot challenge nihis document.

MR. SHEMKMAR: Your Honor, we remind che
Court the defendant was the one that actually chese

a5 wall. B0 it was npot thar ths {ourk

the defendant was given an apportunity o

chocse 7 facility of his own. And I underacand

iv
3
w
21
fort
{ot
1

&
1d
.

there might He some issue with rhe
Howewer, | belisve that that dssue was addressed
with the Magistrate Judge.

Tha Magistrase Judge did not pelieve thar

the chzallenge that Mx., O'Leary raised vo the drug
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terelfore alfirmes

coenvickian fraim b guilty plea char he anbgres

undar the oogsnditional
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transeript and go {ooé Lhars,

MR,
iF .
BE .

.,:ludgr‘ .

THE OWURT:

G LEARY

DFLERRY ¢ Aj

Thank yan

SHENKEAR: Thank you,

freyar rust

SEan’ t oGEe

and

raciate

iats thia

honest with you.

review the

yary mach.

Your Ronoy.

it

Thank you,

Thank yox vegy mach.
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STATE OF ZOUTE CAROLIMA )
CODMTY OF LEXIBITOR i
COURT RRFORTER'S CRRTIFICATION
I, REWMA K. GARTT, OFFPIZIAL OOURT REPORTER, AKD
HEEARY PURLID IN AND PGR THR STATE OF SOAFTH
CAROLINA, T HERERY CERTIFY THAT THE FORESCING 13 A

TRAUE, ACCURATE AL COMELETE TRAMNSIRIET OF REODRD OF

-3
€T
s

THE FROCEELINGS HAL AND EVILENCE INTRODUCE
ABOVE-CEPTICGHNED CASE ON HOVEMBER 1L, 281%, IH
COLUMELA, SOUTHE CARGLINK.

I FURTHER CERTIFY TEAT 1 AM NEITHER OF COUNSEL
NOR KIN TO ANY OF THE PARTIZS TO THIS CAUSE OF
ACTION, NOE &AM 1 IMTERESTED 1IN ANY MAMHER IN ITS
SUTOOME.

IN WITRESS WEZREDE, 1 HAVE HERBEUNTSD S8BT MY HaND
AKD SBAL AT LEXIMOTOM, SOITTH CARDLIMA, THIS THE

PEFTH DAY QF MRRLOH, 20313,
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5 -d.' COAIRT REPORTER
FUBLIC FCR GG !}‘?’H t"‘:‘f.;((;LTgJ“

OOEMISSION BXFIRES k172172013
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3220 Sunset Boutevard Suite 102

Midiands Brams amgd  West Columiia, 5.0, 20180

Prone (803) 535-8422

Drug Screening, Inc. Fax {803) 0358424

THC/ MARIJUANA PANEL DRUG SCREEN

. Mo ALEXANDER NUTT
Clard  PERSONAL

Collsction Site: Midlmnds Exams & Dag Screening, In.
’ 3020 Sunset Bocderard: Sute 102
West Columbia, 5C 22169
Reéson for testing: _ﬁmp&rymm __Rardiom ___Post Accident X Other
Sampte Type: Urine / Drug Scesn
Date Testedd: 48-28-11
Coliaction und Testing Performed by: N. WESTMORELAND, CRCT

0 Verifiad _%__ Photo LD.____ {OTHER
Conlral.....Valid _X___ tavald
Temporature Range __ X, 500~ 100.0. borrecend schuat lemp hare,___ 52

Druy Screening /" Resu \\\ Castoff Yakue
/ .
MARIJUANA \  POSITIVE Y 50 hg /i

: < —
Tasting Methodelegy: | SCREEN.ONESTEP
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STATE OF SOUTH CAROLINA
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Appeal from Richland County
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The State,
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