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(WHEREUPON, THE PROCEEDINGS FOR FEBRUARY 2, 2023

CONCLUDED AT 3:16 P.M.  

THE FOLLOWING WAS HAD ON FEBRUARY 3, 2023 OUT OF

THE PRESENCE OF THE JURY.)

THE COURT:  Everyone ready?  Okay.  Bring in the

jury.

MS. GOLDING:  Before the jury comes, yesterday

evening Taylor sent an e-mail to Margaret about another

change.

MS. VOEGEL:  Just to add "do we find for the

plaintiff, yes or no."

THE COURT:  We don't want to add (laughing).

MS. VOEGEL:  Just for each cause of action, for

so breach of contract, breach of contract with

fraudulent intent, conversion, left the conspiracy the

way you had that, and then added just acquiescence.

THE COURT:  I'm just going to leave it like it

is.  Less is better.

(The jury enters at 9:48 a.m., and the

following is heard in the presence of the jury.)

THE COURT:  Plaintiff is recognized foreclosing

statement.

MR. GRANTLAND:  Thank you.  May it please the

Court?  

Good morning, ladies and gentlemen.  On behalf of
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Marshall Griffin, his family, I truly want to thank you

for your jury service this week I.  Know you are not

here by choice.  You were picked.  For better or worse,

you were selected, and I truly appreciate it.  I think

we can speak for all of us that we appreciate your

service.

Trials, the word means what it says, and this has

been an unusual one.  I think the first day we lost a

juror.  I never even saw the guy.  I think it was guy.

Second day we had my senior statesmen,

Mr. Brittain, feeling bad.  And then the third day he's

laying out in the waiting room.  I think he's feeling

better, but I lost him.  Thank God for Crawford.  But

it's been a trial, and we appreciate you hanging with

us.

But this is particularly a trial for Marshall.

It's been a trial since 2018 when rules -- when an

e-mail was sent out that was untrue, saying things that

were untrue.

It was a trial for him in 2019 when they created

rules that changed how he has used his condo since 1995

and how his uncle used it since '83.

It's been a trial for him when they took his

Turtle tile, when they took his furniture.  I mean,

it's been a long trial for him up until we got here
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today.  

All we wanted -- all Marshall has wanted is to

put his case before a jury of impartial people, who

don't know any of us, and let you decide.  Let you

decide whether his private outdoor space that has been

private since 1983 belongs to the unit, or whether a

group of men with an agenda can change the rules or add

rules and take it away from him.  That is really the

issue you have before you today.

The most important issue for Marshall is his

privacy.  Is this area that's been private since 1983,

that he's been taking care of since 1995, is it not

common, or is it common where these folks can control

it?  That's what you have to decide.

Let's start at the beginning.  This is the condo.

Every condo has a master deed.

Can you all see this?  

Ms. Golding said it was "the Bible."  I'm not

going to go that far.  I appreciate the comment, but,

you know, I like what Mr. White said.  He said the

master deed is written by lawyers for lawyers to argue

about later.  But it was signed by Bobby Griffin,

Marshall's uncle.  His John Hancock is on this

document, and who in the world would think that the man

who developed this would want to have his all glass
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condominium surrounded like a parking lot or like a

swimming pool for everyone else to walk around and see?

It makes no sense.

There are lots of words in this master deed.

Rooftop penthouse is described as a dwelling.  There

are things that are common and not common.  Nowhere in

this deed are you going to see the word that "terrace"

is common.  You are not.  And, you know, you are not

going to see that the tenth floor elevator is common.

But what is important to Marshall is, you know,

this paragraph:  "As to each dwelling" -- because he

certainly has a dwelling -- "and all balconies adjacent

to each dwelling, including the railing, are part of

the dwelling and not common." 

Only lawyers would parse over "balcony" versus

"terrace."  They are the same.  They are synonymous

with each other.  "Balcony," "terrace," "deck," they

are all the same.

(Photographs are published to the jury throughout

Mr. Grantland's closing.)

I mean, again, I'm asking you to use common

sense.  Since '83 his space between the dwelling and

the railing has always been private, just like everyone

else.  He has been -- and particularly from 1995 to

2019, it was part of the dwelling.  He treated it as
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part of the dwelling.  I mean, look at it.  Does it

look like it's supposed to be common?  There are no

bathrooms up there like the swimming pool.  Does it

look like a balcony or porch and an all glass

penthouse, or does it look like it's supposed to be

common?  

Marshall has maintained this, and he had a

maintenance man who is billing a hundred dollars every

week for the last 20 years.  He has a landscaper taking

care of the plants for over 20 years.  He's paid for

the electricity.  You know, the lights to the -- all

the lights out on these planters, the switch is inside

the penthouse.  And they want to say this is common for

any of the -- for Mr. Aquino and his family and guests

to use?  I mean, that makes no sense.

Again, I ask you -- the judge will tell you to

use your common sense, and I'm asking you to use your

common sense.  Is this a balcony, or is this supposed

to be common for everyone to use?  

Again, I mean, it is a beautiful view.  I can

understand why they want to control it.  I understand

why they would like to go up there and have a party or

have lunch, because it is a gorgeous view of North

Myrtle Beach.

I mean, everyone at Shoreham Towers has their own
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private outdoor space.  The problem for Marshall,

unfortunately, is Mr. Aquino was below him, and he

didn't like renters.  He didn't like renters moving

chairs.  He didn't like children running and playing

corn hole, listening to music.  The biggest part for

Marshall is Mr. Aquino was down here, and he didn't

like renters.  

But everyone -- everyone has private outdoor

space.  Does it look like it is supposed to be common

for them to control, or does it look like it belongs to

the penthouse?  Again, use your common sense.

Again, this is from the kitchen table or the

dining room, the eating area looking out.  When you

look out that sliding glass door, does it look like a

balcony, or does it look like it's supposed to be

common for everyone to see?

Do you think Ms. Peck when she and her girlfriend

from Charlotte come down, do you think they want to sit

down and have breakfast in the morning and see

strangers they don't know sitting outside?  I mean,

that's what they would allow if they had their way.  Or

is this supposed to be private?  I mean, common sense,

ladies and gentlemen.

Oh, Marshall doesn't pay his fair share.  You

heard that Marshall doesn't pay what he's supposed to
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pay.  This is the schedule in the master deed about the

assessments.  You know Marshall pays -- he's "Rooftop

Penthouse," sp he pays 4.3 percent.  The next bigger

one is 3.1, and 2.7, and it goes down from there.  He's

always paid more because he has more.  So the argument

that he doesn't pay what he's supposed to pay -- and

you can get people fired up when you say they don't pay

what they are supposed to pay and they are cheats, but

he's always paid more than everyone else.

He doesn't pay his square footage, you heard

that.  He's not paying what I pay.  You know, we've

done our due diligence, and he hasn't paid what we pay.

Yeah, well, he's taken away a lot of expense from this

HOA over the years.  He's maintained it over 20 years

with Rich Joes.  Rich Jones tells he's painted the

planters, replaced the light bulbs on the planters,

cleaned, done all kinds of things that the HOA has not

had to do.  This is Marshall's expense, not the HOA's.

Rich said the HOA people don't even go up there.

Why?  Because it is maintained by Marshall.

Landscaping, plants, planters for over 20 years.

That's $80,000 according to Mr. Crossland.

The electricity for the terrace and elevator

lobby for over 20 years, it's been paid by him.

They've never said, hey, we think this is common.
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We're going to take your electricity bill.  They took

his furniture, but never took his electricity bill.

This is all paid by Marshall and not paid by them.

I mean, so any argument he doesn't pay is silly,

because he's been paying since he has owned the place,

and he's been paying because it is his responsibility.

It is his private space.

You know, this building has a history.  A history

that no one considered when they came up with their

rules.  I mean, this is in 1992.  1992, you all might

have been in Horry County, but none of these folks were

in Horry County.  The Griffins were in Horry County.

Uncle Bobby was in Horry County.  In 1992 this building

had rules.  They had minutes.  1992, Jim Pike, the

attorney responsible for the master deed, said that the

area around the top penthouse will be handled the same

as other balconies.

What else do you need to hear, ladies and

gentlemen?  You heard from an attorney that they hired

to rubber stamp their idea, who was kept in the dark.

But, you know, in 1992 it was said by this Shoreham

Towers board that that area would be treated just like

balconies were.  It looks like a balcony, and he

treated it like a balcony.  Always treated as his

private space.
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'97, Marshall tells you they have a fight about

the planters.  They want to concrete over them, and he

thinks that is a bad idea.  It is going to put a lot of

water on the deck.  So he's going to start paying for

maintaining them, and he did.  I mean he's paid for the

dirt and paid for the plants.  He's done everything he

can to be a good steward, to work with this board.

Since '97 that's been his responsibility -- or he's

certainly tried to make it his responsibility.

2001, this is 22 years ago.  I mean, I don't know

where you were 22 years ago, but 22 years ago this is

what they say about the penthouse balcony.  He's

responsible for having dirt and vegetation removed.

Ms. Daniel, on the board, reminded to contact McMillian

Realty prior to entering the penthouse balcony area.

Only lawyers would say it is not a balcony, can't be

treated like a balcony.  You know, terrace, balcony, it

doesn't matter.  It was his private space.  They called

it a balcony in 2001 because it was private like

everyone else's space was private.

October of 2001, you know, they are working on

the HVAC systems.  They have to go over the planters.

Marshall told you he paid for a platform.  It was not

metal.  It was wood, but he paid for a platform for the

contractors to work -- to walk around the planters, so
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everyone could safely do their job, no problems.

Why did he do this?  They say, oh, this is

common.  He had no business messing with this.  He did

this in 2001, over 20 years ago, because it was his

responsibility, because he was trying to be a good

steward.

2016, couple of these folks were on the board

then.  What did they call the rooftop penthouse area?

"Rooftop penthouse and look at coating on the deck area

that serves also as a deck of the rooftop penthouse."  

So it was deck, a balcony, a terrace, but it's

always been his private space.  No one up until 2018

said it was anything different.  No question.

So your first question on your verdict form is

real simple.  Is the terrace, the planters, and the

elevator lobby, is it common for them to control, or is

it not common?  I think it has been private and not

common as long as Marshall has owned it.  Private and

not common when his Uncle Bobby lived there.

I mean, they changed the rules in 2019, ladies

and gentlemen.  You can say, no, you can't do that to

someone.  That is the first question that you have to

decide:  Is this common or not common?  I think it an

easy ask for us to ask you to check the block that says

it is not common, because it never was common until
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2019.

But then on down in the verdict form, you'll have

to answer questions about damages.  Was Marshall

damaged?  Is he entitled to any money from these folks?

From Marshall's perspective, it is not about money.  It

is about his privacy.  It is about having what's always

been private, remain private.

But if you are inclined to award damages, you

have a reason to award damages.  You have a reason

based on what this board, particularly Mr. Aquino, did.

And it starts with him.  The first shot of this war was

in October of 2018.  He writes that Marshall put down

Turtle tile.  I mean, the first part is really

offensive.  He's a violator of the master deed.

You know, my family, we're rule followers.  We

don't like to be called rule violators.  Right from the

get-go, Mr. Aquino called him a rule violator of the

deed.  Put down his Turtle tile.  You know, Mr. Aquino

already had ruled.  He already decided and convicted

Marshall that his balcony was not common, and his

balcony was not private.  It was all common, and it

belonged to him.

So you heard Mr. Aquino's testimony.  He's right

below.  He doesn't like renters moving chairs.  He

doesn't like renters playing corn hole.  He doesn't
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like kids running around.  He started this to get

control of that, of the balcony above him.  So he

criticized Marshall putting down Turtle tile, which

Marshall did to protect the roof membrane and make it

easier for people to walk.

He said he is violating the master deed by

converting a common element of the roof into his own

private atrium.  I mean, he's telling all the other

board members that Marshall is taking something away

from them.

This is what he is talking about.  This is the

outdoor kitchen.  This goes to the trash chute.  Mr.

Aquino says Marshall took it over.  It is in his unit.

The only way you can get into this unit is through the

sliding glass doors.  That was blatantly false.  But he

said, no, Marshall is violating the deed.  How?  By

having some chairs and by putting something on the wall

there?  That again is another arrow he threw at

Marshall.  Another bullet he shot at Marshall to get

the board to say, you know, Marshall is a rule

violator.

He goes on to say he's added personal furniture.

This is his beef.  He's added personal furniture.  He's

created a nuisance for the owners of PH2 and PH3.  He's

PH2.  PH3 is a fellow named Mr. Sullivan, who is over
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in North Myrtle Beach right now, and he did not come to

court because he and Marshall don't have any problems

with each other.  You never heard from Mr. Sullivan.

It's interesting to me that he just doesn't say I

think this is a nuisance, this bothers me.  He says it

created a nuisance for owners of PH2 and 3.  Is that a

-- I mean, yeah, he thinks it is a nuisance, and he's

the only one of the 39 unit owners who thinks Marshall

is a nuisance.

Again, he wants to control what happens above

him.  Marshall had furniture since '95.  He's replaced

some, added some, got rocking chairs for Ms. Peck, you

know, and it is all in violation of the deed.  I mean,

this is, again, the beginning -- this is why we're here

today, telling things to others that are absolutely not

true.

He talks about signs.  Marshall said he put up

signs, HOA put up signs.  It was all for safety.  He

says he installed keypad locks.  I think it is all

clear that the board put the keypad locks on long

before Mr. Aquino wanted to blame Marshall, but this is

untrue.

Marshall had the tenth floor elevator button

changed to a keylock.  Again, Marshall is a sneak.  He

is cheating everyone to promote himself.  I mean, this
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is not true.  Now it's been a keylock from the very

beginning.  The rest of the board members acknowledged

that.  It is blatantly false.  

Why did we sue them for breach of contract with

fraudulent intent?  That means they broke their

agreement with Marshall by creating these rules.  Broke

it based on lies, based on things not true, and it is

right here in the e-mail, the misstatements and

untruths that Mr. Aquino made against Marshall.

The last paragraph really offends me.  Marshall

did all of this for his own financial gain and

enrichment at the expense of the HOA.  What did the HOA

spend?  You know, I mean, Marshall has been taking care

of the balcony and paid for the plants for over 20

years.

I said what was the expense to the HOA?  Oh,

there wasn't an expense.  Again, you make someone out

as a cheat, a thief, you know, that creates ill-will.

I mean everyone turns Marshall into a target, which is

what he did.

Then Mr. Tackett.  His e-mail was important to me

for a couple of reasons.  Number one, he tells you what

Marshall is in relation to the rest of the board:  He

is the target.

Number two, he confirms that up to 2019 this
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balcony was always private.  They never thought it was

common until Mr. Aquino's e-mail, and then they got the

ball rolling that Marshall is a cheat, Marshall is

taking advantage, and we need to fix him.  We need to

change it.  We need to take control.  So this is the

e-mail from February of 2019.

We also understand Richard Aquino is the

originator of the violations, and Marshall is the

target of the violations.  You know, I was in the

Marines for four years.  If you are a target, you do

one of two things:  Run and hide, or you fight.

Marshall is not going to run and hide -- well, three

things:  You can get hit, run and hide, or fight.

Marshall chose to fight.  But make no mistake, he's

been the target.  He is the target, and he was the

target in 2019.  He's been the target ever since.

This goes on to so -- I'm pulling out some of the

words because they are important.  "If this is to be a

common area where any person who occupies Shoreham

Towers can congregate and enjoy, this will be a service

that will be much more difficult to control."  No joke.

No joke.  You let everyone up there, it's the roof.  If

you let the owners and guests up there, it will be

difficult to control.  They said they didn't think it

was common before 2019.  They had not considered it to
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be common.

"Once a common area decision is made."  That's

because before 2019, it was private.  Before 2019,

everyone treated Marshall's terrace like his own

private balcony, just like everyone else had private

space.  Only in 2019 do they say, no, we're going to

change it.

"Even if the roof is treated as a common

element."  Again, they had not thought about it being

common until 2019.  And you can't -- I mean, again, '83

to 2019, it was private.  For Marshall, '95 to 2019, it

was private.  For them to turn around and change it now

is not -- is unfair and clearly, clearly unfair for

Marshall.

This shows that they never thought it was common

until Mr. Aquino got the ball rolling.

"We would like to discuss your thoughts, avoid

litigation while complying with documents that appear

mirky, at best."  Avoid litigation?  I asked Mr. Roy,

Did I ask if we can sit down and meet?  Yes, you did.

Did the board agree to sit down and meet?  No, I

couldn't get the board to budge to sit down and meet.

Was there one person in particular that was difficult?

Yes, Mr. Aquino.  

Ladies and gentlemen, we're in front of you right
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now because of 2019 they wouldn't talk to us, okay.  I

mean, we are all trying to be neighbors in this

condominium.  But we are in front of you because they

would not talk to us.  You can't have a dual.  We can't

have it out in the streets.  All we can do is come to

court, and I'm thankful we're here.

So they come up with rules in 2019.  Mr. Aquino

is not happy with the renters moving furniture, making

noise.  We're going to control it.  And that is

ultimately what it is all about, controlling the above.

Controlling the terrace so Mr. Aquino has his privacy,

has no more nuisances.

You have seen these rules, and I know you are

tired of looking at them, but this is asinine.  I mean,

I can't believe they say it is in Marshall's best

interest to close the balcony, close the terrace off,

his private balcony, from 10:00 p.m. to 8:00 a.m.

I asked Mr. Aquino if Marshall is out having a

cup of coffee at 7:00 -- well, if it comes to the

board, we may have to talk about it.  I mean, they put

the same rules of the pool on Marshall.  I mean, is

that fair?  Does that seem at all fair to you?  Who

would want to stay in a place that is all glass and you

can't go outside and look at the ocean before 8:00 or

can't look at the moon after 10:00?  Who would want to
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stay in a place like this?  

8:00 to 10:00 it is open and accessible to all

unit owners and their family and invited guests.  So

Mr. Aquino wants to have lunch with the family on the

balcony and look at the ocean, they can do it.  They

want to have a cocktail party with family and guests at

6 o'clock on Marshall's balcony, they can do it.

And Marshall -- you know in Mr. Tackett's words,

that is the penthouse problem.  You don't like having

people out and about in front of your all glass

windows?  That is a penthouse problem.  The thing is,

it wasn't a problem until they made these rules.

Again, who would want a place as nice as

Marshall's penthouse if you know that at 8 o'clock

someone is going to be sitting outside reading their

paper or having breakfast, right outside?  

Again, does this look like a balcony, or like it

is supposed to be common for everybody?  Who would rent

a place when you sit down in the den, watch TV, and you

have people lurking around on the outside?  

I think Mr. West said close the curtains.  Who

wants to come to the beach -- when you come to the

beach, you want to see the beach.  You don't want to

close the curtains and be in a cave.  You know, their

response is close the curtains.  Again, it was not a
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problem until they created these rules allowing

everyone up there.

The bedrooms, I mean, these are sliding glass

doors, ladies and gentlemen, that open up.  It was

private from '83 to '19, and then they took it away.

The children's room.  You know, I asked Mr. Giovino,

you got kids, grandkids?  Would you put them in here

when there is a sliding glass door that opens up to a

common element?  He wouldn't answer.  I mean, what

parent -- who would rent this place if Marshall has to

tell them, well, there is not going to be any furniture

or pool furniture, and it's common from 8:00 to 10:00

for anyone to run around out there?  He couldn't rent

it.

I mean, the bottom line is he couldn't rent it.

No one would want to be in an all glass house

surrounded by a common area for others to use.  It is

not rentable, and no one would want to put their kids

where all they have is a sliding glass door out to a

common element.

Then he complains that Marshall is making noise.

Marshall's renters make noise, play corn hole, move

furniture.  He convinces the board to make rules and

make it all common, rules that basically limit what

renters want to come.  
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Again, use your common sense.  Who wants to be --

who wants to rent a glass house where other people can

lurk around between 8:00 and 10:00?  Not only do they

put out new rules, Mr. Roy, again, nice guy.  I asked

him all we want to do is sit down and try to resolve

it.  The board wouldn't go along with him.  He says the

board will be putting out furniture to accommodate

eight people.  Whoopee-do.

The board will be installing security cameras.

So we're going to put rules on you when you can go

outside, and we're going to put cameras on you so if

you are laying out in the sun, we're going to watch you

to make sure you don't violate any rules.  Does that

make any sense at all, ladies and gentlemen?  Who would

want to rent a place that limits you on when you can

walk outside and has cameras watching you, watching you

to make sure you don't violate the rules?

You know I -- he responded to me that because

they took up the Turtle tile and they had renters

falling.  I sent a picture of someone who fell, because

it is so slippery.

So you have rules, security cameras.  You are not

going to have renters.  I mean, the VRBO business is

going to go down the tubes without -- under these

conditions.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ROA   00910



   732

CLOSING ARGUMENT - MR. GRANTLAND 

And then in May 2020, we filed suit.  Once they

took the Turtle tile and say we're going to put cameras

up, we filed suit in 2019.  We can't get to the

courthouse fast enough.  We have Covid, and we're

trying to get here, but we can't.

But in May of 2020, you know, Mr. West writes

we're taking your furniture.  You must remove the

furniture -- his furniture.  You must remove it.  We've

determined it is common.  We don't care that you filed

a lawsuit to ask a jury to say whether it is common or

not.  We've determined it is common, and we're going to

take your furniture on May 29th, and we're going to

put it in storage, and you have to pay the cost.

So we're taking your furniture, putting it in

storage, and you are going to pay for it.  I mean, is

that -- does that sound at all like a good neighbor to

you?  Ladies and gentlemen, the second greatest

commandment deals with being a neighbor.  Were they

neighborly?  I've never heard of such a thing.

This is -- and then in addition, you have a

safety survey report.  That's a hoot.  I mean, we sued

them, and they get a safety report in December saying

his chairs are unsafe.  His chairs violate OSHA, but

this safety expert didn't look anywhere else.  He only

had an hour or two.  He went to Marshall's terrace,
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after we filed a lawsuit.  That is just a ruse to get

-- that is just a ruse to hide behind to take control.

So they are taking his furniture, safety report.

You can't have your furniture 6 feet from the railing.

We can have our furniture 6 feet, because we have a

balcony, but you have a railing, you've had a private

balcony up until now, and we are telling you we're

taking your furniture, and what furniture we put up

there, you can't have it within 6 feet.

Who would want to rent this place?  Not only

that, we're putting up signs that no furniture is to be

placed in this 6-foot, and if this is violated,

appropriate fines will be levied.  So you have rules

that limit your use of the penthouse and allow them to

use it.  You have cameras.  You have fines.  Who is

going to rent this place?  Who would want to have to

deal with that drama?

Mr. West said we didn't fine anyone, but they

sent this to Marshall.  How do you think Marshall felt

when they said we're going to fine you if anyone is

sitting within 6 feet of the railing.  It is just mean.

Mean spirited.  Bad faith.  I mean, ugly.  I don't have

the right words for it.  But it is not the way to treat

a neighbor.  It is not the way to treat someone who has

been there, whose family has been there since '83.  He
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tried to be a good steward since '95.

This is a year after we filed suit, October 2020.

This is a letter from Ms. Clark, their agent.  You all

have it and have seen it.  But this is, again, a year

after we filed suit.  She says, oh, your furniture is

unauthorized.  It is in storage.  You are not

responsive.  Again, we filed suit a year earlier for

this very issue.  You have to reimburse the HOA for all

costs associated with the removal of the furniture and

the storage fees.  If you don't by October, we're going

to notify the storage facility and the contents will be

forfeited.  They are gone.  So we're getting rid of

your furniture.

I mean, you know, we couldn't get to the

courthouse fast enough.  I wish we could have gotten

here faster.  This is just ugly and mean spirited.

They've already convicted Marshall as a rule violator

without his day of court.  They took his furniture --

not only took furniture, but charged him for storage

fees and let it be forfeited after we already filed

lawsuit to bring it to you.

Then she also said, We're taking your plants

away.  Our safety report that we've got after you filed

the lawsuit said this the vegetation is unsafe.  It is

a safety issue.  You heard from Bill Crossland.  That
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is a nonsense.  But they are going to take out his

plants and forfeit his furniture, and that is why we

got the restraining order.  The only reason Marshall

had furniture and plants and privacy in 2021 and 2022

is because we had a restraining order.  

You know, I assure you, if you all say this area

is common, the plants are going to be gone, the

furniture is going to be gone.  It is their rules, no

question about it.  The only reason they are there is

because we had to go to court to get a restraining

order.

This was just ugly conduct, ladies and gentlemen.

They met behind his back.  They met and decided

automatically that it is not common without giving him

his day in court.  They took his furniture, took his

Turtle tile, threatened to take his plants.

Whether it is breach of contract, or breach of

contract with fraudulent intent, or conspiracy, the

Judge will charge you, but what they did was wrong.  No

question about it.

Ultimately, the numbers you heard, you know, he

lost his Turtle tile.  That is gone, $20,000.  Here is

our thing about the Turtle tile.  Marshall is not a

roofer.  All he wanted to be was in the loop.  He just

wanted to be a part of the solution.  If you all say
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the roof can't -- tile is bad, loop me into the

conversation.  They didn't even do that.  You heard no

one from Thompson Roofing, no one from these folks say,

hey, Marshall, not only are we removing your Turtle

tile, we're not bringing it back.  The only letter he

got was in October of 2020, after we filed the lawsuit.

We're disposing of it.  All Marshall was wanting was to

be a part of the process, and they excluded him.

The roof work on the terrace, never talked to

him.  Didn't know his name until recently.  Marshall

just wanted to be a part of it, and they never let him

be a part of it.  That is $20,000 gone.

He lost renters.  You heard testimony, and you'll

have their letters.  He had renters complain about lack

of furniture, renters that fell.  I mean, who wants to

go back to a place, spend their hard-earned money on a

vacation spot and have no furniture or slip and fall on

slippery conditions?

I mean, these people are not only lost for this

year, but next year.  They are never coming back.  And

$20,000, that is just -- I mean, that is his best

estimate.  It certainly could be more.

Henry Beckham told you there is a big difference

in value of this condo with privacy and without

privacy.  You know, he said no one in the world would
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put a glass condo on a rooftop and not have his own

private space.  45 years, and that makes no sense to

him.

Clearly, it was built for private space.  But if

these folks can change it to common in 2019, which they

did -- or tried to do, that is a drop in value of

$222,000.  If there's no private balcony, it is

$222,000 less if -- if it's common.

I submit to you, ladies and gentlemen, for two

years they made it common.  2019 and 2020, they made it

common.  The only reason he got his furniture back is

because we had to get a restraining order.  Only reason

he has plants and privacy, we had to get a restraining

order.

If you want to send them the message they can't

treat people like this -- or as in Bill West's words,

send them a fine.  They can't treat people like this.

For the two years that his condo was common, 2019 and

2020, that is a number you can use.  Marshall doesn't

care.  Marshall wants his privacy.  His privacy is

priceless.  The ability to pass this down to his

daughter, who hopefully will graduate from med school

one day, fingers crossed, that is priceless.  They took

it.  They took it away.

He had it from -- Uncle Bobby had it from '83 to
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'95, and he had privacy from '95 to 2019, and they took

it away.  Not only took it away, they rubbed his nose

in the dirt in 2020.  You can give it back to them by

on that verdict form saying we find it is not common,

and that is all really Marshall wants.  The rest of it

is completely up to you.

Again, thank you, ladies and gentlemen.  Thank

you from the bottom of our heart for being here and

listening to us.  Thank you.

MS. GOLDING:  May it please the Court?

THE COURT:  Yes, ma'am.

MR. GRANTLAND:  Can I move this, Henri?  Do you

want me to move it?

MS. GOLDING:  That will be fine, thank you.

Well, we're about to the end, thank goodness.

There is disputes between us, but I think everyone in

this courtroom agrees that we are glad to be at the

end.

Now, you know that anybody can bring a lawsuit.

You can go down to the Clerk of Court's office and file

it with the clerk.  The clerk doesn't ask you any

questions.  Nothing is asked.  Anybody can sue anybody

for anything or for nothing.

But when it comes -- when the rubber hits the

road, when it comes to what is the truth, you are the
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gatekeepers.  You are the ones that are the judges of

the facts.

I think you will remember Judge Seals said when

we started this on Monday that you judge the facts.  He

is going to give you a charge of the law.  He is going

to read it to you.  You are going to take the facts as

you judge them to be and apply it to the law.  You

might as well be sitting here and wearing a black robe,

each of you, because you judge the facts.  

The Judge will hand you, at the end of the law, a

verdict form.  This verdict form will be handled by the

foreman.  After you all discuss each question on the

verdict form, the foreman will write it down.  I'll

show you this verdict form.  I blew it up, but it is

just a couple of pages, which you will have.  When

Taylor gets back here, I'll put it on the easel to show

you.

But this is the verdict form.  First part is:

"Please answer the following question."  The first

question is:  "We, the jury, unanimously find" -- each

of you have to agree.  Do you find that the rooftop

penthouse planters and the elevator lobby at the tenth

floor at of Shoreham Towers are common element and not

part of the rooftop penthouse?  That is the number one

question you answer -- that you have to answer.
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So let's look at the evidence.  First thing you

do is look at the master deed.  It says there is two

components to this Shoreham Towers project.  It has two

components:  Dwelling unit and common elements.  It

says if it's not a dwelling unit, it has to be a common

element.

I sort of chuckled to myself when Mr. Grantland

was talking to you about the terrace.  You know, every

time he said the word "terrace," he left out the word

"roof."  That is significant.  This is a roof, and a

roof in a condominium project is a common element, and

because it's used as a terrace doesn't change that it

is a roof.

In the master deed, if you look at the master

deed, you see there are two components.  You look at

the deed -- and you'll get all of this in the jury

room -- the deed says he owns a dwelling unit.  That is

what it says.  It identifies the dwelling unit.  That

is what he owns.

I hope you remember when I cross-examined 

Mr. Griffin, I asked him if he owned anything outside

his dwelling unit.  He said, No.  I asked him, Do you

own the rooftop terrace?  He said, No.  I asked him if

he owned the elevator lobby?  He said, No.  

What he has done is the same thing that the
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developer did initially, is he controls.  You know, a

developer controls when they start a project, and he's

here telling you that I want control, but I don't have

control unless you own.  There is no document in

evidence that said he owns, and he testified that he

does not own.  It's a roof.  

What else did he say?  He said he does not own

the roof terrace.  He says he doesn't pay any Horry

County property taxes on the roof terrace.  He says

that none of the assessments is on the roof terrace.

Every homeowner in Shoreham -- some people call it

Shoreham or Shoreham (pronouncing), so you all will

have to excuse me -- but every homeowner pays property

taxes on their balcony because every balcony below from

the ninth floor to the second is part of the unit.

The square footage -- remember I had the surveyor

come in?  I just asked him, I said the balconies from

the ninth floor to the second floor, is that square

footage -- part of the square footage of each unit?  He

said, Yes.  I asked him, Is the roof terrace on the

tenth floor, is that square footage part of the unit?

He said, No.  So you say, What did he base that on?

Well, he went there and measured every unit.

More importantly, in Exhibit A in that master

deed, the one you have in evidence, has underlining on
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it.  But Exhibit A is attached to the master deed.  In

Exhibit A, in the third paragraph on that master

deed -- and I'm sorry you can't see this, but I'll read

it to you.  It says:  "Dwellings are of varying sizes.

Dwellings on floors two through eight inclusive with

letter designations contain approximately 1,350 square

feet." 

The surveyor says that includes the square

footage of the balcony.

Then it says:  "Dwellings on floors two through

eight inclusive with letter designations Letters A

through E contain approximately 1,600 square feet."

That includes the balcony.

"Dwellings on the ninth floor with numbers two

and three contain approximately 1,701 square feet."

Then, it says:  "Dwellings on the ninth floor

with number designations one and four contain

approximately 1,936 feet, including the balcony."  

Then it says:  "The rooftop penthouse dwelling on

the tenth floor contains approximately 2,630 square

feet."  

As everyone testified, this square footage is

important to determine the amount of assessments each

unit owner pays.  The surveyor was real clear that the

top floor, tenth floor, 2,630 square feet, does not
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include the roof terrace.  Every other unit includes

the roof terrace (sic). 

He wants control, but he doesn't want ownership,

just like the developer.  That is what he thinks he is.

They talked about the developer.  All these years --

the developer, the developer was his uncle.  That is

what he wants to be, the developer, but he's not.  He

lives in a condominium project of 40 units.  All those

40 units abide by one thing, the master deed.  Because

he's related to the developer, he wants to exempt

himself.

If you look at the master deed, what it says in

the master deed, they say it is a balcony, there was

board minutes.  Folks, minutes don't amend and change

the master deed.

I asked Mr. Griffin, Have you ever changed the

master deed?  Has it ever been amended?  And he said,

No.

Now, you need to also remember that Mr. Griffin

controlled this board for almost 15 years.  He was on

the board for 20 years.  Before he got on the board,

his wife was on the board.  So the Griffin family

controlled this board for 27 years.  He was in charge.

Remember I asked Mr. White, I said, If things go

on at Shoreham Towers, who do you go to as a management
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company?  He said, We go to the president.  He calls

the shots.  It's like a fox inside the hen house, you

might say.  That is really what happened.

So he said -- so he said we have a balcony.  On

Exhibit A, second to the last paragraph, it says:  "All

balconies adjacent to each dwelling, including the

railing attached thereto, are a part of the dwelling

and not common areas."  That applies to the balconies

on floors nine through two.

There is nowhere -- not anything -- that says

that the roof terrace is a common area.  There is

nothing that says it is a balcony.  I brought you the

plans.  Page 13 -- first of all, these plans are a part

of the master deed.  They are part and include the

master deed.  So when you read the master deed, you

also read this because this is part of the master deed.

Page 13 has -- starting with 49.  Exterior

balcony.  Balcony.  Balcony.  Balcony.  It has "rooftop

terrace" for the tenth floor.  So, obviously, the

architects knew what they were doing.  This is the

balconies.  This is rooftop terrace.

He says the railings are his because the

balconies -- the unit owners take care of the railings.

Remember there was a Rusty hinge or something on

the railings?  Taylor, show me that picture that shows
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the picture of the railings.  

Who did he call to fix?  He called the homeowners

association to fix the railing.  So if it was really a

balcony, he should have fixed it.  He's never fixed the

railings.  That is the homeowners association.  So he's

trying to say this one part of Exhibit A, because it

says:  "Balconies belong to the unit owners," that

means that's a terrace.  He's looking to minutes a

meeting.  But minutes of a meeting don't change the

master deed and don't change the plans.

If you really thought it was his balcony as

president, he would have said wait one minute, we have

to change my square footage.  It has to include all the

terrace.  It has to be over 4,000 square feet.  When he

was a president for 15 years, every year when he set

the assessments, he would have said that's my property,

I pay assessments on that, too, so it needs to be over

4,000.  Or he would have paid property taxes.  If it's

property, that is his obligation.

What exhibit is that picture?

MS. VOEGEL:  32.

MS. GOLDING:  So the railing was fixed.  This is

the railing on top.  It was rusted.  Mr. Griffin calls

the homeowners association and says fix it.  

Then he says I've taken care of the roof terrace.
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He had his maintenance man sweep it, but did he pay for

all of the repairs over the years that the homeowners

association did on the roof terrace?  He didn't show

you that, because he didn't.

Remember when Mr. Thompson came in and testified?

They made a bid, submitted a bid to fix the roof

terrace.  He voted on it.  It was unanimous.  I'll fix

the roof terrace.  He didn't say, nope, that is mine.

That's my responsibility.  I'll take care of it.  No,

he did not say that.  Why?  It is a common area.  

So he voted on it.  It was unanimous.  Mr. Thomas

went there, fixed the roof terrace, and the association

paid over $120,000.  After the roof terrace was fixed,

it was slippery.  Someone slipped.  Mr. Grantland

writes a letter and sends pictures.  It is the last

picture in Exhibit 32.  Do you see this guy sitting on

the rooftop?  That is the roof he's sitting on.

Ask yourself, Is this staged?  Of course it is.

It is impossible.  This was staged.  Mr. Grantland sent

this picture to Roger Roy, and what did he say?  This

is an unsafe condition, fix it.  If it was Mr.

Grantland's (sic), he should have fixed it.  He didn't.

Because the roofing job, the terrace, was the

homeowners responsibility, and the slippery condition

that resulted was the homeowner's responsibility.  
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So Mr. Thompson went out there, put down the

sand, a sand paint I think he said.  So he put down the

sand paint.  Then Tony Giovino said they put down some

carpet on the roof terrace.  Mr. Griffin didn't pay for

the carpet.  Mr. Griffin didn't pay for the carpet on

the roof terrace.  If it was his responsibility, if it

was not a common element, he would have paid for it.

What else is interesting in this picture -- and I

didn't realize until Taylor showed this to me

yesterday.  She said, Look at these high-back chairs

over there by the railing.  That was his picture.  He

said -- I think you will remember, he testified that he

always has them away from the railing.

So he might have had the roof terrace swept, but

who really repaired it, fixed it over all the years?

He didn't say one time that he fixed the roof terrace,

because that always has been the expense of the

homeowners associations.

He had Ms. Peck come in and testify that, you

know, she wants her privacy.  She's been going there

for over 20 years on the roof terrace.  Sometimes one

week in the summer, sometimes two weeks.  But remember

what she said, there was a lot of activity on the roof

terrace.  She said every time she was there, there is a

lot of activity on the roof terrace.  She said that
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people were going to the HVAC units, people doing

repairs, people fixing things up on the units, on the

roof terrace.

I thought it was sort of funny too when we talked

about the high-back chairs, Ms. Peck told you that she

can't get up on them she couldn't sit in them.  Then I

asked her, Well, you realize that those high-back

chairs are a real safety concern.  Would you have like

to have known about it?  And at her deposition she

said, Certainly.  

Now with the rooftop.  Remember he put the Turtle

tile on the roof terrace when he was president?  The

Turtle tile wasn't removed because the board wanted to.

Mr. Thompson said it's not good for the roof terrace.

The roof contractor told him.  So who does the board

believe and listen to?  You've got to listen to your

roofer.  

He says it is not a common element, belongs to

him, all the planters.  Well, I won't go through all of

these minutes, but over the years in the minutes they

say the planters are causing this leak, we're going to

repair, we're going to do this with the planters.

Then in 1997, and I introduced it, Mr. Griffin

sued the association.  At the time, he didn't sue the

directors.  He sued the association.  In his complaint,
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and that is a part of the evidence, he said the

planters are common elements and you can't cement them

over because that changes what the plans have, that

they are planters.  On this page, it has the planters

and the plants that go in there; the use of planters.

There was so many leaks being caused in 1997 the

board voted to cement them over.  Just cement them so

they won't be planters anymore.  Okay.  So what did he

do?  He sued the board and he said they are common

elements, you can't change it.  They have to have

plants in them.  

Exhibit 13, in this lawsuit, the complaint

attached to it, in Exhibit 13 he said to the Court that

the planters are common elements.  The lawsuit was

dismissed.  No decision.

Then, after that, he, being the president, they

reached an understanding that he could handle the

plants.  Okay.  Never once did he say that's mine, it's

a common element.

Over the years, they repaired the leaks in the

planters.  They put the liner in the planters.  He

never did that.  He put the dirt and he put some

plants.  In 2016, he put arborvitaes.  He put in

arborvitaes, and he was told by the board you can't do

that.  Arborvitaes are not appropriate for those
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planters on the roof.

I got an e-mail between Mr. White and Tony

Giovino that say, no, we disagree.  Mr. White said, No,

he never brought it up for approval to the board.  He

stopped being president.  He was a member.  That was in

2016.  He never asked the board for approval of the

arborvitaes.

I asked him on cross, Did you get it?  He said,

No.

Tony Giovino told him you haven't gotten board

approval.  The response was, I don't need it.

Well, the arborvitaes are not good for that

location and those planter boxes.  The arborvitaes, you

saw pictures of those.  You saw pictures of how,

supposedly, they were maintained.  It didn't look too

good in those pictures we showed you.

Then we had a dispute, the board and him, about

the arborvitaes.  Then we got the consultant's report.

We didn't ask the consultant about the plants, he put

in there they are not good.  They are unsafe.

So in January of 2020 a letter with the safety

report attached, to Mr. Griffin, don't use the

arborvitaes, remove them.  Of course he never did.  In

that safety report -- exhibit No. 19.  The safety

report is attached to it.  He mentioned not only the
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high-back chairs, but the arborvitaes.

Where is the other safety report saying this is

not right?  It's not.  This is the only safety report

there is by a reputable company.

So there is an issue as to the arborvitaes in the

planters.  The board said to remove the arborvitaes.

The next is the elevator lobby, and the master

deed clearly says it is a common element.  The plans

clearly show it is not part of the dwelling.  Mr.

Griffin changed the lobby.  He changed it and made it

fancy, never got approval from the board.  He was

president and never paid any property taxes on that

square footage.  Never told the board, Wait a minute,

we have to add that because that is mine now.  We have

to add a roof terrace.  Never told the board that that

lobby that he considers his now -- so that is the first

question you are asked.  Does the rooftop terrace, the

planters, the elevator lobby, are they a common element

and not part of the roof?  

The right answer is, No.  

Do you find that the rooftop terrace, the

planters and elevator on the tenth floor are part of

the rooftop penthouse dwelling and not a common

element?

Answer is again, no.  Because the question is
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part of the rooftop penthouse dwelling.  The dwelling

is only the penthouse.  He never increased it in any

way.  He never did anything to change the ownership.

Now we get into questions that relate to breach

of contract and breach of contract accompanied by

fraudulent act.  Three and four don't mention it, but

that is what it is.  The contract is the master deed.

I asked Mr. Griffin, What in the master deed did the

association violate?  I asked him to point to that, and

he could not point to one thing in the master deed

other than the balcony.  The statement on Exhibit A

that the balconies are owned by the unit owners and

taken care by the unit owners.  We all know it's not a

balcony.  The developer said it is a roof terrace.  It

is roof terrace.  It's a roof.  No balcony in that

building has stairs going to it.  The roof does.  No

balconies in that Shoreham Towers has an elevator.

They are trying to say to look at Webster, but

you have to look at the plans to tell you if it is a

balcony and rooftop terrace.  So there is no breach.

Do you find plaintiff Griffin against defendant

Shoreham Association?  The answer is, No, again.

Because Mr. Griffin didn't point out anything that the

association -- a provision in the master deed that was

violated.  That's the contract, the master deed.
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Now, Mr. Griffin talks a lot about privacy, but I

asked him -- I said, Where in the master deed does it

say you have the right of privacy?  It's not.  That

word is not in the master deed.  It is funny, one of

plaintiff's exhibits, one of the first ones, showed you

that right beside the rooftop of Shoreham Towers is a

big condo, Seaside.  I asked Mr. Griffin, Isn't it a

fact that at least ten of these units look right into

your unit?  Ten of these units look right into the roof

terrace.  He said, Yes.  But, folks, privacy, because

it may be affected doesn't mean there is a breach of

the master deed.  We have rules and regulations, and

the master deed says you can establish rules and

regulations.  

He's not saying rules and regulations are

unreasonable.  He hasn't sued for that.  That should be

a question, but that's not.  He is going to the

ultimate and saying this is mine.

Now, the actions of the homeowners association.

They point to Richard Aquino acting willful and

wantonly.  And Mr. Grantland, in his closing statement,

talked to you about his first e-mail that Mr. Aquino

sent.  I think it was in October of 2018, and about

points in that e-mail that were not correct.

Mr. Aquino sent out a correction e-mail, but that was
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not introduced by Mr. Grantland, and he didn't even

talk about it today.

Mr. Aquino, a couple months later, said I made an

error.  I had to introduce that.  What is really sad is

they are making this case about Mr. Aquino.  They are

confusing you -- maybe not confusing, you are too smart

for that, but they are setting it up as a ruse.

Did you hear the board, the three members say we

wanted to look at it objectively.  We are not taking

sides.  We hired Roger Roy.  First time they ever met

him.  First time he ever did any work for them.  Why

was he hired?  He's a respected real estate lawyer in

North Myrtle Beach and has done -- prepared, drafted,

many master deeds.  He's fully familiar with the

Horizontal Property Regime Act.  They hired him for

guidance, and he reviewed all of the documents.  He

provided to the board guidance.

Oh, I thought this was really funny.

Mr. Grantland seemed to say that the board controlled

Roger Roy.  We know that's not the case.  He will do

what he needs to do, how he needs to do it, and it will

be proper.  No one told him what to do.  He looked at

everything and gave his guidance.

I'll read something from Roger Roy's March 2019

letter, which I think is very important.  There was
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some redaction that was ordered by the Judge, but the

first paragraph you can read in Roger Roy's letter

says:  "I am very concerned that this area will be a

great liability to the association due to possible

unsafe areas that will be accessible by the owners,

immediate families, guests, and invitees.  I would

encourage the board to devise rules and regulations

concerning this area as to when and how it may be used.

These rules should limit the activity on top of the

roof." 

That is what it says.  Mr. Grantland wants you to

ignore this guidance.  Each man has a fiduciary duty,

obligation -- not to one unit owner, but to 40 -- to do

the right thing.

Then the board, they hired a reputable attorney,

and this attorney told them this roof terrace is a

safety hazard.  You will have the responsibility.  

And then you heard Bill West testify.  Bill West

really takes his job seriously, as does every one of

these directors.  He was president in 2019.  Mr.

Griffin said that these four gentlemen are committing

illegal acts or doing a legal act in an illegal manner.

That is what he is saying about those four gentlemen in

the conspiracy claim.  

Listen to the Judge's charge.  He will say that
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conspiracy is either an illegal act or a legal act done

illegally.  So something has to be legal.  There is

nothing that those four gentlemen did except try their

best.  They tried to do the right thing.

Per of the attorney's guidance, they prepared

rules and regulations.  They gave the rules and

regulations to Roger Roy.  They were then filed.  You

might not agree with them, but they can be changed.

That is what the authority is of the board.

Did you hear Mr. Griffin say I sent a letter or

I'm going to go meet with them and ask them to change?

Did you hear them say they were unreasonable?  He could

have done that.  He said, No, I'm not going to do that.

I'm going to say that that roof terrace is mine.  It is

not a common element.  It is not a common element, and

you don't have a right to do rules and regulations.

We never -- this board never had that roof

terrace without furniture.  The board asked 

Mr. Griffin to remove the high-backs.  The high-backs

came in 2018.  That is the first time they appeared.

The safety inspector said they are a hazard.  Mr.

Griffin wants you to wait until someone dies before you

take it away.  That is not a reasonable thing to do.

If you have a safety consultant that says the high-back

chairs are not safe by the railings, you need to take
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action.

I also note that one of the renters in one of the

e-mails to Mr. Griffin, one of the renters complained

about the red tape that was on the roof terrace.  It

was put there because the railing was rusty and had a

bad place, and they put red tape up.  The vacationer

took it down.  That's not right, folks.  That's not

right at all.  

You heard throughout the trial that there is a

temporary restraining order.  The judge is going to

charge you that temporary restraining orders put the

furniture back and is not to be considered as to

anything relating to the merits of this case.  All that

does is protect the status quo.  Nothing changes.  It's

not to be considered in your determination because

there is no witnesses, nothing that occurs with that.

It is not a decision on the final merits of anything.

So you specifically will be instructed by Judge Seals

not to take that into consideration.  

Do you find Richard Aquino acted willful or

wantonly?  Yeah, he acted willfully when the water was

pouring down on his balcony and on him saying I have to

turn the water off, and that man told him, If you do,

I'm going to call the police.  Is that a reasonable

response?  Sure.  Turn the water off.  The water is
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paid for by the HOA.

And I meant to say something about the

electricity and the power.  He never asked the

association to pay for that.  He's never asked for it

to be rewired.  I understand that is not a hard fix at

all.  He's never asked for expenses to the association.

The water is an association expense.  The power can

easily be fixed, and it belongs to the association.

The power box inside the unit, I mean, you know, that

can be fixed.  We can take it out or leave it in.  You

know, he might want to leave it in because they might

want to use some of the power around the roof terrace.

That is not an issue.  That is not the problem.

Mr. Griffin was not elected to the board when he

ran for election in 2018.  He was defeated.  He lost

the election, so he's no longer involved or in control.

He wants and has been the sole controller of Shoreham

Towers.  He disregarded the master deed.  

Folks, there are 39 other unit owners, and they

each have a right to the common areas and common

elements.  They each cannot be taken away.  Those

rights can't be taken away from them.  They bought into

it.  

The master deed says it can be amended.  There is

a proper way to amend the master deed, and he never
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tried.  He never tried.  So what the master deed is is

it controls what he owns and what he controls.  The

master deed does not give him a right to control the

common areas.  The roof terrace is a common element and

it has never been anything but a common element.  He

has never done any roof repair, membrane, sealants.  He

put that Turtle tile on, which was a bad thing, and now

we're getting blamed because a roofer said don't put it

back.

The board all along followed the advice of the

safety inspector and the roofing contractor, and now

they are getting blamed for it.  

So did Richard Aquino act willfully and wantonly?

The answer is, No.

In regard to civil conspiracy, do you find the

plaintiff Griffin against defendant Richard Aquino?  

The answer is, No.

Do you find Richard Aquino acted willfully and

wantonly?  

The answer is, No.

In regard to the civil conspiracy claim, do you

find the plaintiff Marshall Griffin against the

defendant Aquino?

No.

Do you find defendant Bill West acted willfully
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and wantonly?

No.

In regard to the civil conspiracy claim, do you

find for plaintiff Griffin against defendant Bill West?

No.

Do you find defendant Tony Giovino acted

willfully and wantonly?

The answer is, No.  

In regard to civil conspiracy, do you find that

the Marshall Griffin against the defendant Tony

Giovino?

No.

Do you find that Carter Tackett acted willfully

or wantonly?

No.

In regards to the civil conspiracy claim, do you

find for the plaintiff Marshall Griffin against the

defendant Carter Tackett?

No.

Do you find for plaintiff Griffin against the

defendant Shoreham Towers for acquiescence?  I don't

cover that with you.  The Judge is going to talk to you

about acquiescence.  It is a concept in law that says

you don't own it anymore because you let someone use

it.  You claimed it as your own.
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But the evidence is the common area, the roof

terrace, he never claimed that he owned it.  He never

claimed that he owned the planters.  He never claimed

he owned the elevator lobby.  Why?  He never took the

position that the dwelling unit should encompass -- he

never added the square footage, so he never paid

property taxes.  He never paid assessments.  So we

didn't acquiesce.  He paid based upon what the square

footage is in his dwelling unit.

We find for the plaintiff Marshall Griffin actual

damages.

Zero.

We find for the plaintiff Marshall Griffin

punitive damages?

Zero.

Punitive damages are done to punish someone

because someone did something so bad that they need to

be punished.  What you are saying is that the

association and those four board members did was

protected all 40 units.  They should never be subjected

to punitive damages.  We will never ever have anyone

serve.  I'll ask you if you were them down the road, if

you were asked to serve on whatever association, and if

you knew you can get partially sued for something you

did in good faith.  
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The judge will charge you on state law on

immunity.  It says that immunity is for directors of

associations who do not act willfully or wantonly.

These defendants are subject to immunity.  They should

not be held liable because they act -- they never acted

willfully or wantonly.  This was never about who was

right or wrong between Marshall Griffin and Richard

Aquino.  It was let's find out what is right for the 40

unit owners, and they did their job in doing that.  

Thank you very much.

THE COURT:  Reply?

MR. GRANTLAND:  Briefly, Your Honor.  

Ladies and gentlemen, I think you heard enough,

but I have a few things I -- this is my last chance to

talk to you on behalf of Marshall.

Ms. Golding said that Marshall wants control.

Marshall just wants privacy.  The same privacy he's had

since 1995.  He wants to be treated just like every

other homeowner.  He's had a private space since '95.

He never put any rules on this board.  He never took

any board member's furniture.  He never said cameras

need to be put up and plants need to be taken away on

other people, or that people need to be fined.  The

folks that want to control are sitting over there.

Marshall just wants privacy.
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Going backwards, Ms. Golding and I have no

disrespect, but he never asked for electricity.  Why?

Because it's his private space.  He never asked them to

pay the electricity, and it was never an issue until

they said it's ours.  It's common, and you can't have

it.

Marshall doesn't think he owns the roof where the

air conditioners are, but it is a roof and terrace.

All he is saying is this is not common for anyone and

everybody to use.  It is a glass house on top of the

roof.  I don't own the roof.  I'm not the owner of the

building, but I own private space.  I have private

space, just like everyone else.  And just as the deed

says, certain areas are not common.  That is all he

wants, to be treated like he's lived since '95 and his

Uncle Bobby before then.

She mentioned about the removal of the high-back

chairs, waiting until someone dies.  You know, this

safety expert is really hypocritical.  You never heard

from the safety expert.  There is a letter somewhere,

and they hired someone after we filed the lawsuit.

After we filed the lawsuit, they hired someone to say

we need to look at the terrace and nitpick and find

something wrong.  They are not concerned about the

high-back chairs on any of the balconies, just focused
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on Marshall's.  Why?  Because they wanted to take

control.

Again, you heard nothing from the safety expert.

If they are so concerned about safety, why did they get

a safety expert after the lawsuit was filed about

whether this is common or private?  

I love this:  They went to Roger Roy for

guidance.  He is a nice man.  He didn't tell them to

take the furniture.  He didn't tell them to put up

cameras.  He didn't tell them to take out the plants.

You know, he wanted us to sit down and talk.

You are here today because we never sat down and

talked.  They tried their best -- I think my friend,

Ms. Golding, said they tried their best.  Baloney.

They wouldn't sit down and talk.  It was their way or

no way.  Marshall was the target.  It was their rules

and control or nothing else.  That is why we are in

front of you.  So for them to say we tried our best, I

wish they tried their best.  We wouldn't be here if

they did.

There is no -- she mentioned there is no breach

of contract.  Ladies and gentlemen, they changed the

rules.  That's the breach of contract.  They added

rules when he could go outside and when he can't.  That

is the breach of contract.  There was no rules from '83
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to 2019.  He had no rules.

Why did I sue for breach of contract?  Because

they put rules on him that never existed, that no one

else has to live under.  

Yes, Marshall filed a lawsuit in '97 because they

wanted to concrete over the planters.  That is silly.

That would create a big mess, from his perspective, on

the terrace.  I mean, he testified it would create

water problems on the terrace, and to resolve that, he

took over maintenance, and he did.  He's been taking

over maintenance since '97 and gladly and willing to

take that.  He would be happy to not talk to anyone

about the planters.  It's been his responsibility since

'97, and he would be happy to keep it his

responsibility because it is right outside his private

space.

I can't believe she picked on the plants, the

arborvitaes, are bad.  Safety expert said it is bad.

Did you hear Bill Crossland?  He does landscaping for

Williams Brice Stadium.  He says these are

low-maintenance plants.  If they get too high, we cut

them down.  I can't believe they are picking on the

plants.  The plants -- no plants have flown off any

building during the storms.  That is a non-issue.

Again, it shows they want to control.  They agreed to
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let him take care of the planters in '97, and now they

want to take it back.  They want to control.  

You will find -- of all the evidence, you'll find

no bills from Thompson Roofing for any work on the

terrace.  They replaced -- the $120,000 was for the

center roof, and that is the top roof of the building.

They replaced that.  They ripped up his Turtle tile.

They recoated it.  There is no billing because it was

an add-on that Mr. Aquino said let's remove that Turtle

tile because it is a nuisance to me.  

The railing, no one pays for the railing.  The

railing is part of the building.  

I'll end with this.  Henri mentioned

acquiescence.  Even if my friend, Ms. Golding, was

right -- and we don't think she is, and with all due

respect, I don't think she is right -- but even if she

is, the Judge will charge you on acquiescence.  That is

when there is a property dispute between property

owners and one person has taken control of the property

and acted like that property is theirs for a number of

years.  The other property owner can't come back and

say, oh, never mind, you can't do it.  You can't change

it.  You can't have it, and a lot of years passed by.

A lot of years have passed by where this has been in

Marshall's control, and Marshall's had privacy because
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it's been a part of his unit since '83 and since '95.

Ladies and gentlemen, it is 2023.  This Shoreham

Towers, that condo has been there for 40 years.  40

years this year.  For 40 years, with the exception of

two years in '19 and '20, ladies and gentlemen, that

terrace was private.  You can give him his privacy

back.  

On this verdict form it says:  Do you find the

terrace, planters, elevator lobby are part of the

penthouse dwelling and not a common element?  Check

"yes."  That will give Marshall his privacy back that

he's always had.  

Let him continue Uncle Bobby's legacy and

continue having the privacy he always has had.  That is

why we are here, and we appreciate your time.  I know I

talk too much.  Thank you very much. 

THE COURT:  Members of the jury, it is now my

duty as trial judge to instruct you on the law

applicable to this case -- yes, sir.

JUROR:  Could we have that removed, please?

THE COURT:  Oh, yes.  Thank you very much.   

(A brief pause in the proceedings.) 

THE COURT:  It is now my duty as trial judge to

instruct you on the law applicable to this case.  It is

your duty as jurors to accept and apply the law as I
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now state it to you.  Furthermore, it is your exclusive

duty to decide all issues of fact which have been

presented in this case and to determine the effect,

value, and weight of the evidence.  Both parties have

the right to receive a fair and impartial trial.

As I told you in the beginning, you and I have

separate duties to perform.  As trial judge, it is my

responsibility to preside over this trial and to rule

upon the admissibility of the evidence offered.  In

that regard, you may only consider the evidence before

you.  You may only consider the testimony which has

been presented from this witness stand and any exhibits

which have been admitted for the record of this case.

As mentioned earlier, I have the additional

duties to charge you on the law applicable to this

case, and it is your duty to accept and apply the law

as I now state it to you.

As I mentioned earlier in this trial, you are the

soul and exclusive judge of the facts.  The law does

not permit me to have an opinion about the facts.  Do

not infer from anything I have said or done during the

course of this trial that I have an opinion about the

facts in this case.  It is also your job as jurors to

determine the credibility and the believability of the

witnesses who have testified in this case.
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In determining the believability of witnesses who

have testified in this case, you may believe one

witness over many or many over one.  You may believe a

part of the testimony of a witness and reject the

remaining part.  You may believe the testimony of a

witness in its entirety or reject it in full.  You may

consider whether the witness has an interest in the

result of the trial, whether the witness is prejudiced

towards either party, the opportunity for the witness

to have seen the matters and things about which the

witness may testify, and the way the witness acts on

the witness stand.

As mentioned earlier, you have the exclusive duty

to determine all issues of fact in this case.

Evidence may be direct or circumstantial.  Direct

evidence is testimony by a witness about what that

witness personally saw, heard, or did.  Circumstantial

evidence is indirect evidence based on inference and

not what someone personally saw, heard, or did.  It is

proof of one or more collateral facts which you may

infer from another fact.  You are to consider both

direct and circumstantial evidence equally.

The burden of proof in this case for the

plaintiff is by a preponderance of the evidence.  A

preponderance of the evidence simply means the greater
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weight of the evidence.  In other words, it is evidence

that, as a whole, shows that a fact sought to be proved

is more likely true than not true.

This may be illustrated by imagining a set of

scales.  When the case begins, the scales are even.

After all of the evidence has been presented, if the

scales remain even, or if they tip slightly in favor of

the defendant, then the plaintiff failed to meet the

burden of proof and would not be entitled to recover in

this case.

If the scales tip even slightly in favor of the

plaintiff, the plaintiff will have met the burden of

proof, and you should return a verdict for the

plaintiff.

Normally, a person cannot give opinion testimony;

however, there is an exception when someone is

qualified as an expert witness because of education or

experience.  They are permitted to give their opinion

in their certain areas of expertise.  You have heard

from an expert witness in this trial that is qualified

in a certain area of expertise.  That does not mean you

must accept the opinion, but it is evidence for you to

use in any way you see fit and give the weight and

credibility you believe is appropriate.

In this case certain testimony has been presented
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in evidence by deposition.  A deposition is testimony

taken under oath before trial and preserved in writing

or by some other mechanical device such as a video.

You are to consider that testimony as if the witness

gave it right here in court.

A contract is an agreement entered into by two or

more parties in which each party agrees to perform, or

not to perform, certain acts.  In this case, the

contract is the master deed.  Here the plaintiff claims

that the defendant breached the contract that existed

between the parties.  In order to recover for a breach

of contract, the plaintiff must prove by a

preponderance or greater weight of the evidence that

there was a contract between himself and the Shoreham

Towers Homeowners Association; that the defendant

breached the contract; and that the plaintiff suffered

damages as a result of the breach.

The rights of the parties to a contract must be

measured by the contract, which the parties themselves

made, regardless of wisdom, reasonableness, or failure

of the parties to guard their rights carefully.

A contract should be construed so as to give, if

possible, full force and effect to every part of it.

In construing a contract, the primary objective is to

ascertain and give effect to the intentions of the
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parties.  The intentions of a contract is to be

determined from the language of the contract itself.

Language which is perfectly clear determines the full

force and effect of the document.  In other words, if

the language of the contract is plain, unambiguous, and

capable of only one reasonable interpretation, no

construction is required, and the contract's language

determines the instrument's force and effect.

However, where the language of the contract has

more than one meaning, you may consider the

circumstances surrounding the making of the contract to

help you determine the real intentions of the parties.

You may not use these circumstances to give the

contract a meaning which is not apparent on its face.

When performance of a duty under a contract is

due, any non-performance is a breach.  In other words,

a party breaches when he does not perform as he agreed

to perform under the contract.  The damages recoverable

for a breach of contract are those which flow as a

natural consequence of the breach, or those damages

which may reasonably be supposed to have been within

the contemplation of the parties at the time the

contract was entered into.

The damages which the other party ought to

receive in respect for such breach of contract should
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be such as made fairly and reasonably be considered to

arise naturally.

The Horizontal Regime Act, Subsection

27-31-20(c), defines condominium ownership as the

individual ownership of a particular apartment in a

building and a common right to a share with other

co-owners in the general and limited common elements of

the property.

Subsection 27-31-20(f) of the Horizontal Property

Regime Act defines general common elements as the

foundations, main walls, roofs, halls, lobbies,

stairways, entrances, and exits, or communication ways

in existence, or to be constructed or installed, the

basements, flat roofs, yards, and gardens in existence,

or to be constructed or installed, except as otherwise

provided or stipulated.  The elevators, garbage

incinerators, and in general all devices or

installations existing or to be constructed or

installed for common use.

Each co-owner may use the elements held in common

in accordance with the purpose for which they are

intended without hindering or encroaching upon the

lawful rights of the other owners.

Common elements, both general and limited, shall

remain undivided and shall not be the object of an
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action for partition or division of the co-ownership.

Any covenant to the contrary shall be void.

The plaintiff claims that the breach of contract

act in this case was accompanied by a fraudulent act by

the defendant, Shoreham Towers Homeowners Association.

To establish a breach of contract accompanied by

fraudulent act, the plaintiff must first prove that the

defendant breached the contract.

Next, the plaintiff must show that the defendant

had fraudulent intent as to the breach of contract.

Fraudulent intent relating to the making of the

contract is not sufficient.  The fraudulent intent is

usually proven by examining the circumstances

surrounding the breach of the contract.

Finally, the plaintiff must prove by a clear and

convincing evidence that there was a fraudulent act

accompanying the breach of contract.  A fraudulent act

is any act characterized by dishonesty in fact, unfair

dealing, or the unlawful taking of another person's

property intentionally.

The fraudulent act may be prior to, at the same

time as, or after the breach of contract.  However, it

must be connected with the breach of contract itself.

The fraudulent act cannot be too remote in time or

character from the breach of contract.
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Each of these three elements are necessary to

give rise to punitive damages.  Furthermore, there must

be proof of actual damages or nominal damages to

support the award of punitive damages.

To succeed on a claim of civil conspiracy, the

plaintiff must prove by a preponderance or greater

weight of the evidence four elements.  A combination of

two or more persons to commit an unlawful act, or a

lawful act by unlawful means, joined together with the

commission of an overt act in furtherance of the

agreement, and damages proximately resulting to the

plaintiff.

In order to establish civil conspiracy, direct or

circumstantial evidence must be produced from which one

may reasonably infer the joint assent of the minds of

two or more parties to the prosecution of the unlawful

enterprise.  

To determine "unlawful" does not require a

violation of the criminal laws.

A conspiracy is actionable only if overt acts

pursuant to the common design proximately caused damage

to the plaintiff, and this overt act committed in

furtherance of the conspiracy can be performed by one

conspirator's actions alone.

The essential consideration regarding the act as
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whether the primary purpose or object of the conspiracy

or combination is to injure the plaintiff.  In regard

to damages under a claim of civil conspiracy, the

injured party may recover the damages that flow from

the conspiracy.  The plaintiff is entitled to recover

only such damages as naturally and proximately

resulting from the wrongful act or acts done in

pursuance of the conspiracy and which directly result

from it.

South Carolina Code Section 33-31-834 provides

all directors, trustees, or members of the governing

bodies of not-for-profit cooperatives, corporations,

associations, and organizations are immune from suit

arising from the conduct of the affairs of these

cooperations, corporations, associations, or

organizations.  However, this immunity from suit is

removed when the conduct amounts to willful and wanton

conduct.

Willful and wanton means conduct by a person or

persons who may have no intent to cause harm, but who

intentionally performs an act so unreasonable and

dangerous that he or she knows, or should know, it is

highly probable that harm would result.

Conversion is the unauthorized assumption and

exercise of the right of ownership or dominion over
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goods or personal property belonging to another.  

Two, that the alteration of the condition or the

exclusion of the owner's rights.

Conversion may arise by some illegal use or

misuse, or by illegal detention of another person's

property.  It cannot arise from the defendant's

exercise of legal right over property.

In order to prove conversion, the plaintiff must

prove by the preponderance of the evidence that the

plaintiff owned or had the right to possess a certain

piece of personal property, the defendant gained

control or possession of the property or prevented the

plaintiff from using the property, and the defendant

did this without the plaintiff's permission.

Conversion cannot apply to real property, but

rather only personal property.

Personal property is anything that is tangible or

moveable.  The defendants claim the plaintiff consented

to the defendants taking control of the property.

Consent may be either expressed or implied.  Expressed

consent is permission that a person gives either

vocally or in writing.

Implied consent is permission that a person gives

by his actions.  For example, if the plaintiff was

present when the property was being removed and he
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failed to say anything, then the law would presume that

the plaintiff silently gave his permission.

If you find the defendant has proved the

plaintiff consented to the defendants' taking control

of the property, then your verdict will be for the

defendant.  However, if you believe that the plaintiff

did not consent to the defendants' taking control of

the property, you may award actual damages.  Damages

are intended to compensate the aggrieved or loss of

personal property.  This is property that was

wrongfully taken by another.

The owner of the property may be able to recover

its value at the time it was taken, along with

interest, up to the date of the trial.  Damages should

be full compensation for actual losses.  Damages must

be proven in court by displaying sufficient evidence

that would enable a jury to figure a fair and

reasonable value of damages.

Furthermore, if property is innocently converted

under a bona fide belief or right, the measure of

damages is the value of the property at the time and

place of conversion.  The ownership of the party is not

entitled to any additions, improvements, or enhances

made by the converter.  The general rule is that

compensation for loss profits may be recovered in an
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action for conversion where the loss profits are a

proximate result of the defendants' acts and where the

loss can be shown with reasonable certainty.  

The plaintiff is claiming that he obtained the

use of the area in dispute through acquiescence.

Acquiescence occurs when the party stands by and sees

another dealing with property in a matter inconsistent

with his rights and makes no objection.  He cannot act

or have relief.

Silence is acquiescence, and it is estops a

complaint of another's interest being affected.

Acquiescence is a legal doctrine where both parties

mutually recognize and acquiesce to a certain area for

a long period of time, that area belongs to the

individuals.

You have heard reference to a preliminary

injunction or a temporary restraining order throughout

the trial of this case.  A temporary injunction is

granted in the midst of pending litigation to preserve

the status quo prior to a final resolution of the

issues in dispute.  However, a temporary injunction is

granted without prejudice to the rights of the parties,

and such an order has no effect on the merits of the

case, and such an order is not to be considered by you.  

Should you decide that the plaintiff is entitled
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to a verdict, your next step would be to decide how

much money, if any, the plaintiff is entitled to

receive in this case.  Such an award is called

"damages."

Actual damages are intended to compensate the

plaintiff for the plaintiff's injuries or loss and put

the plaintiff as near as possible in the same position

they were in before the incident occurred.  In other

words, actual damages would be the actual losses and

expenses which the plaintiff has suffered because of

the defendants' actions.  As with all other facts in

this case, the plaintiff must prove his actual damages

by the greater weight of the evidence.  

If you find that the plaintiff sustained some

damages due to the wrongful conduct of the defendant,

but the evidence does not convince you that the

plaintiff sustained any real or substantial damages,

you may award nominal damages in favor of the

plaintiff.

Nominal damages are a small sum such as a dollar,

one penny, or a different inconsiderable amount.

Nominal damages may be awarded when a plaintiff has

proven no substantial loss or injury, but when the law

recognizes the violation of a legal right, or when

actual damages not capable of pecuniary estimation have
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been sustained.

A party who has suffered injury or damages from

the actionable conduct of another is under a duty to

make all reasonable efforts to minimize the damages

incurred.  To the extent that he reasonably could have

minimized those damages and failed to do so, he is not

entitled to recover from the other party.  In other

words, one cannot recover any damages that might have

been avoided by the use of reasonable care and

diligence.

If you determine that the plaintiff is entitled

to actual damages, you may also consider an award of

punitive damages.  Punitive damages are intended to

punish the defendants for extraordinary and outrageous

misconduct and to prevent the defendants and others

from committing similar acts in the future.

Punitive damages can only be awarded when conduct

of the defendants has been something more than mere

negligence.  The plaintiff must establish by clear and

convincing evidence and the defendants' acts were

reckless, willfully, and wanton, meaning there was a

conscious failure to exercise due care, or a conscious

indifference to the rights and safety of others, or a

reckless disregard thereof.

A person who is negligent acts carelessly.
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However, a person who acts recklessly, willfully, and

wantonly is not only careless, but also is aware that

they are being careless.  In determining whether a

defendant was reckless, you may consider not only the

acts, but also admissions of conduct.

If you find by a clear and convincing evidence

that the defendants' conduct was willful, wanton, or

reckless, you may award the plaintiff punitive damages.  

Clear and convincing is more than just a

preponderance or greater weight of the evidence.  Clear

and convincing proof leaves no substantial doubt in

your mind.  It means that the evidence is not

ambiguous, doubtful, or contradictory.  Clear and

convincing proof establishes in your mind, not only

that the fact is probable, but that it is highly

probable.

Before awarding punitive damages, you must first

consider the relationship between a punitive damages

award and harm caused.  Any penalty imposed should take

into account the blame worthiness of the conduct, the

harm caused, the defendants' awareness of the conduct's

wrongfulness, the duration of the conduct, and any

concealment.  Thus, any penalty imposed should bear a

relationship to the nature and extent of the conduct

and the harm caused, including the compensatory damage
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award made by you.

Second, any penalty imposed should take into

account as a mitigating fact any other penalty that may

have been imposed or which may be imposed for the

conduct, including any criminal or civil penalty.

Finally, any award of punitive damages must be

limited to punishment and, thus, may not affect

economic bankruptcy.  To this end, the defendants'

ability to pay any punitive damages award should be

considered.  However, the economic bankruptcy factor is

not an absolute bar for an award of punitive damages.

Ladies and gentlemen, I'm now drawing near the

end of my charge, and I want you to understand you are

not partisans or advocates for the plaintiff or the

defendant.  You do not serve as jurors to reward your

friends or punish your enemies.  You have been selected

by the parties to be fair and impartial jurors.  It is

your duty by your joint deliberations to decide on a

verdict in this case.  You should take the law which

has been given to you by this Court and connect it with

the facts, which you find, and arrive at a verdict.

When you have accomplished these

responsibilities, you will have satisfied your oath as

jurors, and you will have discharged your duty to this

Court.
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Ms. Clerk, if you will hand this form.

Mr. Foreman, in this case you'll write your

verdict on the form and sign it.  Furthermore, the

verdict that you render in this case must be the

verdict of each and every juror, including yourself.

It must be a unanimous verdict.

Ladies and gentlemen, please understand that even

though I have given the verdict form to the foreman, it

is not his verdict alone.  It is a verdict of all 12 of

you.  I emphasize again, it must be unanimous.

In a moment, you will retire to the jury room.  I

would ask that you do not begin your deliberations

until you are told to do so.  The law requires that I

consult with the attorneys before you begin your

deliberations.  After I have done so, the bailiff will

bring in the items of evidence and instruct you to

begin.  Should you have any questions during your

deliberations, you must put them in writing and send

them to me by way of the court bailiff.  The court

bailiff will be placed immediately outside of the jury

room door to provide security and assistance for you

during your deliberations.

Once you have reached your verdict, knock on the

jury room door and ask the bailiff to advise the Court

you have reached a verdict, and we'll return you to the
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courtroom as promptly as possible thereafter.

Thank you.  You may retire to the jury room, but

do not begin your deliberations until told to do so.

(The jury exits at 11:54 a.m., and the

following is heard out of the presence of the jury.)

THE COURT:  Any objections?

MR. GRANTLAND:  None.

THE COURT:  Defense?

MS. GOLDING:  I would object to the charges

regarding ambiguity and the breach of contract charge,

object to the charge of breach of contract by

fraudulent intent.  Object to the charge of punitive

damage, charge of civil conspiracy, the charge of

acquiescence, and the charge of punitive damages.

THE COURT:  Pretty much everything.

MS. GOLDING:  Yes, sir.

THE COURT:  Would you like to reply?

MR. GRANTLAND:  Your Honor, we've discussed this

many times, and I think you know the evidence is in for

each of these issues, Your Honor, that the Court

charged the jury on, and at a minimum it is a question

of fact.

THE COURT:  I respectively deny your objections.  

Take a look at the evidence.

(Whereupon, the admitted exhibits are agreed to
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by Plaintiff and Defendants and deliberations started

at 12:12 p.m.)

THE COURT:  We have a question:  "Clarification

on this one, is it against the HOA or HOA board?  Is

this regarding the HOA contract claim?"

    I looked at the verdict form, and it seems to me 

it is against the HOA only, not the HOA board members, 

and it is for breach of contract, breach of contract 

accompanied my fraudulent act, conversion, and 

acquiescence, right? 

MS. GOLDING:  Yes.

MR. GRANTLAND:  Yeah.  It is the HOA.

THE COURT:  And question:  "Can we get definition

of 'civil conspiracy'?"

We can read it, or I can just photocopy it -- it

is only one page -- and give it to them.  Whatever you

want me to do.

MR. GRANTLAND:  That is fine with me, Your Honor.

MS. GOLDING:  Copy is fine.

THE COURT:  That is the easiest thing.

If you can, show that to them to make sure, and

we'll send it back.

MR. GRANTLAND:  That's what you read?

MS. GOLDING:  That is your conspiracy?

THE COURT:  Yes.
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MS. GOLDING:  Yes, sir.  Yes, sir.  

THE COURT:  Send it back and tell them to

continue.  I hate to call you just for that, but we'll

wait until we have another question.

MR. GRANTLAND:  Can we be at ease?

THE COURT:  Absolutely.  

(The time is 1:17 p.m., and the jury continues to

deliberate.  Court's Exhibits 1-5 marked.)

THE COURT:  The note is for civil conspiracy: "Do

you have to have at least two people conspiring against

a person or does the person conspiring and the person

being conspired upon count as the combination of the

two people, parentheses, No. 1 on the civil conspiracy

page?"

     The answer is easy.  It can't be plaintiff and 

the defendant.  It has to be -- you want me to write 

"just two of the defendants"? 

MR. GRANTLAND:  That's fine.

THE COURT:  Should I put "just two of the

defendants and not the plaintiff," or just leave it

"two of the defendants"?

MS. GOLDING:  At least two defendants.

MR. GRANTLAND:  Yeah.  The less, the better.  

THE COURT:  The answer is:  "At least two of the

defendants."
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(The jury continues to deliberate.  Court's

Exhibit 6 marked.)

(The time is 2:12 p.m.)

THE COURT:  Okay.  It says: "Can we get a

definition of willfully or wantonly?"  

I thought I would read them that one paragraph in

the punitive section, and the one paragraph after the

immunity section.

MR. GRANTLAND:  Or give it to them.

MS. GOLDING:  I don't mind if you just give it to

them.

MR. GRANTLAND:  I don't mind, either.

THE COURT:  Okay.  Everybody good?

MR. GRANTLAND:  Yes, sir.

(The jury continues deliberations. Court's

Exhibit 7 marked.)

(The time is 2:42 p.m.)

THE COURT:  We have another question.  It says:

"For damages, do we have to put an actual number, or

can it be a phrase such as 'attorney's fees and court

costs'?"

MR. GRANTLAND:  An actual number.

THE COURT:  And what does the defense say?

MS. GOLDING:  It's obvious they are considering

something they are not entitled to consider.
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THE COURT:  I'll tell them an actual number, how

about that?

MS. GOLDING:  Yeah.  That will be fine.  

(The jury continues deliberating.  Court's

Exhibit 8 marked.)

(The time is 3:42 p.m.)

THE COURT:  We have a verdict.  Bring in the

jury.

(The jury enters at 3:46 p.m., and the

following is heard in the presence of the jury.)

THE COURT:  Mr. Foreman, will you hand the

bailiff the verdict form?  

(A brief pause in the proceedings.)

THE COURT:  I find the verdict form is in order.

Please publish.

THE CLERK:  State of South Carolina, County of

Horry, in the Court of Common Pleas, 2019-CP-26-6550.

Marshall Griffin versus Tony Giovino, Carter Tackett,

Richard Aquino, Bill West, and Shoreham Towers

Homeowners Association.

We, the jury, unanimously find the following:

Do you find that the rooftop penthouse terrace,

the planters, and the elevator lobby on the tenth floor

at Shoreham Towers are a common element and not part of

the rooftop penthouse?  

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ROA   00968



   790

JURY CHARGE 

No.

Do you find that the rooftop penthouse terrace,

the planters, and elevator lobby on the tenth floor at

Shoreham Towers are part of the rooftop penthouse

dwelling and not a common element?

Yes.

Do you find for the plaintiff, Marshall Griffin,

against the defendant, Shoreham Towers Homeowners

Association?  

Yes.

Do you find the defendant, Richard Aquino, acted

willfully or wantonly?

Yes.

In regard to civil conspiracy claim, do you find

for the plaintiff, Marshall Griffin, against the

defendant, Richard Aquino?  

Yes.

Do you find the defendant, Bill West, acted

willfully or wantonly?  

Yes.

In regard to the civil conspiracy claim, do you

find for the plaintiff, Marshall Griffin, against the

defendant, Bill West?  

Yes.

Do you find the defendant Tony Giovino acted
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willful or wantonly?  

Yes.  

In regard to the civil conspiracy claim, do you

find for the plaintiff, Marshall Griffin, against the

defendant, Tony Giovino?  

Yes.

Do you find the defendant, Carter Tackett, acted

willfully or wantonly?

Yes.

In regard to the civil conspiracy claim, do you

find for the plaintiff, Marshall Griffin, against the

defendant, Carter Tackett?

Yes.  

We find for the plaintiff, Marshall Griffin,

actual damages in the amount of $20,000.

We find for the plaintiff, Marshall Griffin,

punitive damages in the amount of $200,000.

Signed, Dustin Jordan, foreperson.  February 3,

2023, Conway, South Carolina.

Mr. Foreman, ladies and gentlemen of the jury, is

this your verdict, and if so, signify by raising your

right hand.

Thank you.

THE COURT:  Any need for polling?

MS. GOLDING:  I don't need the polling, but I
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have another matter for the jury, Your Honor.

THE COURT:  What would that be?

MS. GOLDING:  Under the Section 15-38-15, the

contribution among joint tortfeasors must be some

division of punitive damages amongst the defendants.

THE COURT:  If you would step into the jury room

for just a moment.

(The jury exits at 3:49 p.m., and the

following is heard out of the presence of the jury.)

MS. GOLDING:  There are two motions -- sorry,

Your Honor.

THE COURT:  Yes, ma'am.

MS. GOLDING:  I apologize.  The one motion is I

would like the jury to determine the contribution

amongst the defendants.

But I have another motion, Your Honor, and I

don't know if I make it now, but under Section

15-32-530, with respect to punitive damages, the

statute is clear that the punitive damages cannot be

more than three times the actual or 500, if it's above.

So at the very most, the punitive damages can

only be $60,000.  Therefore, my question --

THE COURT:  Why don't we apportion fault and then

come back to that?  

We'll be back in a moment with a short verdict
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form.

MS. GOLDING:  Thank you, Your Honor.

(A brief pause in the proceedings.)

THE COURT:  All right.  We'll go over the verdict

charge and the form real quick.

MS. GOLDING:  Very good.

THE COURT:  Would you like to look at it and make

sure it is appropriate?

(A brief pause in the proceedings.)

MS. GOLDING:  Your Honor, you have here that the

combined actual and punitive damage amounts that caused

plaintiff's injury as -- you are asking the jury to

distribute --

THE COURT:  Percentages.

MS. GOLDING:  Actual damages?

THE COURT:  Percentage of fault.

MS. GOLDING:  But the actual damage....

THE COURT:  Is the only thing you -- you just

want to take out punitive?

MS. GOLDING:  No.  I don't want actual.

THE COURT:  Just punitives?

MS. GOLDING:  Yes, sir.

THE COURT:  Okay.  

Bring in the jury.

(The jury enters at 4:00 p.m., and the
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following is heard in the presence of the jury.)

THE COURT:  Members of the jury, you have found

against the defendants in this case.  Now you must

determine the percentage of fault attributable to each

defendant.  

In this regard, you have already heard all of the

evidence that will be presented in this case.  In

determining the percentage of fault for each defendant,

the total must equal 100 percent.  You will be given a

special verdict form for this final deliberation.  

Keep in mind that your verdict must be unanimous.

I'll ask the clerk to hand the verdict form to the

foreman.

You may retire to the jury room.  Knock on the

door when you are ready.  If you have any questions,

put them in writing.

(The jury exits the courtroom and begins

deliberations at 4:01 p.m.)

THE COURT:  Does the plaintiff have any objection

to Ms. Golding's quote of the statute reducing --

MR. GRANTLAND:  Yes.  And I'll let Mr. Krebs

address it.

MR. KREBS:  Under Section 15-32-530(a), I don't

believe there was an intentional misstatement of the

law, but it actually says the greater -- it is limited
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to the greater of three times, or $500,000.  So

$200,000 is below $500,000, so there is no cap on that.

And then, additionally, under Subsection C, if

the Court finds that the actions were intentional,

there is no cap on punitive damages.  And they checked

"yes" for willful and wanton for every single

defendant, so I think the Court has found they were

intentional, and there should be no cap on punitive

damages either under Subsection A or Subsection C.

THE COURT:  Is it three times or $500,000, the

greater of the two?

MR. TAYLOR:  Your Honor, I read the order 

as --

THE COURT:  Read the whole section.

MR. TAYLOR:  Subsection A:  "Except as provided

in Subsections B and C, an award of punitive damages

may not exceed the greater of three times the amount of

compensatory damages awarded to each claimant entitled

thereto, or the sum of $500.000.  The award of punitive

damages may not exceed the greater of three times, or

the sum of $500,000." 

I was an English major and it's been a minute

since I deconstructed a sentence, but I can do that for

you.  I believe it is the lesser of the two.  So three

times that award is $60,000.
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As to the argument that Subsection (c)(1)

applies, when the trial Court determines, there is no

cap.  At the time of injury, the defendant had an

intent to harm.  In determining that the defendant's

contact did, in fact, harm the claimant.  

Willful and wanton is not inherently in the civil

conspiracy charge.  The only reason it went to the jury

is because of the immunity we claimed.  

Now, the definition I have, and what the jury was

charged with, willful and wanton specifically says,

quote, "Means the contact by a person or persons who

may have no intent to cause harm, but who intentionally

performs an act that was so unreasonable and dangerous

that does, in fact, cause harm."

So that explicitly leaves open the possibility it

is not conclusive that that was their intent.  So I

don't believe that section applies.

The other subsections have to do with whether or

not someone is convicted of a felony or acted under the

influence of drugs or alcohol.  I don't believe that is

what we have here, so the cap should apply.

MR. GRANTLAND:  If we could have -- we need to

brief this.  You know, I think we read it one way, and

we need to brief it.  We're glad to do that, but....

THE COURT:  You got a verdict?
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THE BAILIFF:  Yes.

THE COURT:  Bring them back out.

MS. GOLDING:  The problem with briefing it is if

the Court won't issue a form order -- you can't issue a

form order until there is a decision as to the amount.

THE COURT:  I think we can figure it out today.

Might take a few minutes, but I think we can figure it

out.

MS. GOLDING:  Thank you.

(The jury enters at 4:08 p.m., and the

following is heard in the presence of the jury.)

THE COURT:  Mr. Foreman, hand it to the bailiff,

please.

(A brief pause in the proceedings.)

THE CLERK:  State of South Carolina, County of

Horry, in the Court of Common Pleas, Civil Action

2019-CP_26-6550, Marshall Griffin versus Tony Giovino,

Carter Tackett, Richard Aquino, Bill West, and Shoreham

Towers Homeowners Association.

Considering the punitive damage amount that

caused the plaintiff's injuries at a 100 percent, what

percentage of those damages are attributable to the

defendant, Shoreham Towers Homeowners Association, and

what percentage is attributable to the individual

defendants, Richard Aquino, Bill West, Tony Giovino,

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ROA   00976



   798

JURY CHARGE 

Carter Tackett?  

Shoreham Towers Homeowners Association:

Zero percent.  

Defendant Richard Aquino:  67 percent.

Defendant Bill West:  11 percent.

Defendant Tony Giovino:  11 percent.

Defendant Carter Tackett:  11 percent.  

Totaling:  100 percent.

Mr. Foreman, ladies and gentlemen of the jury, is

this your verdict?  If so, please signify by raising

your right hand.

I apologize, that was signed by Dustin Jordan,

foreperson.

THE COURT:  Need for further polling?

MS. GOLDING:  No, sir.

THE COURT:  I want to thank you for your service.

You've done your job.  You've earned a three-year

exemption.  You will be paid a little bit of money, and

by no means will it compensate you for the effort you

have put forth.

Thank you very much.  Have a good weekend.  Maybe

I'll see you down the road.  

(Whereupon, the jury exits the courtroom at

4:10 p.m.)

THE COURT:  We're going to step back and take a
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look at this, and we'll come back and wrap this up.

MR. TAYLOR:  Your Honor, I do believe they are

right.  It does says the greater of three times.  I

apologize.

THE COURT:  All right.  So all we have to do is

review the punitives pursuant to the Gamble Factors,

correct?

MS. GOLDING:  Right.  Correct.

THE COURT:  Let me talk to her real quick.

(A brief pause in the proceedings.)

THE COURT:  Let's take a look at the Gamble

Factors.  I haven't prepared anything.  I've been

hearing this thing myself, and I'll just wing it as I

see it.  

Taking into account the fact that the jury,

obviously, thought it was serious enough to make

punitives pretty significant, so the first thing we

need to look at is defendants' degree of culpability.

Are they responsible for the fault, or whatever it is

they did?

You know, listening to everything I heard and

kind of looking at it from the point that I think that

the jury looked at it, I kind of felt like, in my

opinion, that one of the tenants, I think the Richard

Aquino, he had issues with the plaintiff.  It appears
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that possibly he used his power on the board, along

with the other members of the board, to come in here

and do something that would actually hurt the

plaintiff, to pull his property away and to penalize

him based on, maybe, water coming down on his balcony,

people dragging furniture across the floor, what have

you.  It does look like, quite possibly, they had

nefarious dealings to hurt the plaintiff.  So I think

they are culpable.

The duration of the conduct.  It wasn't a single

isolated event.  They went in there, they had meetings,

excluded the plaintiff.  They went out after the

lawsuit was filed and hired the safety expert.  It

looks like they did all of this stuff to beef up their

claim to take his property.  It just doesn't make sense

that thinking that anyone would build a glass house as

a penthouse on the top of a hotel and intend of all of

the surrounding properties to be public to it.  That

just seems ridiculous.  I agree with the architect in

that regard.

The defendant's awareness or concealment.  They

were aware what they were doing.  This went on for

awhile.  There were meetings.  There were plans.  I

think they were aware.

The existence of similar past conduct.  There is
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none that I know of.  It didn't come up in this trial.

The likelihood that the award would deter others

from such conduct.  Well, if what I'm saying is true,

and it seems that the jury saw it that way, and other

HOAs hear that this has happened, they are going to be

reluctant to use their personal dealings -- to use the

HOA for personal reasons, for whatever.  I think it

could deter other HOAs in the future.

Whether the award is reasonably related to the

harm.  Well, right now at $200,000 it is ten times the

harm, which is pretty high.  I think there is case law

out there that puts it around somewhere at nine or ten

as the cap.  So it is on the high end of the cap.

The defendants' ability to pay.  There hasn't

been a whole lot in the record in that regard, but they

have enough money to buy oceanfront condos on the beach

and motorhomes and retire.  

Other factors deemed appropriate.  I don't know

what else there is that would be appropriate, but I am

going to reduce the punitive damages to eight times,

which is $160,000.  I think that is still significant.

That does send a message, but it pulls it in from that

high-end cap that our legislatures do not want to

happen.

So that is just my thought, okay.
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Anything else we need to take up?

MS. GOLDING:  No.  I appreciate the Court giving

us the ten days for post-verdict motions.

THE COURT:  That will work.  Have a good weekend.

MS. GOLDING:  Thank you, Your Honor.  

(Whereupon, the trial of Marshall Griffin versus

Tony Giovino, Carter Tackett, Richard Aquino, Bill

West, and Shoreham Towers Homeowners Association

concluded.)
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