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Fromi: Transcripts <transeripis@scoourts.ory >

Sent: Monday, Qctober 24, 2022 12:02 Pm

To: Barry Baker

Cer - Raines, Tiffany

Subject: James Kevin Helmas v, Cynthis Elaine Collie n/k/a Cynthia Elaine Holmes
Mr. Baker:

It is with sincere regret that we must inform you that the hearing held on April 20, 2022 in
Charleston County via WebEx cannot be transcribed as no audio recording can be
located. Please let me know if you think this could have been heard on a different date,

Sincerely,

Court Reporter Section

~*~ CONFIDENTIALITY NOTICE ~~ This message is intended only for the addressee and may contain infarmation that i
confidential. If you are not the Intended recipient, do not read, Lopy, retair, or disserninate this message or any
attachment. If you have received this massage in error, pléase contact the sender immediately and delete al) coples of
the massape and any attachments,
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Sauth Caroling Court dministration

Soonth Caraling Supreme Court
Cotumbia, South Carnlinsg

T30 SENATE STREET, SUITE 200
COLUMBIA. SAUTH SARALIMA 2ouat

December 12, 2022

C. Holmes

PO Rox 187

Sulllivan"s Island, 8C 29482
RE: Helmes v, Holmes

Case mumber: 2021-DR-10-5478
Date of Hearing: 4/20/2022

Ms. Holmes:

It Is with sincere regret that we must inform you that the hearing held on April 20, 2022 via
WebEx in Charleston County cannot be tanscribed as ne sudio recording can be located.

Sincerely,

Couwrt Reporter Section
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Case No. 2021-CP-10-5478
STATE OF SOUTH CAROLINA )

, ) AFFIDAVIT =

COUNTY OF CHARLESTON ) S
i i
D, B
e o s
@i ™t
e - 'i

Personally came and appeared before me, Notary Public, C. Holmes, who upon Yelng d

[

sworn did depose and say the foliowing: R

12 <0KRY

1. [ am the defendant, of legal age, and competent to state the matters herein. This affidavit is based on
personal knowledge and on information and belief, It is submitted in support of the attached motion for

recusal/disqualification of the Presiding Judge R. Markley Dennis, Ji., in Case Number 2021-CP-10-
5478,

2. As a threshold matter, jurisdiction can be raised at any time and it is respectfully submitted that
jurisdiction is lacking due to, Including but not limited to, the currently pending prior matter in the

exclusive jurisdiction of the Charleston County Family Court for the same and similar claims,

3. Moreover, there is precedent as Judge Dennis granted the undersigned’s request for recusal due to

the same or similar circamstances in Case Number 2019-CP-10-03131.

4. The record reflects a pattern and practice of violations, including but not limited to, the Sonth
Carolina Congtitution and its mandate that, “All conrts shall be public.” Article 1, section 9 of the
South Carolina Constitution. Specifically, all orders herein have been entered based on impermissible
ex parte contacts. In this case, the so-called hearing was ex parte, without legal notice of the hearing,
without exigent or other circumstances warranting ex parte hearing, and without a court reporter or
audio recording for transcript as per the South Carolina Court Administration. The case of Burgess v.

Stern controls and provides that all orders rendered after the impermissible ex parte contacts herein

should be vacated. Burgess v, Stern, 428 5.E.2d 880, 311 §.C. 326 (S.C., 1892).
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should be vacated. Burgess v. Stern, 428 S.E.2d 880, 311 5.C. 326 (5.C., 1992).

5. Further, “(t)his Court advised the Bench and the Bar that not only do such orders deprive the
reviewing Court of adequate records on appeal, but also deny to the deprived party an opportunity to be

heard in matters which affect them.” Herring v. Retail Credit Co., 266 5.C. 455, 224 5.E.2d 663

(1976).

6. Despite objections, the record reflects a pattern and practice in other cases as in this case with
unfair/unauthorized rulings adverse to the undersigned by the Presiding Judge who fails ro ensure a
court reporter or audio recording for transcript, thereby denying due process and adequate record for

meaningful review on appeal.

7. The undersigned is prejudiced thereby and bur for denial of due process including notice and
meaningful opportunity to be heard, the outcome herein should and would be different in the

undersigned’s favor.

8. On information and belief, goat(s) and untrustworthy attorneys, so-called officers of the court,
conspired to game the judicial system and perpetrate fraud upon this Honorable Court in the presence
of the Court in order to, including but not limited to, evade the jurisdiction and process of the currently

pending prior matter in the exclusive jurisdiction of the Charleston County Family Court for the same

and similar claims.

9. Moreover, the record reflects the other side’s pattern and practice of ambush litigation, dishonorable
failure to copy the other side with documents filed with this Honorable Court, filing false affidavit(s)
for the Court’s reliance without copying the other side to the other party’s extreme prejudice,
unprofessional breach of confidentiality, and impermissible direct or indirect ex parte contacts with the

Presiding Judge.
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10. In addition, the attached copy of Notice is dated April 06, 2022, but was not mailed on that date.
Specifically, we received the attached copy of notice from the clerk via USPS on or about April 15,
2022, regarding remote hearing and immediately and timely responded to the court with the attached
copy of correspondence as we have no equipment, access, or means to participate remaotely.
Significantly and materially, the attached copy of notice provides no alternative to remote hearing, no
Courtroom for the hearing, and no indication on whether Judge Dennis was remotely located.in
Berkeley County. Further, the clerk’s office is required to reschedule when the party has no ability to
participate remotely as in this case. To the extent there is any ambiguity, the rule of lenity supports the

- undersigned’s positon and supports recusal. Rules 6 and 7, SCRCP.

11. Moreover, the South Carolina Supreme Court directs that dispositive motions as in this case, the
Motion to Dismiss, should be scheduled for in-person hearing as requested by the moving party who

also requested a court reporter for audio recording for transcription.

12. A judge's impartiality might reasonably be questioned when his or her factual findings are not
supported by the record. Ellis v. Procter & Gamble Dist. Co., 315 $.C. 283, 285, 433 S.E.2d 856, 857
(1993). Specifically, in this case the Presiding Judge’s factual findings regarding, including but not
limited to, notice are not supported by the record thereby reasonably raising questions regarding

impartialiry.

13. Further, a judge’s impartiality might reasonably be questioned when his or her factual findings are
not supported by the record. Ellis v. Procter & Gamble Dist. Co., 315 S.C. 283, 285, 433 5.E.24 856,
857 (1993). With respect to Rule 39(a)(1), SCRCP, the record reflects there is no “consent to trial by
the court sitting without a jury.” Specifically, the record reflects timely request for Rule 38, SCRCP,

jury trial and compliance with Rule 39(a), SCRCP, which states:

“When trial by jury has been demanded as provided in Rule 38 (as in this case), the action shall be
designated upon the calendar and the clerk’s filebook as a Jury action.” Rule 39(a), SCRCP (emphasis
supplied).
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With respect to Rule 35(a)(2), SCRCP, the record reflects there has been no finding that a “right of trial
by jury ... does not exist.” The record reflects the undersigned’s timely request for Rule 38, SCRCP,
jury trial. Rule 38(a), SCRCP, and the South Carolina Constitution provide that the right of trial by jury

shall be preserved inviolate and expressly states as follows:

“Issues of fact in an action for the recovery of money only or of specific real or personal property must
be tried by a jury, unless a jury tial be waived.” Rule 38(a), SCRCP (emphasis supplied).

The record reflects the undersigned expressly reserves, preserves, and does not waive trial by jury. In
this case, the Presiding Judge’s failure to preserve inviolate the undersigned’s substantial right to a
particular mode of trial reasonably raises questions regarding impartiality. Where a party had a right to
jury wial because litigation concerned a land title dispute, an order of reference to master of equity

(MOE) is reversible as a matter of law. Creed v. Stokes, 285 5.C. 542, 331 S.E.2d 351 {1985).

14. Reasonable men/women might question the impartiality of the Presiding Judge under the following
circumstances. Specifically, in Case No. 2005-CP-10-5113, the Presiding Judge ruled a represented
party, i.e., the undersigned, viclated the revised South Carolina Code Section 15-36-10 (hereafter the
revised FPA) without finding a violation by counsel of record, who signed, filed, and certified the claim
was meritorions, See In re Ruﬁ‘in, 363 8. C. 347, 610 S. E. 2d 803 (2005) (Court found lawyer did not
violate Rule 3.1 in filing a meritless complaint because there was no clear and convinging evidence of

the misconduct; the lawyer relied on the advice of his attorney). See Exhibit A.

15. The Presiding Judge herein is the same Presiding Judge in Case No. 2005-CP-10-5113. The
attached excerpt of transcript from Cage Na. 2005-CP-10-5113 reveals unconstitutional retroactive
application of the revised FPA over the undersigned’s timely objecﬁon in violation of the Legislature’s
intended and expressly stated effective date. Southeastern Site Prep v. Atlantic Coastal Builders and
Contractors, LLC, 394 5.C. 97, 107, 713 8.E.2d 650, 655 (5.C. App. 2011). The record, statutory law,

and case law reflect that the revised FPA was not in effect, it was not applicable, and there is no
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violation of the applicable FPA.

16. An objective observer should and would reasonably conclude that the record in Circuit Court Case
Number 2005-CP-10-5113 reflects abundant eITOT of material fact and law, not founded on the
evidence. A reasonable man or woman should and would conclude that the record reflects the decision-
maker was “influenced by partiality, prejudice, passion, caprice;” or other unconstimtional reason not
supported by the record. See Peagler v. Atlantic Coast Line Railroad Company, 234 S.C. 140, 107 S.E.
2d 15, 84 A.L.R. (2d} 794 (1963). The record including, but not limited to, that referenced below,
reflects the Presiding Judge’s “partiality, prejudice, passion, caprice,” and/or other unconstitutional

basis, indicating recusal herein,

17. Further, the Presiding Judge failed to provide transcription of pertinent proceedings at summary
judgment in Circuit Court Case Number 2005-CP-10-5113, thereby preventing full and fair ‘transcript
and record for meaningful judicial review and depriving the undersigned of due process, equal
protection, and full and fair appeal. See Exhibit C, attached copy of Form 4 Order granting summary

judgment based on a phone conference which was not transcribed or recorded,

- 18. Moreover, the record reflects the Presiding Judge granted sumnmary judgment in that case based on
the improper, less burdensome Federal Jegal standard. Accordingly, that summary judgment is
reversible as a matter of law and, therefore, insufficient grounds for violation of South Carolina Code
Section 15-36-10. See Hancock v. Mid-South Management Co., Inc., 381 8.C. 326, 673 S.E.2d 801
(5.C. 2009). That summary judgment order is reversible as a matter of law because it recites and relies
on the improper legal standard, stating, "the existence of a mere scintilla of evidence in support of the

non-moving party’s position is NOT sufficient to overcome a motion for summary judgment." Order

filed May 23, 2007, in Case No. 2005-CP-10-5113 found at SUMMARY JUDGMENT STANDARD
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{emphasis supplied). This standard is not the proper standard because a mere scintilla of evidence I3
sufficient to overcome a motion for summary judgment in South Carolina (when not based on Federal
claims, etc.). Hancock v. Mid-South Management Co., Inc., 381 S.C. 326, 673 5.E.2d 801 (S.C. 20059).
South Carolina jurists should and would know the South Carolina legal standard for summary

judgment. Reasonable men/women should and would reasonably question impartiality.

19. Further, the Presiding Judgé denied the undersigned’s reasonable request for Counsel at that hearing

after Counsel of Record, who re-located out-of-state but still practiced in South Carolina, was unable to

attend on insufficient notice.

20. Pursuant to controlling precedent, in Case No. 2005-CP-10-5113 the undersigned was entitled to
rely on Counsel of Record who signed the pleadings and complaint which prectudes a violation of the
revised FPA by the undersigned. In manifest ervor and blatant bias, the Presiding Judge Dennis did not
find the person who signed and certified the complaint, i.e., Counsel of Record, in violation of the

revised FPA.

21. The attached copy of transcript excerpt from that case establishes that the Petitioner timely ratsed
the issue of inapplicability of the revised FPA. Despite knowing that novel issues of great public
importance and novel issues of new legislation were raised in that pending appeal, the Presiding Judge
Dennis failed to follow the rule of law requiring stay pending that appeal. The “decision of whether to
award sanctions is a collateral issue and does not constitute a ruling upon the merits of the case....See
Cooter & Gell v. Hartmarx Corp., 496 U.S. 394, 396, 110 5.Ct. 2447, 110 L.Ed.2d 359 (1990).” Pee
Dee Health Care, PA., v. Estate of Thompson, 418 S.C. 557, 795 5.E.2d 40 (5.C.App. 2016). See also
Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 402, 110 S.Ct. 2447, 110 L.Ed.2d 359, 5‘8 USLW

4763 (1990)(the lack of any legal requirement other than the talismanir recitation of ““frivolous’ will
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foreclose meaningful review of sanctions”) (emphasis supplied).

22. Despite the pending appeal with novel issues of exceptional public importance, the Presiding Judge
prejudiced the appeal by violating controlling precedent and by violating the South Carolina Rules of
Court regarding stay pending appeal. The inapplicable revised FPA includes a provision for reporting to
the appeilate courts and to ODC, thereby thwarting and/or denying objective and meaningful appellate
review. The revised FPA is unconstitutional on its face and/or as applied. Cooter & Gell v. Hartmarx
Corp., 496'U.S. 384, 402, 110 5.Ct. 2447, 110 L. Ed.2d 358, 58 USLW 4763 (1990)(the lack of any
legal requirement other than the talismanic recitation of “*frivelous’ will foreclose meaningful review
of sanctions™) (emphasis supﬁiied). “Procedural due process imposes constraints on governmental
decisions which deprive individuals of‘]iberty or property interests within the meaning of the Due
Process Clause of the Fifth or Fourteenth Amendment of the United Statess Constitution.” Kurschner v.
City of Camden Planning Comm'n, 376 S.C. 165, 171, 656 5.E.2d 346, 350 (2008). “The fundamental
requirements of due process include notice, an opportunity to be heard in a meaningful way, and
judicial review.” Id. “Due process is flexible and calls for such procedural protections as the particular
situation demands.” 5.C. Dep't of Soc. Servs. v, Wilson, 352 5.C. 445, 452, 574 $.E.2d 730, 733 (2002)
(quoting Morrissey v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 33 L.Ed.2d 484 (1972)). Bundy v.
Shirley, 412 5.C. 292, 772 S.E.2d 163 (S.C. 2015). "The touchstone of due pracess is protection of the
individual against arbitrary action of government,” Wolff v. McDonnell, 418 U.S. 539, 558 (1974), or
denial of fundamental procedural fairness, see, e.g., Fuentes v, Shevin, 407 U.S. 67, 82 (1972) (the
procedural due process guarantee protects against "arbitrary takings™). County of Sacramento v. Lewis,
523 U.5. 833, 118 5.Ct. 1708, 140 L.Ed.2d 1043 (1998). See Moore v. Moore, 376 S.C. 467, 657
5.E.2d 743 (2008) (procedural due process requires (1) adequate notice; (2) adequate opportunity for a
hearing; (3) the right to introduce evidence; and (4) the right to confront and cross-examine wifnesses).

See 5.C. Const. art. I, sec. 2, 3, 4, 9, 10, and 14; 5.C. Const. art. V, sec. 4: 5.C. Const. art. V, sec. 5;
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U.5. Const., Article I, sec. 9 and 10; U.S. Const. amend. I, IV, V, VIL, and XIV. See Hicks v. Feiock,

108 5.Ct. 1423, 485 U.5, 624, 99 L.Ed. 721, 56 U.5.L.W. 4347 (1588). Accordingly, the motion should

be granted.

23. The attached c‘opy of transcript excerpt also evidences the Presiding Judge’s impermissible ex parte
communication with and meddling by ODC (Office of Disciplinary Counsel} in that pending litigation,
Case No. 2005-CP-10-5113. Significantly and materially, there was no pending grievance and no notice
of any grievance with ODC or the Commission. While the Presiding Judge had no personal knowledge
of that fact, ODC’s wrongdoing and misrepresentations to the Presiding Judge were designed to and did
in fact wrongfully and unduly influence the outcome in that pending case, Circuit Court Case Number

- 2005-CP-10-5113. The then Disciplinary ‘Cmmsel (DC), now replaced, violated the letter and spirit of
the Rules of Professional Conduct, Rule 407, SCACR, and engaged in impermissible and
unprofessional conduct and ex parte contact by meddling in pending litigation to gain collateral
advantage for private parties, thereby tipping the scales of justice. It is disturbing to consider what
some unethical attorneys will do and have done to directly or indirectly ex parte a presiding judge in

order to pocket an amount greater than the annual salary of that government official, over $350,000.00.

24, That unconstitutional retroactive application of the revised FPA was then used to pile on more
unreasonable, if not unethical, attorneys fees to copy and paste duplicate prior pleadings, propound no
discovery, and conduct no depositions on a case dismissed, not on summary judement, but for lack of
subject matter jurisdiction in another case sigﬁed filed and certified meritorious by counsel of record

who was not sanctioned.

25. At the revised FPA hearing in that case, Circnit Court Case Number 2005-CP-10-5113, the moving

party put forth no evidence to dispute that undersigned reasonably believed that the claims were valid
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or that the party’s reliance on advice of counsel was not made in good faith. Sapphire Devt. v. Span
USA Inc., 120 Fed. Appendx. 466, 2005 WL 226032 (C.A.4 (SC) 2005). Further, on information and
belief, the moving party in that case took no depositions, yet requested attorneys fees in an amount
more than the Presiding Judge’s salary for the entire year. Despite ruling that the attorneys fee affidavit
contained unreasonable fees and charges, the Presiding Judgé herein awarded almost $100,000.00 in
unreagonable attorneys fees. The moving party failed its burden of proof, and the record contains no
facts or record supporting the ruling. A discerning review finds that motion under the revised FPA did
not even allege a violation of the revised FPA, much less prove it. Mareover, that unconstitutional
retroactive application of the revised FPA was then wrongfully used, while stayed pending appeal, as

grounds for a second and third unconstirutional retroactive application of the revised FPA.

26. Is it any wonder attorneys are at each others throats over the revised FPA? The revised FPA does
not authorize sanciions on a Motion to Dismiss, it does not authorize sanctions against a represented
party who is entitled to rely on the attorney, and it does not authorize attorneys fees against counsel of

record, instead authorizing a reasonable fine to the court.

27. Rm;mable men/wornen should and would question the impartiality of the Presiding Judge under
these circumstances. Petitioner is informed and believes that the Presiding Judge Dennis is not a neutral
decision-maker in this and other matters and his impartiality is reasonably questioﬁed by reasonable
men/women, thereby undercutting appearance of a disinterested court. The undersigned and the Court
are prejudi;ed thereby and recusal/disqualification is respectfully requested. This motion is in no way a
reflection on my esteemed law schﬁol classmate, Ned Dennis, on Nancy Jane, or or other members of

the remarkable Dennis family.
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Common Pleas
Charleston County Judicial Canter STATE OF

100 Broad Street - Suite 106 SOUTH CAROLINA
Charleston, SC 29401-6401

Cynihia Elalne Collie
Fo Box 187

Sujlivang Island, $C 29482

NOTICE OF MOTION SCREDULING
April 04, 2032

Moticn "MDISMS - Motion to Dismiss & Proof of Service” for Case: 2021CP1005478 -
James Kevin Holmes VS Cyathia Elaine Collie , defeudant, et al has been added to the
foliowing Motions Roster:

529 - Judge Dennds Motions Week of April 18, 2022

‘This hearing of this motion has been scheduled for 4/20/2022 at 10:30 AM,

Mation{s} for the herein referenced case will be heard by the Honorable R, Markley Dennis on the sbove specified
date and tizve. The hearing will be held via the WebEx Virmat Contirnon,

To actess the vixtwal conrtroom go to the Sowth Caroling Judicial website at SCCOURTS.ORG. Click "Calendar,

then "Monthly View", then "Cirenlt" on the day your hearing i scheduisd. Scrolt until you find Judge R. Markley

Dennis, Jr. then olick the Vistual Courtroam tink, Bntor your name and ematl 1o jofm,

Please subralt memos and brieds 72 hours prior to hearing,

Ffyou have any questions please eontect Toy Tohneon af (343) $58-5049 or jgjohnsou@charlestoncounty. org

Cymthia Elaine Collie ) Common Pleag
Po Box 187 Charleaton Connty Judieial Center
100 Rroad Btreet - Suits 106
Sullivans Ystand, 5C 29482 Charlaston, S8C 20401-9401

H you have any questions regarding the schedullng of this motion, please contact the conrts at;

(843) 955-5060

Respeetinlly,

Juliec Anmnstrong
Clerk of Court
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CE Holmes

BO. Box 187
sullivans island, SC 29482
843,883.3010

15 April 2022

Ms, Caroline Leonard or Currerit
Clerk's Office

100 Broad &t #1085

Charleston, SC 29401

Re;  Holmes v Holmes
2021-CP-10-5478
Dear Caroline:

Happy Easter almost and we hope you and your kind staff are well! We just received
notice of webex hearing in the above-referenced matter, We apologize for any inconvenience, but we
do not have means or access to webex and we are not able to participate.

Please feel free to contact us with any guestions. By copy of this letter, opposing counsel is

notified. Stay safe all. Best wishes and with warm personal regards, I reraain

Yours very truly,



SEP/04/2023/MO0N 06:36 P FAT No, P. 028

CE Holmes
B0, Box 187
Bulfivans Island, 5C 29482
o 843.883.3010 N &
7 April 2022
APR 15 700
Mz, Caroline Leonard
. Clorks Offce JULIE J, ARMSTRONG

100 Broad 8t #106 CLERK, C.F. & G.8.

Charleston, 5C 25411

Fe: DRRE
- 21-CP-10-2888
Dear Caroline:

Happy Easter almost and we hope you and your kind staff are welll W just received
notice of webex hearing in the above-referenced matter. We apologize for any inconvenience, but we
do not have means of access to webex and we are not able to participate.

Please feel free to contact us with any questicns, By copy of this letier, opposing counsel is
notified. Stay safe all. Best wishes and with warm personal regards, 1 remain

Yours very truly,

7
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STATE OF SOUTH CAROLINA JODGMENT IN & CIVIL. CASE
COUNTY OF CHARLESTON
IN THE COURT OF COMMOW PLEAS Cage No, 2005-CR.1 04113
Dr Cynia Holmes, M.D, varsus Enst Cooper Community
Hospitel, e, Tenst
HoaithSystem Modical, Inc é
Sohn Grady, M.D.; Pout Yartiz,
M
Plaineid’ Defbrdon

%xgm ONE: | |
JURY YERDICT This action came befare the caurt for & triak by jury. The issumes have been tried and the
verdiot has been ronderad .

]  DECISION BY COURT. This sction came io trial or heating before the sourt. The issues have bean trisd or
heard and ¢ decision rerdered

3 ACTION DISMISSED (CHE CX RESSDN
[ Rute 43(k), SCRCP{Semled),

L

[TIS ORDERED AND ADJUDGED:  [“JSep aneched osder, Clstatement of Judgment by Coun
This matier initially came befors the Coury on April 23, 3007, Puwmuant to » phene ronforence on May 3,

2007, Dafendamis’ mation for summavy judgment Is GRANTED! Formmal order to Follow, Andg i1 issp
ORDERED! .

Dared at Charlesion, South Carolisg,

Uate May 3, 2007

Tids judgment was emered onthe ______ Day of o war 880 8 BOPY itlled fiest clueg this Day of
s B0, T BECOITAYS OF record of to parties ¢when sppearing proese) as fallows:

Aramey{s) for Plaintifs) Anoraey(s) for Dedendant(s)
=
-‘
oF §
- =
k -

:
!
i
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the racord, preserved, and gond luck in columbla,

THETE YOU.

¥E, COLLIZ: A your position is that

the amended Act is applidsble?

THE QOTRT: My position 14 that fhe
feder iz bipding and finsl in chis markey poday.
Tr will be -~ ooy way 3srve your aotice of appeal
and you gre aWwage o+ and I'1L plees thig on fhe
TeCord Bacatnse We wWwire agviseg of TRlm ar quy
meeting by Me. Compiols eith the ¢ffice of
Dizmsplingry Ceansel, I am yequirad Lo ¥enoYy
this to e, shioh § owill de todew, I will) spnd
a letter and 8 oopy ~~ Eml g pevodfied copy ar

the Owgar. I alse am reguired o, apparant Ly,

DEDAEE LE LA LAS Supreme Soeeb, sidob B owill

, rapakt L -~ T #31 gend 2 ooy of thet lathor o

Nr. Shesrooas wie (5 the clewi. 59, fhenk you.
ME ., COLLIE: Yenr Hopor, this mpatter
ls pendiag spopsal and & e
THE CLURTY Tharts fipne. Theb will

we up te the Of€ioe of Disciplinary {Lounsel, huk
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The South Caroling Court of Appeals

POST OFRICE BOX 11629

JENNY ABBOTT KITCHINGS
CLERK COLUMBLA, SOUTH CAROLINA 20211
: 1320 GENATE STREET
V. CLAIRE ALLEN COLUMEIA, SOUTH CARDLINA 20201
CHIEF DEPUTY CLERK TELEPHONE: (803) 734-1880

FAX: (803} 734-1830
WWW.SCCOUNS.0rg

April 25, 2023

Cynthia Holmes
PO Box 187 _
Sullivan's Island SC 29482

Re: James Holmes v. Cynthia Collie
Appellate Case No. 2022-001146

Dear Ms. Holmes:

The Court is in receipt of your petition for rehearing er banc that was filed on

April 21, 2023 Your previous petition for re as denied on April 11, 2023
and the- Qi take any action on ubsequent fiing. Your check
~rlmber 3232 in the ainount of $50.00 is being refi ot You may file a

Very tru S,
@MMU m)
CLERK

cc:  Barry I. Baker, Esquire
Kyle T Varner, Esquire
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C. Holmes, Esq. Rﬁagmﬁﬁ

P3O Box 187
SultvarEsland, Sh 789482
. B42.883.3010 MAY 11 P
8 .
4 May 2023 C Court of Appeafs

Fax: 803.734.1855

The Honorable Catherine Forrison
Clerk, BCC0OA

1220 Senate 5t

Columbia, 5C 25201

-

Re: COA Case No., 22-001146 o

. >
s

"Thank you for your rnost recent correspondence. We hope this letter finds you and your kind
staff well, Without being d-iaagr@eabie, there is disagreernent. We are writing to eorrect a
misunderstanding regarding the pending motion to reconstruct the recovd and motion for
reconsideration. See Clements v. Young, 310 8.C. 73, 425 8.2.2d 63 {Ct. App. 1982) {appellant moved
for reconstruction of the record on remand 1:6 the fower conrt where the hearing was unrecorded). See
Rule 240, SCACR. “There is no Emit t¢ the type of inotion that could be filed in the appellate courts,”
including but not Hroited to, timely motion for reconsidesation. Toal et al., Appellate Practice in South
Caroling, Third Ed. (2016), p. 379. Apother action is pending in the Family Cowrt between the same
parties for the same claim including retirement and marital property. The Family Court attorney
defendant herein filed this duplicitous émd duplicative action in the circuit court to make an end oy
around the jurisdiction of the Family Counrt. The Family Coust attorney defendant has unclean hands.

Family Court confidentiality and privacy is hereby requested. Under the facts, the Family Court is the
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proper forum to provide clear title for real estate or other transactions. Matters of great public

importance are raised, including but not limited to, denial of substantial rights such as confidentiality

and privacy rights regarding Family Court matters herein, including retirement and marital property,
which are capable of repeitit:ion, capable of evading judicial review, and incapable of vindication after-
the-fact and which must b:e raised or waived. Hagood v. Sommerville, 362 5.C. 1591, 607 5.E.2d 707
(2005); Shah v. Richland Mem. Hosp., 350 S.C. 139, 564 S.E.2d 681 (Ct. App. 2002); Toal et al.,
Appellate Practice in Soul!th Carolina, Third Ed. (2016), p. 144-145.

The question of juﬁ‘isdiction is a question of law. Jurisdiction can be raised at any time as in the
pending motion. Jurisdicéion cannot be waived, Knight v. Kelly, 289 5.C. 318, 345 5.E.2d 490 (1986);
Martin v. Skinner, 286 S(l? 527,335 5.E.2d 252 (Ct. App. 1985). When deciding a jurisdictional
question based on facts, aé‘ reviewing court has the power and duty to review the entire record
including the recunstmdted record from the trial court, find the jurisdictional facts within the

f
record, and decide the jur'isdictional question in accord with the preponderance of the evidence. Canady
| .
v. Chas. Cnty. 5ch. Dist., %65 5.C, 21, 216 5.E.2d 755 (1975); Toal et al., Appellate Practice in South
Caroling, Third Ed. (201&%:), p. 276 (emphasis supplied). It is respectfully submitted dismissal is
|
premature pending recons:tmction of the record in the trial court.

Further, it is respectfully submitted the most recent correspondence overlooks, misconstrues, or
misapprehends .51ppli<:al:)1e]E law. Specifically, pursuant to Rule 240, SCACR, Former Chief Justice
Toal’s appellate practice ]:;rook expressly states, “There is no limit to the type of motion that could be
filed in the appellate caur;ts,” including but not limited to, timely motion for reconsideration herein;

‘
otherwise, censorship wm}ﬂd prevail. Former Chief Justice Toal et al., Appellate Practice in South
Carolina, Third Ed. (201(?"), p. 379. In particular, the proper forum with exclusive original jurisdiction
i
is the Family Court for thsz Intertwined issues herein of equitable division including but not limited to,

retirement and marital prci)perty reserved and preserved in the attached copy of the certified Divorce

Decree. 5.C. Code § § 63;=3~510 to 530. This martter involves the Decree of Divorce, after alrnost 30
|
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years and three childfen of the marriage, to which Family Court attorney defendant, with decades of

Y

experience, agreed on the|record, into which that agreement was incorporated, from which defendant

|
never appealed, and which is now the law of the case. See Rule 16, SCRFC. “The family court has

|
jurisdiction of the parties and control of all subsequent proceedings from the time of service of the

summons and complaint..;.." Wazney v. Wazney (5.C. App. 2019). The meritorious motions are timely

\ .
served and filed, therefore, the pending petition for rehearing en banc is properly addressed to the new

|
ruling and new issues regarding the appellant’s right to reconstruct the record in the trial court for the

impermissible ex parte he!aring adversely affecting the appellant’s individual and property rights
r

without notice and where,j without explanation, the SCCA’s audio for transcripts has a critical gap in the
recording for this hearing]despite finding recordings for essentially all other hearings on that day. The

South Carolina Constitutil;m in article 1, section 9 provides that “[a]ll courts shall be public.” The

i

United States Supreme Cé;urt has interpreted the guarantees of freedom of speech found in the First
|
! ‘

Amendment to the United States Constitution to include a gnarantee of open and public courts.

Richmond Newspapers, Ir}c. v. Virginia, 448 U.5. 555, 580 (1880). It is respectfully submitted that

State and federal statutory} and constitutional rights are implicated and the adversely affected litigant
has a State and federal stadltutoly and constitutional right to reconstruct the record in the trial court
below which is hereby rec!luested. Further, it is respectfully submitted reconstruction of the record

below is a prerequisite to pem111gml appellate review of the Court of Appeals decision as well as
1

factual support for disposition herein. Former Chief Justice Toal in her appellate practice book
!
confirms that the April 11; 2023, decision raises new issues which are subject to a new petition for

rehearing. Former Chief ,:Tustice Toal et al., Appellate Practice in South Carolina, Third Ed. (2018), p.
295-297. Further, reversaijt of the decision on motion to reconstruct, and the record reflects it should be
reversed, renders void/voi{dable the decision herein thereby complying with Rule 221, SCACR. See
Tench v. 8.C. Dept. of Echl;c., 547 5.C. 117, 553 5.E.2d 451 (2001) (holding that the failure to petition

b
the Court of Appeals for réhearing on an issue effectively resulted in the abandonment of a party’s right
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|
to be heard on that issue); Former Chief Justice Toal et al., Appellate Practice in South Carclinag, Third
Ed. (2016), p. 391. It is r{?spectfully subrnitted dismissal is premature pending recenstruction of the
record in the trial court. ]:"D the extent there is ambiguity, the mle of lenity supports the appellant’s

{
position. Accordingly, the appellant respectfully submits meritorious petition and motion.
|

Moreaver, the 50&&1 Carolina Clerk of Cowt Manual and the Miller case provide as follows:

The Clerk of Court’s duty)is not discretionary. The Clerk of Court should not construe a filing.... it is
not within the Clerk of Court's authority to refuse to performn her duty based on her opinion that a filing
lacks legal merit or is untimely. 21 C.J.5. Couxts § 338 (2006) ("[A] clexk of cowrt camnot ordinarily
determine questions of law [or] render judgments.”). Miller v. State, 659 5.E.2d 492, 377 5.C. 99 (S.C.

2008) (emphasis suppliedp.

In this case, refusal to file? effectively determines questions of law and/or impermissibly renders
judgment by denying mea}ningful opportunity to be heard at a meaningful time for full and fair record
on appeal (ROA), therehyg arbitrarily and capriciously denying substantial rights and meaningful
appellate review. To the %xtent there is wrongful direct or indirect ex parte consolidation of a 2022
appeal with a 2020 appeaI!, and the record reﬂec:ts. there is, Rule 214, SCACR, provides, “A party may
move to consolidate two clbr more appeals...” Toal et al., Appellate Practice in South Caroling, 3rd Ed.
(2016), p. 370. The Famiiy Court attorney defendant herein failed and refused his professional
responsibility to move foﬂ consolidation by filing a motion, paying the filing fee every other attorney
must pay, serving the otheér side, and providing the other side a meaningful dppcrtum‘ty to be heard at a
meaningful time. Appella;.;ﬁt is prejudiced thereby and objects. Accordingly, the lower appellate coust
order herein is reversible %,[5 a matter of law, "The touchstone of due process is protection of the
individual against arbitrary action of government,” Wolff v. McDonnell, 418 U.S. 539, 558 (1974), or
denial of fundamental proir:edural fairness, see, e.g,, Fuentes v. Shevin, 407 U.S, 67, 82 (1972) (the
procedural due process guiarantee protects against "arbitrary takings"). County of Sacramento v. Lewis,

523 U.5. 833, 118 8.Ct. 1708, 140 L.Ed.2d 1043 (1998). See Mocre v. Moore, 376 5.C. 467, 657
I

|
5.E.2d 743 (2008) (procedural due process requires (1) adequate notice; (2) adequate opportunity for a
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hearing; (3) the right to iniroduce evidence; and (4) the right to confront and cross-examnine witnesses).
See 5.C. Const. art. I, Sec.lz, 3, 4,9, 10, and 14; 5.C. Const. art. V, sec. 4; 5.C., Const. art. V, sec. 5;
U.S. Const., Article I, sec,|9 and 10; 17.5, Const. amend. I, IV, V, VII, and XIV. See Hicks v. Feiock,

108 S.CL. 1423, 485 U.S. 624, 99 L.Ed. 721, 56 U.5.L. W, 4347 (1988).

Under the facts, thé record reflects there is no statutory notice for the impermissible ex parte
C

hearing in the trial court aﬁversely affecting the appellant’s individual and property rights where,
without explanation, the SCCA’s recording for transcripts has a critical gap in the recording for this
hearing despite finding rer%:ordings for essentially all other hearings on that day. “[Clourts shall be

public.” 5.C, Const. art. 1)sec. 9. Our objection is timely raised. Becanse the April 11, 2023, order

raises new matter and new issues including but not limited to, denial of motion to reconstruct the

record, petition for rehearing en banc is properly entered herein regarding new maiter and new issues.
Further, motion for recons:ﬁderation of denial of petition for rehearing en banc is timely served and
filed. Accordingly, we resfpectfully request that the filing be forwarded to the Court. Please find
enclosed a check for the fi![ling fee (though we have not yet received the retumed check). At your
earliest convenience, plea:*:s.e confirm receipt of the enclosed check # 3088 for the filing fee at

543.883.3010 or at the bac;k—up number 843.883.9030. If you do not receive the check shortly, we are
happy to promptly forwar(%l a duplicate.

|
Thanking you in advance for your kind consideration and with best personal regards, I am

Very truly yours,

-
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, . Holmes, Esq.

RO, Box 187
Sullivans lslend, SC 29482

B3 BEIIOLD

14 May 2023
Fax: 803.734.183%
Clark, SCCOA
1220 Sencte St " N s
Columbie, SC 20201 8C Courl of Appeals

Re:  COA Case No. 22-001146

-
Dear W W/

We hope this lerter finds you and your kind staff well. Thank you for your May 11, 2023,
correspm&eme. Without'being disagreesble, thers it disagresment. We are incorporating in full by
reference the attached copjr of correspondence dated May 4, 2023. Specifically, we are writing to
request that our timely mfﬁtio,m‘ to raconstruct the record be fnrwarded to the court for disposition, See
Clements v. Young, 310 5.C. 73, 425 5.5.2d 63 (Ct. App. 1992) (appellant moved for reconsouction of
the record on remand to the lower court where the hearing was unrecorded): Twal et al., Appellare
Practice in South Caroling, Third Ed. (2016), p. 379, Moreover, W‘E are writing to request that our
dmesy motlon for reconsideration be forwarded to the court for disposition. See Rule 240, SCACR;
Toal et al., Appeliate Practice in South Caroling, Third Ed. {2016), p. 279 (“There is o Emit to the
type of otion that could be filed in the appellate courts,” including but not limired to, timely motion
for reconsideration.). Furfher, we are writing to cotrect & misunderstanding whersin your

correspondgnce overlooks or misapprehends these motions. The record refleets neither is snccessive.
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It is respectfully submitted that the petition for rehearing is subsequent, not successive. Former Chief
Justice Toal in her appellate practice book provides that new issues in the April 11, 2023, decision are
subject to the attached subsequent petition for rehearing. Coward Hund Const. Co., v. Ball Corp., 336
5.C. 1, 518 5.E.2d 56 (Ct. App. 1955); Toal et al., Appellate Practice in South Carolina, Third Ed.
(20186), p. 295-297. In addition, determination of whether it is subsequent is a matter of interpretation
of law for the Court. To the extent there is any ambiguity, the rile of lenity supports appellant's
position. Accordingly, we are requesting forwarding to the Court for disposition.

Please find enclosed check #3231 for the filing fee (though we have not received any returned
check). At your earliest convenience, please confirm receipt of the previous check # 3088 for the filing
fee and the enclosed check # 3231 ar 843.883.3010, at the back-up number 843.883.9030, or at the
contact informadon listed above. If you do not receive the check shortly, we are happy to promptly
forward a duplicate,

Again, thank you and with kind regards, I rernain

Yours very truly,

ec
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Ce

BIBaker
PO Box 31265
West Ashley, SC 25417
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. . E5Q. ' |
CHomesEe  RECEIVER
Sulivalis Tsland, GG 29482
B43.883.3010 MAY 11 203
Mg 2023 SC Court.of Appeyfs

Fax: 803.734.1835

The Honoraoble Catherine Harrison
Clerk, SCCOA

1220 senats 5t

Calumbiao, SC 28201

-

Re:  (COA Case Neo. 22.001146

- ?‘d-‘r
Tiear Ms. Hyso’n// @W

Thank you for your most recent cortespondence. We hope this letter finds you and your kind
staff well. ‘Without being disagreeable, there is disagreement. We are writing o correct a
misunderstanding regarding the pending motion to reconstmet the record and motion for
reconsideration. See Clements . Young, 310 §.C. 73, 425 §,E.2d 63 (Ct. App. 1992) {appellant moved
for reconstruction of the record on remand to the lower court where the hearing was unrecorded). See
Rule 240, SCACR. “There is no limit i the type of motion that could be filed in the appellate courts,”
including but not limited to, fmely motion for reconsideration, Toal er al., Appeliate Practice in South
g:araifna; Third Ed. (2016), p. 379. Ancther action is pending in the Family Court between the seme
parties for the same claim including refirement and mariral propesty. The Family Court artorRey
defendant herein filed this dﬁplici,tous and duplicative action in the circait court to make an end run
around the jurisdiction of the Family Court. The Family Conrt artﬁmegr defendant has vnclean hands.

Famaly Court confidentiality and privacy is hereby requested. Under the facts, the Farnily Count is the
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proper forum to provide clear title for real estate or other transactions. Matters of great public
importance are raised, including but not limited td, denial of substantial rights such as confidentiality
and privacy rights regarding Family Court matters herein, including retirement and tmarital property,
which are capable of repetition, capable of evading judicial review, and incapable of vindication after-
the-fact and which must be raised or waived. Hagood v. Sommerville, 362 5.C. 131, 607 5.E.2d 707
(2005); Shah v. Richland Mem. Hosp., 350 S.C. 138, 564 5.E.2d 681 (Cr. App. 2002); Toal et al,,
Appellate Practice in South Carolina, Third Ed. (2016), p. 144-145.

The question of jurisdiction is a question of law. Jurisdiction can be raised at any time as in the
pending motion. Jurisdiction cannot be waived, Knight v. Kelly, 289 5.C. 318, 345 5.E.2d 490 (1986);
Martin v. Skinner, 286 8.C. 527, 335 5.E.2d 252 (Ct. App. 1985). When deciding a jurisdictional
question based on facts, 2 reviewing court has the power and duty te review the entire record
including the reconstructed record from the trial court, find the jurisdictional facts within the
record, and decide the jurisdictional question in accord with the preponderance of the evidence. Canady
v. Chas. Cnty. S5ch. Dist,, 265 5.C. 21, 216 5.E.2d 755 (1975); Toal et al., Appellate Fractice in South
Carolina, Third Ed. (2016), p. 276 (emphasis supplied). It is respectfully submitted dismissal is
prematire pending reconstruction of the record in the trial court.

Further, it is respectfully submitted the most recent correspondence overlooks, misconstries, or

misapprehends applicable law. Specifically, pursuant to Rule 240, SCACR, Former Chfef Justice
Toal’s appetlate practice hook expressly states, “There is no limit to the type of motion that could be
filed in the appellate courts,” including but not limited to, timely motion for reconsideration herein;
otherwise, censorship would prevail. Former Chief Justice Toal et al., Appellate Practice in South
Carolina, Third Ed. (201é), p. 379. In particular, the proper forum with exclusive original jurisdiction
is the Family Court for the intertwined issues herein of equitable division including but not lirnited 1o,
retirement and marital property reserved and preserved in the attached copy of the certified Divorce

Decree, 5.C. Code § § 63-3-510 to 530. This matter involves the Decree of Divorce, after almaost 30
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years and ﬂjree children of the .marriagel 10 which Family Court attorney defendant, with decades of
experience, agreed on the:record, into which that agreement was incorporated, from which defendant
never appealed, and which is .mw the law of the case. See Rule 16, SCRFC. “The family court has
jurisdiction of the parties and control of all subsequent proceedings from the time of service of the
summons and complaint...." Wazney v. Wazney (5.C. App. 2019). The meritorious motions are timely
servéd and filed, thereforé, the pending petition for rehearing en banc is properly addressed to the new
ruling and new issues regarding the appellant’s right to reconstruct the record in the trial court for the
impermissible ex parte hearing adversely afft_ec:ting the appellant’s individual and property rights
without notice and where,: without explanation, the SCCA’s audio for transcripts has a critical gap in the
recording for this hearing:despite finding recordings for essentially all other hearings on that day. The
South Carolina Constitution in article I, section 9 provides that “[a]ll courts shall be public.” The
United States Supreme Court has interpreted the guarantees of freedom of speech found in the First
Amendment to the Uniteci States Constitution to include a guarantee of open and public courts.
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 580 (1980). It is respectfully submitted that
State and federal statutory and constitutional rights are implicated and the adversely affected litigant
has a State and {federa] statutory and constitutional right to reconstruct the record in the trial court
below which is hereby requested. Further, it is respectfully submitted reconstruction of the record
below is a prerequisite 10 meaning ful appellate review of the Court of Appeals decision as well as
factual support for disposition herein. Former Chief Justice Toal in her appellate practice book
confirms that the April 11, 2023, decision raises new issues which are subject to a new petition for
rehearing. Former Chief Justice Toal ez al,, Appellare Practice in South Carolina, Third Ed. (2016), p.
295-2397. Further, reversal of the decision on imotion to reconstruct, and the record reflects it should be
reversed, renders void/voidable the decision herein therehy complying with Rule 221, SCACR. See
Tench v. 5.C. Deprt. of Educ., 347 5.C. 117, 553 $.E.2d 451 (2001) (holding that the faflure to petition

the Court of Appeals for rehearing on an issue effectively resulted in the abandonment of a party’s right
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to be heard on that issue) ;: Former Chief Justice Toal et al., Appellate Practice in South Carolina, Thizd

EG. (2016), p. 391. It is respectfully submitted dismissal is prernature pending reconstruction of the
record in the trial court. To the extent there is ambiguity, the rule of lenity supports the appellant’s
position. Accordingly, the appellant respectfully submits meritorious petition and motion.

Meoreover, the South Carolina Clerk of Court Manual and the Miller case provide as follows:
The Clerk of Court's duty is not discretionary. The Clerk of Court should not construe a filing.... it is
not within the Clerk of Court's authority to refuse to perform her duty based on her opinion that a filing

lacks legal merit or is untimely. 21 C.J.5. Courts § 358 (2006) ("[A] clerk of court cannot ordinarily
determine questions of law [or] render judgments."). Miller v, State, 659 5.E.2d 492, 377 5.C. 99 (5.C.

2008) (emphasis supplied).

In this case, refusal to file effectively determines questions of law and/or impermissibly renders
judgment by denying meaﬁningful opportunity to be heard at a meaningful time for full and fair record
on appeal (ROA), thereby‘ arbitrarily and capriciously denying substantial rights and meaningful
appellate review. To the extent there is wrongful direct or indirect ex parte consolidation of a 2022
appeal witb a 2020 appeal, and the record reflects there is, Rule 214, SGACR, provides, “A party may
move ta consolidate two or more appeals...” Toal et al., Appellate Practice in South Caroling, 3rd Ed.
(2016), p. 370. The Family Court attorney defendant herein failed and refused his professional
responsibility to move for consolidation by filing a motion, paying the filing fee every other attorney
must pay, serving the other side, and providing the other side a meaningful opportunity to be heard at a
meaningful tme. Appellant is prejudiced thereby and objects. Accordingly, the lower appellate court
order herein is reversible as a matter of law. "The touchstone of due process is protection of the
individual against arbitrary action of government," Wolff v. McDonnell, 418 U.S. 539, 55l8 (1974), or
denial of fundamental proﬁedural fairness, see, e.g., Fuentes v. Shevin, 407 11.5. 67, 82 (1972) (the
procedural due process guarantee protects against “arbitrary takings"). County of Sacramento v. Lewis,
523 U.5. 833, 118 5.Ct. 1708, 140 L.Ed.2d 1043 (1598). See Moore v. Moore, 376 S.C. 467, 657

5.E.2d 743 (2008) (procedural due process requires (1) adequate notice; (2) adequate opportunity for a
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hearing; (3) the right to introduce evidence; and (4) the right to confront and cross-examine witnesses).
See 5.C. Const. art. I, sec. 2, 3, 4, 9, 10, and 14; 5.C. Const. art. V, sec. 4; 5.C. Const. art. 'V, sec. 5;
U.5. Const., Article I, sec. 5 and 10; U.5. Const. amend. 1, IV, V, VII, and XIV. See Hicks v. Feiock,
108 S.Ct. 1423, 485 U.S. 624, 99 L.Ed. 721, 56 U.5.L.W. 4347 (1988).

Under the facts, the record reflects there i¢ no stamutory notice for the impermissible ex parte
hearing m the trial court adversely affecting the appellant’s individual and property rights where,
withont explanation, the SCCA’s recording for transcripts has a critical gap in the recording for this
hearing despite finding recordings for essentially all other hearings on that day. “[CJourts shall be
public.” §.C. Comnst. art. 1, sec. 9. Our objection is timely raised. Because the April 11, 2023, order
raises new matter and new issues including but not limited to, denial of motion to reconstruct the
record, petition for reheari;ng en banc is properly entered herein regarding new matter and new issues.
Further, motion for reconsideration of denial of petition for rehearing en banc is timely seﬁed and
filed. Accordingly, we respectfully request that the filing be forwarded to the Court, Please find
enclosed a check for the filing fee (though we have not yet received the returned check). At your
earliest convenience, please confirm receipt of the enclosed check # 3088 for the filing fee at
843.883.3010 or at the back-up number 843.883.9030. If you do not receive the check shortly, we are
happy to promptly forward a duplicate.

Thanking you in advance for your kind consideration and with best personal regards, [ am

Very wuly yours,

e
7

&
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THE STATE OF 50UTH CAROLINA
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|
The appellant respéctfully submits petition for rehearing en banc and motion for

reconsideration. The April 11, 2023, decision is reversible based on prejudicial error of material fact

and law and is internally ifpconsistent. In addition, without adequate record, i.e., without reconstructing
|
i

the lower court record, the}*e can be no facmal determination, and therefore, no factual support for

[
decision. Without factual %upp(:lrt or Record on Appeal jointly filed by the parties, the April 11, 2023,

!
decision is reversible abuse of discretion. The record reflects there is no lawful notice of the hearing
below. Under these facts, there is no authorization/jurisdiction for impermissible ex parte hearings, and
!
without any record, there is inadequate record for meaningful review requiring reconstruction of the

record in the lower court. [This Honorable Court as well as adversely affected litigants have a right to

an adequate record of the impermissible ex parte proceedings below. The intended beneficiaries of the

requirement for a record o?f the proceedings helow are adversely affected litigants including the
appellant. But fDr WmngfL'lI lack of a recording of the impermissible ex parte hearing for t[‘ﬂl'lSCI‘lptlDﬂ
by the court reporter, the orutcome should and would be in appellant’s favor. To the extent there is
ambiguity, the rule of lemﬂly supports appellant’s position. Accordingly, appellant requests
reconstruction of the lowe!' court record on remand for adequate record for determination herein as well
as adequate record for me?ningful appellate review. See Clements v. Young, 310 5.C. 73, 425 5.E.2d 63
(Ct. App. 1992) (appellarnt\i maoved for reconstuction of the record on remand to the lower court where
the hearing was unrecorde}:’l); Toal et al., Appellate Practice in South Caroling, 3rd Ed. (2016), p. 373.
"The touchstone of due pruipcess is protection of the individual against arbitrary action of government,”
Wolff v. McDonnell, 418 QS 539, 558 (1974), or denial of fundarmental procedural fairness, see, e.g.,
Fuentes v. Shevin, 407 U&l 67, B2 (1972) (the procedural due process guarantee protects againsts
"arbitrary talkings"). Coun{gf of Sacramento v. Lewis, 523 U.S. 833, 118 5.Ct. 1708, 140 L.Ed.2d 1043
(1598). See Moore v. Moq?:re, 376 5.C. 467, 657 5.E.2d 743 (2008) (procedural due process requires

|

. j . .
(1) adequate notice; (2) adequate opportunity for a hearing; (3) the right to introduce evidence; and (4)
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|

the right to confront and cross-examine wimesses). See 5.C. Const. art. I, sec, 2, 3, 4, 10, and 14; 5.C.

Const. art. V, sec. 4; 5.C. Const. art. V, sec. 5; U.8. Const., Article I, sec. 9 and 10; U.5. Consi. amend.

1
I, IV, V, V11, and XIV. Hicks v. Feiock, 108 5.Ct. 1423, 485 U.S. 624, 99 L.Ed. 721, 56 U.5.L.W. 4347

(1988).

INTRODUCTION

The Great Statesmarn, Rep. Elijab Cummings, may he rest in peace, observed, “When we're

dancing with the angels, the question will be asked, in 2023, what did we do to make sure we kept our
| . -
democracy intact?” Emphiﬂsis supplied. Along with Rep. John Lewis, may God rest his soul, it is
1

| a . .
fitting to remember these lifetimes of steadfast bravery and unremitting courage. It is fitting, as well, to

remember the beginnings 'Jinf that democracy. The framers of our State and Federal Constitutions risked

|
life, lirnb, and liberty to escape abuses by the British government.
|

|
Both State and Federal Constitutions were deliberately crafted to foreclose those abuses here.

|
The framers did not need ¢omputers, smart phones, or tablets tc discern the basic tenets of fundamental

r
fairness and due process. An impartial decision-maker was seen as a non-negotiable requirement for

preventing such abuses. T{he letter and spirit of our cherished Constitution categorically prohibit
f

deprivation of life, liberty,jor property without due process of law, nor shall any person be denied equal

protection of the laws, Th!e right of trial by jury shall be preserved inviolate. As a corollary, another
F
requirement, deemed mandatory and prohibitory, is that no single individual, whether British monarch

or government official shail have absolute authority over a cidzen’s life, liberty, or property without

being subject to the right of appeal with meaningful judicial review.

In the instant case, jappellant timely reserves, preserves, does not waive, and expressly requests

‘ |
fundarnental faimess and substantial rights including but not limited to, meaningful epportunity to be
i
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heard at a meaningful time and full and fair trial by jury. There are examples of unrepresented pardes
f
and/or traditional filers Sﬂlbj ected to a separate second-class system of so-called justice, where the

South Carolina Rules of Cltml“t are gleefully and cavalierly used as a trap for the unwary. Significantly
|

and materially, there is an hbundant body of law decisively declaring separate is never equal. Systemic
institutional biases are ackinowledged, including but not limited to, prejudice against minorities along
with favoritistn under Alex Murdaugh'’s “rules of law.” Unequal treatment and the like threaten our
democracy and feed the appearance of the proverbial “rigged” system. This issue is of exceptional
importance as it is capable, of repetition, capable of evading judicial review, and incapable of adequate

remedy on appeal. The following inscription is found at the Four Corners of Law in Charleston, SC:

Where the rule of law end_r;, tyrany begins. The Judge J. Waties Waring Judicial Center is named for
the renowned crafter of di\':fine dissents lying in repose in Charleston, who must bé turning over in lﬁs
grave at the historically pa_‘rrsistent lawlessness at the Four Corners of Law. As set forth more fully

below, it is respectfully submitted our democracy depends on the basic tenets of fundamental fairness

and due process just as n'nich, if not more so, in this age of smart phones, tablets, computers, and

extraordinary and unprecedented public health and affiliated economic emergencies ongoing and still

unfolding.

|
!
|
|
|
| DISCUSSION
|

|
Without being disa!greeable, there is disagreement. Pursuant to Rule 219, another action is

pending in the Family Cm%‘rt between the same parties for the same claim which should be considered
en banc and which 1mp11c§}tes jurisdiction and lack thereof. The family court has exclusive ariginal

e, .|
jurisdiction over domeathmatters pursuant to 5.C. Code § § 63-3-510 to 530, including but not limited
! .
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to, marital property and retirement issues. Jurisdiction can be raised at any time and jurisdiction ¢annot

be waived. The Family Court is the proper forum which has exclusive original jurisdiction over

domestic matters herein. The Family Court attorney defendant herein filed this duplicitous and
duplicative action in anoﬂ'ﬂ‘er court to make an end run around the jurisdiction of the Family Court.
Defendant has unclean harlids. The Family Court matter is subject to Family Court confidentiality and
privacy which is hereby reiquested. This matter involves the attached copy of the Decree of Divorce,
after almost 30 years and three children of the marriage, to which attormey defendant, with decades of
experience, agreed on the record, into which that agreement was incorporated, from which defendant

never appealed, and whic}J is now the law of the case. See Rule 16, SCRFC ('The family court has

jurisdiction of the parties and control of all subsequent proceedings from the time of service of the

summons and complaint.'..." Wazney v. Wazney (5.C. App. 2019). The appellant respectfully requests

reconsideration and peﬂﬁo{n for rehearing en banc for the April 11, 2023, decision which is based on
|

t .
error of material fact and lbw as well as internal inconsistencies. The appellant also requests

|
reconstruction of the record on remand where, without explanation, the SCCA’s recording for

|
transcripts has a critical gaip in the recording for this hearing despite finding recordings for essentially
all other hearings on that dT:ay, one of many unexplaiﬁed irregularities in this matter. Assuming the
SCCA’s statement 1*egardi11'1g the missing gap in the recording is true, why was there unexplained delay
with SCCA’s explanation Elneing sent only after dismissal despite petitioner’s more than three timely
transcript requests? Why did SCCA’s unreasonable delay lead to wrongful sua sponte dismissal by a

single government employiee at the same SCCA address? The record reflects untrustworthy insider

attorney defendant gaming the system. That lower court hearing was wrongfully held ex parte without

the required notice to the adversely affected party, who on appeal is told that the South Carolina

\ .
judicial system has a critic:al gap in the recording of that hearing which cannot be located and which

|
cannot be transcribed. Remand is respectfully requested to reconstruct the record. Without the

reconstructed record, ther& 1s no authorized determination of the facts, no lawful decision without the



SEP/04/2023/M0N 06:39 P FAT No, P. 056

reconsiructed record, and any purported ruling is based on arbitrary and eapricious speculation with
inadequate basis or explanation for meaningful appellate review. Accordingly, the April 11, 2023, order
is reversible based on error of material fact and law. See, e.g., Fidrych v. Marriott Int’l, Inc., 952 F.3d
124, 146 (4" Cir. 2020) (remanded for lack of adequate explanation for meaningful review: "(T)he
court disposed of the substance of the issue in a single sentence. See J.A. 252. We need more
explanation to conduct mepningful appellate review of the court’s disposition of the motion.").

* Pursuant to Rule 219, SCACR, this matter should be heard en banc because the inapplicable
less burdensome legal staridard was wrongfully applied. Pursuant to 5.C. Code § 14-8-220, de novo
review is the standard of review at Rule 240(j), SCACR, appeal herein, which is different than the less

burdensome standard of review for Rule 221, SCACR, rehearing. The proper more burdensome de

novo standard of review was not applied and the April 11, 2023, order is reversible as a matter of law

because a less burdensome legal standard was wrongfully applied. Ambiguity regarding the proper

legal standard pursuant to Rule 240(j), SCACR, appeal is a denial of substantial rights, including but
not limited to, due pmcessﬁL Rule 240(j), SCACR, appeal is a $.C. Code § 14-8-220 appeal of an order
by an individual judge anii the proper legal standard is de nove, S.C. Code § 14-8-220. To the extent
there is ambiguity, the mle of lenity supports appellant’s position. Jt is well established that the Federal
Rules of Appellate Procedlflre (FRAP), upon which the SCACR are based, have long been interpreted to
provide for review of deciéions by & single judge. See Rule 27(c), FRAP. Pursuant to S.C. Gode § 14-8-
220 and Rule 240(3), SCAFR, the case stands before the appellate court as if it had never been decided.

see (riffin v. State, 763 N{E.2d 450 (Ind.2002) (citing 5 Arch N. Bobbitt & Frederic C. Sipe, Bobﬁift’s

Revision, Works' Indigna Pj’ractice § 111.3 (Sth ed.1979)). See Ex parte Northern Pacific Railway Co.,
280 11.5. 142, 144, 50 S.Cii:. 70, 74 L.Ed. 233; Stratton v. St. Louis Southwestern Railway Co., 282 11.5.
10, 15, 51 85.Ct. 8, 75 LEE}I 135 (The District Judge recognized the rule that if the court was warranted
in taking jurisdiction and tipe case fell within section 266 of the Judicial Codé (28 USCA § 380), a
single judge was not autho;rized to dismiss the complaint on the merits, whatever his opinion of the
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merits might be). "The prior denial of the transfer motion was the order of a single judge. Federal Rule

of Appellate Procedure 27{c) provides that 'an action of a single judge may be reviewed by the court.’
That order is thus not binding on us as law of the case." Thompson v. Merit Sys. Protection Bd., 772
F.2d 875, 882 (Fed. Cir. 1‘?85). Accordingly, the April 11, 2023, opinion is reversible as a matter of
law because the more burdensome legal standﬁrd of review under these circumstances for Rule 240(j),
SCACR, appeal was not applied.

Purguant to Rules 219 and 203, SCACR, the opinion is internally inconsistent because it relies
on the pending lower courit Rule 59(e), SCRCP, motion but overlooks or misapprehends the fact that
the pending Rule 59(e), SCRCF, motion voids jurisdicton for the July 14, 2022, entry of judgment
herein. Jurisdiction can be raised at any time and jurisdiction cannot be waived. See Rule 59(e),

SCRCP (“the trial judge slihall retain jurisdiction”). Unlawfully entering a judgment after a timely filed

post-trial motion as in this/case is appealable because there is 1o jurisdiction for such unauthorized
entry and because appellarjtlt is denied substantial rights including but not limited to, mode of trial as
well as substantial rights aihdn to mode of trial which must be appealed immediately. Appealability of
wrongful July 14, 2022, enllmy of judgment by a clerk is at issue where a single government ermnployee in
the lower court wmngfullj} acted pursuant to direct or indirect impermissible ex parte contacts. Instead,
the record reflects Rule 38, SCRCP, notice requiring the clerk’s office to wansfer the matter to the jury
trial roster wiiich is hereby requested. Rule 39, SCRCP. Accordingly, the wrongful July 14, 2022, entry
is void for lack of jurisdict[ion and should be vacated and/or reversed.

Moreover, pursuanlk to SCACR, including Rule 219, SCACR, this matter should be heard en

bane because dismissal of this appeal is not properly before the court. Moreaver, jurisdiction can be

raised at any tme and jurisdiction cannot be waived. Due process requires including but not limited to,

notice and meaningful opportunity to be heard at a meaningful time. These are matters of great public

importance. Sua sponte di%missal of appeal at the behest of untrustworthy Family Court attorney

\‘
defendant, so called “officer of the court,” who is currently respondent in the pending Family Court
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matter, cannot pass constitutional muster. Sua sponte dismissal herein cannot pass constitutional

muster at the behest of untrustworthy Family Court attorney defendant, so called “officer of the court,”

and current Family Court respondent, without filing a motion to dismiss and paying the filing fee which

demnies the other side mear#ingful opportunity to be heard at a meaningful time and provides inadequate
1

explanation and provides q‘m factual support or jointly filed ROA for meaningful appellate review,
1

Further, the State and Fedéral Constitutions provide, including but not limited to, Constitutional
guarantees, protections, anid substantial rights under the circumstances. Appellant is prejudiced thereby.
But for untrustworthy FaIJ_nily Cowt attorney defendant failing to file and pay the filing fee for a
motion to dismiss which e’rrery other litigant must pay, the outcome should and would be in appellant’s
favor. Accordingly, the A}j;ril 11, 20223, opinion should be reversed. See Moore v. Moore, 376 5.C. 467,
|
657 5.E.2d 743 (2008) (pri:)cedural due process requires (1) adequate notice; (2) adequate opportunity
for a hearing; (3) the rightto introduce evidence; and (4) the right to confront and cross-examine
witnesses). See 5.C. Consil. art. I, sec. 2, 3, 4, 10, and 14; 5.C. Const. art. V, sec, 4; 5.C. Const. art. V,

sec. o; U.5. Const., Article I, sec. 9 and 10; U.5, Const. amend. I, IV, V, VII, and XIV. Hicks v. Feiock,

108 5.Ct. 1423, 485 U.5. 624, 99 L.Ed. 721, 56 U.S,L.'W. 4347 (1988). See also Adam A. Milani &

Michael R. Smith, Playind Gzod: A Critical Look at Sua Sponte Decisions by Appellate Cc)urts,l 69

TENN. L. REV. 245, 251 Jll.lﬁ (2002).

|
Further, pursuant tdg Rule 219, SCACR, en banc consideration is indicated where a single

government employee reséarched outside a jointly filed ROA, which was not yet due, and failed to
. | o .
provide the adversely affected party with the information/documentation he relied upon. There are

multiple apparent i:nact:ura:ciES/irregularities below. Reliance on a public index with inaceuracies/errors
without notice and opporu;mity to vespond is challepged and the appellant, as a traditional filer,
respectfully requests a prilﬁted copy of the purported “record” and information researched outside the
record, cited, and relied ug_ion due to apparent multiple inaccuracies/irregulariﬁes below. Furthermore,

the propriety of failing to ¢Dpy traditional filers with hard copy of electronic research outside the record
i
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which the court relied on herein is challenged as well as failing to provide hard copy of, for example,
emails to and from litigants who are not traditional filers because neither can pass constitutional muster,

As just one example of the misrepresentations and/or irregularities in the lower court herein, there was

no required notice to the adversely affected party, the undersigned, of that hearing and no recording of
that hearing for transcription can be located. Pursuant to Rule 207, SCACR, appellant timely reguested
the transcript from SCCA mmultiple times, however, there was no timely response from SCCA. On or
about October 17, 2022, appellant timely made another request for transcript, again without response
from SCCA. Only after filing a motion for a response herein and paying $50.00 filing fees did the
SCCA respond stating 5SCCA was unable to locate a recording of any hearing in the case below. In
contrast, the SCCA’s ex parte email responge to the ex-husband attorney defendant shows SCCA’a
irmmediate response when untrustworthy Family Court attorney defendant requested the transcript
without timely copying thrle other side. Despite locating recordings for essentially all other hearings in
other cases that day, there is a critical gap in the recording for this matter without expianation. The
appeliant respectfully submits substantial rights including mode of trial and those akin to mode of trial
are timely raised and requested and require reconstruction of the record in the lower court of that

imperimissible ex parte hearing. The record reflects nnequal treatment and irregularities in this marter

supporting review. Appel*ant s prejudiced thereby. But for SCCA’s unexplained gap in the recording
for the anscript of he;arin[ﬁ, the outcome would and should be in appellant’é favor. Decades-long
insider Family Ceourt attor‘fley defendant, so-called officer of the court, has unclean hands. See Moore
v. Moore, 376 5.C. 467, 65:‘:7 3.E.2d 743 (2008) (procedural due process requires (1) adequate notice;
(2) adequate opportunity f;Br a hearing; (3) the right to inwoduce evidence; and (4) the right tb confront
and cross-examine wimes:é:es). See 5.C. Cbnst. art. I, sec. 2, 3, 4, 10, and 14; $.C. Const. art. V, sec. 4;

!
5.C. Const. art. 'V, sec. 5; U.5. Const., Article I, sec. 9 and 10; U.S. Const. amend. I, IV, V., VII, and

| ‘
XIV. Hicks v. Feiock, 108 5.Ct. 1423, 485 U.S. 624, 99 L.Ed. 721, 56 U.8.L.W. 4347 (1988).
E
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The record reflects further unequal treatment for the proverbial decades-long insider Family
Court attorney defendant who engaged in direct or indirect impermissible ex parte contacts with the
court and the SCCA while breaching professional responsibilities to, including but not limirted to, copy
the appellant. Respondent is hereby requested to timely copy the undersigned on all contacts herein
whether electronic, written, email, text, oral, or other and to provide those copies from the date the case
was filed, up to and including the present, and going forward. It is respectfully requested that this
Honorable Court issue its iorder for compliance with the SCACR, and the professional responsibility to

copy the other side.

In addition, the regord reflects unequal treatment regarding request for transcript. Despite three

or more timely requests for transcript by the appellant, there was no response UNTIL AFTER
DISMISSAL. At the samrff time, with lack of transparency and while being hidden from the
undersigned, the decades—iong insider untrustworthy attorneys failed to copy the undersigned on their
transcript request which reliceived immediate response BEFORE DISMISSAL.

Moreover, appellant had to file a motion and pay a filing fee just to get a delélyed response to

three or more timely transcript requests while SCCA’s unexplained delays led to wrongful dismissal.

The record reflects direct or indirect impermissible ex parte contacts with the court by untrustworthy

attorneys without filing tth required motion to dismiss and without paying the filing fees required of
other attorneys thereby dehying the appellant, including but not limited to, notice and meaningful

opportupity to be heard at|a meaningful time.

: |
Further, pursuant ttF Rule 219, SCACR, and in violation of the SCACR Rules, dismissa) is not

properly before the court: I;‘The S5CACR Rules do not allow dismissal based on issues that have not heen

raised by the parties whicl’t should be heard en banc. The SCACR do not alllow judges to act as counsel
I
of record for the ex-husband Family Court attorney defendant in the pending Family Court matter and

for sua sponte dismissal based on pure speculation regarding questions that have yet to be presehted.

"There is no jointly filed RDA, affidavit, or factual basis in support of the opivion herein which reuires

i



SEP/04/2023/M0N 06:40 PN FAT No, P. Oe!

reconstruction of the record. Without factual support, the order is reversible abuse of discretion.
Accordingly, the April 11,/2023, order is reversible as a matter of law, judicial overreach, and/or abuse
of discretion.

The April 11, 2023, opinion overlooks or misconstrues the prior sua sponte order by a single
governmenti employee which apparently relies word-for-word on Chief Justice Toal’s Second Edition of
Appellate Practice in South Carolina which is now updated in the 3* Edition with new precedent. Toal
et al., Appellate Practice in South Carolina, 2d Ed, (2002), p. 94. The first case cited in the opinion is
inapposite because it applies to mortgage foreclosures. No. Carolina Fed. S. & L. Ass’n. v. Twin States
Dev. Corp., 289 S.C. 480, 347 S.E.2d 97 (1986). Mortgages include agreement to mortgage

foreclosure and there is ng mortgage foreclosure in the instant case. Referral can also be entered on

consent. There is no cons‘lent in this case and in fact, there is imely Rule 38, SCRCP, notice requiring

the clerk to transfer the mqlltter to the jury docket. Rule 39, SCRCP. The second case cited supports
appellant’s position ber:euiLe appellant appeals deprivation of a party’s right to trial by jury which must

be immediately appealed. f‘MHfford v. Downs, 265 5.C. 319, 218 5.E.2d 242 (1975). Deprivation of the

party’s right to trial by jur{( roust be immediately appealed. Creed v. Stokes, 285 $.C. 542, 331 $.E.2d
|
351 (1985). i

Former Chief Justice Toal’s Third Edition provides updated controlling precedent. Toal et
al., Appellate Practice in South Caroling, 3rd Ed. (2016), p. 155-157. At issﬁe is denial of the

appeliant’s right to trial by jury in a law case. Salmonsen v. CGD, Inc., 377 5.C. 442, 661 S.E. 2d 81

(2008). “ISlome minimal finquiry will always be necessary on the part of the appellate court

|

considering the appealabilfty of an order which is alleged to have deprived a party of a mode .Df trial.”
. ; .
Flagstar Corp. v. Royal Snfrplus Lines, 341 5.C. 68, 533 S.E.2d 331 (2000), “These cases not only

permii, but mdeed requn’re immediate appeal.” Id.(emphasis supplied). This updated precedent
!

mandates “some mmlmel mqulry” is necessary and must e immediately appealed. Id. It is respectfully

\
submitted governing case lLawv requires reconstruction of the record below to satisfy the mandate for
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“some minimal inguiry.” 1
respectfully submitted tha

new precedent and govern
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d. The matter herein includes counterclaims with jury demand. Itis

t reconstruction of the lower court record is required in order to comply with

ing case law. Accordingly, the April 11, 2023, and December 9, 2022,

opinions should be reversed pending reconstruction of the lower court record which is hereby

requested.
Significantly
9, 2022, is a violation of L
determine an appeal (see,
which should be considers

adversary system, not basg

the norms of that adversar

r and materially, pursuant to Rule 219, SCACR, the order entered December
egislative intent that a panel of judges, not a single individual, finally

e.g., Rule 240(j), SCACR) as well ag a violation of the party presentation rule
d en banc. 5.C. Code § 14-8-220. The American judicial system i.s an |

2d on inquisitors: In order to ensure the integrity of the judicial system,
ial system prohibit ex parte communications and outside factual research

ance of a disinterested court. In both civil and criminal cases, in the first

which undercut the appeal

instance and on appeal, ter principle of party presentation is followed: The parties frame the issues for

decision and the courts ha
United States, 554 U.S. 27

government employee autl

ve the role of neutral arbiter of matters the parties present. Greenlaw v.
7, 243 (2008) (emphasis supplied). In this case, the record reflects a single

tored a wrongful sua sponte opinion based on outside-the-record factual

research while functioning as the ex-husband Family Court attorney defendani’s counsel of record, not

a neutral arbiter. As such,
|

the record reflects the wrongful sua sponte order of a single individual is

reversible abuse of discret}lon. The ex-husband Family Court attorney defendant’s standard-operating-

procecure (SOP) parallels
entice the judiciary to rubh
herein entice sua sponte w

meaningful time. Sua spo

Alex Murdaugh’s “the rules den’t apply to me” SOP which was used to
er-stamp his wrongdoing. Similarly, untrustworthy officers of the court
rongdoing thereby denying the other party an opportunity to be heard at a

nte disposition requires, at a minimum, briefing prior to dispositional

1
decision and the orders he

2023, and December 9, 20
|

‘ein are reversible error for this reason alone. Accordingly, the April 11,

22, opinions should be reversed and reconstruction of the record below is
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needed both as factual support for any decision herein and for adequate record for meaningful appellate

review hereafter. See Clerfents v. Young, 310 5.C. 73, 425 8.E.2d 63 {Ct. App. 1992) (appellant moved

for reconstuction of the record on remand to the lower court where the hearing was unrecorded).
|
In addition, pursu%nt to Rule 219, SCACR, and 5.C. Code § 14-8-220, the appellant respectfully
submits Rule 240(j), SCACR, petition for rehearing herein is de novo review which does not include

the individual judge who signed the order that is the subject of the Rule 240()), SCACR, review which

should be considered en banc without the participation of the single individual who signed the

wrangful, unsupported sua sponte dismissal without notice or briefing. Appellant filed the appeal
pursnant to Rule 240(j), SCACR, for appeal of a single judge's order. 5.C. Code § 14-8-220 provides

statutory authority for Rul'e 240(j), SCACR, and provides for appeal of the order of a single judge. S.C.
Code § 14-8-220. Meanil}'gful review requires that a judge not directly or indirectly participate in
appeal of his or her own ofder. Occasionally, a recently appointed Appellate Court Ju(ﬁge or recent
Supreme Cowrt Justice will find him or herself in the position of potentially reviewing an Order that he
or she authored, In these rJases, the Judge or Justice will recuse him or herself from the position of
potentially reviewing an o‘lrder that he or she authored. A judge "shall disqualify himself in any
proceeding in which his impartia]iry might reasonably be questioned.” Rule S(E)(IJ, CJC, Rule 501,
SCACR, Disqualification is required if a reasonable factual basis exists for doubting the judge’s
impartiality. Rice v. McKenzie, 581 F.2d 1114, 1116 (dth Cir. 1578) (emphasis supplied). Appellant
reasonably questions impartiality, In the Rice case, then Chief Judge Haynsworth further ruled that,

"For many years a federal judge has been prohibited from sitting to hear or determine an appeal in a

case or issue tried by him.|28 U.5.C.A. § 47. To say the least, it would be unbecoming for a judge to sit

in a United States Court of Appeals to participate in the determination of the correctness, propriety and
|

appropriateness of what ht% did in the wrial of the case. After rendering decisions, some judges remain

|
open minded, and some are unreluctant to confess previous error, but a reasonable person has a

reasoitable basis to quesﬁiuu the impartiality of a judge who sits in a United States Court of Appeals

|
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to review his own decisioI|1 as a trial judge." Id. At 1117 (emphasis supplied). The inquiry is whether a
reasonable person would aave a reasonable basis for questioning the judge'’s impartiality, not whether
the judge is in fact impartial. Id. at 1116. Granted, this is a Fourth Circuit case, but the principle from
this oft-cited case is well-stated, sound, and universally accepted as logical and fair. “There is another
way to lock at the case, however: as one in which the losing litigant appeals from & ruling by Judge X
to an appellate panel that includes Judge X; and it is considered improper—indeed it is an express
ground for recusal, see 28/11.5.C, Sec, 47--in modern American law for a judge to sit on the appeal
from his own case. On thiz ground the Fourth Circuit held in Rice that section 455(a) required the
district judge to recuse himself. [Rice v. McKenzie, 581 F.2d 1114, 1116 (4th Cir. 1978).] We agree with
this result.” Russell v. Lang, 890 F.2d 947 (7th Cir. 1989) (emphasis supplied). Similarly, in this case,
“(t)o say the least, it wonld be unbecoming for a judge” to sit on the Rule 240(j), SCACR, appeal of his
own decision. Rice v. McKenzie, 581 F.2d 1114, 1117 (4th Cir. 1978). Moreover; under these facts and

in consideration of Legislative intent and the overarching principles incorporated in the State and

Federal Consttutions by the framers, due process requires that the appellate court judge who

individually signed the suji sponte dismissal order after orside-the-record factual research not
participate, divectly or indirectly, on appeal of the decision which is the subject of the Rule 240(j),

SCACR, de novo appeal. |Ambiguity regarding the requirement of non-participation on Rule 240(j),

SCACR, appeal is a denia‘ of due process. To the extent there is ambiguity, the rule of lenity supports
appellant’s position. ACCJ dingly, Rule 240(j), SCACR, de novo appeal and due process require non-
participation by the indivi%iual judge who signed the wrongful sua sponte dismissal based on outside-

the-record factual researchi,

Former JusLiJ|ce Sandra Day O'Connor warned the public about the importance of judicial
independence. She wrote ... many Americans today do not see the need for independent judges. Many

prefer a judiciary that acts|merely as a reflex of popular will.” Judicial Independence and 21st Century

r

Challenges, Sandra Day ’Connor, The Bencher, July/August 2012. As she explained, *The reason
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why judicial independence is s0 important is because there has to be a safe place where being right is
more important than being popular; where fairness wiumphs strength. That place, in our country, is the
courtroom. It can only survive so long as we keep out political influences.” Id. (emiphasis supplied).
Public policy, legislative intent, statutory authority, governing case law, State and Federal
Constitutional law, the Rules of Court, the SCACR, and fundamental fairness support Rule 219,
SCACR, en banc consideration of Rule 240(j), SCACR, appeal and application of the de novo legal
standard herein.
In surn, the order dated April 11, 2023, misapprehends, overlooks, and/or misconstues material
fact and law. Appellant respectfully objects. This matter is of great public ituportance. This matter
involves the attached copy of the Decree of Divorce to which the Family Court attorney defendant,

with decades of experiencg, agreed on the record, into which that agreement was incorporated, from

which defendant never ap#ealed, and which is now the law of the case. See Rule 16, SCRFC ('The
family coust has jurisdictirsbn of the parties and control of all subs'equent proceedings from the time of
service of the summons aAd complaint."..." Wazney v. Wazney (5.C. App. 2019). The family court has
exclusive original jurisdiction over the domestic matters herein including marital property and
retirement pursuant to 5.C. Code § § 63-3-510 to 530. This matter is currently pending in the Family
Court subject to confidentjality and privacy which is hereby requested, It is undisputed that the family

court can order child suppprt to continue beyond eighteen years, SCDSS Child Support v. Mangle, 633

5.E.2d 503 (5.C. App, 2006). See 5.C. Code § 20-7-420{A)(17). Defendant’s tax returns confirm

support payments made bﬂr him pursuant to written agreernent and subject to S.C. Code § § 63-3-510
to 530. Legislative imtent,j exclusive original jurisdiction pursuant to 5.C, Code § § 63-3-510 to 530,

r
and the plain language of the Decree (copy attached) to which the ex-husband attorney defendant
agreed and which is now the law of the case all provide exclusive jurisdiction over marital pfuperty and

retirement issues without prejudice in the Family Court, To the extent there ig ambiguity, the rule of

lenity supports the undersiigned’s position. Accordingly, the April 11, 2023, order is reversible as a
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matter of law based on emor of material fact and law.

CONCLUSION

For the foregoing reasons and for substantial justice affecting substantial rights, the
undersigned respectfully requests this Court grant this petition for rehearing en banc and motion for
reconsideration with abeyance pending resolution. The appellant also makes motion with abeyance for

reconstruction of the record on remand where, without explanation, the SCCA’s recording for

transcripts has a critical gilp in the recording for the hearing below despite finding recordings for
essentially all other hearings on that day, one of many unexplained irregularities in this matter As the
adversely affected party appealing the wrongful ex parte hearing, appellant respectfully requests

reconstruction of the record in matters adversely affecting the appellant and respectfully submits

dismissal is premature peﬂ’ding recopstruction of the record below. Accordingly, the April 11, 2023,

order should be reversed.

Respectfully submitted,
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STATE CF SOUTH CAROLINA ) IN THE FAMILY CQURT OF THE g g’ E [

) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARILESTON ) CASE NO.: 03-DR~10-3935 s 3& 20
IS s
ci.Eag; AR
. T oy
CYNTHIA ELAINE HOLMES, )
) ‘
Plainiii, )
} .
Y ) DECREE OF DIVORCE
) ' .
JAMES KEVIN HOLMES, )
)
Defendant )
) .
o Trial Judge: F.P. Segars- Andrews
\  Court Reporter: Sharon D. Jonas
Plaintiff Attorney; Cynthia Elaine Holmes, pro se
| Defendant's Aftorney.  J. Kevin Holmes, pro se
. Date of Hearing: January 30, 2004

This matier came to be heard befere me at Charleston, South Caroling on Janluary
30, 2004. Boﬁ1# parties were present at the hearing. Nefther parly was represented by

legal counsel. [The purpose of the hearing was o obtain divorce and preserve all other

. issues pending|mediation or subsequent hearings on the merits.

The Cou}rl: ingquired of bath parfies whether there was any chance of 2 recondiiaﬁoﬁ
. - :
of ihe marmage. Both parties responded tha ne reconciliation wes possible.
|
Basad 1‘hp0n ine festimony of the Plainfiif and Cassandra Alberesius and the
dommmtary éwdemca admitted info evidence without obfection, the Court makes the

followitia ﬁndmgs of fact

FIRST: ‘, 2 Plaintif and Defendant are residents of fhe Courty of Chareston, Sixte

of Sauth c:amfrna and have been for more than dne (1) y
|
| | 1

prior o the commencement
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of thiz acticn. |

SEGOND: Th% Plaintiff and bafendant last resided fogether as hushand and wife in the
Courty of Chariejfston, Siate of South Camlina.

THIRD: Thia PlaintiiT and Defendant were lawiully martied on September 4, 1978, in

the State of Get,:rgia and of this marriage three (3) children have been bom: .

FOURTH: e Defendant has committed aduftery.

|
FIFTH: There Is/no fraud or collusion between the parfies in the bringing of this

action.
Based ufbon ihe foregeing findings of fact, the Court condudes:
FIRST: This Court has jurisdiction of the parfies and subject matter of his acion.

SECOND:  More than 90 days have elapsed since the filing of the Complaint

THIRD: The Plaintiff is exitied to  divorce on e stafutory grounds of zdultery.

Tis HEL{EBY DRDERED_ ihat the Plainfif is hereby granted a divares, a vinculo

) i
mrRtrimoni, on t[he stafutory grounds of adubtery; and
IT IS HEREBY ORDERED #hat all offer issies including, hut not lmited 1o

temporary and permanent cusindy, child suppart, glirmony, and the equitable division of

marttal property and refirernent sccounts are reserved and preserved pending discovery

mediation, and ffurther Court hearings, if necessary; 2nd
!

ITIS HEREBY ORDERED that the paries may engage n discovery tnder fie Rue
!
of Civil Pmca;dure including intermogatories,

feHuess-10r production, requests for
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adrnissions, depositions and subpoenas.

AND IT |5 SO ORDERERD,

\3@ day of Januiary, 2004,
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EXHIBIT .5~
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The South Caroling Court of Appeals

TCHI POST OFFICE BOX 11628
JENNY ABSST. 4 NGS COLUMBIA, SOUTH CAROLINA 28311

CLERK

1220 SENATE 5TREET
CATHERINE 5. HARRISON COLUMBIA, 5OUTH CAROLINA 28201
DEPUTY CLERK ) TELEFHGNE! (803) 734-1880
FAX: {803) 734.1835
WYY SCCOUS.0rg
May 11, 2023
Cynthia Holmes
PO Box 187

Sullivan's Island SC 29482

Re: James Holmes v. Cynthia Cellie
Appellate Case No. 2022-00]1146

Dear Ms. Holmes:

The Court received your filing dated May 4, 2023. Our tecords reflect the Court
has already issued a ruling on your petition for rehearing and suggestion for
rehearing en banc. We construe your recent filings received April 21 and May 4,

2023, as successive petitions for rehearing. Pursuant to Rule 221(c), SCACR, the
Court declines to take further action on your filings.

Very truly yours,

CLERK

cc:  Barmry I Baker, Esquire
Kyle T Varner, Esquire
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EXHIBIT o
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The South Cavolina Court of Appeals

POST OFFICE BOX 11629

|
JENNY AB%?Z;—KK[TCHINGE‘ COLUMBIA, SOUTH CARCLINA 23211
1220 SENATE STREET
V, CLAIRE ALLEN COLUMBIA, S0OUTH CAROLINA 29201

CHIEF DEFUTY CLERK TELEPHONE; (803) 734-1890
: : . FAX: (803) 734-1879
WWW-HGGDUHSnOrg

November 30, 2022

|
r
Saverne Haynes F
211 5. Poplar Street
Seneca SC 29678

Re: Michel D. Haynes v. Saverne Haynes
Appellate Cabe No. 2022-000699

Dear Ms. Haynes: |

.
Our records show t}”fat our office has not received a proof of service for the motion
to allow late filing ‘f the respondent's initial brief and designation of matter.
Therefore, the motign will not be acted upon and the respondent’s initial brief and
de’élgnanon of mattessll notbe accepted for filing, The filing fee received for
the motion will b refunded

Very truly vours,

CLERK

cc:  Caroline Elizabeth Waldrep, Esquire
Robert L, Wa{ldrep, Jr., Esquire

j
a
[
|
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The :%Jumlj Caraling Court of Appeals
|

JENNY ABBOTT KITCHINGS! FOST OFFICE BOX 11622
CLERK a COLUMEIA, SOUTH CAROLINA 29211
1220 SENATE STREET
COLLMEIA, SOUTH CAROLINA 25201
TELEFHONE: (803) 734-1830
FAX: (B03) 7341829
WWW.SCoOLS.org

V. CLAIRE ALLEM
CHIEF DEFUTY CLERK

!

f.

|

i November 30, 2022
!

E

!

4

Paul Magargle
Division of Financej and Personnel
1220 Senate St., Suvite 101
Columbia, S.C. 292}01

i

Re: Michel D. Haynes v. Saverne Haynes
Appellate Ca%é No. 2022-000699

|
i
Dear Mr. Magargle:|

We received a motion for extension in the above titled appeal. The respondent
provided this office with a fifty dollar ($50.00) filing fee in the form of a check

numbered 10341 which was deposited on October 28, 2022, This motion is being

returned t ondent.

S
Pleas refund thé $30.00 filing fee to Saverne Haynes at the following mailing
address: '

Saverne Haynes
211 5. Poplar Street
Seneca SC 29678 |

%
|
|

t

L, o
Thank you for your Easswtance in this matter,

i
|
|
|
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f

]

; Very truly yours,
s

% )

g V{ q&m %‘u
E P

g CLERK

cc:  Caroline Elizabeth Waldrep, Esquire
Robert L. Waldrep, Jr., Esquire
Saverne Haynes





