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IN THE COURT OF APPEALS

Certiorari to Colleton County

Honorable Eugene C. Griffith, Circuit Court Judge

Tequan L. Brown,
PETITIONER

Vs.

State of South Carolina,
RESPONDENT

APPELLATE CASE NO.2022-001337
Motion for leave, and to hold Appeal in Abeyance

WILL YOU PLEASE TAKE NOTICE, that the above named petitioner will move this court to
hold his appeal in abeyance, and for this court to grant him leave to make a motion in the court
of General Sessions for a new trial based on after discovered evidence pursuant to rule 29(b)
-SCRCP. Petitioner-makes this request on the following grounds:

1.) After the trial of this case new evidence of material facts, not previously presented and
heard, that in the interest of justice requires vacation of the conviction, and sentence.

2.) This new evidence would probably change the result if a new trial was had.

3.) This evidence could not by the exercise of due diligence have been discovered before the
trial.

4.) The evidence is material to the issue of guilt or innocence, and

5.) Is not merely cumulative or impeaching.



IN SUPPORT OF THIS MOTION PETITIONER ASSERT AS FOLLOWS:

6.) On or about November 20" ,2013, at approximately 4:48 a.m. the victim
(“Kemp”) came to the petitioner’s house, highly intoxicated by a combination
of cocaine, alcohol, and marijuana (see autopsy report) demanding entry.

7.) Kemp upon seeing Petitioner started making threats towards Petitioner’s life
and forced entry into Petitioner’s home. Kemp then proceeded to exit
Petitioner’s residence via back door, and then circle the apartment banging on
the windows, demanding to be let back in so he could access his car by passing
through Petitioner’s apartment again.

8.) When the Petitioner refused, Kemp again began threatening Petitioner, Kemp
then walked around the apartment to return to his car. The next-door neighbor
(Holmes) came over upon hearing the disturbance with his pistol, which
Petitioner took away from Holmes to avoid antagonizing Kemp, given his
hatred for Holmes.

9.) Petitioner, Walker,Holmes, and others were already in the Petitioner’s front
yard when Kemp finished rounding the building when Ms.Barbara came over,
Kemp exited his car, “talking stuff” to Petitioner, and others. Petitioner told
Kemp to leave. Kemp responded by running towards Petitioner while reaching.
Kemp crossed from the parking lot which was separated from the apartment
building’s front yard by a side-walk into Petitioner’s yard at which time
Petitioner shot him.

ILNEW DISCOVERED EVIDENCE

10.) Wiley D. James, a witness who at Petitioner’s residence the night of the
shooting , and who also gave testimony at the pre-trial immunity hearing
pursuant to the protection of persons and property act.

11.) James after the irial of this case admitted that after the shooting he-was
walking back towards his car (see. James aff.para.22) he saw a black gun in
(Kemp) hand and he picked it up from under Kemp, and ran to his car and took
it to Jacksonboro.

12.) James admitted that while in Jacksonboro later on in the day of November
20™ ,2013, that he was able to identify the gun he removed. Which was a black
357 caliber snub-nose revolver. In which James later sold.



In addition to James admission to the removal of Kemp’s gun. In support of this
motion, the Petitioner specifically craves reference to the witness testimony of Dr.
Erin Presnell, the forensic pathologist of MUSC.

13.) Dr. Presnell report, and testimony in this matter are, and will be that Kemp’s
wound was not a contact wound. i.e. meaning the gunshot wound being a more
distance range as opposed to being a contact or very close range, and not as the
solicitor claimed.

14.) Dr. Presnell testimony will be that, if Kemp was shot as close as SLED trace
evidence “Whitney Berry”. Dr. Presnell would have seen stippling, or soot.

15.) Dr. Presnell testimony also will be that in general with handguns you can see
stipping up to approximately 3 and a half feet between the barrel of the gun, and
the skin.

16.) The next thing Dr.Presnell would have seen is, unburned gun powder(soot)
which only travel a very short distance. Dr. Presnell testimony will be that, if
this was a close range shooting as claimed by Whitney Berry, (i.e. contact, or
close range) unburned gun powder would have been propelled into the skin and
possibly through the wound itself, and she would have seen a black or gray
discoloration actually in the skin, or beneath the wound itself, and searing
which is a burning of the skin at the site of the gun shot wound if it was as close
as the state claimed. '

III. IN ADDRESSING THE SUFFICIENCY OF THE EVIDENCE

The testimony of Whitney Berry at the hearing, and trial of Petitioner went beyond
Berry’s educational background and training.

Berry’s training only allows her to detect the presence of gun shot residue, and
anything further then that is for the forensic pathologist “Dr. Susan Erin Presnell”
“who performed the autopsy.

In addition to the forensic testimony of Dr.Presnell, and the actual evidence at the
scene do not support the state’s theory of Kemp being shot within 3feet from the
muzzle of the gun. Based upon Dr.Presnell review, and information, and Wiley
James admission. The GSR on Kemp’s hand came from the snub-nose 357 caliber
revolver that Kemp had on his persons. While running towards Petitioner while
reaching in his waistband.

Given the new evidence obtain after the trial of Petitioner, and the fact that there is
no TESTIMONY from any of the eye-witnesses, that Petitioner threatened,




provoked, or caused any sort of disturbance towards Mr. Kemp. Rather, the
testimony of Jermaine Brown, Wiley James, Lawrenzer Walker, Barbara Mays,
Nayronne Holmes, and Petitoner himself. All the results are uncontroverted that
Kemp was at his car then advanced on petitioner in a threatening manner.

Petitioner was without fault in bringing on the difficulty and the state failed to
prove that Petitioner was with fault, or was at least the aggressor.

“Where there is no evidence to support a conviction an order granting a new trial
should be up held.” State v.Smith,316 s.c.53 447 S.E. 2d 175

THEREFORE, based on all the foregoing reasons, Petitioner respectfully request
to hold his appeal in abeyance.

RESPECTEULLY SUBMITTED,
oAl afer
| .
Tequan L. Brown 5I/ 3 / 25

Ridgeland Corr. Inst.
P.O. Box 2039
Ridgeland, S.C. 29936
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Ridgeland Correctional Institution
Post Office Box 2039
Ridgeland, South Carolina 29936
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Office of the clerk

South Carolina Court of Appeals
Post Office Box 11629
Columbia, South Carolina 29211

RE: Tequan L. Brown, v. State. Appellate Case No:2022-001337

Dear Clerk of Court:
Please find enclosed a motion for leave, and to hold the appeal in abeyance.
I’ve already file a motion to hold the case in abeyance back in April of this year.

Please if you are so minded forward me a clock stamp copy of this motion.

Thank you for your time.

With kind regards, I am

Sincerely,

equan L. Brown
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