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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 ) FOR THE TENTH JUDICIAL CIRCUIT 
COUNTY OF ANDERSON ) CASE NO.: 2019-CP-04-01942 
 )  
Natalie Zitek, individually and on behalf of all 
others similarly situated,  

) 
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PLAINTIFF’S STIPULATION AS TO 
LIMITATION ON CLAIMS 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 ) 
Plaintiff, ) 
 ) 

v. ) 
) 

D.R. Horton, Inc., et al., ) 
 ) 

Defendants. 
______________________________________ 
D.R. Horton, Inc., 
 

Third-Party Plaintiff, 
 

v. 
 

AJ Landscaping & Grading, LLC a/k/a A J 
Landscaping & Grading, LLC, et al.  
 

Third-Party Defendants. 
______________________________________ 
ProBuild Company, LLC; et al., 
 

Fourth-Party Plaintiffs, 
 

v. 
 
Harrelson Painting, LLC, et al.,  
 

Fourth-Party Defendants. 
______________________________________ 
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 Plaintiff Natalie Zitek, by and through her undersigned counsel, hereby stipulate that she 

and the Class are not making defective construction claims for the below components in this case:  

1. Batt and blown insulation;  
2. Gutters and downspouts, garage doors, and garage door openers; 
3. Improperly installed front doors and front door hardware; 
4. Improperly installed roofs, except as to the intersections with other components; 
5. Improperly installed hardi and vinyl siding, except as to the failure to check or repair the 

substrate, including WRB, prior to installation; 
6. Improperly installed wall framing, except as it relates to truss lift, window/doors, and 

squeaky floors; and, 
7. MEP issues (which are settled); 

 
 
Provided, however, work relating to the foregoing may be required because of defective work by 
other parties. Nothing herein shall in any way limit the type or content of evidence put on by 
Plaintiff. 
 
 
 
 
Dated this 20th day of July, 2023. 

 
 
 
WE SO STIPULATE  
 
JUSTIN O’TOOLE LUCEY, P.A. 
 

       s/ Justin Lucey 
 ____________________________ 

Justin O’Toole Lucey 
      Dabny Lynn 
      Amanda Funai 
      Charlotte B. Winckler 

415 Mill Street (29464) 
Post Office Box 806 
Mount Pleasant, SC 29465-0806 
(843) 849-8400 phone 
(843) 849-8406 fax 
jlucey@lucey-law.com 

       dlynn@lucey-law.com 
       mfunai@lucey-law.com 
       cwinckler@lucey-law.com 
       Attorneys for Plaintiff 
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STATE OF SOUTH CAROLINA  IN THE CIRCUIT COURT OF THE 
 TENTH JUDICIAL CIRCUIT 

COUNTY OF ANDERSON  CASE NO: 2019-CP-04-1942 
    
  
Natalie Zitek, individually,  
and on behalf of all others  
similarly situated,       

             
    PLAINTIFF   
         
         

-vs-  TRANSCRIPT OF RECORD 
 

D.R. Horton, Inc., Jane Doe  
#1-10; and, John Doe #1-50  

 
DEFENDANTS  

  
DR Horton, Inc.,  

 
THIRD-PARTY PLAINTIFF  

vs  
 

AJ Landscaping & Grading, LLC  
a/k/a AJ Landscaping &   
Grading, Inc; AllPro Textures, 
LCC; Alpha Omega Construction  
Group, Inc; American Concrete  
And Precast, Inc., a/k/a ACP  
Concrete, Inc.; A&J Framing,  
Inc; Alpha EMC; A-Z, Inc;   
Atlanta Floor Designs Center;  
A Grade Above Others, LLC;  
Brand-Vaughan Lumber Co., Inc. 
BKF Builders, Inc.; Builders  
Designhouse, LLC; BMC East,  
LLC D/B/A Coleman Floor, LLC;  
Builders Firstsource  
Southeast Group, LLC, a/k/a  
Builders Firstsource, Inc;   
Bravo Carpenters, Inc.; Caryl    
 Mechanics II, Inc.; Caryl   September 1, 2023 
Mechanicals, Inc.; Cannaday   ANDERSON, SC 
Siding and Gutter, Inc.; Cores 
Painting, LLC; CBU Enterprises 
Inc.; CPI Security Systems, 
Inc.; DOM Group, LLC; Ferguson 
Enterprises, Inc.; Five Star  
Construction, Inc.;Five Star  

EXHIBIT

B
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Foundations, LLC; Galloway Bell 
Inc.; a/k/a Galloway-Bell, Inc. 
II; BGET Floored, LLC; GBS    
Building Supply-US LBM, LLC,  
a/k/a GBS Building Supply, Inc. 
General Shale Brick, Inc.; 
Greener Pastures, Inc., a/k/a  
Greener Pastures of Aiken, Inc; 
IBP Asset, LLC D/B/A Blue Ridge 
Building Products; JLS Masonry, 
Inc.; Kings Landscaping, LLC;  
Landscapers, LLC; Lade-Danler,  
Inc.; Lansing Building Products 
Inc.; Long Heating & Air     
Conditioning, Inc.; L&M     
Electric, Inc.; Manale  
Landscaping, LLC; MJ Cowboys,  
LLC; M&L General Construction,  
LLC. a/k/a M&L General   
Construction, Inc.; M&L Reyna  
Construction, LLC; M&M  
Foundations, LLC; Nazareth  
Builders, LLC, NB Contractors,  
LLC; Poinsett Development, LLC; 
Poinsett Homes, LLC; P&T     
Construction, LLC; P&L 
Enterprises, LLC; Probuild  
Company, a/k/a Probuild 
Holdings, Inc.; Rite Rug Co.;  
Rodney Howard Grading Co.;  
Sandlapper Concrete, LLC; 
Sodfather, Inc., Landscape  
Contractors; Stock Building  
Supply, LLC; Topbuild Home  
Services, Inc., a/k/a Gale  
Contractors Service; Tucker  
Materials, Inc., a/k/a Gypsum  
UTM Enterprises, Inc.; Dupree  
Plumbing Company, Inc.; Willow  
Tree Landscaping, Inc.      

 
THIRD-PARTY DEFENDANTS   

 
 

B E F O R E: 
 

THE HONORABLE R. SCOTT SPROUSE 
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A P P E A R A N C E S: 
 

Carl Muller, Esquire 
Attorney for DR Horton 
 
N. Keith Emge, Jr., Esquire 
Attorney for Topbuild Home Services, Inc. 

 
Stephen P. Hughes, Esquire 
Attorney for Builders Firstsource Southeast Group, LLC and 

Probuild Company, LLC 
 

Jason Michael Imhoff, Esquire 
Attorney for DR Horton, Inc. 

 
Justin O’Toole Lucey, Esquire  
Attorney for Natalie Zitek 

 
Thomas Bacot Pritchard, Esquire  
Attorney for Huttig Building Products 

 
Kimila L. Wooten, Esquire  
Attorney for DR Horton 
 
Kirby Dar Shealy, III, Esquire 
Attorney for Silver Line Building Products Corporation 

 
Brandon Paul Jones, Esquire 
Attorney for Therma-Tru, Ltd. 

 
 Stacey Canaday, Esquire 
 Attorney for Jesus Jiminez, Jiminez Contractors, and 
  RJ Quality Construction 
 
 Russell Racine, Esquire 
 Attorney for Robles Construction 
 
 James Bryson, Esquire 
 Attorney for ACP Concrete 
 
 Jeffrey A. Ross, Esquire 

Attorney for Galloway-Bell, Inc., Sodfather, and          
Willow Tree 

 
 Hugh Gallagher, Esquire 
 Attorney for BKF Builders, Inc. 
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 Alexander Mende, Esquire 
 Attorney for Aaron Peris 
 
 Jonathan Clark, Esquire 

Attorney for Harrelson Painting, NM Alex, Caryl 
Mechanics II, Inc., and Alpha Omega 

 
John Crawford, Esquire 
Attorney for DR Horton 
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those is lost.  We had to appeal those -- we had to appeal 1 

those orders.  We did not choose the timing of the motions for 2 

summary judgment, and we did not choose the timing of Your 3 

Honor’s grant of those motions for summary judgment. We simply 4 

acted within the 30-day window that we are given to file the 5 

notice of appeal.  And given the number of litigants in this 6 

case and the requirement that the notice of appeal be served 7 

on all respondents, we wanted to be sure that we didn't miss 8 

anybody and that we did it giving ourselves a little bit of 9 

time to amend it, if necessary.   10 

So, we didn't -- we didn't do this, Your Honor, in order 11 

to try to delay the trial.  We did it because the rule 12 

requires us to do it within 30 days, and that’s what we did.  13 

The motions for summary -- the appeal from the motions on 14 

summary judgments is an appeal from a final order.  There is 15 

no -- there can be no dispute about that.  The appeals that we 16 

appended to that may or may not be interlocutory orders.  And 17 

the reason I say that is that there is case law that says that 18 

discovery orders are generally interlocutory.   19 

But as in every situation, there is an exception to that 20 

rule.  And one of those exceptions is set forth in a case of 21 

the state Supreme Court, authored by Jean Toal, Chief Justice 22 

Jean Toal.  And what she said is that if there is a discovery 23 

order that affects a substantial right, it can be appealable 24 

and that was a case that was a discovery order that also 25 
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affected class certification.  And what she said in that case 1 

is that the discovery order restricting discovery was so 2 

limiting that it, in effect, acted as an injunction, which is 3 

appealable.  Now, is every discovery order in the nature of an 4 

injunction so restrictive that it is appealable, I don't know 5 

the answer to that. 6 

There is a recent case by -- in a recent case by Gary 7 

Hill, when he was on the Circuit Court -- I’m sorry, the Court 8 

of Appeals, now in the Supreme Court, that said, wait a 9 

minute, not every -- not every discovery order that’s 10 

restricted is necessarily in the nature of an injunction, and 11 

he is probably right about that.  We think that this discovery 12 

order restricting discovery is possibly -- in fact, likely, 13 

but maybe not certainly, appealable.  And that’s why we’re 14 

taking it up, because if we don’t take it up now, we may be 15 

completely foreclosed from doing it. 16 

THE COURT:  Well, let me just stop you.  What order are 17 

you talking about? 18 

MR. MULLER:  That was the discovery order that restricted 19 

discovery to either 10 or 20 of the absent-class plaintiffs. 20 

THE COURT:  But that order was issued months ago. 21 

MR. MULLER:  That order was issued a long time ago, but 22 

because we now have final orders that are appealable, we can 23 

coattail that -- we can coattail the discovery order that 24 

affects class certification to those orders.  That’s what the 25 
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Bell has the same scope of work as Chip’s client and Rett’s 1 

client that you granted the summary judgment motion for.  And 2 

as Justin said earlier, the installation has been completely 3 

removed from the case.  He’s made a statement to the Court 4 

it’s not a part of the case, he’s filed a response to the 5 

request to admit.  It’s not part of the case, so I agree with 6 

Justin on this issue, and I just want to bring that to the 7 

Court’s attention.  Thank you, Your Honor.   8 

MRS. WOOTEN:  Well, Your Honor, now I feel I have to 9 

respond to that. The problem is, with the summary judgment 10 

order that you issued with IBP, there is a ruling in there 11 

that our contract is not clear and unequivocal as to 12 

contractual indemnity.  All these parties are still part of 13 

this case, and that’s what the final ruling was.  And that’s 14 

why it is immediately appealable, and that’s one of the things 15 

we’re seeking that has to do with issues that are still in 16 

this case. 17 

THE COURT:  Okay.  Thank you, Mrs. Wooten.  All right.  18 

We will be in recess for a little while.   19 

(Brief recess.) 20 

THE COURT:  Thank you, thank you.  Be seated please.  All 21 

right, let’s go back on the record.  Counsel, I have reviewed 22 

the cases that the parties have cited and I will say, this is 23 

a complicated case.  It is designated a complex case, 2019 24 

case.  I have been involved in it for a little over a year.  25 
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Multiple orders have been issued and I am going to deal with 1 

each one of these in order, I believe, of the arguments, 2 

although I may take one of order.  But the first is that of 3 

discovery.  There have been multiple orders in this case 4 

regarding discovery.  The initial one was in November of last 5 

year setting the parameters and dates of discovery.  There was 6 

another order issued in the winter, and then that order was 7 

extended.  We have a February order, and that was extended.  8 

Discovery, except for under extremely narrow circumstances is 9 

an interlocutory issue.  The Eldridge case was handed up to 10 

the Court in which an injunction becomes an appealable -- 11 

discovery becomes an appealable issue when it constitutes an 12 

injunction.  That’s very narrow circumstances.   13 

The Court would note that if that was considered an 14 

injunction an appealable issue, that should have been appealed 15 

back in February when the order was issued.  The test is 16 

whether it affects the substantial right.  This is something, 17 

again, I find that this is a matter that is interlocutory that 18 

should not be coattailed, I believe was the word used, to 19 

granting summary judgment.   20 

The other issue is bifurcation of the case.  Now, 21 

ordinarily, bifurcation is not on appealable issue.  That’s in 22 

the Flagstar case.  Now, when we talk about these other cases, 23 

the Morrow case sets forth also the standard that it affects 24 

the fundamental right -- it uses the term substantial right.  25 
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Now, that case involved a nursing home and that case is 1 

distinguished from our present case in that it broke up the 2 

Plaintiff's claims.  The Plaintiff in that case brought suit 3 

and had different claims and it broke up the actual 4 

Plaintiff's claims.  This is not the case in our present case 5 

and the standard -- and I quote the case.  It says effects of 6 

this order is to prevent the Morrows from being architects of 7 

their own complaint and deprives them of bringing their case 8 

against the defendant of their choosing.  The right of the 9 

Plaintiff to choose her defendant is a substantial right and 10 

it was immediately appealable.  That’s not the situation here.   11 

The Plaintiff did not bring suit against to the third-12 

party defendants, and furthermore, the right of the defendant 13 

to have a jury trial in this matter is unaffected by this 14 

Court's order.  The Court did not bifurcate the entire case.  15 

The Court merely bifurcated the phases of the case.  The 16 

issues, the same jury will hear the Plaintiff's case that will 17 

hear the defense’s case against the third-party defendants and 18 

the fourth-party defendants against any fifth-party defendants 19 

that may be still in the case.  While Phase 2 would be a 20 

simplified proceeding in that liability would have to had been 21 

established in the first phase, it becomes merely a matter for 22 

the jury to determine what liability any third-party 23 

defendants would have to the defendant and the fourth-party 24 

issues as well.   25 
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But it’s a simplified proceeding with the same jury, so 1 

it would not be necessary for an entirely new trial to take 2 

place and no one would be prejudiced by that.  The Court's 3 

order does not take away any party’s rights to have a jury, 4 

the same jury, decide the issues in this case.  And I would 5 

note, and we’re going to hear this in a minute -- the Court 6 

reserved the right to modify this trial plan should there be 7 

developments.  And a number of parties have settled, and I had 8 

the Clerk come and ask you who was still in the case.  9 

Certainly, that takes some people out of it.  And it affects 10 

how we do groups and how we do strikes, and I'm going to hear 11 

from you on that.   12 

Now, let’s go down to the next issue, the granting of 13 

summary judgment.  Now, it is correctly stated by counsel for 14 

the defense that that is an immediately appealable issue.  15 

That is correct.  Now, however, the Court would note the 16 

following, summary judgment was granted in this case because 17 

the only issue between the defendant and these third-party 18 

defendants was that of contractual indemnity.  It was a 19 

provision in the contract in which the defendant alleges the 20 

third-party defendant is bound to indemnify them for the sole 21 

negligence of the defendant because there simply was no 22 

evidence in the record of any defective or negligent work by 23 

any of these defendants -- these third-party defendants.  That 24 

was conceded at the hearing by the defense.  There simply was 25 
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no evidence and the Court found that the provisions of that 1 

contract indemnifying the party for the sole negligence of 2 

that party was not clear and unequivocal in the Concord and 3 

Cumberland standard.   4 

These third-party defendants are not similarly situated 5 

to the other third-party defendants in that there is some 6 

evidence in the record of negligent work or defective work by 7 

these other parties.  That’s a jury question.  And it also 8 

changes the nature of the indemnification issue, so they are 9 

not similarly situated. 10 

Furthermore, the defendant can appeal those rulings of 11 

summary judgment and it would not affect the ability of the 12 

case to go forward and in this situation, it would not affect 13 

the claims against the other parties.  And under the language 14 

of Rule 241, the Court can continue to try cases that are not 15 

affected by the appeal.   16 

Now, I would say, that the other issues, decertification 17 

-- now the decertification motion, again, I find this is an 18 

interlocutory matter.  This matter was originally decided by 19 

the Court back before I got involved in it.  I think Judge 20 

Maddox issued the original order, and then I heard the motions 21 

for decertification.  This is an interlocutory matter, and 22 

I’ve read the Ferguson case that was handed up, and I do not 23 

find this is a matter that is proper to put off this case or 24 

stay this case.  I would also note that there are motions, 25 
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multiple motions for reconsideration pending where an appeal 1 

is filed with the motion still pending, which I would note 2 

that for the record.  And I would also talk about the Tillman 3 

case.  That’s handed up.  That is a Family Law case.  It 4 

affects a case involving custody and visitation rights, and 5 

there was a question of what issue had been appealed.  The 6 

party appealed the custody order but did not appeal the 7 

visitation, and it was a situation where the rights of parents 8 

regarding children and everyday life regarding the children 9 

were being affected.  That’s a completely different situation 10 

than what we have in this case.   11 

So, where do we go from here?  This case is four years 12 

old.  There has been vast amounts of time and resources spent 13 

on discovery and preparation of this case.  We’ve had multiple 14 

hearings on this case.  The Clerk and I have met many times.  15 

I had a meeting with her entire staff.  Over 500 jurors have 16 

been summoned to appear.  Arrangements had to be made for the 17 

Anderson Civic Center to accommodate these -- we can’t get all 18 

the people, if they all show up, into this courtroom.  19 

Arrangements had to be made with the sheriff’s department, the 20 

County government, substantial resources have been placed into 21 

this case.   22 

So, for that reason, I would rule that this matter is not 23 

stayed and that we are going to proceed in the case.  And the 24 

Defense's arguments are noted for the record.  And if the 25 
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Court of Appeals rules otherwise, that is their prerogative, 1 

but I’m going to find that we are going to proceed.  So, at 2 

this point, I want to hear from the parties regarding the 3 

trial plan.  Now, again, I reserved the right to change to the 4 

trial plan.   5 

This is -- this is my concern.  I don't want 30 lawyers 6 

questioning every witness in the Plaintiff's case.  That would 7 

unnecessarily bog down the case.  Juror strikes is another 8 

issue, is one reason why I chose the group method.  However, 9 

even the third-party defendants in Phase 2 would still -- 10 

they’re still having input in the case, and I believe the 11 

Plaintiff had objected, saying that gives them 12 

disproportionate influence over the case.  And then there’s 13 

objections on the other side that it’s not sufficient, that 14 

everything ought to be according to normal strikes and normal 15 

procedure. 16 

My concern is we have four weeks to the try the case.  We 17 

have to get everything done in orderly fashion.  I have gone 18 

through the witness lists of the parties, and I will -- let me 19 

get my -- the number of witnesses that I came up with, based 20 

on the parties that have submitted them -- now, again, I got 21 

witness lists from 15 parties in the case.  Fifteen different 22 

parties submitted a list, and the aggregate of witnesses that 23 

have been listed is 272.  Now, I don't know how many of those 24 

are actually going to be called.  A lot of those are class 25 
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Attorneys for Third-Party Defendants Builders FirstSource Southeast Group, LLC a/k/a Builders 
FirstSource, Inc., ProBuild Company, LLC a/k/a ProBuild Holdings, Inc., BMC East, LLC, 
Coleman Floor, LLC, and Stock Building Supply, LLC
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Connor E. Johnson, Esquire
Hall Booth Smith, P.C.
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abelcher@hallboothsmith.com
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Attorneys for Third-Party Defendant P&T Construction, Inc. a/k/a P & T Construction, Inc.

C. Reed Teague, Esquire
The Ward Law Firm, PA
233 S. Pine Street (29302)
P.O. Box 5663
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rteague@wardfirm.com
Attorney for Third-Party Defendants Alpha Omega Construction Group, Inc, and
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cwilliams@gwblawfirm.com
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Attorney for Third-Party IBP Asset, LLC d/b/a Blue Ridge Building Products
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erindean@tgdcpa.com
Attorney for Fourth-Party Defendant Roberto Tile, Inc.

Drew Richardson, Esquire
McAngus Goudelock & Courie, LLC
1320 Main Street, 10th Floor
Columbia, SC 29201
Drew.richardson@mgclaw.com
Attorney for Fourth-Party Defendants Arcides Garcia and Dora Marina Pina

Edward N. Smith, Esquire
Ryan Gilsenan, Esquire
Hines & Gilsenan, LLC
1535 Hobby Street, Suite 203D
Charleston Navy Yard
North Charleston, SC 29405
smith@hinesandgilsenan.com
gilsenan@hinesandgilsenan.com
Attorneys for Fourth-Party Defendant Richard Bumbalough

Karl S. Brehmer, Esquire
Brown & Brehmer
1720 Main Street, Suite 201
P.O. Box 7966
Columbia, SC 29202
ksb@brownandbrehmer.com
Attorney for Fourth-Party Defendant Dora Marina Pina

Tyler E. Cloud, Esquire
Clawson & Staubes, LLC
126 Seven Farms Drive, Suite 200
Charleston, SC 29492-8144
tcloud@cslaw.com
Attorney for Fourth-Party Defendant Feliciano Cruz Martinez d/b/a Cruz Flooring, LLC

cc: The Honorable R. Scott Sprouse
rssprousesc@sccourts.org

September 7, 2023
Mount Pleasant, South Carolina By: /s/ Anna S. McCann

Anna S. McCann, Esq.
Justin O’Toole Lucey, P.A.
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