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CASE NO. 2019-CP-04-01942

Natalie Zitek, individually, and on behalf of others

Similarly SItUALE. .. ... e e e Plaintiff,
V.
D.R. Horton, Inc., Jane Doe #1-10; and John Doe #1-50, ...............ccvven......... ..Defendants,
D.R.HOION, INC., oot e e e e e e e Third-Party Plaintiff,
VS

A&J Framing, Inc.;

A-Z, Inc.;

AJ Landscaping & Grading, LLC, A/K/A AJ Landscaping & Grading, LLC;
Allpro Textures, LLC;

Alpha EIM.C;;

Alpha Omega Construction Group, Inc.;

American Concrete And precast, Inc.; A/K/A ACP Concrete, Inc.;

Atlanta Floor Designs Center;

A Grade Above Others, LLC;

BFK Builders, Inc.;

BMC East LLC D/B/A Coleman Floor, LLC,;

Brand-Vaughn Lumber Co, Inc.;

Bravo Carpenters, Inc.;

Builders Designhouse, LLC;

Builders FirstSource Southeast Group, LLC, A/K/A Builders FirstSource, Inc.;
Builders Services Group, LLC F/K/A Masco Contractor Services Central Inc. F/K/A Gale
Industries, Inc. D/B/A Gale Contractor Services;

Cannaday Siding & Gutter, Inc.;

Caryl Mechanics 11, Inc., A/K/A Caryl Mechanicals, Inc.;



CBU Enterprises, Inc.;

Cortes Painting, LLC;

CPI Security Systems, Inc.;

Dom Group, LLC;

Dupree Plumbing Company, Inc.;

Ferguson Enterprises, Inc.;

Five Star Construction Inc.;

Five Star Foundations, LLC;

Galloway-Bell, Inc. A/K/A Galloway-Bell Inc. II;

GBS Building Supply — Us LBM, LLC, F/K/A/GBS Building Supply, Inc.;
General Shale Brick Inc.;

Get Floored, LLC;

Greener Pastures, Inc., A/K/A Greener Pastures of Aiken, LLC;
Installed Building Products, LLC A/K/A Installed Building Products I, LLC;
IBP Asset, LLC D/B/A Blue Ridge Building Products;

JLS Masonry, Inc.;

Kings Landscaping, LLC;

L&M Electric, Inc.;

Lade-Danlar, Inc.;

Landshapers, LLC;

Lansing Building Products, Inc.;

Long Heating & Air Conditioning, Inc.;

M&L General Construction, LLC, A/K/A M&L General Construction, Inc.;
M&L Reyna Construction, LLC;

M&M Foundations, LLC;

Manale Landscaping, LLC;

MJ Cowboys, LLC;

Nazareth Builders, LLC;

NB Contractors, LLC,;

Poinsett Development, LLC;

Poinsett Homes, LLC;

P&L Enterprises, LLC;

P&T Construction, Inc., A/K/A P&T Construction, Inc.;

Probuild Company, LLC A/K/A Probuild Holdings, Inc.;

Rite Rug Co.;

Rodney Howard Grading, Inc. A/K/A Rodney Howard Grading Co.;
Sandlapper Concrete, LLC;

Silver Line Building Products Corporation;

Sodfather Inc., Landscape Contractors;

Stock Building Supply, LLC;

Topbuild Home Services., Inc., A/K/A Gale Contractors Service;
Tucker Materials, Inc., A/K/A Gypsum,;

UTM Enterprises, Inc;

and

Willow Tree Landscaping, INC ..........c.ccooviiviii i ie e v veveseeeennns Third-Party Defendants,



and

Aaron D. Peris;

Harrelson Painting, LLC;

Huttig Building Products; etal ............cooviiiiii e Fourth and Fifth-Party
Defendants and Plaintiffs,

D.R.HORTON, INC......ccoiiiii i e e e e e e Appellant/Petitioner.

Natalie Zitek, individually, and on behalf of others
similarly situated;
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Get Floored, LLC;

Greener Pastures, Inc., A/K/A Greener Pastures of Aiken, LLC;
Installed Building Products, LLC A/K/A Installed Building Products Il, LLC;
IBP Asset, LLC D/B/A Blue Ridge Building Products;

JLS Masonry, Inc.;

Kings Landscaping, LLC;

L&M Electric, Inc.;

Lade-Danlar, Inc.;

Landshapers, LLC;

Lansing Building Products, Inc.;

Long Heating & Air Conditioning, Inc.;

M&L General Construction, LLC, A/K/A M&L General Construction, Inc.;
M&L Reyna Construction, LLC;

M&M Foundations, LLC;

Manale Landscaping, LLC;
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Nazareth Builders, LLC;

NB Contractors, LLC;

Poinsett Development, LLC;

Poinsett Homes, LLC;

P&L Enterprises, LLC;

P&T Construction, Inc., A/K/A P&T Construction, Inc.;
Probuild Company, LLC A/K/A Probuild Holdings, Inc.;
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Sandlapper Concrete, LLC;

Silver Line Building Products Corporation;

Sodfather Inc., Landscape Contractors;

Stock Building Supply, LLC;

Topbuild Home Services., Inc., A/K/A Gale Contractors Service;
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Willow Tree Landscaping, Inc;

Aaron D. Peris;

Harrelson Painting, LLC;
Huttig Building Products; and
Therma-Tru, Ltd;

Arcides Garcia,

Brandon Chaves;

C&H Wood Flooring, Inc.;
Dora Maria Pina;

Felix Tile;

Filadelfo Avila Carrillo;
Francisco Sanchez;



J&K Floor Corp;

JCT Flooring;

Jose Javier Marin;

Lemus Tile;

Leos Flooring, LLC;

Martin Garcia;

Nora Canales;

Othon Delgado Ramas;

Resendiz Flooring;

Richard Bumbalough;

Richard Gerardo Loredo Gomez;

Robert Gillespie;

Roberto Morales Ferretiz;

Roberto Tile, Inc

Scorpio Tile Glass Work; and

Urias Flooring, Co., LLC;

Zenon Gutierrez Antunez;

Jesus Perez;

Fredy Perez and Venustiano Perez, Individually and D/B/A Fredy’s HVAC;
Nicholas Sota a’k/a Nicholas Soto, Individually and D/B/A Soto HVAC,;
Jason Weaver, Individually and D/B/A Tiger Mechanical; and
Panuncio Victoriano Martinez, Individually and D/B/A Victoriano HVAC, LLC;
Brothers Contractors, Inc.;

Brothers Contactors, LLC;

Nataren Contractors, LLC,;

Jimenez Contactors, LLC,;

Jimenez Contractors, Inc.;

Henry Construction, LLC,;

SL Commercial Construction, Inc.;

Rogelio Basilio-Vazquez;

Geovany Leiva;

Geovany Leiva D/B/A GSF Renovations, LLC;

GSF Renovations, LLC;

RJ Quality Construction, Inc.;

Rafael Bonzalez-Colazo, Individually and D/B/A RJ Commercial Construction, Inc.;
Santos Metal Works, LLC;

AHR Construction, Inc.;

Denny Concepcion;

RJ Commercial Construction, Inc.;

Safeway Roofing;

Torres Quality Construction;

JJS Commercial Construction, Inc.;

Jose Hernandez;

Bonilla Construction, Inc.; and

Jose P. Jimenez, Individually and D/B/A Bonilla Construction, Inc.;
Carlos Humberto Landaverry;



Ngan My Giang;

Landaverry Flooring, LLC;

Hector Flooring;

Scorpio Tile & Glassworks, Inc.;
Jose Javier Marin;

O&E Flooring;
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AlGJANAI0 SO0, ...t e e e e

Petitioner’s Response to Plaintiff’s Opposition to
Petitioner’s Petition for Writ of Supersedeas

......... Respondents.

Plaintiff’s response to the writ of supersedeas suffers from four principal defects. (1) It

confuses the stay of a specific order under Rule 241, SCACR with the jurisdictional limits on the

circuit courts for actions (i.e. the underlying case) under Rule 205, SCACR. (2) It fails to

address the substantive and fundamental issues D.R. Horton raised in the petition. (3) It

subverts Horton’s rights under the law to the plaintiff’s convenience. (4) It misstates or

misconstrues several of the facts and law. Much of this probably results from a fundamental



misunderstanding of the relationship between Rule 205 and Rule 241, which Justice Few
explained in Tillman v. Oakes, 398 S.C. 245, 728 S.E.2d 45 (Ct.App.2012).

For example, on page 8 its opposition, plaintiff states that Horton could only be entitled
to such a writ if it can show that it is falls under one of the exceptions in Rule 241(b), SCACR.
That misconstrues Rules 241(a), 241(b), and 205, SCACR and how they address different issues.

Rule 241 (a) provides an automatic stay of the order being appeal unless 241(b) provides
an exception to the automatic stay of the order being appealed. When 241(b) applies, it means
that a litigant does not have an automatic stay of an order under 241(a) but must instead ask the
circuit court for a stay. Horton’s appeal falls squarely within 241(a), which means an automatic
stay of the order occurred when Horton served the notice of appeal on September 1, 2023. The
circuit court may lift the automatic stay, which it did when the plaintiff made the request. That is
all that happened under Rule 241(a). Rule 241(b) does not apply, nor has 241(b) been applied to
this case.! Because the circuit court lifted the 241(a) automatic stay of the appealed orders, the
court currently is applying and enforcing those orders each day it proceeds with trial. It is
proceeding with and enforcing a bifurcation scheme that has been appealed. It is proceeding with
and enforcing a class certification order that has been appealed. It is proceeding with and
enforcing a limited discovery plan that has been appealed. It is proceeding with and enforcing its
summary judgment orders that have been appealed and that have resulted in a trial absent two
litigants and effectively striking Horton’s third-party plaintiff claims for contractual indemnity,
equitable indemnity, attorney’s fees, and defense costs. All of the foregoing is due to the circuit
court lifting the 241(a) automatic stay while simultaneously failing to comply with Rule 205,

SCACR.

1 Had 241(b) applied to this case, plaintiff would not have needed to ask the circuit court to lift the stay, because
there would not have been an automatic stay.



Plaintiff further confuses the issues when she asserts that Horton was required to file for a
writ in the trial court before seeking a writ of supersedeas in the appeals court. That is not the
case. Horton’s writ is to request that the appeals court respond to the trial court’s grant of
plaintiff’s motion to lift the 241(a) automatic stay and to proceed to trial despite Rule 205,
SCACR. Horton also asked the trial court to reconsider its decision to lift the automatic stay and
to delay the trial pending Horton’s appeal. The court denied that motion in a verbal order. Horton
has followed the correct procedure and asked the trial court repeatedly for the relief Horton now
asks the appeals court to provide. Moreover, the rules do not require Horton to seek a writ in the
trial court prior to filing its writ of supersedeas. Plaintiff confused Rules 241(a), (b), and 205,
SCACR.

Rule 205 is the heart of Horton’s petition for writ of supersedeas because the circuit court
has proceeded to start the jury selection and first couple of days of a month-long trial over
Horton’s objection and while Horton’s appeal is pending. Horton asked the court to delay the
trial in accordance with Rule 205, SCACR, the week before the trial started. As Horton
discussed in its petition for writ of supersedeas, there are immediately appealable orders within
the appeals court jurisdiction and interlocutory appealable issues. Plaintiff misconstrues or
misunderstands that Rule 205 precludes the circuit court from proceeding with any action that
the appeal may affect. In this appeal there are many ways in which the trial will be affected by
the orders on appeal. Litigants are absent due to the summary judgment orders. Third-party
plaintiff claims have been eliminated. Third-party contributions have been impacted. Discovery
has led to injustice when only 10 class members plus the class representative were subject to
Horton’s discovery requests out of more than 200 homes at issue. The bifurcation scheme has

multiple liability phases and the first one leaves Horton as the only litigant potentially liable



despite all the other third, fourth and fifth-parties defendant. Class certification includes a
subclass that did not even purchase their homes from Horton. Class member commonality is
questionable, and statute of limitations issues are outstanding, among other issues. Plaintiff has
not addressed these issues. She has simply asserted over and over again that Horton’s claims are
not “derivative,” which is not even the legal standard for analyzing a request for supersedeas.

There are further issues and nuances that will be presented in Horton’s brief on appeal,
but it is clear from the depth, breadth, and intertwined issues, that Rule 205 should have been
honored by the circuit court. Horton requests the writ of supersedeas to preserve its substantive
and trial rights pending its appeal.?

Plaintiff’s opposition to the writ of supersedeas misconstrues some issues and some of
the “facts” it references are incorrect. Most of these are related to procedure. The plaintiff’s
resort to procedure highlights that it has no substantive arguments against the merits of Horton’s
petition. Its procedural arguments fail on both the law and the facts.

The notice of appeal was generally served on September 1, 2023, and plaintiff’s counsel
was served that day. Horton’s appeal was served in the trial court via electronic means on
September 1, and plaintiff’s counsel is aware of this fact because plaintiff’s counsel served a
motion to lift the stay and continue with the trial that same day, which was heard that same day.>
Technical difficulties with the circuit court filing system in Anderson County prevented posting,

but Horton did timely file.* Also, pursuant to Rule 203(d)(B), SCACR Horton has 10 days to file

2 Plaintiff states that Horton has somehow benefitted from the unfair class certification that it is being forced to
litigate. That is an untrue characterization. Horton has objected to the class certification at every juncture. Forcing
settlement by imposing unfair class certification is no benefit to Horton. The benefit is to the plaintiff and other
parties. That is one of the reasons that Horton has appealed and that the appellate court should impose a
supersedeas.

3 1t is in response to the circuit court’s decision on plaintiff’s motion to lift the stay and proceed with trial that
Horton’s writ of supersedeas was filed, after asking the circuit court to reconsider its decision.

4 The notice of appeal was sent to the trial court using the technical difficulties method because the Anderson
County system for filing was overwhelmed in this case and the technical difficulties means of filing is used in those



the previously served notice of appeal with the trial court, which has not yet expired. The appeal
is properly before the appeals court.

The motion for reconsideration of the grant of summary judgment to Builders Services
Group (number 1 in the notice of appeal) was timely filed on August 7, 2023, several hours after
the expanded order was filed by the court. Horton’s motion to reconsider was timely and Horton
was not required to file a motion to reconsider the Form 4 order when the court had indicated an
expanded order was forthcoming. Plaintiff’s counsel was served. The order is on page 9 in the
appendix for the writ of supersedeas and shows a filed date stamp and time of August 7, 2023 at
3:39 pm and the motion for reconsideration shows a filed date stamp and time of August 7, 2023
at 7:24 p.m. The motion for reconsideration is attached hereto as Exhibit 2.

The motions for reconsideration of the grant of summary judgment to IBP Assets
(number 2 in the notice of appeal) were filed within 10 days of the Form 4 order and within 10
days of the expanded order. While Plaintiff’s counsel is technically correct that the trial court did
not formally rule on the second motion to reconsider, it did deny the motion to reconsider the
Form 4 order on August 18, 2023, and it commenced trial without third-party defendant IBP
Assets being put back into the case, thereby effectively denying the second motion to reconsider.
The issues raised in the Form 4 motion to reconsider cover the expanded order, which was
denied by the court on August 18, 2023. Had Horton not appealed, undoubtedly plaintiff would
then argue that it was foreclosed from a later appeal because it had not appealed at this time.

The motion for reconsideration of the trial plan order was also timely served and filed
electronically, as plaintiff’s counsel is aware. This was through the court’s technical issues filing

procedure due to its technical issues, which have been not infrequent in this case due to the

circumstances. Plaintiff’s counsel was served with the technical difficulties email, which is attached hereto as
Exhibit 1.
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volume of documents and the number of people being served in this voluminous case. Filing the
technical issues email with the document tolls the date of filing, thus the motion was filed for
date purposes on August 28, 2023, within 10 days of the order. The email filing of the motion
with the court under the technical difficulties process the court has set up for this case shows the
motion for reconsideration was timely filed.

Phase 1 of the trial has commenced, and it has barely begun — only now two days of trial
completed after the jury selection in a month-long trial. Moreover, Horton served its appeal the
week before trial started and asked the circuit court not to commence the trial. Every phase of
this improperly bifurcated trial impacts Horton’s rights on appeal and the summary judgment
motions on appeal.® Horton’s claims are intertwined with every aspect of the plaintiff’s case —
including who is present at the defense table during each phase and who testifies in this contorted
“class action.” The court’s decision in the summary judgment orders pervade the entire case as to
liability, defenses, indemnities, contribution, and attorney fees. Plaintiff has not addressed any of
these substantive issues.

Plaintiff’s counsel makes much of the fact that trial has commenced and for that reason
the writ should not be issued. But such a contention serves to punish the litigant who has
repeatedly tried to have its voice heard only to be denied. Horton did not decide that the trial
should proceed. Horton asked the court to delay the trial because it is clear from the issues in the
notice of appeal that the current iteration of the trial forfeits Horton’s appellate rights and is
manifestly unjust. In fact, plaintiff was the only litigant who wanted to proceed to trial at this

time. The trial court could have delayed the trial at no cost to any litigant and no burden to any

> Plaintiff’s counsel states that Horton has appealed the denial of a motion for summary judgment. No such order is
included in the notice of appeal.
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juror. Horton’s rights should not be usurped because a civic center was rented for part of one day
for jury selection. Trial could have been easily postponed.

Horton’s appeal is proper. The grant of summary judgment is immediately appealable
and must be appealed to preserve the appellant’s rights. The trial court granted summary
judgment to two third-party defendants on the eve of trial. Horton had to respond to those orders
or lose its rights. Those two summary judgments go to the heart of Horton’s case as discussed in
the petition for the writ of supersedeas. The other orders call into question grave concerns about
how the trial court’s orders harm Horton’s ability to have a fair and just trial. Deciding the
issues in the notice of appeal now will preserve judicial resources and provide clarity for the case
going forward. Accordingly, Horton respectfully request the Court of Appeals to issue the
requested supersedeas.

SIGNATURES TO FOLLOW
September 8, 2023
Greenville, SC
Respectfully Submitted,

s/ Carl F. Muller

Carl F. Muller, SC Bar #4131

Carl F. Muller, Attorney-at-Law, P.A.
PO Box 1717

Greenville, SC 29602-1717
864-991-8904 Phone

864-751-2831 FAX
carl@carlmullerlaw.com

Attorney for Appellant D.R. Horton, Inc.

John T. Crawford Jr. (SC Bar # 69682)
Jason Imhoff (SC Bar # 69355)
Kimila L. Wooten (SC Bar #64516)
704 E. McBee Ave.

Greenville, SC 29601

(864) 242-4899
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(864) 242-4844 (fax)
Crawford@conlaw.com
Imhoff@conlaw.com
wooten@conlaw.com

Attorneys for Petitioner D.R. Horton, Inc.

Other Counsel of Record:

Justin O’Toole Lucey, Esq.
Dabny Lynn, Esq.

Sohayla R. Townes, Esq.
Justin O’Toole Lucey, P.A.
P.O. Box 806

Mount Pleasant, SC 29465-0806
jlucey@lucey-law.com
dlynn@Ilucey-law.com
stownes@lucey-law.com
amixson@lucey-law.com
vgarner@lucey-law.com
Attorneys for Plaintiff

Christopher M. Adams, Esquire

James L. Williams, Esquire

Collins and Lacey

1330 Lady Street, 6th Floor

Columbia, SC 29201

cadams@collinsandlacy.com
jwilliams@collinsandlacy.com
tjefferson@collinsandlacy.com
rcampbell@collinsandlacy.com

Attorneys for Third-Party Defendant A&J Framing, Inc.

Mark S. Barrow, Esquire

Christy E. Mahon, Esquire

Sweeny, Wingate & Barrow, P.A.

P.O. Box 12129

Columbia, SC 29211

cem@swblaw.com

mha@swblaw.com

Attorneys for Third-Party Defendant A-Z, Inc.

Christopher D. Scalzo, Esquire
Turner Padgett Graham & Laney, P.A.
200 East Broad Street, Suite 250
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Greenville, SC 29601

cscalzo@turnerpadget.com

Kbranham@turnerpadget.com

Attorney for Third-Party Defendant AJ Landscaping & Grading, LLC

Thomas F. Dougall, Esquire

Michal Kalwajtys, Esquire

1708 Woodcreek Farms Road

Elgin, SC 29045

tdougall@dougallfirm.com

mkalwajtys@dougallfirm.com

Attorneys for Third-Party Defendant AllPro Textures, LLC

Townes B. Johnson, 11, Esquire

Townes B. Johnson, 111, LLC

Bank of America Building

101 N. Main Street

Third Floor - Suite 302 (29601)

P.O. Box 9246 Greenville, SC 29604
tjohnson@sc.legal

Attorney for Third-Party Defendant Alpha E.M.C.
a/k/a Alpha Environmental Management Corp., LLC

C. Reed Teague, Esquire

The Ward Law Firm, PA

233 S. Pine Street (29302)

P.O. Box 5663

Spartanburg, SC 29304

rteague@wardfirm.com

asmith@wardfirm.com

afine@wardfirm.com

Attorney for Third-Party Defendants Alpha Omega Construction Group, Inc

James Bryson, Esquire

R. Michael Ethridge, Esquire

Ethridge Law Group

1100 Queensborough Blvd., Ste. 200

Mt. Pleasant, SC 29464

jbryson@ethridgelawgroup.com

methridge@ethridgelawgroup.com

rpruzin@ethridgelawgroup.com

Attorneys for Third-Party Defendant American Concrete and Precast, Inc.
a/k/a ACP Concrete, Inc.
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David S. Cobb, Esquire

Turner, Padget, Graham & Laney, P.A.

40 Calhoun Street, Suite 200 (29401)

P.O. Box 22129

Charleston, SC 29413-2129

dcobb@turnerpadget.com

HHagen@TurnerPadget.com

SBethell@TurnerPadget.com

Attorney for Third-Party Defendant Atlanta Floor Designs Center

Katherine A. Walker, Esquire

Josh Duncan, Esquire

James K. Bryson, Esquire

Dylan C. Kidd, Esquire

Ethridge Law Group, LLC

1100 Queensborough Blvd., Suite 200
Mount Pleasant, SC 29464
kwalker@ethridgelaweroup.com
jbryson@ethridgelawgroup.com
dkidd@ethridgelawgroup.com
jduncan@ethridgelawgroup.com
Attorneys for Third-Party Defendant A Grade Above Others, LLC

R. Trippett Boineau, I11, Esquire
George C. James, Ill, Esquire
McAngus Gouelock & Courie, LLC
1320 Main Street, 10th Floor (29201)
P.O. Box 12519

Columbia, SC 29211
trippett.boineau@mgclaw.com
george.jarnes@mgclaw.com
liz.davison@mgclaw.com
mrutland@mgclaw.com

Attorneys for Third-Party Defendants BKF Builders, Inc.

Stephen P. Hughes, Esquire
William H. Cox, 11, Esquire
Howell, Gibson & Hughes, P.A.
P.O. Box 40

Beaufort, SC 29901-0040
sphughes@hghpa.com
wcox@hghpa.com
radkins@hghpa.com
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kwillis@hghpa.com

scombites@hghpa.com

Attorneys for Third-Party Defendants BMC East, LLC
f/k/a Stock Building Supply, LLC

Eric R. Tonnsen, Esquire

Elizabeth A. Moore, Esquire

Eller Tonnsen Bach, LLC

1306 S. Church Street

Greenville, SC 29605

etonnsen@etblawfirm.com

Imoore@etblawfirm.com

emiller@etblawfirm.com

Attorneys for Third-Party Defendants Brand-Vaughn Lumber Co., Inc.

L. Dean Best, Esquire

Stefan Graff, Esquire

Best Law, P.A.

P.O. Box 2374

Mt. Pleasant, SC 29465

dean@bestlawsc.com

stefan@bestlawsc.com

dani@bestlawsc.com

Attorneys for Third-Party Defendant Bravo Carpenters, Inc.

Stephen P. Hughes, Esquire
William H. Cox, 11, Esquire
Howell, Gibson & Hughes, P.A.
P.O. Box 40

Beaufort, SC 29901-0040
sphughes@hghpa.com
wcox@hghpa.com
radkins@hghpa.com
kwillis@hghpa.com
scombites@hghpa.com
Attorneys for Third-Party Defendant Builders FirstSource Southeast Group, LLC
a/k/a Builders FirstSource, Inc.

N. Keith Emge, Jr., Esquire
Jessica W. Stratta, Esquire
Resnick & Louis, P.C.

146 Fairchild Street, Suite 130
Charleston, SC 29492
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cemge@rlattornevs.com

jstratta@rlattorneys.com

vmyers@rlattorneys.com

mjustman@rlattorneys.com

Attorneys for Third-Party Defendant Builder Services Group, LLC
f/k/a Masco Contractor Services Central, Inc. f/k/a Gale Industries, Inc.
d/b/a Gale Contractor Services

Michael L. Leech, Esquire
Clawson & Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston, SC 29492-8144
mleech@clawsonandstaubes.com
twalker@clawsonandstaubes.com

and

Allen L. DuPre, Esquire

Lyles & Associates

1037 Chuck Dawley Blvd.

Mount Pleasant, SC 29464

ald@lylesfirm.com

ebr@lylesfirm.com

Attorneys for Third-Party Defendant Cannady Siding & Gultter, Inc.

C. Reed Teague, Esquire

The Ward Law Firm, PA

233 S. Pine Street (29302)

P.O. Box 5663

Spartanburg, SC 29304

rteague@wardfirm.com

asmith@wardfirm.com

afine@wardfirm.com

Attorney for Third-Party Defendants Caryl Mechanicals 11, Inc.
a/k/a Caryl Mechanicals, Inc.

Shelley S. Montague, Esquire
Eleanor L. Jones, Esquire

Johnston Cox, Esquire

Gallivan, White & Boyd, P.A.

1201 Main Street, Suite 1200 (29201)
P.O. Box 7368

Columbia, SC 29202
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smontaguel@awblawfirm.com

jcox@gwblawfirm.com

ejones@gwblawfirm.com

ljones@qgwblawfirm.com

jcobb@gwblawfirm.com

Attorneys for Third-Party Defendant CBU Enterprises, Inc.

Stephen P. Hughes, Esquire
William H. Cox, 11, Esquire
Howell, Gibson & Hughes, P.A.
P.O. Box 40

Beaufort, SC 29901-0040
sphughes@hghpa.com
wcox@hghpa.com
radkins@hghpa.com
kwillis@hghpa.com
scombites@hghpa.com
Attorneys for Third-Party Defendant Coleman Floor, LLC

Eric R. Tonnsen, Esquire

Elizabeth A. Moore, Esquire

Eller Tonnsen Bach, LLC

1306 S. Church Street

Greenville, SC 29605

etonnsen@etblawfirm.com

Imoore@etblawfirm.com

emiller@etblawfirm.com

Attorneys for Third-Party Defendant Cortes Painting, LLC

Caroline M. Gieser, Esquire

Shook, Hardy & Bacon, LLP

1230 Peachtree Street, Suite 1200

Atlanta, GA 30309

ccieser@shb.com

Attorney for Third-Party Defendant CPI Security Systems, Inc.

Jacqueline Dixon Phillips, Esquire Theodore Parker, 11, Esquire
Parker Nelson & Associates

211 King Street, Suite 202

Charleston, SC 29401

jdixon@pnalaw.net

tparker@pnalaw.net

Attorney for Third-Party Defendant Ferguson Enterprises, Inc.
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Sonaly Hendricks, Esquire

Danny Lynch, Esquire

Pierce Sloan Kennedy & Early, LLC
The Blake-Grimké House

321 East Bay Street (29401)

P.O. Box 22437

Charleston, SC 29413-2437
sonalyhendricks@piercesloan.com
daniellynch@piercesloan.com
sherrymanning@piercesloan.com
lindsaygrady@piercesloan.com
Attorneys for Third-Party Defendant Five Star Construction, Inc.

F. Heyward Grimball, Esquire

Richardson, Plowden & Robinson, P.A.

235 Magrath Darby Blvd., Ste. 100

Mount Pleasant, SC 29464

fhgrimball@richardsonplowden.com
eseelig@richardsonplowden.com

Attorney for Third-Party Defendant Five Star Foundations, LLC

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, I11, Esquire
Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
jross@rclawsc.com
pcristaldi@rclawsc.com
esheets@rclawsc.com
bmyers@rclawsc.com
ewelk@rclawsc.com
imyers@rclawsc.com
Kbarnes@rclawsc.com
bdeshields@rclawsc.com
Attorneys for Third-Party Defendants Galloway-Bell, Inc.
a/k/a Galloway-Bell, Inc. 11

W. Duffie Powers, Esq.
Gallivan, White & Boyd, P.A.
55 Beattie Place, Ste. 1200
Greenville, SC 29301
dpowers@gwblawfirm.com
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Attorneys for GBS Building Supply, Inc.- US LBM, LLC
f/k/a GBS Building Supply, Inc.

David W. Holmes, Esquire

Holmes Law Firm

712 North Main Street

Greenville, SC 29609

davidholmes@holmes-law.com

Attorney Third-Party Defendant General Shale Brick, Inc.

Everett A. Kendall, I, Esquire

Jordan Davis, Esquire

Scott W. Giblin, Esquire

Murphy & Grantland, P.A.

4406-B Forest Drive

Columbia, SC 29206

rkendall@murphvgrantland.com

jcdavis@murphygrantland.com

sgiblin@murphygrantland.com

mtaylor@murphygrantland.com
mtinsley@murphygrantland.com

Attorneys for Third-Party Defendants Installed Building Products, LLC
a/k/a Installed Building Products 11, LLC; and IBP Asset, LLC
d/b/a Blue Ridge Building Products, LLC

Blinn Lawrence Cushman, Esquire
Elizabeth Ann Martineau, Esquire
Lee Thomas, Esquire

Martineau King

8701 Red Oak Blvd., Ste. 100
Charlotte, NC 28217
bcushman@martineauking.com
emartineau@martineauking.com
Ithomas@martineauking.com
mpitts@martineauking.com
bdeshields@rclawsc.com

Attorneys for Third-Party Defendants JLS Masonry, Inc.

W. Duffie Powers, Esquire
Carter Massingill, Esquire
Gallivan, White & Boyd, P.A.
55 Beattie Place, Ste. 1200
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Greenville, SC 29301

dpowers@gwblawfirm.com

cmassingill@gwblawfirm.com

ebehymer@gwblawfirm.com

Attorneys for Third-Party Defendant Kings Landscaping, LLC

R. Trippett Boineau, 111, Esquire
George C. James, Il1, Esquire
McAngus Gouelock & Courie, LLC
1320 Main Street, 10th Floor (29201)
P.O. Box 12519

Columbia, SC 29211
trippett.boineau@maclaw.com
george.jarnes@mgclaw.com
liz.davison@mgclaw.com
mrutland@mgclaw.com

Attorneys for Third-Party Defendant L&M Electric

Steven L. Smith, Esquire

Smith, Closser & Wheeler, PA

7455 Cross Country Road, Suite 1 (29418)

P.O. Box 40578

Charleston, SC 29423

ssmith@scnlaw.com

apittman@scnlaw.com

Attorney for Third-Party Defendant Lade-Danlar, Inc.

S. Markey Stubbs, Esquire

JC Davis, Esquire

Baker Ravenel Bender

P.O. Box 8057

Columbia, SC 29202

mstubbs@brblegal.com

jdavis@brblegal.com

jowens@brblegal.com

Attorney for Third-Party Defendant Landshapers, LLC

Heath M. Stewart, 111, Esquire
Michael Trask, Esquire

McAngus Goudelock & Courie, LLC
1320 Main Street

Meridian, 10th Floor

Columbia, SC 29201
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heath.stewart@mgclaw.com

Michael.trask@mgclaw.com

Chloe.Romanstine@mgclaw.com

jessica.coleman@mgclaw.com

Attorney for Third-Party Defendant Long Heating & Air Conditioning, Inc.

Wesley Dickinson Peel, Esquire

J. Cole Hancock, Esquire

Bruner Powell Wall & Mullins, LLC

1735 St. Julian Place, Suite 200

Columbia, SC 29204

wpeel@brunerpowell.com

jcolehancock@brunerpowell.com

Attorney for Third-Party Defendant M&L General Construction, LLC
a/k/a M&L General Construction, Inc.

Kevin W. Mims, Esquire
Whit Perrin, Esquire
Rachel N. Stewart, Esquire
Luzuriaga Mims, LLP
1156 King Street
Charleston, SC 29403
kmims@Imlawllp.com
wperrin@Imlawllp.com
rstewart@Imlawllp.com
tlames@Imlawllp.com
Imsupport@Imlawllp.com
Attorneys for Third-Party Defendant M&L Reyna Construction, LLC

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, 111, Esquire
Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
jross@rclawsc.com
pcristaldi@rclawsc.com
esheets@rclawsc.com
bmyers@rclawsc.com
ewelk@rclawsc.com
imyers@rclawsc.com
kbarnes@rclawsc.com
Attorneys for Third-Party Defendant M&M Foundations, LLC
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F. Heyward Grimball, Esquire

Richardson, Plowden & Robinson, PA

235 MaGrath Darby Blvd., Suite 100

Mt. Pleasant, SC 29464

fharimball@richardsonplowden.com
eseelig@richardsonplowden.com
mjustman@richardsonplowden.com
cgourdine@richardsonplowden.com
penright@richardsonplowden.com

Attorneys for Third-Party Defendant Manale Landscaping, LLC

Blinn Lawrence Cushman, Esquire
Elizabeth Ann Martineau, Esquire
Lee Thomas, Esquire

Martineau King

8701 Red Oak Blvd., Ste. 100
Charlotte, NC 28217
bcushman@martineauking.com
emartineau@martineauking.com
Ithomas@martineauking.com
mpitts@martineauking.com
Attorneys for Third-Party Defendant MJ Cowboys, LLC

R. Trippett Boineau, 111, Esquire
George C. James, Ill, Esquire
McAngus Gouelock & Courie, LLC
1320 Main Street, 10th Floor (29201)
P.O. Box 12519

Columbia, SC 29211
trippett.boineau@mgclaw.com
george.jarnes@mgclaw.com
liz.davison@mgclaw.com
mrutland@mgclaw.com

Attorneys for Third-Party Defendant Nazareth Builders, LLC

Jillian Barton, Esquire

Dunn Hollingsworth, Esquire

Robertson, Hollingsworth, Manos & Rahn
550 King Street, Ste. 300

Charleston, SC 29403

jsb@roblaw.net

ddh@roblaw.net
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Attorneys for Third-Party Defendant NB Contractors, LLC

Alan R. Belcher, Jr., Esquire

Connor E. Johnson, Esquire

Hall Booth Smith, P.C.

111 Coleman Blvd., Suite 301

Mt. Pleasant, SC 29464

abelcher@hallboothsmith.com

cjohnson@hallboothsmith.com

sfischer@hallboothsmith.com

Attorneys for Third-Party Defendant P&T Construction, Inc.
a/k/a P&T Construction, Inc.

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, I11, Esquire
Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
jross@rclawsc.com
pcristaldi@rclawsc.com
esheets@rclawsc.com
bmyers@rclawsc.com
ewelk@rclawsc.com
imyers@rclawsc.com
kbarnes@rclawsc.com
Attorneys for Third-Party Defendant P&L Enterprises, LLC

Stephen P. Hughes, Esquire
William H. Cox, Ill, Esquire
Howell, Gibson & Hughes, P.A.
P.O. Box 40

Beaufort, SC 29901-0040
sphughes@hghpa.com
wcox@hghpa.com
radkins@hghpa.com
kwillis@hghpa.com
scombites@hghpa.com
Attorneys for Third-Party Defendant ProBuild Company, LLC
a/k/a ProBuild Holdings, Inc.

Charles O. Williams, 111, Esquire
McAngus Goudelock & Courier, LLC
55 E. Camperdown Way, Ste 300 (29601)
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P.O. Box 2980

Greenville, SC 29602

cwilliams@mgclaw.com

melinda.owens@mgclaw.com

Attorney for Third-Party Defendant Rite Rug Company, Inc.
a/k/a Rite Rug Co.

William W. Watkins, Jr., Esquire

Olivia A. Matte, Esquire

Wall Templeton & Haldrup, P.A.

145 King Street, Suite 300 (29401)

P.O. Box 1200

Charleston, SC 29402
Trey.watkins@walltempleton.com
Olivia.rnatte@walltempleton.com
Christie.howell@walltempleton.com
Sarah.Schrodetzki@WallTempleton.com
Attorneys for Third-Party Defendant Rodney Howard Grading, Inc.
a/k/a Rodney Howard Grading Co.

Anne R. Culbreath, Esquire

Andrew N. Price, Esquire

325 Rocky Slope Road, Suite 201

Greenville, SC 29607

arculbreath@wjcblaw.com

aprice@wijcblaw.com

Attorney for Third-Party Defendant Sandlapper Concrete, LLC

Kirby D. Shealy, 111, Esquire

Luke Allen, Esquire

Adams and Reese, LLP

1501 Main Street, 5th Floor

Columbia, SC 29201

Kirby.shealy@arlaw.com

luke.allen@arlaw.com

monica.gende@arlaw.com

Attorneys for Third-Party Defendant Silver Line Building Products Corporation

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, I11, Esquire
Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
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jross@rclawsc.com

pcristaldi@rclawsc.com

esheets@rclawsc.com

bmyers@rclawsc.com

ewelk@rclawsc.com

imyers@rclawsc.com

kbarnes@rclawsc.com

Attorneys for Third-Party Defendants Sodfather, Inc. Landscape Contractors

N. Keith Emge, Jr., Esquire

Jessica W. Stratta, Esquire

Resnick & Louis, P.C.

146 Fairchild Street, Suite 130

Charleston, SC 29492

cemge@rlattornevs.com

jstratta@rlattorneys.com

vmyers@rlattorneys.com

mjustman@rlattorneys.com

Attorneys for Third-Party Defendant TopBuild Home Services, Inc.

W. Duffie Powers, Esq.

Gallivan, White & Boyd, P.A.

55 Beattie Place, Ste. 1200

Greenville, SC 29301

dpowers@gwblawfirm.com

Attorneys for Tucker Materials, Inc. a/k/a Gypsum

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, I11, Esquire
Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
jross@rclawsc.com
pcristaldi@rclawsc.com
esheets@rclawsc.com
bmyers@rclawsc.com
ewelk@rclawsc.com
imyers@rclawsc.com
Kbarnes@rclawsc.com
Attorneys for Third-Party Defendant Willow Tree Landscaping, Inc.

Clark W. DuBose, Esquire
Alexander G. Mende, Esquire
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Haynesworth Sinkler Boyd
1201 Main Street, 22nd Floor
Columbia, SC 29201-3226
cdubose@hsblawfirm.com
amende@hsblawfirm.com
bvaldes@hsblawfirm.com
agraham@hsblawfirm.com
cgarner@hsblawfirm.com

and

R. Batten Farrar, Esquire

R. Bryan Barnes, Esquire

Rogers Townsend

401 North Main Street, Ste. 100

Greenville, SC 29601
Batten.farrar@rogerstownsend.com
bryan.barnes@rogerstownsend.com
joanne.allen@rogerstownsend.com

Attorneys for Fourth-Party Defendant Aaron D. Peris

Christopher M. Adams, Esquire

James L. Williams, Esquire

Collins & Lacy, P.C.

P.O. Box 12487

Columbia, SC 29211

cadams@collinsandlacy.com

jwilliams@collinsandlacy.com

Attorney for Fourth-Party Defendants Antonio Flooring, LLC
and Bryan’s Flooring Services, LLC

John D. Harjehausen, Esquire

James P. Walsh, Esquire

Clarkson, Walsh & Coulter, P.A.

1164A Woodruff Road

Greenville, SC 20607

jharjehausen@clarksonwalsh.com

jwalsh@clarksonwalsh.com

chumberger@clarksonwalsh.com

Attorneys for Fourth-Party Defendant Carlos Humberto Landaverry
d/b/a Landaverry Flooring
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Ron Tate, Esquire

Lee Nanney, Esquire
Gallivan, White & Boyd P.A.
P.O. Box 10589 (29603)

55 Beattie Place, Suite 1200
Greenville, SC 29601
rtate@gwblawfirm.com
Inanney@gwblawfirm.com
ebehymer@gwblawfirm.com
kpedersoli@gwblawfirm.com
Attorneys for Fourth-Party Defendant Carolina Hernandez
d/b/a Josue’s Flooring, LLC

Robert D. Moseley, Jr., Esquire
Gerald Thomas Chase, Esquire

D. Lesesne Phillips, Esquire
Moseley Marcinak Law Group, LLP
4324 Wade Hampton Blvd., Ste. B
P.O. Box 26148

Greenville, SC 29687
Rob.moseley@momarlaw.com
Tom.chase@momarlaw.com
Lesesne.phillips@momarlaw.com
Attorneys for Fourth-Party Defendant Enriquez Floors, LLC

Bonum S. Wilson, Esquire

Brandon T. Reeser, Esquire

Wilson, Heyward & Reeser, LLC

924 Folly Road (29412)

P.O. Box 13177

Charleston, SC 29322
bwilson@wilsonheyward.com
breeser@wilsonheyward.com
loneil@wilsonheyward.com

Attorneys for Fourth-Party Defendants Fredy Perez,
Individually and d/b/a Fredy’s HVAC

Robert D. Moseley, Jr., Esquire
Gerald Thomas Chase, Esquire

D. Lesesne Phillips, Esquire
Moseley Marcinak Law Group, LLP
4324 Wade Hampton Blvd., Ste. B
P.O. Box 26148
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Greenville, SC 29687

Rob.moseley@momarlaw.com

Tom.chase@momarlaw.com
Lesesne.phillips@momarlaw.com

Attorneys for Fourth-Party Defendant Garcia’s Carpet, Inc.

Glenn Elliott, Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA

181 East Evans Street, Suite 409 (29506)

P.O. Box 1931 (29503)

Florence, South Carolina

ege@aikenbridges.com

slh@aikenbridges.com

clf@aikenbridges.com

Attorney for Fourth-Party Defendant Geovany Liva

John Elliott Rogers, 11, Esquire
T. Jonathan Clark, Esquire
The Ward Law Firm, P.A.

233 South Pine Street
Spartanburg, SC 29302
jrogers@wardirm.com
jclark@wardfirm.com
kparham@wardfirm.com
ssantana@wardfirm.com

and

Caroline Kathryn Hicks, Esqg.

Robert T. Lyles, Jr., Esq.

Lyles & Associates, LLC

1037 Chuck Dawley Blvd., Ste. G-100

Mount Pleasant, SC 29464

rtl@lylesfirm.com

ckh@lylesfirm.com

sms@lylesfirm.com

Attorneys for Fourth-Party Defendant Harrelson Painting, LLC

W. McElhaney White, Esquire

Holcombe Bomar, P.A.

P.O. Box 1897

Spartanburg, SC 29304

mwhite@holcombebomar.com
Icopeland@holcombebomar.com

Attorney for Fourth-Party Defendant Hector Flooring, Inc.
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Bonum S. Wilson, Esquire

Brandon T. Reeser, Esquire

Wilson, Heyward & Reeser, LLC

924 Folly Road (29412)

P.O. Box 13177

Charleston, SC 29322

bwilson@wilsonheyward.com

breeser@wilsonheyward.com

loneil@wilsonheyward.com

Attorneys for Fourth-Party Defendant Henry Construction, LLC

Kristian M. Cross, Esquire

Thomas Pritchard, Esquire

Vernis & Bowling of Columbia, LLC
2711 Middleburg Drive, Suite 216
Columbia, SC 29204
KCross@SCarolina-Law.com
rberlin@scarolina-law.com
tpritchard@scarolina-law.com

and

James Merritt, Jr., Esquire

Cody McCollum, Esquire

30 Perimeter Park Drive, Ste. 200

Atlanta, GA 30341

jmerritt@georgia-law.com

cmccollum@ageorgia-law.com

rberlin@scarolina-law.com

Attorneys for Fourth-Party Defendant Huttig Building Products

John D. Harjehausen, Esquire

James P. Walsh, Esquire

Clarkson, Walsh & Coulter, P.A.

1164A Woodruff Road

Greenville, SC 20607
jharjehausen@clarksonwalsh.com
jwalsh@clarksonwalsh.com
chumberger@clarksonwalsh.com

Attorneys for Fourth-Party Defendant Jesus Perez

Stacey P. Canaday, Esquire

30



Tupper, Grimsley, Dean & Canaday

611 Bay Street

Beaufort, SC 29902

staceycanaday@tgdcpa.com

Morgan.reeves@tgdcpa.com

Attorney for Fourth-Party Defendants Jimenez Contractors, LLC,
Juan Jimenez a/k/a Juan Rene Jimenez a/k/a Rene Jimenez Bonilla,
Individually and d/b/a Jimenez Contractors, Inc.

L. Darby Plexico, Esquire

Brown & Brehmer

1720 Main Street, Suite 201

P.O. Box 7966

Columbia, SC 29202

Idp@brownandbrehmer.com

Iw@brownandbrehmer.com

Attorneys for Fourth-Party Defendant Nataren Contractors, LLC

John D. Harjehausen, Esquire

James P. Walsh, Esquire

Clarkson, Walsh & Coulter, P.A.

1164A Woodruff Road

Greenville, SC 20607

jharjehausen@clarksonwalsh.com

jwalsh@clarksonwalsh.com

chumberger@clarksonwalsh.com

Attorneys for Fourth-Party Defendant Ngan My Giang d/b/a Landaverry Flooring

Mark S. Barrow, Esquire

Christy E. Mahon, Esquire

Sweeny, Wingate & Barrow, P.A.

P.O. Box 12129

Columbia, SC 29211

msb@swblaw.com

cem@swblaw.com

mha@swblaw.com

Attorneys for Fourth-Party Defendant Nicholas Soto a/k/a Nicholas Soto, Individually and
d/b/a Soto HVAC

Clark W. DuBose, Esquire
Alexander G. Mende, Esquire
Haynesworth Sinkler Boyd
1201 Main Street, 22nd Floor
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Columbia, SC 29201-3226
cdubose@hsblawfirm.com
amende@hsblawfirm.com
bvaldes@hsblawfirm.com
agraham@hsblawfirm.com
cgarner@hsblawfirm.com

and

R. Batten Farrar, Esquire

R. Bryan Barnes, Esquire

Rogers Townsend

401 North Main Street, Ste. 100
Greenville, SC 29601
Batten.farrar@rogerstownsend.com
bryan.barnes@rogerstownsend.com
joanne.allen@rogerstownsend.com

Attorneys for Fourth-Party Defendant Panuncio Victoriano Martinez,
Individually and d/b/a Victoriano HVAC, LLC

Bonum S. Wilson, 11, Esquire

Brandon T. Reeser, Esquire

Wilson Heyward & Reeser, LLC

P.O. Box 13177

Charleston, SC 29422

bwilson@wilsonheyward.com

breeser@wilsonheyward.com

Attorneys for Fourth-Party Defendant Saguay Flooring, LLC

William Ansel Collins, Jr.

Michal Kalwajtys

Baker Ravenel @ Bender, LLP

3710 Landmark Drive Suite 400

Columbia SC 29204

mkalwajtys@brblegal.com

wceollins@brblegal.com

Attorneys for Fourth-Party Defendant Scorpio Title & Glassworks, Inc.

Brian E. Wolfe, Esquire

Wolfe, Campbell, Gunst & Hinson, PLLC
215 Queens Road, Suite 200

Charlotte, NC 29204
bwolfe@wolfe-campbell.com
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aschieber@wolfe-campbell.com
bchapman@wolfe-campbell.com
Attorney for Fourth-Party Defendant SL Commercial Construction, Inc.

Brandon P. Jones, Esquire

Wesley Harkness

Jake Biltoft

The McKay Firm

3700 Forest Drive, Suite 404 (29204)
P.O. Box 7217

Columbia, SC 29202
bjones@mckayfirm.com
wharkness@mckayfirm.com
jbiltoft@mckayfirm.com

Attorneys for Fourth-Party Defendant Therma-Tru Ltd

Anne R. Culbreath, Esquire

Willson Jones Carter & Baxley

325 Rocky Slope Road, Suite 201

Greenville, SC 29607

arculbreath@wjcblaw.com

bmhayes@wjcblaw.com

Attorney for Fourth-Party Defendant Vinny’s Perfection Flooring, LLC

Phillip E. Reeves, Esquire

Gallivan White Boyd

55 Beattie Place, Suite 1200 (29601)

P.O. Box 10589

Greenville, SC 29603

preeves@gwblawfirm.com

Attorney for Fourth-Party Defendant Zenon Guiterrez Antunez
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From: Kelly Nix

Sent: Friday, September 1, 2023 8:34 AM

To: technicaldifficulties@andersoncountysc.org

Cc: rssprouselc@sccourts.org; rssprousesc@sccourts.org; "Mac" W. McElhaney White
<mwhite@holcombebomar.com>; A. Merrit <amerrit@arslawsc.com>; A. Merritt
<amerritt@arslawsc.com>; Alan Belcher <abelcher@hallboothsmith.com>;
ald@lylesfirm.com; Alex Fine <afine@wardfirm.com>; Stephanie Simpson
<simpson@conlaw.com>; Alex Mende <amende@hsblawfirm.com>;
alisha.burns@mgclaw.com; Allen Graham <agraham@hsblawfirm.com>; Allison Burns
<aburns@barnwell-whaley.com>; Amanda Black <amanda.black@momarlaw.com>;
Amelia Conte <ameliaconte @tgdcpa.com>; Amy Schieber <aschieber@wolfe-
campbell.com>; Amy Smith <asmith@wardfirm.com>; Annette Mixon <amixson@|Iucey-
law.com>; anprice@wijcblaw.com; B. Wilson <bawilson@murphygrantland.com>; Battan
Farrar <Batten.farrar@rogerstownsend.com>; becky Jetzke <bjetzke@mckayfirm.com>;
Beth Valdes <bvaldes@hsblawfirm.com>; Beverly Mitton <bmitton@barnwell-
whaley.com>; Blinn Lawrence Cushmann (bcushman@martineauking.com)
<bcushman@martineauking.com>; bmyers@rclawsc.com; Bo Williams
<cwilliams@mgclaw.com>; Bonum S. Wilson, Il <bwilson@wilsonheyward.com>; Brandi
Chapman <bchapman@wolfe-campbell.com>; Brandon Adams
<badams@richardsonplowden.com>; Brandon Jones <bjones@mckayfirm.com>;
Brandon Reeser <breeser@wilsonheyward.com>; Brian Wolfe <bwolfe @wolfe-
campbell.com>; Bryan Barnes <bryan.barnes@rogerstownsend.com>; C. Johnson
<cjohnson@hallboothsmith.com>; C. Williams <cwilliams@gwblawfirm.com>; Cara Smith
<smith@conlaw.com>; Caroline Hicks <ckh@Ilylesfirm.com>; Cathy Humberger
<chumberger@clarksonwalsh.com>; cemge@rlattorneys.com; Charlotte Winckler
<cwinckler@lucey-law.com>; Chip Collins <wcollins@brblegal.com>; Chloe Romanstine
<chloe.romanstine@mgclaw.com>; Christopher Adams <cadams@-collinsandlacy.com>;
Christopher D. Scalzo (cscalzo@turnerpadget.com) <cscalzo@turnerpadget.com>;
Christy E. Mahon, Esq. <cem@swblaw.com>; Clark Dubose
<cdubose@hsblawfirm.com>; cmassingill@gwblawfirm.com; Connie Richardson
<cwells@mgclaw.com>; D. Lesesne Phillips <Lesesne.phillips@momarlaw.com>; Dabny
Lynn <dlynn@lucey-law.com>; Dani Knecht <dani@bestlawsc.com>; Daniel Hutchinson
<dhutchinson@rclawsc.com>; Danielle Lynch <daniellynch@piercesloan.com>; Danielle
Wegener <dwegener@arslawsc.com>; David Cobb <dcobb@turnerpadget.com>; David
Paavola <paavola@conlaw.com>; Dean Best <dean@bestlawsc.com>; Duffie Powers
<dpowers@gwblawfirm.com>; Dunn Hollingsworth <ddh@roblaw.net>; E. Sheets
<esheets@rclawsc.com>; Ed Buckley <ebuckley@ycrlaw.com>; Elizabeth Castle
<libby.castle@roblaw.net>; Ellen Behymer <ebehymer@gwblawfirm.com>;
emartineau@martineauking.com; Emily Seelig <ESeelig@richardsonplowden.com>;
Erica Rehorn <ebr@lylesfirm.com>; Evan Carter <ecarter@richardsonplowden.com>;
Fernando Diaz <fdiaz@mckayfirm.com>; Gaye W. DuPre <gdupre@barnwell-
whaley.com>; George James <George.james@mgclaw.com>; Gerald Thomas Chase
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Subject: Zitek v. D.R. Horton, Inc., et al.

Good Morning,

Please accept this Certificate of Technical Failure or Technical Difficulties Form as well
as:

e Notice of Appearance for Carl Muller;
e DR Horton, Inc’s Notice of Appeal; and
e Proof of Service

Each of these need to be filed effective today’s date, but we have been unable to file
through the E-Filing system.

By copy of this email, | am advising all counsel of record and Judge Sprouse of this
communication.

Thank you,

Kelly Nix

Paralegal

KENISON, DUDLEY & CRAWFORD, LLC
704 East McBee Avenue

Greenville, SC 29601

Email: nix@conlaw.com

Direct Dial: (864) 501-2571

Main: (864) 242-4899

Website: www.conlaw.com

Thisemail contains information that may be confidential and/or privileged. If you are not the intended recipient,
or the employee or agent authorized to receive for the intended recipient, you may not copy, disclose or use any
contents in thisemail. If you have received this email in error, please immediately notify the sender at Kenison,
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STATE OF SOUTH CAROLINA y  INTHE COURT OF COMMON PLEAS
) TENTHJUDICIAL CIRCUIT
COUNTY OF ANDERSON )
. ) CERTIFICATE OF TECHNICAL FAILURE

NATALIE ZI_TEK, Ind!V|duaIIy, and on behalf ) OR TECHNICAL DIEEICULTIES
of all others similarly situated, )
Plaintiff, )
VS. )

DR Horton, Inc. et al. ) Case No.: 2019-CP-04-01942

Defendant. )

Pursuant to the South Carolina Electronic Filing Policies and  Guidelines,

Jason M. Imhoff, Attorney for the Defendant DR Horton, Inc., seeks to file the Notice of
Appearance for Carl Muller, Notice of Appeal and Proof of Service by a Traditional Filing
Method/Alternative Method of Submission based on the inability to Electronically File the
document. The inability to Electronically File the document was caused by:

o An announced Technical Failure of the Electronic Filing System;

A technical difficulty that prevented the successful E-Filing of this
document, which is described in detail below, including a statement certifying
compliance with Section 9(d) of the Policies and Guidelines: The e-filing
system continuously opens an error message page and will not allow me to
enter the system to e-file;

A Repeated Technical Difficulty, which is described in detail below, including
[J  astatement certifying compliance with Section 9(f) of the Policies and
Guidelines: ; or

[] The document is excluded from the requirement that it be E-Filed in
accordance with Section 2(d) of the Policies and Guidelines.

I have served or will serve this notice and the attached Notice of Appearance, Notice of

Appeal and Proof of Service on all parties to this action by the following means: VIA ALL
COUNSEL OF RECORD AND JUDGE SPROUSE.

I declare under penalty of perjury that the foregoing is true and correct.

s/ Jason M. Imhoff

Jason M. Imhoff

Attorney for DR Horton, Inc.
Address: 704 E. McBee Ave.
Greenville, SC 29601

Phone: (864) 242-4899

SC Bar: 69355

Email: Imhoff@conlaw.com

SCCA/293 (8/2016)



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON )

) C.A. No. 2019-CP-04-1942
Natalie Zitek, individually, and on behalf of
all others similarly situated,

DEFENDANT D.R. HORTON, INC.’S
MOTION TO RECONSIDER AND/OR
ALTER OR AMEND THE ORDER
GRANTING THIRD-PARTY
DEFENDANT BUILDERS SERVICES
GROUP, INC. d/b/a GALE
CONTRACTOR SERVICES’ MOTION
FOR SUMMARY JUDGMENT ASTO
D.R. HORTON, INC’S THIRD-PARTY
COMPLAINT

Plaintiff
VS

D.R. Horton, Inc., Jane Doe #1-10; and,
John Doe #1-50,

Defendant

N N N N N N N N N N N N N N

D.R. HORTON, INC.

N—r

Third-Party Plaintiff )
Vs )

AJ LANDSCAPING & GRADING, LLC, )
A/K/A AJ LANDSCAPING & GRADING, )
LLC; ALLPRO TEXTURES, LLC; ALPHA)
OMEGA CONSTRUCTION GROUP,
INC.; AMERICAN CONCRETE AND
PRECAST, INC.; A/IK/A ACP
CONCRETE, INC.; A&J FRAMING, INC;
ALPHA E.M.C.; A-Z, INC.; ATLANTA
FLOOR DESIGNS CENTER; A GRADE
ABOVE OTHERS, LLC; BRAND-
VAUGHAN LUMBER CO, INC.; BKF
BUILDERS, INC.;BUILDERS
DESIGNHOUSE, LLC; BMC EAST LLC
D/B/A COLEMAN FLOOR, LLC;
BUILDERS FIRSTSOURCE SOUTHEAST )
GROUP, LLC, A/K/A BUILDERS )
FIRSTSOURCE, INC; BRAVO )

N/ N N N N N N N N N N
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CARPENTERS, INC.; CARYL )
MECHANICS I, INC., A/K/A CARYL )
MECHANICALS, INC.; CANNADAY )
SIDING & GUTTER, INC.; CORTES )

PAINTING, LLC; CBU ENTERPRISES, ) INC;
CPI SECURITY SYSTEMS, INC.; ) DOM GROUP,
LLC; FERGUSON )
ENTERPRISES, INC.; FIVE STAR )
CONSTRUCTION INC.; FIVE STAR )
FOUNDATIONS, LLC; GALLOWAY- )
BELL, INC. A/K/A GALLOWAY-BELL, )
INC. Il; GET FLOORED, LLC; GBS )
BUILDING SUPPLY - US LBM, LLC, )
F/K/A GBS BUILDING SUPPLY, INC.; )
GENERAL SHALE BRICK INC.; )
GREENER PASTURES, INC. A/K/A )
GREENER PASTURES OF AIKEN, LLC; )
IBP ASSET, LLC D/B/A BLUE RIDGE )
BUILDING PRODUCTS; JLS MASONRY, )
INC.; KINGS LANDSCAPING, LLC; )
LANDSHAPERS, LLC; LADE-DANLAR, )
INC.; LANSING BUILDING PRODUCTS, )
INC.; LONG HEATING & AIR )
CONDITIONING, INC.; L&M ELECTRIC, )

INC; MANALE LANDSCAPING, LLC; )
MJ COWBOYS, LLC; M&L GENERAL )
CONSTRUCTION, LLC, A/IK/IA M&L )

GENERAL CONSTRUCTION, INC.; M&L )
REYNA CONSTRUCTION, LLC; M&M
FOUNDATIONS, LLC; NAZARETH
BUILDERS, LLC; NB CONTRACTORS,
LLC; POINSETT DEVELOPMENT, LLC;
POINSETT HOMES, LLC; P&T
CONSTRUCTION, INC., A/IK/A P&T
CONSTRUCTION, INC.; P&L
ENTERPRISES, LLC; PROBUILD
COMPANY, LLC A/K/A PROBUILD
HOLDINGS, INC.; RITE RUG CO,;
RODNEY HOWARD GRADING, INC.
A/K/A RODNEY HOWARD GRADING
CO.; SANDLAPPER CONCRETE, LLC;

N N N N N N N N N N N N N
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SODFATHER INC., LANDSCAPE )
CONTRACTORS; STOCK BUILDING )
SUPPLY, LLC; TOPBUILD HOME )
SERVICES, INC., A/K/A GALE )
CONTRACTORS SERVICE; TUCKER )
MATERIALS, INC., A/K/A GYPSUM,; )
UTM ENTERPRISES, INC; DUPREE )
PLUMBING COMPANY, INC. AND )
WILLOW TREE LANDSCAPING, INC; )

)
) Third-Party Defendants

Defendant, D.R. Horton, Inc. (“D.R. Horton) moves pursuant to Rule 59(e), SCRCP, and
the Court’s inherent authority, for the Court to reconsider its Order Granting Third-Party
Defendant Builders Services Group, Inc. d/b/a Gale Contractor Services’ (“TopBuild”) Motion
for Summary Judgment (the “Order”). * (This Motion is made in an abundance of caution as the
final proposed Order has not been signed or filed.)

The Court received motions, briefs, and heard oral arguments on TopBuild’s Motion for
Summary Judgment. The Court Ordered as follows:

The Court considered the filings of the parties, arguments of counsel
and the applicable law. The Court considered the evidence in a light
most favorable to the non-moving party and finds that no genuine
issue of material fact exists. With the Plaintiff’s stipulations, there
are no allegations of defective work by Topbuild in the record. The
Court finds that the contractual indemnity cause of action is not
supported by a clear and unequivocal contract and that it should be

dismissed. Accordingly, the Motion for Summary Judgment by 3rd
Party Defendant Topbuild Home Services, Inc. is GRANTED.

The grounds for this Motion include, but are not limited to:
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1. Whether the last minute, self-serving, tardy stipulation by Plaintiff should have
been considered by the Court and whether there were facts in the record prior to the execution of
that document to create a genuine issue of material fact preventing summary judgment;

2. Whether there were facts in the record at any time such that any indemnity
requirement would be triggered at any time prior to and during the litigation precluding summary

judgment;

1 D.R. Horton fully incorporates herein its Brief in Opposition to Motion for Summary Judgment filed July 11, 2023,
and Supplemental Brief in Opposition to Motion for Summary Judgment filed July 19, 2023, as Exhibits 1 and 2.

3. Whether D.R. Horton’s entire Independent Contractor

Agreement s
unenforceable;

4. Whether any section of D.R. Horton’s Independent Contractor Agreement is
enforceable;

5. Whether the review of D.R. Horton’s Independent Contractor Agreement was
made in the light most favorable to D.R. Horton ;

6. Whether clear and unequivocal is the correct standard to review D.R. Horton’s
entire Independent Contractor Agreement and the basis for the Court’s finding;

7. Whether any causes of action remain and were not dismissed by the Court against
this Defendant and any Third-Party Defendants;

8. The basis for the Court’s dismissal of D.R. Horton’s claims for equitable

indemnity, breach of contract, breach of express warranties, and breach of implied warranties;
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9. The Court found that D.R. Horton’s contractual indemnity indemnification cause
of action is not supported by a clear and unequivocal contract; however, that decision is not
supported by the law or facts. The contract complies with South Carolina law and the parties to
contract should have the benefit of bargain that they agreed to when they executed the contract;
and

10.  While the Plaintiff volunteered that it does not have any evidence to present that
the work performed by TopBuild was defective, such a declaration against interest by the Plaintiff
cannot serve to foreclose D.R. Horton’s contractual rights to seek redress from any subcontractor
for deficient work product that results in a cost to or judgment against D.R. Horton. To the extent
Plaintiff alleges any defect in workmanship as to the body of work for which TopBuild was
wholly or partly responsible, TopBuild would be liable to D.R. Horton pursuant to and consistent
with the indemnity obligations and the duty to defend obligations contained in the parties’
contract. D.R. Horton should have an opportunity to present its case at trial.

l. INTRODUCTION

On January 27, 2021, the Court conditionally certified this class action for 234 homes in
the Rose Hill subdivision in Easley, South Carolina, and the class is currently 221 homes
(collectively, the “Rose Hill Homes,” or the “Homes”, or, individually, “Home”). Builders
Service Group, Inc. d/b/a Gale Contractor Services (“TopBuild” and “Gale”) installed garage
doors, gutters, downspouts, and batt and blown insulation. Plaintiff brought the following claims
against Defendants: negligence and gross negligence, breach of implied warranties, and unfair
trade practices. However, D.R. Horton did not self-perform any of the work in the construction

of the Subject Properties.
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After filing the subject lawsuit, Plaintiff provided a Notice and Opportunity to Cure to
D.R. Horton listing 13 categories of issues that were alleged to have been experienced by Plaintiff
and similarly situated individuals. Only those subcontractors whose work was implicated by that
notice have been named in the lawsuit. D.R. Horton brought claims against the entities and
individuals with whom it contracted with to provide labor and/or supply materials for the
construction of the Subject Properties including the Third-Party Defendants. D.R. Horton brought
the following claims against the Third-Party Defendants: contractual indemnification, equitable
indemnification, breach of contract, breach of express warranties, breach of implied warranties,
and negligence/gross negligence/recklessness.
D.R. Horton entered into agreements with subcontractors, including the Third-Party

Defendants, to perform the work (collectively hereinafter referred to as the “ICAs”). Each of the

ICAs included indemnity provisions (collectively hereinafter referred to as the “Indemnity
Provisions”). Throughout the years D.R. Horton constructed homes in Rose Hill with various
subcontractors, it had six slight variations of the ICA. (ICA’s attached as Exhibits 3-8; Exhibit
9 (listing of ICA’s for each subcontractor). Generally, these all incorporate the following
applicable provisions:

Subcontractor Standards:

2. Independent Contractor Status. Contractor, in performing the
Work, shall do so as an independent contractor and shall have the
sole right and obligation to control the manner, means, methods
and performance of the Work. Contractor shall ensure that the
results achieved satisfy the requirements of this Agreement.
Contractor shall be responsible, and liable, for all acts and
omissions of its employees, agents, subcontractors and other
persons performing nay portion of the Work, and shall ensure that

! D.R. Horton fully incorporates its Memorandum in Opposition to Third-Party Motions for Summary Judgments
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all personnel performing the Work are qualified and competent to
perform the assigned tasks and have all necessary licenses.

6.1 Applicable Standards. Contractor shall perform all Work in
accordance with any plans or specifications of Owner, in a good
and workmanlike manner, and in accordance with all industry
standards and practices. The Work shall meet or exceed FHA
minimum property standards, VA requirements, all manufacturers’
or suppliers’ standards or specifications for use and installation,
and all laws (statutory and common), ordinances, rules
(governmental and private agency), and regulations (including but
not limited to any applicable building code requirements).

6.6 Work of Others. Contractor shall be responsible for inspecting
any work of another contractor that may affect Contractor’s own
Work in any way, an shall report in writing to Owner any defects
in the work of any other contractor prior to commencement of any
work, or Contractor shall be deemed to have accepted all other
contractors’ work for inclusion into Contractor’s Work.

Subcontractor Indemnity and Insurance Requirements:

10.1 GENERALLY. To the fullest extent permitted by law, contractor hereby
agrees to hold harmless, indemnify, protect and

(Sep. 7, 2022) and all exhibits of representative ICAs attached thereto as Exhibit 10.
defend owner, its parent corporation, subsidiaries, affiliates,
successors and assigns, and each of the aforementioned entities'
respective officers, directors, partners, employees, agents and
insurers (individually or collectively hereinafter, "indemnitee™)
from and against any and all demands, claims, actions, causes of
action, proceedings, lawsuits, settlements, judgments, fines,
penalties, losses, attorneys fees, litigation costs, interest, and
expenses of any kind (individually or collectively hereinafter,
"losses™) for damages from bodily or personal injury, death, the
destruction or loss of property (including loss of use), or any other
kind of damages or harm, arising out of, or resulting from, or
related in any way to the work performed and/ or the materials
supplied under this contract, regardless of whether or not caused in
part by indemnitee. Such losses specifically include, but are in no
way limited to losses arising out of or attributable to: (1) a breach
of any warranties, representations, covenants or obligations of
contractor set forth herein; (2) the work performed or to be
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performed or materially supplied by contractor, contractor's agents
or employees, suppliers or subcontractors and their respective
agents and employees, and/or all other entities over whom the
contractor may exercise control (individually or collectively
hereinafter, "contractor's agents™); (3) any negligent, grossly
negligent, and/or intentional. act and/or omission of contractor
and/ or contractor's agents; or (4) any negligent, grossly negligent,
and/or intentional act and/or omission of the indemnitee related in
any way to the work. Notwithstanding the foregoing, nothing
herein shall require indemnity for losses caused solely by fault or
negligence of the indemnitee. The losses described herein shall
include, but are not limited to, demands, claims, or actions asserted
by (1) any present or future owner of the house incorporating the
work; and (2) any owner, contractor or any third party (including,
but not limited to, personnel furnished by contractor and/or
contractor’s agents). The indemnification obligation under this
contract shall not be limited by any limitation on the amount of
damages, compensation or benefits payable by or for contractor
under workers’ compensation acts, disability benefit acts or other
employee benefit acts. The indemnity provisions contained herein
are intended to be as broad and inclusive as permitted by law.

10.4 Subcontractor’s and Supplier’s Indemnity Obligations.
....For all purposes, including the purposes of this Agreement,
Contractor shall be fully responsible for all of the actions of any
subcontractor engaged by Contractor whether in written agreement
or otherwise or who performs any part of the Work, and all
obligations of Contractor under this Agreement shall be deemed to
be the obligation of the subcontractors to Owner, for which
Contractor shall be fully responsible to Owner.

11.3 General Requirements Applicable to All Required
Insurance. Contractor shall add Owner as an Additional Insured
on the CGL Policy or policies required above covering both
ongoing operations and completed operations (equivalent to form
CG20101185 or form CG2037). Coverage obtained by Contractor
naming Owner as an Additional Insured shall be primary with any
insurance of Owner being excess coverage. The insurance
coverage will be carried continuously during the term of this
Agreement and thereafter is requested by this Agreement with
insurance companies acceptable to Owner in its sole and absolute
discretion.
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1.  ARGUMENT

A. The Indemnity Provisions are not lllegal and Unenforceable

The Third-Party Defendants rely heavily on DRH, Inc. v. Builders FirstSource-Se. Grp.,

LLC, 422 S.C. 144, 148, 810 S.E.2d 41, 45 (Ct. App. 2018) and contend that the Indemnity
Provisions included in the ICAs are illegal and unenforceable because they are barred by S.C.
Code § 32-2-10, et. seq. (the “Anti-Indemnity Statute™).

This perfunctory analysis is insufficient, as the South Carolina Court of Appeal’s decision
in Builders made specific reference to the concealment and unreasonable award of damages,
which impacted D.R. Horton’s ability to recover under the indemnification agreement.? In
Builders, Patricia Clark (hereinafter “Clark™) filed a suit against D.R. Horton for negligence,
breach of contract, multiple breaches of warranty and a violation of the South Carolina Unfair
Trade Practice Act. Id. at 148. The lawsuit alleged various defects in the Clark home, including
but not limited to, the work performed by Builders FirstSource. Clark and D.R. Horton

participated in arbitration, where Clark was awarded $150,000.00. 1d. However, the arbitration

award did not indicate what damages the arbitrator found compensable. Id. Further, the arbitrator
noted that “(c)ounsel for the parties have requested an order containing a monetary award only.”
Id.

Following the arbitration award, D.R. Horton filed a complaint seeking contractual

indemnification and contribution from Builders FirstSource for recovery of the arbitration award

and attorney’s fees that D.R. Horton incurred as a result of the Clark suit. 1d. Subsequently,

2 1d. at 153. “D.R. Horton cannot ask the arbitrator to conceal its reasons for an award, which may have included
damages caused by its own negligence, then ask the circuit court to award it damages that would be barred by the
statute.”
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Builders FirstSource filed a motion for summary judgement alleging D.R. Horton’s claim for
contractual indemnification failed as the agreement required D.R. Horton to be indemnified from
its own negligence. Id. at 148-49. Upon the request via multiple motions, the trial court granted
Builders FirstSource’s motion for Summary Judgment. Id. at 149. D.R. Horton then appealed the
trial court’s decision, asserting that the trial court erred by reading additional terms into the
agreement and failed to require Builders FirstSource to pay the entire arbitration award and
attorney’s fees. Id. at 150.

The Indemnity Provisions in this matter specifically exclude losses caused by the sole
negligence of D.R. Horton.

The Anti-Indemnity Statute provides, in pertinent part, as follows:

Notwithstanding any other provision of law, a promise or
agreement in connection with the design, planning, construction,
alteration, repair or maintenance of a building ... purporting to
indemnify the promisee, its independent contractors, agents,
employees, or indemnitees against liability for damages arising out
of bodily injury or property damage proximately caused by or
resulting from the sole negligence of the promisee, its independent
contractors, agents, employees, or indemnitees is against public
policy and unenforceable. Nothing contained in this section shall
affect a promise or agreement whereby the promisor shall
indemnify or hold harmless the promisee or the promisee's
independent contractors, agents, employees or indemnitees against
liability for damages resulting from the negligence, in whole or in
part, of the promisor, its agents or employees.

(Emphasis added).

In D.R. Horton, Inc. v. Builders FirstSource-Se. Grp., LLC, the South Carolina Court of

Appeals found that a prior version of D.R. Horton’s ICA violated S.C. Code § 32-2-10. The
former ICA required the indemnitee to indemnify D.R. Horton for claims “related in any way to

the work, even when the loss is caused by the fault or negligence of the indemnitee.” 422 S.C.
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144, 148, 810 S.E.2d 41, 45 (Ct. App. 2018). As explained by the Court,

[The Anti-Indemnity Statute] allows D.R. Horton and [the
ThirdParty Defendants] to agree that [the Third-Party Defendants]
will indemnify D.R. Horton for damages caused by [Third-Party
Defendants] or its subcontractors. To the extent the trial court
found that aspect of the agreement to be against public policy, we
disagree. However, we agree that the indemnification clause is
void as against public policy to the extent it purports to require
[Third-Party Defendants] to indemnify D.R. Horton for damage
caused by [D.R. Horton’s] negligence or the negligence of its
subcontractors.

1d. The Court held that the contract at issue “purport[ed] to require [subcontractor] to indemnify
D.R. Horton for its own negligence in violation of section 32-3-10.” Id.

In the present case, the Indemnity Provisions specifically exclude claims arising out of
the sole negligence of D.R. Horton by providing:

* "“10.1 GENERALLY. ...nothing herein shall require indemnity for losses caused
solely by fault or negligence of the indemnitee [DRH]” (See Exhibit 3);

e "10.1 GENERALLY. ...nothing herein shall require contractor to indemnify
indemnitee against liability for damages arising out of bodily injury or property
damage proximately caused by or resulting from the sole negligence or sole
intentional act or omission of indemnitee [DRH]” (See Exhibits 4, 5, 6, 7);

* "“10.1 GENERALLY. ...Itis the express intent of the parties in agreeing to this
Section 10 that Contractor shall indemnify Indemnitee for the negligence of
Contractor, its subcontractors, employees and anyone over whom Contractor
exercises control as well as for Owner’s and/or indemnitee’s concurrent or joint
negligence arising from a failure to properly supervise Contractor.” (See Exhibit
8).

Because the ICAs with the Third-Party Defendants exclude claims arising out of D.R.

Horton’s sole negligence, the Indemnity Provisions do not violate Section 32-3-10 and are

distinguishable from the agreement in D.R. Horton, Inc. v. Builders FirstSource-Se. Grp., LLC.

(See Exhibits 3-8, the ICAs and Exhibit 9, listing of ICA’s for each subcontractor).
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B. The Indemnity Provisions Comply with The Requirements Set Forth in Concord
& Cumberland Horizontal Prop. Regime v. Concord & Cumberland,
LLC

The Third-Party Defendants contend that the Indemnity Provisions do not comply with

the requirements laid out in Concord & Cumberland Horizontal Prop. Regime v. Concord &

Cumberland, LLC, 424 S.C. 639, 819 S.E.2d 166 (Ct. App. 2018) and are therefore

unenforceable. The Court in Concord held that when a party seeks indemnification for its own
concurrent negligence, the clear and unequivocal standard applies. Id. at 649, 172. Additionally,
“when an indemnity clause purports ‘to relieve an indemnitee from the consequences of its own
negligence,” [South Carolina] case law requires strict construction of the clause.” Id. at 650, 172

(quoting Laurens Emergency Med. Specialists, PA v. M.S. Bailey & Sons Bankers, 355 S.C. 104,

111 584 S.E.2d 375, 378-379 (2003)).

There were two indemnity agreements entered at issue in Concord. For the first
agreement, the court found that the phrase “to the extent caused or alleged to be caused in whole
or in part by any negligent act or omission of the [Muhler]” specifically limited Muhler’s
obligation to indemnify to damages and losses caused by the negligence of the Muhler and its

subcontractors.® Id. at 654, 174. Additionally, the phrase “regardless of whether it is caused in

part by a party indemnified hereunder” did not alter the limiting language. Id. Therefore, the
general contractor was not entitled to indemnification from the subcontractor, Muhler, for the
general contractor’s concurrent negligence pursuant to the first agreement.

With regard to the second agreement, the court found that although the language was

broader and excluded the limiting “to the extent caused” language from the first agreement, it still

% The first indemnity agreement in Concord stated, in relevant part, as follows:
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failed to include any reference to indemnification for the general contractor’s concurrent
negligence.® 1d. at 656-657, 176. While “there is no verbatim phrase that must be used to meet
the clear and unequivocal standard, there must be some language in an indemnity clause that
clearly shows the parties’ intent to absolve the indemnitee of the consequences of its own
concurrent negligence.” Id. at 657, 176 (citation omitted). Further, the Court indicated that the
following language may be sufficient to meet the clear and unequivocal standard:
“[subcontractor] agrees to indemnify for all damages, regardless of whether the damages are

caused in part by a party indemnified hereunder[.]” Id. at 656-657, 176.

the Subcontractor shall indemnify and hold harmless the Owner, the Architect, the
Contractor ... and other contractors and subcontractors ... from and against all claims,
damages, loss and expenses, including but not limited to attorney’s fees, arising out of or
resulting from the performance of the Subcontractor’s Work ...

(@) ... to the extent cause or alleged to be caused in whole or in part by any negligent act
or omission of the Subcontractor ... regardless of whether it is caused in part by a
party indemnified hereunder.

1d. at 643, 168-169.
5> The second indemnity provision provided, in pertinent part,

In the event either Superior or Concord and Cumberland, LLC are sued hereafter ...
alleging that one or more of the windows and/or doors do not comply with the original or
amended contract documents, or are defectively installed, Muhler agrees to
unconditionally indemnify both Superior and Concord and Cumberland, LLC ... and will
pay all damages ... incurred by either or both[.]

Id. at 644, 169.
The indemnity provision in Version 1 of the ICA provides in relevant part (See Exhibit

3):
10.1 GENERALLY. ...[Subcontractor] hereby agrees to hold

harmless, indemnify, protect and defend [DRH]...from and against
any and all demands, claims, actions, causes of action,
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proceedings, lawsuits...and expenses of any kind... for damages
from bodily or personal injury, death, the destruction or loss of
property (including loss of use), or any other kind of damages or
harm, arising out of, or resulting from, or related in any way to the
work performed and/ or the materials supplied under this contract,
regardless of whether or not caused in part by indemnitee
[DRH].” (Emphasis added).

The indemnity provision in Versions 2, 3, and 4 of the ICA provides in relevant part (See

Exhibits 4, 5, and 6):

7):

“10.1 Generally. ... [Subcontractor] shall protect, defend,
indemnify, and hold [DRH].... harmless from and against any and
all claims, demands, lawsuits or other litigation...including all costs
thereof, attorneys’ fees and interest... on account of bodily or
personal injury, death, or damage to or loss of tangible or intangible
property... arising out of, or in connection with: (1) a breach of any
warranties, representations, covenants, or other obligations of
[subcontractor] set forth in this Agreement; (2) the
work...performed or material supplied by [subcontractor]...(3) any
negligent or intentional act or omission...of
[subcontractor]...regardless of whether caused in part by
[DRH]; or (4) any negligent or intentional act or omission... of
[DRH] related in any way to the work.” (Emphasis added).

The indemnity provision in Version 5 of the ICA provides in relevant part (See Exhibit

10.1 GENERALLY....[Subcontractor] shall protect, defend,
indemnify, and hold [ DRH]....harmless from and against any and
all claims, demands, lawsuits or other litigation... including all
costs thereof, reasonable settlement amounts, attorneys’ fees and
interest... on account of bodily or personal injury, death, or damage
to or loss of tangible or intangible property...arising out of, or in
connection with: (a) a breach of any warranties, representations,
covenants, or other obligations of [subcontractor] set forth in this
agreement; (b) the work...performed or material supplied by
[subcontractor]... (c) any negligent or intentional act or omission of
[subcontractor] regardless of whether caused in part by [DRH];
or (d) any negligent or intentional act or omission... of [DRH]
related in any way to the work...” (Emphasis added).
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The indemnity provision in Version 6 of the ICA provides in relevant part (See Exhibit
8):

“10.1 GENERALLY. ...[Subcontractor] shall hold harmless,
indemnify [DRH].... against all demands, claims, actions, causes of
action, proceedings, lawsuits...or expenses (including attorneys’ fees
and interest), for damages from bodily or personal injury, death, the
destruction or loss of property (including loss of use), or any other kind
of damages or harm.... arising out of, or resulting from, or related to the
work performed and/ or the materials supplied under this Agreement,
including losses founded partially upon the negligent acts or
omissions of [DRH] in failing to supervise contractor, attributable
in whole or in part to: (1) a breach of any warranties, representations,
covenants or other obligations of contractor set forth in this Agreement;
(2) the work performed.... or materials supplied by [subcontractor]...;
or (3) any negligent or intentional act and/or omission of [Subcontractor]
related in any way to the work...” (Emphasis added).

The Indemnity Provisions between D.R. Horton and the Third-Party Defendants closely
track the language suggested by the court in Concord and provide that third-party defendants will
indemnify DRH for certain losses regardless of whether or not the losses caused in part by D.R.
Horton. The Indemnity Provisions clearly and unequivocally show that the parties intended to
absolve D.R. Horton of the consequences of its own concurrent negligence. Therefore, the
Indemnity Provisions meet the standard set forth in Concord and are enforceable. See Exhibits

3-8, the ICAs.

C. The Entire Contract is not Unenforceable

The entire ICA is not unenforceable if the indemnity provision is void. D.R. Horton and
third parties entered into an agreement for work in exchange for payment. The contract was
between sophisticated parties done at arm’s length. No argument was made or supported that the
contract was somehow “forced” onto the sub-contractors such that they could not walk away, ask

for explanations, negotiate, or request revisions.
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Further, the contract requires the subcontractor to perform its work correctly, safely, and
in compliance with certain state, building, and industry standards. No part of that requirement is
unfair, onerous, or against public policy. In fact, those parts of the ICA mirror South Carolina’s
requirements for construction and thus cannot be void as against public policy.

The ICA also requires the subcontractor to obtain insurance for itself and for D.R. Horton.
Section 10.1 of the parties’ identical contracts, which describes the respondents’ indemnity and
defense obligations to the appellant, specifically states that these obligations are separate, distinct,
and independent. The contracts specifically state that the “[c]ontractor’s duty to defend is a
separate, distinct, and independent obligation from its duty to indemnify...” For emphasis, the
entire section is in all capital letters, bold, and font larger than the remainder of the contract. The
indemnity obligation in Section 10.1 is enforceable and the duty to defend obligation in Section
10.1 is enforceable. There is no law in South Carolina that limits or prohibits enforcement of
either of the obligation as they are written and were agreed to by the parties.

If either the indemnity or duty to defend obligations is determined to be unenforceable
then the unenforceable obligation is severable as a separate, distinct, and independent obligation
from the other obligation. The South Carolina Supreme Court has long allowed the severability

of contracts.

In Packard Field v. Byrd, 73 S.C. 1, 51 S.E. 678 (1905), our Court previously articulated

the general rule with regard to the severability of contracts: ... ‘A severable contract is one in its
nature and purpose susceptible of division and apportionment, having two or more parts, in
respect to matters and things contemplated and embraced by it, not necessarily dependent upon
each other, nor is it intended by the parties that they shall be. The entirety or severability of a

contract depends primarily upon the intent of the parties rather than upon the divisibility of the
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subject, although the latter aids in determining the intention.” Columbia Architectural Grp. v.

Barker, 274 S.C. 639, 641, 266 S.E.2d 428, 429 (S.C. 1980) (quoting Packard Field v. Byrd, 73

S.C.1,6,51S.E. 678, 679 (S.C. 1905)).

The intent of the respondents and appellant in this case is clear from their contracts. They
have expressly agreed the obligation to indemnify and the duty to defend are separate, distinct,
and independent obligations, therefore, they have agreed upon severability. If the entire ICA is
not void, D.R. Horton requests reconsideration or clarification of the Court’s Order on the
unenforceability of the ICA.

D. The Court Did Not Set Out A Basis For Dismissing D.R. Horton’s Other Causes
Of Action

The Court did not specifically set out whether it dismissed D.R. Horton’s causes of action for
equitable indemnity, breach of contract, breach of implied warranties, or breach of express
warranties. The Order does not address D.R .Horton’s arguments on these issues.

D.R. Horton brought breach of contract causes of action for third parties’ breach of its ICA with
D.R. Horton. In that contract the subcontractor agreed to perform its work in accordance with the
code, installation instructions, and other requirements. Separately, D.R Horton brought suit for
damages arising from third parties” work as alleged by Plaintiff. Plaintiff sued D.R.

Horton for the work performed by the third party as set forth in its complaint and Notice and
Opportunity letters. No evidence or arguments have been made that D.R. Horton either
contributed to TopBuild’s alleged failures or that D.R. Horton’s ICA was invalid in requiring

third parties to perform their work in accordance with these certain requirements.
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Further, there has been no argument that requiring a sub-contractor to comply with code,
installation instructions, or provide express warranties for their work is unfair, invalid, against
public policy, or otherwise unenforceable.

D.R. Horton requests reconsideration or clarification of the court’s Order related to its
causes of action for breach of contract, express warranties, implied warranties, and equitable
indemnity.

E. The Court Did Not Consider the Facts and Chronology of The Allegations
And Evidence

The Court should consider all of the evidence in the record and the timing of Plaintiff’s
stipulation when considering Summary Judgment on each of D.R. Horton’s causes of action.
Plaintiff’s late, arbitrary self-serving stipulation should not be the only piece of evidence
considered when evaluating motions for summary judgment on multiple causes of action.

Specifically, Plaintiffs maintained causes of action and evidence throughout four years of
this case on each area of potential defects. In fact, these same motions for summary judgment
were made years ago in this case and denied because Plaintiff would not dismiss them or stipulate
they did not exist. The filing of a stipulation the day before or the day of 100 motions were to be
heard should not preclude D.R. Horton from continuing causes of action on all of its causes of
action.

To the extent Plaintiff alleges any defect in workmanship as to the body of work for which
TopBuild was wholly or partly responsible, TopBuild would be liable to D.R. Horton pursuant to
and consistent with the indemnity obligations and the duty to defend obligations contained in the

parties’ contract. D.R. Horton should have an opportunity to present its case at trial.
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IV. CONCLUSION

For the reasons set forth above, D.R. Horton requests the Court reconsider its Order
granting Summary Judgment.
Respectfully submitted,

KENISON, DUDLEY & CRAWFORD, LLC

s/ Jason M. Imhoff
John T. Crawford Jr. (SC Bar # 69682)
Jason Imhoff (SC Bar # 69355)
Kimila L. Wooten (SC Bar #64516)
704 E. McBee Ave.

Greenville, SC 29601
(864) 242-4899
(864) 242-4844 (fax)
Crawford@conlaw.com
Imhoff@conlaw.com
wooten@conlaw.com

Attorneys for Defendant D.R. Horton, Inc.

August 7, 2023
Greenville, South Carolina
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Elgin, SC 29045

tdougall@dougallfirm.com

mkalwajtys@dougallfirm.com

Attorneys for Third-Party Defendant AllPro Textures, LLC

Townes B. Johnson, III, Esquire
Townes B. Johnson, III, LLC
Bank of America Building



101 N. Main Street

Third Floor - Suite 302 (29601)

P.O. Box 9246 Greenville, SC 29604
tjohnson@sc.legal

Attorney for Third-Party Defendant Alpha E.M.C.
a/k/a Alpha Environmental Management Corp., LLC

C. Reed Teague, Esquire

The Ward Law Firm, PA

233 S. Pine Street (29302)

P.O. Box 5663

Spartanburg, SC 29304

rteague@wardfirm.com

asmith@wardfirm.com

afine@wardfirm.com

Attorney for Third-Party Defendants Alpha Omega Construction Group, Inc

James Bryson, Esquire

R. Michael Ethridge, Esquire

Ethridge Law Group

1100 Queensborough Blvd., Ste. 200

Mt. Pleasant, SC 29464

jbryson@ethridgelawgroup.com

methridge@ethridgelawgroup.com

rpruzin@ethridgelawgroup.com

Attorneys for Third-Party Defendant American Concrete and Precast, Inc.
a/k/a ACP Concrete, Inc.

David S. Cobb, Esquire

Turner, Padget, Graham & Laney, P.A.

40 Calhoun Street, Suite 200 (29401)

P.O. Box 22129

Charleston, SC 29413-2129

dcobb@turnerpadget.com

HHagen@TurnerPadget.com

SBethell@TurnerPadget.com

Attorney for Third-Party Defendant Atlanta Floor Designs Center

Katherine A. Walker, Esquire
Josh Duncan, Esquire

James K. Bryson, Esquire
Dylan C. Kidd, Esquire
Ethridge Law Group, LLC



1100 Queensborough Blvd., Suite 200

Mount Pleasant, SC 29464

kwalker@ethridgelaweroup.com

jbryson@ethridgelawgroup.com

dkidd@ethridgelawgroup.com

jduncan(@ethridgelawgroup.com

Attorneys for Third-Party Defendant A Grade Above Others, LLC

R. Trippett Boineau, 111, Esquire
George C. James, 11, Esquire
McAngus Gouelock & Courie, LLC
1320 Main Street, 10th Floor (29201)
P.O. Box 12519

Columbia, SC 29211
trippett.boineau@megclaw.com
george.jarnes@megclaw.com
liz.davison@mgclaw.com
mrutland@mgclaw.com

Attorneys for Third-Party Defendants BKF Builders, Inc.

Stephen P. Hughes, Esquire
William H. Cox, III, Esquire
Howell, Gibson & Hughes, P.A.
P.O. Box 40

Beaufort, SC 29901-0040
sphughes@hghpa.com
wcox(@hghpa.com
radkins@hghpa.com
kwillis@hghpa.com
scombites@hghpa.com

Attorneys for Third-Party Defendants BMC East, LLC
f/k/a Stock Building Supply, LLC

Eric R. Tonnsen, Esquire

Elizabeth A. Moore, Esquire

Eller Tonnsen Bach, LL.C

1306 S. Church Street

Greenville, SC 29605

ctonnsen@etblawfirm.com

Imoore@etblawfirm.com

emiller@etblawfirm.com

Attorneys for Third-Party Defendants Brand-Vaughn Lumber Co., Inc.




L. Dean Best, Esquire

Stefan Graff, Esquire

Best Law, P.A.

P.O. Box 2374

Mt. Pleasant, SC 29465

dean@bestlawsc.com

stefan@bestlawsc.com

dani@bestlawsc.com

Attorneys for Third-Party Defendant Bravo Carpenters, Inc.

Stephen P. Hughes, Esquire
William H. Cox, III, Esquire
Howell, Gibson & Hughes, P.A.
P.O. Box 40

Beaufort, SC 29901-0040
sphughes@hghpa.com
wceox(@hghpa.com
radkins@hghpa.com
kwillis@hghpa.com
scombites@hghpa.com
Attorneys for Third-Party Defendant Builders FirstSource Southeast Group, LLC
a/k/a Builders FirstSource, Inc.

N. Keith Emge, Jr., Esquire

Jessica W. Stratta, Esquire

Resnick & Louis, P.C.

146 Fairchild Street, Suite 130

Charleston, SC 29492

cemge(@rlattornevs.com

jstratta@rlattorneys.com

vmyers@rlattorneys.com

mjustman(@rlattorneys.com

Attorneys for Third-Party Defendant Builder Services Group, LLC
J/k/a Masco Contractor Services Central, Inc. f/k/a Gale Industries, Inc.
d/b/a Gale Contractor Services

Michael L. Leech, Esquire
Clawson & Staubes, LLC

126 Seven Farms Drive, Suite 200
Charleston, SC 29492-8144
mleech@clawsonandstaubes.com
twalker@clawsonandstaubes.com
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and

Allen L. DuPre, Esquire

Lyles & Associates

1037 Chuck Dawley Blvd.

Mount Pleasant, SC 29464

ald@lylesfirm.com

ebr@lylesfirm.com

Attorneys for Third-Party Defendant Cannady Siding & Gutter, Inc.

C. Reed Teague, Esquire

The Ward Law Firm, PA

233 S. Pine Street (29302)

P.O. Box 5663

Spartanburg, SC 29304

rteague@wardfirm.com

asmith@wardfirm.com

afine@wardfirm.com

Attorney for Third-Party Defendants Caryl Mechanicals 11, Inc.
a/k/a Caryl Mechanicals, Inc.

Shelley S. Montague, Esquire
Eleanor L. Jones, Esquire

Johnston Cox, Esquire

Gallivan, White & Boyd, P.A.

1201 Main Street, Suite 1200 (29201)
P.O. Box 7368

Columbia, SC 29202
smontaguel@gwblawfirm.com
jcox@gwblawfirm.com
ejones@gwblawfirm.com
ljones@gwblawfirm.com
jcobb@gwblawfirm.com

Attorneys for Third-Party Defendant CBU Enterprises, Inc.

Stephen P. Hughes, Esquire
William H. Cox, III, Esquire
Howell, Gibson & Hughes, P.A.
P.O. Box 40

Beaufort, SC 29901-0040
sphughes@hghpa.com
wcox(@hghpa.com
radkins@hghpa.com
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kwillis@hghpa.com
scombites@hghpa.com
Attorneys for Third-Party Defendant Coleman Floor, LLC

Eric R. Tonnsen, Esquire

Elizabeth A. Moore, Esquire

Eller Tonnsen Bach, LLC

1306 S. Church Street

Greenville, SC 29605

etonnsen(@etblawfirm.com

Imoore@etblawfirm.com

emiller@etblawfirm.com

Attorneys for Third-Party Defendant Cortes Painting, LLC

Caroline M. Gieser, Esquire

Shook, Hardy & Bacon, LLP

1230 Peachtree Street, Suite 1200

Atlanta, GA 30309

ccieser(@shb.com

Attorney for Third-Party Defendant CPI Security Systems, Inc.

Jacqueline Dixon Phillips, Esquire Theodore Parker, III, Esquire
Parker Nelson & Associates

211 King Street, Suite 202

Charleston, SC 29401

jdixon@pnalaw.net

tparker(@pnalaw.net
Attorney for Third-Party Defendant Ferguson Enterprises, Inc.

Sonaly Hendricks, Esquire

Danny Lynch, Esquire

Pierce Sloan Kennedy & Early, LLC
The Blake-Grimké House

321 East Bay Street (29401)

P.O. Box 22437

Charleston, SC 29413-2437
sonalyhendricks@piercesloan.com
daniellynch@piercesloan.com
sherrymanning@piercesloan.com
lindsaygrady@piercesloan.com
Attorneys for Third-Party Defendant Five Star Construction, Inc.

F. Heyward Grimball, Esquire
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Richardson, Plowden & Robinson, P.A.

235 Magrath Darby Blvd., Ste. 100

Mount Pleasant, SC 29464

fherimball@richardsonplowden.com
eseelig@richardsonplowden.com

Attorney for Third-Party Defendant Five Star Foundations, LLC

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, III, Esquire
Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
jross@rclawsc.com
peristaldi@rclawsc.com
esheets@rclawsc.com
bmyers@rclawsc.com
ewelk@rclawsc.com
imyers(@rclawsc.com
kbarnes@rclawsc.com
bdeshields@rclawsc.com
Attorneys for Third-Party Defendants Galloway-Bell, Inc.
a/k/a Galloway-Bell, Inc. 11

W. Duffie Powers, Esq.

Gallivan, White & Boyd, P.A.

55 Beattie Place, Ste. 1200

Greenville, SC 29301

dpowers@gwblawfirm.com

Attorneys for GBS Building Supply, Inc.- US LBM, LLC
J/k/a GBS Building Supply, Inc.

David W. Holmes, Esquire

Holmes Law Firm

712 North Main Street

Greenville, SC 29609

davidholmes@holmes-law.com

Attorney Third-Party Defendant General Shale Brick, Inc.

Everett A. Kendall, II, Esquire
Jordan Davis, Esquire

Scott W. Giblin, Esquire
Murphy & Grantland, P.A.
4406-B Forest Drive
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Columbia, SC 29206

rkendall@murphvgrantland.com

jcdavis@murphygrantland.com

sgiblin@murphygrantland.com

mtaylor@murphygrantland.com

mtinsley@murphygrantland.com

Attorneys for Third-Party Defendants Installed Building Products, LLC
a/k/a Installed Building Products II, LLC; and IBP Asset, LLC

d/b/a Blue Ridge Building Products, LLC

Blinn Lawrence Cushman, Esquire
Elizabeth Ann Martineau, Esquire
Lee Thomas, Esquire

Martineau King

8701 Red Oak Blvd., Ste. 100
Charlotte, NC 28217
bcushman@martineauking.com
emartineau(@martineauking.com
Ithomas(@martineauking.com
mpitts@martineauking.com
bdeshields@rclawsc.com

Attorneys for Third-Party Defendants JLS Masonry, Inc.

W. Duffie Powers, Esquire

Carter Massingill, Esquire

Gallivan, White & Boyd, P.A.

55 Beattie Place, Ste. 1200

Greenville, SC 29301

dpowers@gwblawfirm.com

cmassingill@gwblawfirm.com

ebehymer@gwblawfirm.com

Attorneys for Third-Party Defendant Kings Landscaping, LLC

R. Trippett Boineau, 111, Esquire
George C. James, III, Esquire
McAngus Gouelock & Courie, LLC
1320 Main Street, 10th Floor (29201)
P.O. Box 12519

Columbia, SC 29211
trippett.boineau@mgclaw.com
george.jarnes@mgclaw.com
liz.davison@mgclaw.com
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mrutland@mgclaw.com
Attorneys for Third-Party Defendant L&M Electric

Steven L. Smith, Esquire

Smith, Closser & Wheeler, PA

7455 Cross Country Road, Suite 1 (29418)

P.O. Box 40578

Charleston, SC 29423

ssmith@scnlaw.com

apittman(@scnlaw.com

Attorney for Third-Party Defendant Lade-Danlar, Inc.

S. Markey Stubbs, Esquire

JC Davis, Esquire

Baker Ravenel Bender

P.O. Box 8057

Columbia, SC 29202

mstubbs@brblegal.com

jdavis@brblegal.com

jowens(@brblegal.com

Attorney for Third-Party Defendant Landshapers, LLC

Heath M. Stewart, III, Esquire

Michael Trask, Esquire

McAngus Goudelock & Courie, LLC
1320 Main Street

Meridian, 10th Floor

Columbia, SC 29201

heath.stewart@mgclaw.com

Michael.trask@mgclaw.com
Chloe.Romanstine@mgclaw.com
jessica.coleman@mgclaw.com

Attorney for Third-Party Defendant Long Heating & Air Conditioning, Inc.

Wesley Dickinson Peel, Esquire

J. Cole Hancock, Esquire

Bruner Powell Wall & Mullins, LLC

1735 St. Julian Place, Suite 200

Columbia, SC 29204

wpeel@brunerpowell.com

jcolehancock@brunerpowell.com

Attorney for Third-Party Defendant M&L General Construction, LLC
a/k/a M&L General Construction, Inc.
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Kevin W. Mims, Esquire
Whit Perrin, Esquire
Rachel N. Stewart, Esquire
Luzuriaga Mims, LLP
1156 King Street
Charleston, SC 29403
kmims@]lmlawllp.com
wperrin@lmlawllp.com
rstewart@lmlawllp.com
tjames@Ilmlawllp.com
Imsupport@Ilmlawllp.com
Attorneys for Third-Party Defendant M&L Reyna Construction, LLC

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, III, Esquire
Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
jross@rclawsc.com
peristaldi@rclawsc.com
esheets@rclawsc.com
bmyers@rclawsc.com
ewelk@rclawsc.com
imyers(@rclawsc.com
kbarnes@rclawsc.com
Attorneys for Third-Party Defendant M&M Foundations, LLC

F. Heyward Grimball, Esquire
Richardson, Plowden & Robinson, PA
235 MaGrath Darby Blvd., Suite 100
Mt. Pleasant, SC 29464
fhgrimball@richardsonplowden.com
eseelig@richardsonplowden.com
mjustman(@richardsonplowden.com
cgourdine(@richardsonplowden.com

penright@richardsonplowden.com
Attorneys for Third-Party Defendant Manale Landscaping, LLC

Blinn Lawrence Cushman, Esquire
Elizabeth Ann Martineau, Esquire
Lee Thomas, Esquire

16



Martineau King

8701 Red Oak Blvd., Ste. 100

Charlotte, NC 28217

bcushman@martineauking.com
emartineau@martineauking.com
Ithomas@martineauking.com
mpitts@martineauking.com

Attorneys for Third-Party Defendant MJ Cowboys, LLC

R. Trippett Boineau, 111, Esquire
George C. James, 11, Esquire
McAngus Gouelock & Courie, LLC
1320 Main Street, 10th Floor (29201)
P.O. Box 12519

Columbia, SC 29211
trippett.boineau@mgclaw.com
george.jarnes@mgclaw.com
liz.davison@mgclaw.com
mrutland@mgclaw.com

Attorneys for Third-Party Defendant Nazareth Builders, LLC

Jillian Barton, Esquire

Dunn Hollingsworth, Esquire

Robertson, Hollingsworth, Manos & Rahn

550 King Street, Ste. 300

Charleston, SC 29403

jsb@roblaw.net

ddh@roblaw.net

Attorneys for Third-Party Defendant NB Contractors, LLC

Alan R. Belcher, Jr., Esquire

Connor E. Johnson, Esquire

Hall Booth Smith, P.C.

111 Coleman Blvd., Suite 301

Mt. Pleasant, SC 29464

abelcher@hallboothsmith.com

cjohnson@hallboothsmith.com

sfischer@hallboothsmith.com

Attorneys for Third-Party Defendant P& T Construction, Inc.
a/k/a P&T Construction, Inc.

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, III, Esquire
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Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
jross@rclawsc.com
peristaldi@rclawsc.com
esheets@rclawsc.com
bmyers@rclawsc.com
ewelk@rclawsc.com
imyers@rclawsc.com
kbarnes(@rclawsc.com
Attorneys for Third-Party Defendant P&L Enterprises, LLC

Stephen P. Hughes, Esquire
William H. Cox, III, Esquire
Howell, Gibson & Hughes, P.A.
P.O. Box 40

Beaufort, SC 29901-0040
sphughes@hghpa.com
wcox(@hghpa.com
radkins@hghpa.com
kwillis@hghpa.com
scombites@hghpa.com
Attorneys for Third-Party Defendant ProBuild Company, LLC
a/k/a ProBuild Holdings, Inc.

Charles O. Williams, III, Esquire

McAngus Goudelock & Courier, LLC

55 E. Camperdown Way, Ste 300 (29601)

P.O. Box 2980

Greenville, SC 29602

cwilliams@mgclaw.com

melinda.owens@mgclaw.com

Attorney for Third-Party Defendant Rite Rug Company, Inc.
a/k/a Rite Rug Co.

William W. Watkins, Jr., Esquire
Olivia A. Matte, Esquire

Wall Templeton & Haldrup, P.A.
145 King Street, Suite 300 (29401)
P.O. Box 1200

Charleston, SC 29402
Trey.watkins@walltempleton.com
Olivia.rnatte@walltempleton.com
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Christie.howell@walltempleton.com

Sarah.Schrodetzki@ WallTempleton.com

Attorneys for Third-Party Defendant Rodney Howard Grading, Inc.
a/k/a Rodney Howard Grading Co.

Anne R. Culbreath, Esquire

Andrew N. Price, Esquire

325 Rocky Slope Road, Suite 201

Greenville, SC 29607

arculbreath@wjcblaw.com

aprice@wjcblaw.com

Attorney for Third-Party Defendant Sandlapper Concrete, LLC

Kirby D. Shealy, 111, Esquire

Luke Allen, Esquire

Adams and Reese, LLP

1501 Main Street, Sth Floor

Columbia, SC 29201

kirby.shealy@arlaw.com

luke.allen@arlaw.com

monica.gende(@arlaw.com

Attorneys for Third-Party Defendant Silver Line Building Products Corporation

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, III, Esquire
Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
jross@rclawsc.com
peristaldi@rclawsc.com
esheets@rclawsc.com
bmyers@rclawsc.com
ewelk@rclawsc.com
imyers(@rclawsc.com
kbarnes@rclawsc.com
Attorneys for Third-Party Defendants Sodfather, Inc. Landscape Contractors

N. Keith Emge, Jr., Esquire
Jessica W. Stratta, Esquire
Resnick & Louis, P.C.

146 Fairchild Street, Suite 130
Charleston, SC 29492
cemge(@rlattornevs.com
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jstratta(@rlattorneys.com

vmyers(@rlattorneys.com

mjustman(@rlattorneys.com

Attorneys for Third-Party Defendant TopBuild Home Services, Inc.

W. Duffie Powers, Esq.

Gallivan, White & Boyd, P.A.

55 Beattie Place, Ste. 1200

Greenville, SC 29301

dpowers@gwblawfirm.com

Attorneys for Tucker Materials, Inc. a/k/a Gypsum

Jeffrey A. Ross, Esquire
Philip P. Cristaldi, III, Esquire
Ross & Cristaldi, LLC

863 Coleman Blvd., Suite B
Mt. Pleasant, SC 29464
jross(@rclawsc.com
peristaldi@rclawsc.com
esheets@rclawsc.com
bmyers@rclawsc.com
ewelk@rclawsc.com
imyers@rclawsc.com
kbarnes@rclawsc.com
Attorneys for Third-Party Defendant Willow Tree Landscaping, Inc.

Clark W. DuBose, Esquire
Alexander G. Mende, Esquire
Haynesworth Sinkler Boyd
1201 Main Street, 22nd Floor
Columbia, SC 29201-3226
cdubose@hsblawfirm.com
amende@hsblawfirm.com
bvaldes@hsblawfirm.com
agraham(@hsblawfirm.com
cgarner(@hsblawfirm.com

and

R. Batten Farrar, Esquire

R. Bryan Barnes, Esquire
Rogers Townsend

401 North Main Street, Ste. 100
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Greenville, SC 29601
Batten.farrar@rogerstownsend.com
bryan.barnes@rogerstownsend.com
joanne.allen@rogerstownsend.com

Attorneys for Fourth-Party Defendant Aaron D. Peris

Christopher M. Adams, Esquire

James L. Williams, Esquire

Collins & Lacy, P.C.

P.O. Box 12487

Columbia, SC 29211

cadams@collinsandlacy.com

jwilliams(@collinsandlacy.com

Attorney for Fourth-Party Defendants Antonio Flooring, LLC
and Bryan’s Flooring Services, LLC

John D. Harjehausen, Esquire

James P. Walsh, Esquire

Clarkson, Walsh & Coulter, P.A.

1164A Woodruff Road

Greenville, SC 20607

jharjehausen@clarksonwalsh.com

jwalsh@clarksonwalsh.com

chumberger@clarksonwalsh.com

Attorneys for Fourth-Party Defendant Carlos Humberto Landaverry
d/b/a Landaverry Flooring

Ron Tate, Esquire

Lee Nanney, Esquire
Gallivan, White & Boyd P.A.
P.O. Box 10589 (29603)

55 Beattie Place, Suite 1200
Greenville, SC 29601
rtate@gwblawfirm.com
Inanney@gwblawfirm.com
ebehymer@gwblawfirm.com
kpedersoli@gwblawfirm.com
Attorneys for Fourth-Party Defendant Carolina Hernandez
d/b/a Josue’s Flooring, LLC

Robert D. Moseley, Jr., Esquire
Gerald Thomas Chase, Esquire
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D. Lesesne Phillips, Esquire

Moseley Marcinak Law Group, LLP

4324 Wade Hampton Blvd., Ste. B

P.O. Box 26148

Greenville, SC 29687

Rob.moseley@momarlaw.com

Tom.chase@momarlaw.com
Lesesne.phillips@momarlaw.com

Attorneys for Fourth-Party Defendant Enriquez Floors, LLC

Bonum S. Wilson, Esquire

Brandon T. Reeser, Esquire

Wilson, Heyward & Reeser, LLC

924 Folly Road (29412)

P.O. Box 13177

Charleston, SC 29322
bwilson@wilsonheyward.com
breeser@wilsonheyward.com
loneil@wilsonheyward.com
Attorneys for Fourth-Party Defendants Fredy Perez,
Individually and d/b/a Fredy’s HVAC

Robert D. Moseley, Jr., Esquire
Gerald Thomas Chase, Esquire

D. Lesesne Phillips, Esquire
Moseley Marcinak Law Group, LLP
4324 Wade Hampton Blvd., Ste. B
P.O. Box 26148

Greenville, SC 29687
Rob.moseley@momarlaw.com
Tom.chase@momarlaw.com
Lesesne.phillips@momarlaw.com
Attorneys for Fourth-Party Defendant Garcia’s Carpet, Inc.

Glenn Elliott, Esquire

Aiken Bridges Elliott Tyler & Saleeby, PA

181 East Evans Street, Suite 409 (29506)

P.O. Box 1931 (29503)

Florence, South Carolina

ege(@aikenbridges.com

slh@aikenbridges.com

clf@aikenbridges.com

Attorney for Fourth-Party Defendant Geovany Liva
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John Elliott Rogers, 11, Esquire
T. Jonathan Clark, Esquire
The Ward Law Firm, P.A.

233 South Pine Street
Spartanburg, SC 29302
jrogers@wardirm.com
jclark@wardfirm.com
kparham@wardfirm.com
ssantana@wardfirm.com

and

Caroline Kathryn Hicks, Esq.

Robert T. Lyles, Jr., Esq.

Lyles & Associates, LLC

1037 Chuck Dawley Blvd., Ste. G-100

Mount Pleasant, SC 29464

rti@lylesfirm.com

ckh@lylesfirm.com

sms@lylesfirm.com

Attorneys for Fourth-Party Defendant Harrelson Painting, LLC

W. McElhaney White, Esquire

Holcombe Bomar, P.A.

P.O. Box 1897

Spartanburg, SC 29304

mwhite@holcombebomar.com
lcopeland@holcombebomar.com

Attorney for Fourth-Party Defendant Hector Flooring, Inc.

Bonum S. Wilson, Esquire

Brandon T. Reeser, Esquire

Wilson, Heyward & Reeser, LLC

924 Folly Road (29412)

P.O. Box 13177

Charleston, SC 29322

bwilson@wilsonheyward.com

breeser@wilsonheyward.com

loneil@wilsonheyward.com

Attorneys for Fourth-Party Defendant Henry Construction, LLC

Kristian M. Cross, Esquire
Thomas Pritchard, Esquire
Vernis & Bowling of Columbia, LLC
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2711 Middleburg Drive, Suite 216
Columbia, SC 29204
KCross@SCarolina-Law.com
rberlin@scarolina-law.com
tpritchard@scarolina-law.com

and

James Merritt, Jr., Esquire

Cody McCollum, Esquire

30 Perimeter Park Drive, Ste. 200

Atlanta, GA 30341

jmerritt@georgia-law.com

cmccollum@georgia-law.com

rberlin@scarolina-law.com

Attorneys for Fourth-Party Defendant Huttig Building Products

John D. Harjehausen, Esquire

James P. Walsh, Esquire

Clarkson, Walsh & Coulter, P.A.

1164A Woodruff Road

Greenville, SC 20607
jharjehausen(@clarksonwalsh.com
jwalsh@clarksonwalsh.com
chumberger@clarksonwalsh.com

Attorneys for Fourth-Party Defendant Jesus Perez

Stacey P. Canaday, Esquire

Tupper, Grimsley, Dean & Canaday

611 Bay Street

Beaufort, SC 29902

staceycanaday@tgdcpa.com

Morgan.reeves@tgdcpa.com

Attorney for Fourth-Party Defendants Jimenez Contractors, LLC,
Juan Jimenez a/k/a Juan Rene Jimenez a/k/a Rene Jimenez Bonilla,
Individually and d/b/a Jimenez Contractors, Inc.

L. Darby Plexico, Esquire
Brown & Brehmer

1720 Main Street, Suite 201
P.O. Box 7966

Columbia, SC 29202
ldp@brownandbrehmer.com
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Iw@brownandbrehmer.com
Attorneys for Fourth-Party Defendant Nataren Contractors, LLC

John D. Harjehausen, Esquire

James P. Walsh, Esquire

Clarkson, Walsh & Coulter, P.A.

1164A Woodruff Road

Greenville, SC 20607

jharjehausen@clarksonwalsh.com

jwalsh@clarksonwalsh.com

chumberger@clarksonwalsh.com

Attorneys for Fourth-Party Defendant Ngan My Giang d/b/a Landaverry Flooring

Mark S. Barrow, Esquire

Christy E. Mahon, Esquire

Sweeny, Wingate & Barrow, P.A.

P.O. Box 12129

Columbia, SC 29211

msb@swblaw.com

cem@swblaw.com

mha@swblaw.com

Attorneys for Fourth-Party Defendant Nicholas Soto a/k/a Nicholas Soto, Individually and
d/b/a Soto HVAC

Clark W. DuBose, Esquire
Alexander G. Mende, Esquire
Haynesworth Sinkler Boyd
1201 Main Street, 22nd Floor
Columbia, SC 29201-3226
cdubose@hsblawfirm.com
amende@hsblawfirm.com
bvaldes@hsblawfirm.com
agraham(@hsblawfirm.com
cgarner(@hsblawfirm.com

and

R. Batten Farrar, Esquire

R. Bryan Barnes, Esquire

Rogers Townsend

401 North Main Street, Ste. 100
Greenville, SC 29601
Batten.farrar@rogerstownsend.com

25



bryan.barnes(@rogerstownsend.com
joanne.allen@rogerstownsend.com

Attorneys for Fourth-Party Defendant Panuncio Victoriano Martinez,
Individually and d/b/a Victoriano HVAC, LLC

Bonum S. Wilson, III, Esquire

Brandon T. Reeser, Esquire

Wilson Heyward & Reeser, LLC

P.O. Box 13177

Charleston, SC 29422

bwilson@wilsonheyward.com

breeser@wilsonheyward.com

Attorneys for Fourth-Party Defendant Saguay Flooring, LLC

William Ansel Collins, Jr.

Michal Kalwajtys

Baker Ravenel @ Bender, LLP

3710 Landmark Drive Suite 400

Columbia SC 29204

mkalwajtys@brblegal.com

weollins@brblegal.com

Attorneys for Fourth-Party Defendant Scorpio Title & Glassworks, Inc.

Brian E. Wolfe, Esquire

Wolfe, Campbell, Gunst & Hinson, PLLC

215 Queens Road, Suite 200

Charlotte, NC 29204

bwolfe@wolfe-campbell.com

aschieber@wolfe-campbell.com

bchapman@wolfe-campbell.com

Attorney for Fourth-Party Defendant SL Commercial Construction, Inc.

Brandon P. Jones, Esquire

Wesley Harkness

Jake Biltoft

The McKay Firm

3700 Forest Drive, Suite 404 (29204)
P.O. Box 7217

Columbia, SC 29202
bjones@mckayfirm.com
wharkness@mckayfirm.com
jbiltoft@mckayfirm.com

Attorneys for Fourth-Party Defendant Therma-Tru Ltd
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Anne R. Culbreath, Esquire

Willson Jones Carter & Baxley

325 Rocky Slope Road, Suite 201

Greenville, SC 29607

arculbreath@wijcblaw.com

bmhayes@wjcblaw.com

Attorney for Fourth-Party Defendant Vinny’s Perfection Flooring, LLC

Phillip E. Reeves, Esquire

Gallivan White Boyd

55 Beattie Place, Suite 1200 (29601)

P.O. Box 10589

Greenville, SC 29603

preeves@gwblawfirm.com

Attorney for Fourth-Party Defendant Zenon Guiterrez Antunez

September 8, 2023 Respectfully Submitted,
Greenville, SC
s/ Carl F. Muller

Carl F. Muller, SC Bar #4131

Carl F. Muller, Attorney-at-Law, P.A.
PO Box 1717

Greenville, SC 29602-1717
864-991-8904 Phone

864-751-2831 FAX
carl@carlmullerlaw.com

Attorney for Appellant D.R. Horton, Inc.

John T. Crawford Jr. (SC Bar # 69682)
Jason Imhoft (SC Bar # 69355)
Kimila L. Wooten (SC Bar #64516)
704 E. McBee Ave.

Greenville, SC 29601

(864) 242-4899

(864) 242-4844 (fax)
Crawford@conlaw.com
Imhoff@conlaw.com
wooten(@conlaw.com

Attorneys for Petitioner D.R. Horton, Inc
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