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STATE OF SOUTH CAROLINA
COUNTY OF CHEROKEE

Mark A. Earls, Jr., #379091,
Applicant,

Case No.: 2019-CP-11-00570

V. ORDER OF DISMISSAL

Staté of South Carolina,
Respondent,
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application filed August 15, 2019, Respondent made its return on October 22, 2019, rcquestiné'

an evidentiary hearing be convened. An evidentiary hearing was held on August 11, 2022, at the

Spartanburg County Courthouse. Dayne Phillips, Esquire, represented Applicant. Assistant

Attorney General Chelsey Marto represented Respondent.

Applicant and his mother testified on his own behalf at the evidentiary hearing.

Applicant’s Mother, Laurie Richardson, and Counsels Richard Whelchel and Matthew Craft,

Esquires, also testified. After reviewing all records and evidence before this Court, this Court

finds Applicant cannot meet his requisite burden of proof of establishing he is entitled to post-

conviction relief and denies and dismisses this application with prejudice. Findings of fact and

conclusions of law are set forth below.

Procedural History

Applicant is confined in the South Carolina Department of Cotrections putsuant to orders

of commitment of the Cherokee County Clerk of Court. Applicant was indicted at the July 2015

term of the Cherokee County Grand Jury for murder (count one) and possession of a firearm

during the commission of a violent crime {count two) (2015-GS-11-00624), and two counts of

attempted armed robbery (2015-GS-11-00625 and -00626). Richard Whelchel and Matthew
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Crafi, Esquires, represented Applicant. Kimberly Leskanic and Jennifer A. Jordan, Esquires, of
the Seventh Circuit Solicitor's Office, prosecuted the case. On February 4, 2019, after selecting a
jury, Applicant pled guilty as indicted. The Honorable R. Keith Kelly, circuit court judge,
sentenced Applicant to thirty years’ imprisonment for murder, five years’ imprisonment for the
weapons charge, and twenty years’ imprisonment for each count of attempted armed robbery,
sentences tunning concurrently. Applicant did not appeal his plea or sentence.,
| Summary of Relevant Facts

On May 6, 2013, police were called out to a shooting with injuries. (Tr, 44-45). When
they arrived at that location, they found the deceased victim with two gunshot wounds, slumped
over in his pickup truck. (Tr. 45), Officers began their investigation, (Tr. 45).

Video footage was retrieved of two individuals, a female and a male walking in that
alley. (Tr. 45). The video showed the attempted robbery of the deceased victim and Sandra
Tessnear, who was a prostitute that got into the vehicle with the deceased prior to the shooting.
(Tr. 45). It showed the two individuals running away after what appeared to be a shooting. (Tr.
43). Officers posted still photographs from the video on the Gaffney website and Facebook page,
ultimately receiving tips that Applicant and Lyric Morgan committed the crimes. (Tr. 45).

The officers found out where they lived and went to their residence the day after the
shooting, (Tr. 46). They brought both to the police station, where Lyric, Applicant’s girifriend,
gave a confession. (Tr. 46). She stated that they stole the gun three days ptior from Applicant's
mother’s boyfriend. (Tr. 46). She stated that they had kicked the door in, went in, and stole the
gun, which Applicant retrieved from a closet in his house. (Tr. 46). They left the house with

intending to commit a robbery. (Tr. 46). They identified the victims as their targets. (Tr. 46).
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Applicant approached on the driver's side of the vehicle and Lyric approached on the
passenger’s side. (Tr. 46). Applicant stated “give me everything that you have got.” (Tr. 46-47).
He pointed the loaded .22 pistol at Mr. Baltazar, (Tr. 47). Lyric stated she saw the deceased
victim reach down, possibly for a gun. (Tr. 47). Applicant pulled the trigger and then he puiled
the trigger again. (Tr. 47). The deccased suffered two gunshot wounds, one of which lacerated
his lungs and his heart, causing internal bleeding and for him to die at the scene. (Tr. 47).

Applicant's mother identificd Applicant based upon the video to the police. (Tr. 47).
Applicant, in a police statement, said “1 saw a prostitute jump in the truck with a Mexican. I tried
to rob the Mexican and the prostitute. The Mexican put his hands up like he was trying to get the
gun. I pulled my hand back and the gun went off. His fruck was standing there and 1 thought that
he was going to get out. I shot again. [ ran. Lytic went with me. She did not have any weapon.”
(Tr. 48).

After Applicant gave his statement to police. they asked him about the gun, (Tr. 49). He
told them that he would take them to the location of the gun. (Tr. 49). He stated that he put it in
the woods following the shooting. (Tr. 49). The gun was located. Lyric, who was going to testify
for the State, identified that gun, stated that it was the gun that the two of them stolen. (Tr. 49).

Current Action Before this Court

In his current PCR application, Applicant alleges he is being held in custody unlawfully
because of ineffective assistance of counsel in that

1. Ineffective assistance of counsel, in that:

a. “Applicant was plead guilty after counsel failed to adequate review discovery
evidence, Applicant was deprived due process as a result of Counsel
ineffectiveness.”

“Attorney advised he was gone do a notice of appeal; Prejudice.”

“Attorney failed to Investigate Juvenile statute.”

“Prejudice by attotney advising applicant to *only plead guilty.
“Attorney failed to file any pre-trial motions.’

(X1

o oo
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£ “Attorney failed to make or exploit any defense in applicant case.”

g “Attorney verbally told applicant he was ‘not’ going to fight for him in trial;
Resulted in Applicant to plead guilty”

h. “Attorney neglected the necessary investigations & preparations of applicant
case.”

i, “Attorney failed to function as the counsel that the constitutions 6™
Amendment guarantee’s.”

Applicant, through PCR Counsel, filed an amendment dated June 6, 2022, alleging:

[

Applicant did not knowingly, intelligently, or veluntarily plead guilty.

2. Applicant felt coerced into pleading.

a, Counsel allowed Applicant’s mother to coerce Applicant into pleading.
b. Counsel told him he would not fight for him if he proceeded to trial,

3. Applicant detrimentally relief on Counsel's erroneous advice without reviewing his
constitutional rights, potential defenses, discovery, ot correct sentencing
consequences,

4. Counsel failed to properly advise Applicant he would have to serve his sentence day
for day.

5. Counsel failed to present all mitigation evidence in preparation of Applicant’s
defense.

a, Failure to use mitigation evidence in negotiations.
6. Eounsel failed to advise Applicant about potential defenses and legal motions,
7. ‘Fallure to discuss the option of withdrawing the plea.

At the PCR hearing, Applicant proceeded forward on the following allegations:

1. Ineffective assistance of counsel,
a. Failure to review discovery.
b. Failure to expiain and pursue pre-trial motions, especially a mofion to
suppress.
Failure to mitigate the sentence and use mitigation evidence in negotiations.
Failure to discuss the option of withdrawing the plea.
Failure to discuss Applicant’s rights and defenses.
Failure to prepare defense.
g. Failure 1o pursue waiver hearing.
2. Invalid plea,
a. Applicant’s mother coerced him into pleading.
b. Counsel Whelchel told Applicant he would not {ight for him at trial.
¢. Applicant was erroneously told he would only have to serve eighty-five
percent of his sentence.
d. Trial tax.

= oo

All other allegations raised in his initial application and amendments are deemed waived

and abandoned and, accordingly, will not be addressed in this order.
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Summary of the Testimony

Applicant Testimony

Applicant stated that Counsels began representing him after his firsi attorney, Don
Thompson, retired in 2018. He stated that there was a mitigation specialist and they met four dr
five times. He stated he met with Counsel Whelchel three to four times. He stated they discussed
the statements. He stated that he was not told challenging the police statement was an option. He
stated that during his first meeting with Counsel Whelchel he told Applicant that he new
represented him. He stated they did not discuss his rights or defenses. He stated that at the
second meeting he was given his Rule Five and this was explained to him. In the Rule Five were
police statements and the police report. He stated that it was sixty-three pages long. He stated
that thg meeting lasted thirty to forty minutes long. He stated they reviewed the body camera
videos andtook notes. He stated that they never discussed the paper discovery together. He
stated that he met the mitigation specialist while represented by Thompson but never discussed
the mitigation specialist materials. He stated that during his fourth meeting with Counsel they
picked a jury and reviewed video, which Counsel said were helpful. He stated that Counsels did
not mention pretrial motions or evidence. He stated that Counsel Whelchel stated that he did not
have a defense. He stated that Counsels answered his questions concerning trial. He stated his
mother was on the phone that day, crying and telling him to plead. He stated that Counscl
Whelche! said he did not stand a chance at trial and should plead. He stated he talked to Counsel
Craft at trial, who said he only had to serve eighty-five percent of his sentence. He stated he
thought he only had to serve twenty-one years’ when he pled. He stated he wanted 1o talk to
Counsels about the officers regarding the statement. He stated he was not happy with the plea

and never talked to Counsels about withdrawing it. He stated he was upset Counsel did not
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prepare a defense. He stated that he thought his only options were to plead or spend life in
prison,
Richardson Testimony
Richardson testified that Applicant is her second son, She stated the plea was a last-
minute decision. She stated that Counsel Whelchel was very hit or miss with communication.
She stated Applicant wanted to go to trial but decided to plead to thirty years because Counsels
told him he would not have to serve the entire thirty years. She stated Counsel told Applicant o
plead.
Counsel Whelchel Testimony
Counsel Whelchel testified that Applicant decided to plead. He stated Applicant
discussed the discovery with him. He stated there was never a plea offer made to a lesser-
included offense. He stated that they discussed motions they would have pursued if Applicant
went to {rial, He stated he told Applicant he would have 1o serve the sentence day for day. He
stated Applicant pled to the mandatory minimum. He stated that the strategy at trial would have
been to poke holes in the State’s case. He stated that Applicant’s mother tatked to him about
pleading, He stated he met with Applicant more than four times, He stated that the evidence
against Applicant included his co-defendants testimony and his own confession. He stated they
discussed a motion to suppress the statement, which they would have pursued at trial. He stated
that Applicant’s decision to testify was up in the air, He stated they discussed the ballistics
report, which was inconclusive. He stated that no one could make Applicant testify. He stated
that he does not do written motions but brings them up in person before the tral judge. He stated
he discussed his general practice regarding motions with Applicant. He stated he did not do a

waiver hearing because he thought it was already done. He stated that someone else was hired to
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do the waiver hearing. He stated that Applicant was young and impressionable. He stated that
the State was unwilling to let Applicant plead to voluntary manslaughter. He stated he told
Applicant about what would happen at the motion to suppress hearing. He stated he told
Applicant there was a good chance of the statement being admitted. He stated he had a phone
conversation with Applicant’s mother, where he said the jury was picked. He stated Applicant
asked to talk to his mother. He stated he never asked Applicant’s mother to convince Applicant
to plead. He stated it was Applicant’s decision to plead.
Counsel Craft Testimony

Counse! Craft testified that he told Applicant he would have to serve his sentence for
murder day for day, minus the time he spent in the county jail before being transported to SCDC,
He stated that Applicant received a negotiated sentence.

Findings of Fact and Conclusions of Law

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. Before this Court are the Spartanburg
County Clerk of Court Records, Applicant’s South Carolina Department of Cotrections Records,
the plea transcript, and this PCR action's records. This Court has further had the opportunity to
observe each witness who testified at the hearing, and to closely pass upon their credibility, This
Court has weighed the testimony accordingly, Set forth below are the relevant findings of fact
and.conclusion of law as required by South Carolina Code Annotated Section 17-27-80 (2003),

Ingffective Assistance of Counsel

In a PCR action, the applicant bears the burden of proving allegations contained in the

application, Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). When an applicant asserts

ineffective assistance of counsel as a ground for relief, the applicant must show “counsel’s
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conduct so undermined the proper functioning of the adversarial process that [it] cannot be relied
upon as having produced a just result,” Strickland v. Washington, 466 U S, 668, 686 (1984),
Butler, 286 S.C. at 442, 334 S.E.2d at 814, Ineffective assistance of counsel is governed by the
Sixth Amendment, as explained by the United States Supreme Court in Strickland v.
Washington.

Pursuant to the first prong of the Strickland analysis, the applicant must prove defense
counsel’s performance was deficient. Jd, at 686; Cherry v. State, 300 8.C. 115, 117, 386 8,E.2d
624, 625 (1989). To show deficiency, the applicant must prove by a preponderance of the
evidence that counsel’s actions fell outside of the zone of “reasonableness under prevailing
professional norms.” Strickland, 466 U.S. at 688. See also Rule 71.1(e), SCRCP (“The applicant
has the burden of establishing his entitlement 1o relief by a preponderance of the evidence.”).
Reasonableness is determined by the “variety of circumstances faced by defense counsel or the
range of legitimate decisions regarding how to best represent a criminal defendant,” and the
scope of the reasonablencss inquiry is limited to facts counsel had available at the time of
representation. fd. at 689. “Counsel is strongly presumed to have rendered adequate assistance
and made all significant decisions in the exercise of reasonable professional judgment.”
Yarboroughv. Gentry, 540 U.S. 1, 5 (2003) (citing Strickland, 466 U.S. at 690). Judicial scrutiny
of counsel’s performance remains highly deferentia] towards defense counsel with a strong
presumption that counsel acted competently, because competent representation may be executed
in virtually “countless” ways. Strickland, 466 U.S. at 688-89.

Second, counsel’s deficient performance must have prejudiced the applicant so that
“there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the

proceeding would have been different.” Cherry, 300 $.C. at 117-18. “A reasonable probability is
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a probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694.
The court makes this determination based upon the totality of the evidence. /d. at 695,
Realistical!y, this matters “only in the rarest case’ because “[t]he likelihood of a different result
must be substantial, not just conceivable.” Harrington v. Richter, 562 U.S. 86, 111-12 (2011)
{quoting Strickland, 466 1.S. at 697).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairess of the proceeding whose result is being challenged. Strickland, 466 U.S.
at 696. A court need not first determine whether counsel’s performance was deficient before
examining the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is
casier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed, /d. at 696-97,

Invalid Plea

In the context of a guilty plea, the applicant must show there is a reasonable probability
that, but for ineflective assistance of counsel, he or she would not have pled guilty but, instead,
would have insisted on going to trial. Hill v. Lockhart, 474 U .S, 52, 59 (1985). Applicant’s right
to contest the validity of a plea is usually, but not invariably, foreclosed because of the inherent
solemnity and truthfulness included in the guilty plea process. See Blackledge v. Allison, 431
U.S. 63, 73-74 (1977) (“Seclemn declarations in open court carry a strong presumption of verity.
The subsequent presentation of conclusory allegations unsupported by specifics is subject to
summary dismissal, as are contentions that in the face of the record are wholly incredible.”).
Absent valid reasons why the applicant is entitled to depart from previous judicial admissions
made at the plea hearing, statements made during the original proceeding remain conclusive,

Dalton v. State, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) (citing Crawford v.
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United States, 519 F.2d 347, 350 (4th Cir. 1975)).

For a plea to be valid, the applicant must have been aware of the nature and crucial
elements of the offense the maximum and minimum penalties, and the rights he is waiving by
accepting the plea. Boykin v. Adlabama, 395 U.S. 238 (1969); Roddy v. State, 339 S.C. 29 (2000).
A plea is not knowing or voluntary if a defendant “lacks knowledge of material evidence in the
prosecution’s possession,” Gibson v. State, 334 §.C. 515, 523, 514 S.E.2d 320, 324 (1999).

A defendant’s knowing and voluntary waiver of statutory or constitutional rights must be
established by a complete record, and “may be accomplished by colloquy between the court and
defendant, between the court and defendant's counsel, or both.” Roddy v. State, 339 S.C. at 34,
528 S5.E.2d at 421 (citing State v, Ray, 310 5.C. 431,437,427 S.E.2d 171, 174 (1993)). “*[Tlhe
voluntariness of a guilty plea is not determined by an examination of the specific inquiry made
by the sentencing judge alone, but is determined from both the record made at the time of the
entry of the guilty plea and the record of the post-conviction hearing.’” Dalton, 376 8.C. at 138,
654 S.E.2d at 874 (quoting Harres v. Leeke, 282 S.C. 131, 133, 318 S.E.2d 360, 361 (1984)).
Further, “guilty pleas, freely and voluntarily entered, act as a waiver of all non-jurisdictional
defects and defenses, including claims of a violation of a constitutional right prior to the plea.”
Whetsell v. State, 276 S.C. 295,297, 277 S.E.2d 891, 892 (1981).

This Court finds the plea was entered freely, voluntarily, knowingly, and intelligently. He
stated he was pleading to a negotiated thirty years® imprisonment with several other sentences
running concurrently. (Tr. 36). He stated he understood the charges, elements, indictments, and
sentencing ranges he was pleading to. (Tr. 37-38). He stated he understood violent and most
serious distinctions, when applicable. (Tr. 37-38). He stated that he knew he was waiving his

rights fo remain silent, to proceed to a jury trial, and to call and confront witnesses. (Tr. 39-40).
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He stated that he was pleading guilty to all freely and without pressure and coercion. (Tt, 41), He
stated that he talked to his mother about pleading, but she did not force him to plead. (Tr. 42). He
stated it was his decision to plead and no promises were made. (Tr. 42). He stated be had no
complaints about Counsels. (Tr. 44). He stated he talked about the case with Counsels. (11, 44).
He stated he was not forced into pleading. (Tr. 44). He stated that Counsels went over discovery
and wanted to proceed forward with the plea, (Tr. 44), He agreed with the facts as stated by the
prosecutor, (Tr. 44-50). Accordingly, the plea was freely, knowingly, intelligently, and
voluntarily and cannot be withdrawn now.
Rights

Applicant claims he did not know about the rights waived by entering the plea. This was

refuted by the plea transcript and relief is denied accordingly.
Defenses

Applicant claims his plea is not valid because he did not discuss potential defenses with
Counsels. Applicant has failed to highlight any specific defense that woulkd have caused him to
proceed to trial, Further, the right to present a defense was waived through entry of a valid plea.
Accordingly, relief is denied.

Failure to Review Discovery

Applicant claims Counsel was inetfective for failure to share and review discovery.
Coussel credibly testified that he reviewed the discovery with Applicant. Applicant has failed to
show anything existed in the discovery not shown to him that would have caused him to proceed
to trial instead. Accordingly, relief is denied.

Trial Tax

Applicant claims he was coerced into pleading because he was afraid of facing more time
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at trial. Being informed that if he went to trial, he would face more time in prison does not rise to
the level of coercion and is not enough to render the plead invalid, Accordingly, relicf is denied
on-this ground,
Applicant’s Mother

Applicant claims the plea was coerced because Counsels had Applicant’s mother talk to
him about pleading. In fact, the plea transcript reflects that he spoke with his mother beforehand
but she did not coerce him to plead. (Tr. 42). This Court finds that this conversation did not trise
to the fevel of coercion. Accordingly, relief is denied.

Counsel would not Fight

Applicant claims Counsel was ineffective for telling him he would not fight for him at
trial, This Court finds this claim not credible or supported by Counsel’s testimony about actions
taken leading up to the plea. Even so, Applicant has failed 1o establish prejudice. Relief is denied
on this ground.

Pre-Trial Motions

Applicant claims Counsel was ineffective for failure to inform him about his right to
pursue pre-trial motions. Counsel credibly testified that he informed Applicant about this, with
particular focus on the motion to suppress and how they would likely lose that motion. The right
to pursue this motion was waived with entry of an otherwise valid plea. Accordingly, reliefis
devied.

Mitigation

Applicant claims Counsel was ineffective for failing to present mitigation evidence in

negotiations. Counsel may be found deficient for failing to sufficiently investigate and present

mitigating evidence, See Council v. Stare, 380 S.C. 159, 172, 670 S.E.2d 356, 363 (2008)
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(finding it unreasonable for counsel not to further investigate the defendant’s background and
present even minimal mitigating evidence obtained); Wiggins v. Smith, 539 U.S. 510, 521 (2003) -
(finding it unreasonable when Counsel failed to investigate mitigating evidence beyond a couple
refained records, including the presentence investigation report and social service records);
Williams v. Tavior, 529 U.S. 362, 398 (2000) (finding that Counsel was unreasonable for failing
to evaluate the totality of available mitigation evidence). An applicant is prejudiced by this
deficiency if there is a reasonable probability that a different sentence would have been imposed
but for Counsel’s failure to investigate and present mitigating evidence. Council v. State, 380
S.C. 159,171, 670 S.E.2d 356, 362 (2008).

Applicant has failed to show that Counsel's approach was unreasonable or that Counsel
failed to present any mitigation evidence that would have resulted in a different sentence,
Accordingly, relief is denied.

Withdrawing Plea

Applicant claims Counsel was ineffective for failure to withdraw the plea. Applicant
admitted he did not ask Counsel for this option. Additionally, Applicant seemingly presented no
signs 10 Counsels that caused them to discuss this option with Applicant. Accordingly, relief is
denied.

Eighty-Five Percent Sentence

Applicant claims Counsel was ineffective for telling him he only had to serve eighty-five
percent of his sentence to be parole eligible. “It is well settled that parole eligibility is a coliateral
consequence of sentencing, and that trial counsel need not advise a client of his parolc eligibility
or ineligibility in order to render effective assistance.” Jackson v. State, 349 5.C. 62, 64, 562

S.E.2d 475, 476-77 (2002) (citations omitted). *When considering an allegation on PCR that a
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guilty plea was based on inaccurate advice of counsel, the transcript of the guilty ptea hearing
" will be considered to determine whether information conveyed by the plea judge cured any
possible error made by counsel.” Burnelf v. State, 352 8.C, 589, 592, 576 S.E.2d 144, 145 (2003)
(citing Moorehead v. State, 329 S,C. 329, 496 S.E.2d 415 (1998)).

Counsel Craft credibly testified he would have to serve his sentence day for day with
credit for time served. Accordingly, relief is denied.

Waiver Hearing

Applicant claims Counse! was ineffective for failure to hold a waiver hearing. Counsel

testified that he thought this hearing was conducted with another attorney. Regardiess, Applicant

has failed to establish prejudice and relief is denied accordingly.

|conclusion and signature line on following page]
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Conclusion

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this PCR application must be denied and dismissed with brejudicc.

This Court notifies Applicant that he must file and serve a notice of appeal within thirty
days of receipt by counsel of the judgment entry’s written notice to secure appropriate appellate
review, See Rule 203, SCACR. Pursuant to dustin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991),
an Applicant has the right to appellate counsel’s assistance in seeking review of the denial of
PCR. Ruie 71.1(g), SCRCP provides that if the Applicant wishes to seek appellate review, PCR
cou.nsel must serve and file a notice of appeal on Applicant’s behalf. Your attention is directed to
South Carolina Appeltate Court Rule 243 for appropriate appellate procedures.
IT IS THEREFORE ORDERED:

1. The PCR application be denied and dismissed with prejudice; and
2. Applicant be remanded to the custody of Respondent.

AND IT IS SO ORDERED this 2/ % day E-\ ﬁd‘w 2023,

DaNIEL D. HALL
Presiding Judge
Seventh Judicial Circuit

VO’(’\’( , South Carolina.
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ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE I.

This action came to triaf or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLiNA__ o

) INTHE COURT OF COMMON PLEAS
COUNTY OF CHEROKBE K " ). . FORTHE SEVENTH JUDICIAL CIRCUIT
Mark A Eaxls, SCDC # 379091 ) . Case No. 2019-CP-11-00570
Apphcant ) ' L
).~ ORDERDENYING APPLICANT’S
") . MOTION TO ALTER OR AMEND
v. ) - PURUSUANT TO RUQE 59(§) S(‘;RCP
= T (“)
) | > @ 503
3
State of South Carolina, - ) T WxE
Respondent. ) = v 8'—:3?;}
x P =25
(") — ;:arﬂ
This matter comes before this Court by way of Applicant’s Motion rrlg Altgi, or Am Amémd
o O

pursvant to Rule 59(a), SCRCP, asking this Court to alter or amend its Order of Dismissal
denying Applicant post—co'nvictiﬁn relief filed March 24, 2023.
| PROCED L HISTORY
The records before l'thi's court show that Applicant is presently confined in the
South Carolina Department of Coﬁectibns pursuant to orders of commitment from the Cherokee
County Clerk of Court. Applicant was indicted during the July 2015 ferm of the Cherokee
County Grand Jury for murder (count one), and possession of a firearm during the commission of
a violent crime (count 2) (2015-GS-11-00624). Richard Whelchel and Matthew Craft, Esquires,
represented Applicant, Kilﬁberiy Leskanic and Jennifer A, Jordan, Esquires, of the Seventh
Circuit Solicitor’s Office, prééecuted the case. On February 4, 2019, after selecting a jury,
Applicant pled guilty to all charges as indicted. The Honoraﬁle R. Keith Kelly, circuit court |
judge, sentenced Applicant .to thirty years’ imprisonment for murder, five years’ imprisonment
for the weapons charge, and twenty years’ imprisonment for each count of attempted armed
robbery, with the sentences running concurrently. Applicant did not appeal his plea or sentence.

Summary of Relevant Facts




On May 6, 2015, poIicé were called out to a shooting with injuries. (Tr. 44-45), When
they arrived at that location, they found the deceased victim with two gunshot wounds, slumped
over in his pickup truck, (Tt. 45). Officers began their investigation. (Tr. 45).

Video footage was retrieved of two individuals, a female and a male walking in that
alley. (Tr. 45). The video showed the attempted robbery of the deceased victim and Sandra
Tessnear, who was a prostitute that got into the vehicle with the deceased prior to the shooting.
(Tr. 45). It showed the two individuals running away after what appeared to be a shooting. (Tr.
45). Officers posted still phbtographs from the video on the Gaffney website and Facebook page,
ultimately receiving tips that Applicant and Lyric Morgan committed the crimes, (Tr. 45).

The officers found out where they lived and went to their residence the day after the
| shooting. (Tr. 46). They brought both to the police station, where Lyric, Applicant’s girlfriend,
gave a confession. (Tr. 46). She stated that they stole the gun three days prior from Applicant’s
mother's boyfriend. (Tr. 46). She stated that they had kicked the door in, went in, and stole the
gun, which Applicant retrieved from a closet in his house, (Tr. 46). They left the house with
intending to commit a robbery, (Tr. 46). They identified the victims as their targets. (T'r. 46).

Applicant approached on the driver’s side of the vehicle and Lyric approached on the
passenger’s side. (Tr. 46). Applicant stated “give me everything that you have got.” (Tr. 46-47).
He pointed the loaded .22 pistol at Mr, Baltazar. (Tr. 47). Lyric stated she saw the deceased
victim reach down, possibly for a gun. (Tr. 47). Applicant pulled the trigger and then he pulled
the trigger again. (Tr, 47). The deceased suffered two gunshot wounds, one of which lacerated
his lungs and his heart, causing internal bleeding and for him to die at the scene. (Tr. 47).

Applicant’s mother identified Applicant based upon the video to the police. (Tr. 47).

Applicant, in a police statement, said “I saw a prostitute jump in the truck with a Mexican. I tried




to rob the Mexican and the prostitute. The Mexican put his hands up like he was trying to get the
gun, I pulled my hand back and the .gun went off. His truck was standing there and I thought that
he was going to get out. I shot again. I ran. Lyric went with me. She did not have any weapon.”
(Tr. 48).

After Applicant gave his statement to police, they asked him about the gun. (Tr. 49). He
told them that he would take them to the location of the gun. (Tr. 49). He stated that he put it in
the woods following the shooting. (Tr. 49). The gun was located. Lyric, who was going to testify
for the State, ’identiﬁed that gun, stated that it was the gun that the two of them stolen. (Tr. 49).

Current Action Before this Court

In his PCR application, Applicant alleged he is being held in custody unlawfully because
of ineffective assistance of counsel in that:

1. Ineffective assistance of counsel, in that:

a. “Applicant was plead guilty afier counsel failed to adequate review discovery
evidence, Applicant was deprived due process as a result of Counsel
ineffectiveness.”

“Attormey advised he was gone do a notice of appeal; Prejudice.”

“Attorney failed to Investigate Juvenile statute.”

“Prejudice by attorney advising applicant to ‘only plead guilty.”

“Attorney failed to file any pre-trial motions.’

“Attorney failed to make or exploit any defense in applicant case.”

“Attorney verbally told applicant he was ‘not’ going to fight for him in trial;

Resulted in Applicant to plead guilty”

“Atiorney neglected the necessary investigations & preparations of applicant

case.”

i. “Attorney failed to function as the counsel that the constitutions 6%
Amendment guarantee’s.”
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Applicant, through PCR Counsel, filed an amendment dated June 6, 2022, alleging:

—
.

Applicant did not knowingly, intelligently, or voluntarily plead guilty.
2. Applicant felt coerced into pleading.

a. Counsel allowed Applicant’s mother to coerce Applicant into pleading,

b. Counsel told him he would not fight for him if he proceeded to trial.
3. Applicant detrimentally refief on Counsel’s erroneous advice without reviewing his
constitutional rights, potential defenses, discovery, or correct sentencing
consequences.



4. Counsel failed to properly advise Applicant he would have to serve his sentence day
for day,

5. Counsel failed to present all mitigation evidence in preparation of Applicant’s
defense,

a.

Failure to use mitigation evidence in negotiations,

6. Counsel failed to advise Applicant about potential defenses and legal motions,
7. Failure to discuss the option of withdrawing the plea.

At the PCR hearing, Applicant proceeded forward on the following allegations:

1. Ineffective assistance of counsel.

a.

b.
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Failure to review discovery.

Failure to explain and pursue pre-trial motions, especially a motion to
Suppress.

Failure to mitigate the sentence and use mitigation evidence in negotiations,
Failure to discuss the option of withdrawing the plea.

Failure to discuss Applicant’s rights and defenses.

Failure to prepare defense.

Failure to pursue waiver hearing,

2. Invalid plea.

a.
b.

C,

d,

Applicant’s mother coerced him into pleading,

Counsel Whelchel told Applicant he would not fight for him at trial,
Applicant was erroneously told he would only have to serve eighty-five
percent of his sentence,

Trial tax.

Following its review of the testimony and evidence presented at the hearing, this Court

found that there were no constitutmnal deprivations or other errors entitling Applicant to relief

and denied and dismissed the application with prejudice, This Court issued a formal order to this

effect, signed on March 21, 2023 and filed on March 24, 2023,

On or about April 3, 2023, Applicant served a copy of his Motion to Alter or Amend

Pursuant to Rule 59(e) SCRCP, on this Court. Respondent filed a return to the motion on or

about August I, 2023,

After reviewing Applicant’s Motion and the State’s Return, this Court finds that its

fifteen page Order of Dismissal contains the required findings of facts and conclusions of law as

required by S.C. Code Ann. § 17-27-80 (1976) and Rule 52(a) SCRCP. Sge also McCray v,



State, 305 S.C. 329, 408 S.E.2d 241 (1991). Having carefully reviewed the entire record in this
matter, this Court finds that there is no basis for altering or amending its prior ruling.! Therefore,
this Court hereby denies the Applicant's Motion in its entirety and affirms the previous Order of
Dismissal,

This Court notes that if the Applicant desires to secure appellate review of this Order and
the Order of Dismissal, a notice of appeal must be filed and served within thirty days of the
service of this Order, Petitioner is directed to Rules 203, 206, and 243 of the South Carolina
Appellate Court Rules for the appropriate procedures to follow after a Notice of Appeal has been

timely filed,

AND, IT IS SO ORDERED this <) ’?!&‘day of Aw us"r , 2023

~

DANIEL D, HALL
Presiding Judge
Seventh Judicial Circuit

\/0 ('L , South Carolina

! The Court, in its discretion, has considered this matter based upon the motions submitted by the parties and the
post-conviction relief file, since oral argument will not aid the Court in reaching its decision, See Rule 59(f),
SCRCP.





