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Appellants file their reply to SCDC's memorandum, as follows. In its
memorandum, SCDC refers to the notice of appeal statement that this appeal is
filed pursuant to S.C. Code §1-23-380 ("..judicial review available under o-
ther means of review..provided by law'") and the three constitutional grounds
for appeal summarized below (SCDC memorandum, p. 3). Appellants' notice of
appeal made a very similar statement. The "other ﬁeans of review" are:

(1) S.C. Constitution, Article I, Sections 22, 23. See League of Women

Voters of Georgetown County v. Litchfield-by-the-Sea 305 S.C. 424, 426-7, 409

S.E. 2d 378, 380 (S.C., 1991) (mandatory judicial review from Article I, Sec~-
tion 22's "superseding constitutional due process provisions" for hearing and
judicial review).

(2) S.C. Constitution, Article I, Sections 22, 23, and S.C. Constitution,

Article I, Section 3, and U.S. Constitution, Amendment 14, Section 1. See

S.C. Ambulatory Surgery Center Ass'm v. S.C. Workers Comp. Comm'n 389 S.C.

- 380, 699 S.E., 2d 146, 152 (S.C;, 2010) (Protection of mandatory judicial re-
view under S.C. Constitution, Article I, Section 22 is equivalent to that af-
forded by the federal and state due process clauses).

(3) S8.C. Constitution, Article I, Sectidon 3 due process and U.S. Consti-

tution, Amendment 14, Sectiom 1 due process. See C.J.S. (2014), Adm. Law &

Procedure, §379; Am Jur 2d (2014), Adm. Law, §388; Califano v. Sanders 430

U.S. 99, 109, 97 S. Ct. 980 (1977); and Al Shabazz v. State 338 S.C. 354, 381,

527 S.E. 2d 742 (s.cC., 2000) (Constitutionally required judicial review des-—
pite a statute attempting to preclude review).

In its memorandum, p. 4, SCDC's only comment to these provisions was, "un-
der the above listed authorities", Appellants seek to invoke the court's jur-
isdiction to provide them some unstated and unknown relief regarding the:2019

"back wage calculation decisions". Significantly, SCDC does not refute or



dispute these grounds for appeal. Given the constitutionally mandatory nature
of these grounds, Appellants submit SCDC cannot reasonably refute or dispute
them.

SCDC later contends Appellants present no viable grounds for review (SCDC
memorandum, p. 9). Appellants respectfully disagree, and submit the grounds
could not be stronger given the 2019 calculations' mode of procedure and due
process violations under the United States and South Caroliha Constitutions,
the constitutional and statutory grounds for appeal discussed above, and South
Carolina and United States Supreme Court decisions supporting appeal.

In its memorandum, pp. 4—5,‘SCDC discusses five "grounds for appeal" Ap-
pellants assert. First, these are not Appellants' grounds for appeal. They
are "facts and authorities further (supporting) the timeliness of this appeal"
(Appellants' notice of appeal, p. 3; Appellantsi memorandum. p. 2). Again,
the "grounds for appeal" are the "other means of review" authorized by §1-23-
380, sécond sentence, and the three constitutional and mandatory grounds for
appeal summarized above.

First, SCDC states Appellants céncede SCDC's calculations are incomplete
(SCDC memorandum, p. 4). Apparently, the parties agree on this point. Howev-
er, SCDC does not address or contest Appellants' contention that, under SCACR
203(b) (6), Appellants need not appeal the calculations until receipt of more
complete calculations, which never occurred in this case.

Second, SCDC states Appellants concede the calculations are not final de-~
cisions (SCDC memorandum,rp. 4). Again, the parties apparently agree. How-

ever, SCDC does not address Office of Regulatory Staff v. S.C. Public Service

Commission 374 S.C. 46, 647 S.E. 2d 223, 229 (S.C., 2007), which held Appel-
lants there were not required to appeal within 30 days after issuance of an

order under §1-23-380(A) (1) because it was not final, and they could wait un-



til issuance of the final order a couple of years later.

Third, SCDC notes Appellants' contention that their January 3, 2020 Motion
to Amend Back Pay Analysis Spreadsheets was a petition for rehearing under
§1-23-380(1) which stayed time to appeal until receipt of SCDC's decision,
which never occurred (SCDC memorandum, p. 5). SCDC did not address this con-
tention, stating only that Appellants did not submit a copy of the motion with
thelr notice of appeal.

Fourth, SCDC notes Appellants' assertion that, if a stay resulted from the
January 3, 2620 motion, it was superseded by South Carolina Constitution, Art-
icle I, Sections 3, 22, 23 due process, and U.S. Constitution, Amendment 14,
Section 1. Also, SCDC notes this supersession is asserted by Appellants to
occur if this appeal is precluded by state statute or court rule. Finaliy,
SCDC notes Appellants' assertion that, if a stay resulted or the appeal is

-precluded by state statute or court rule, the same would be preempted by U.S.
Constitution, Amendment 14 due process and federal constitutional right to ap-
peal (U.S. Constitution, Article VI, Clause 2, Supremacy Clause; Kansas v.
Garcia 140 s. Ct. 791, 801 (2020) (SCDC memorandum, p. 5). SCDC does not ad-
dress this contention.

Fifth, SCDC notes Appellants' assertion that, to the extent there is a
conflict between §1-23-380(1) and any general state provision, the former pre-
vails (SCDC memorandum, p. 5). SCDC does not address this contention.

Finally, SCDC contends Appellants are not appealing from any decision or
order, final or otherwise, issued by SCDC or the ALC (SCDC memorandum, p. 10).
Appellants respectfully disagree. SCDC's calculations were done by SCDC's In-
mate Accounting (SCDC 2019 calculations, cover sheet). Thus,.we do have SCDC
decisions in its calculations.

As to SCDC's remaining points, Appellants contend they are either irrele—



vant to the issue of appealability, not supported by appellate court rules, or
both.

In conclusion, Appellants submit that their statutory and constitution

based appeal is mandatory and, under South Carolina Constitution, Article I,

Section 23, "..shall be..construed.." as such. Appellants respectfully re-

quest that the appeal be upheld.

Respectfully submitted,

LW ly et poog

Douglas H. Westbrook, #6039
3 Gamecock Ave., Ste. 304-B
Charleston, SC 29407

(843) 853-9600

Attorney for Appellants
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September 6, 2023 RECEEVE lf

SEP 08 2023
Ms. Catherine S. Harrison )
Chief Deputy Clerk ‘ SC COUFt Of Appeals
South Carolina Court of Appeals
P.0. Box 11629
Columbia, SC 29211

Re: Francis Ackerman, #266928 v. SCDC
App. Case No. 2023-001204

Dear Ms. Harrison:

Please find enclosed for filing with the Court Appellants' Reply,
with Proof of Service.

By copy of this letter, I have this date served a copy of same on
counsel for the Department of Corrections, Lake E. Summers.

Sincerely,
Douglas H. Westbrook

DHW/
cc: Lake E. Summers, Esgqg.
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