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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Annie L. Myers, Billy R. Nobles, M. Elaine Nobles,
James Lewis Willis, James and Lucille Mason, Joann
Atkinson, Willie Clyde Smith, Clyde B. Briadwell, Jr.
And Stephen Petigrerw of Sawney Creek Farm, LLC,
James Tuberville, Dean Burton, Robert W, and Minnie O.
New, Waltr L. Anders, and Mary and Homer Martin,
Respondents,

V.

Town of Calhoun Falls and Savannah Valley Trails, Inc.
Appellants.

Appellate Case Ne 2020-000578

Appeal from Abbeville County
R. Scott Sprouse, Circuit Judge

Opinion Ne 5998
Submitted April 3, 2023 - Filed July 12, 2023

Return to Petition for Rehearing

The Respondents, files this Return to the Petition for Rehearing file by the Appellants; in
this matter.
I
The Court of Appeals did not overlook the evidence of record on the question of
subject matter jurisdiction and did not misapprehend the intent of the Interstate

Commerce Commission and Seaboard Coastline Railroad.





The Court of Common Pleas below and this court on appeal has the jurisdiction to
determine the property right to real estate. The Appellants incorrectly contend that the Surface
Transportation Board is the only proper jurisdiction to determine the state law question of the
rights of the property owners once a railroad is abandoned. The Interstate Commerce
Commission approved the abandonment of the railroad by its order dated March 2, 1979. ROA
at 134-135. Inresponse to this permission to abandon the railroad, Seaboard Coast Line Railroad
Company wrote on February 25, 1980 this statement, “In compliance with the second ordering
paragraphs of this Certificate, please be advised that this track was abandoned as of February 15,
1980.” ROA at 136. The Appellants now contend that this sentence does not comply with the
“two copies of the journal entries showing the retirement of the line from service . . . .” ROA at
135.! The question of whether the letter complies with any requirement of the Surface
Transportation Board is a question best addressed by the Surface Transportation Board. The
facts of this case clearly show the railroad was fully abandoned on or before February 15, 1980.

The Seventh Circuit Court of Appeals in ruling upon the abandonment of a railroad right
of way said:

When the rare case arises in which there is a dispute over whether a right of way

has been abandoned, a claimant who doubts that it has been can sue; but he cannot

just claim that the absence of a formal prospective declaration in a judicial

opinion or Act of Congress means that the right of way never was abandoned.

Samuel C. Jhnson 1988 Trust v. Bayfield County, 649 F.3d 799, 807 (7® Cir.

2011).

In the Johnson case, as in this case, the rights to the right of way litigated over 25 years

! 'What journal entries are required is not stated. Journal entries generally refer to
accountant entries. See, Escanaba & Lake Superior R. Co. v. Comm'r, 24 B.T.A. 412)1931).
The letter from Sea Board Coast Line could be a journal entry. Regardless, the important part of
the order was that Seaboard notify the ICC of the date of abandonment. This was done.
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after the abandonment had occurred. If the Appellants believed the abandonment was not
properly done, they had the right to petition the Surface Transportation Board to ask for such a
declaration. The record in this case shows that Seaboard Coast Lines applied for the right to
abandon the railroad. It establishes that the Interstate Commerce Commission gave Seaboard
Coast Line the right to abandon the railroad. The record establishes that Seaboard Coast Line as
required by the order notified the Commission of their abandonment of the line on February 15,
1980. If there is any error in the order or proceeding before the Interstate Commerce
Commission, this Court does not have the authority to correct it. The power to correct any errors,
if they exist, now lies with the Surface Transportation Board.

1]

The Court of Appeals did not overlook the Stipulated Facts which demonstrated
prejudice and that the trial court committed an error of law because there is no denial of
laches on the basis of general prejudice.

As this Court noted, both the lower court and this court could have dismissed the laches
issue on the ground it was not raised in the pleadings. Earthscapes Unlimited , Inc. v. Ulbrick,
390 S.C. 609, 703 S.E.2d 221 (2010). Even if not dismissed on this ground, laches has no
application in this case. The Plaintiffs were under no obligation to bring any action until there
was an attempt by the defendants to interfere with the Plaintiffs’ property right. The Plaintiffs
did file this action when their property rights were threatened. The suit was timely.

In addition, as the lower court noted, the Defendants failed to establish any real prejudice
in this case. The worst prejudice is the inability to complete the full trail which they wanted to

complete. But if the Defendants have no legal right to the property, they never had the legal right





to complete the trail. This simply cannot be prejudice.

The fact that the predecessor in title paid $58,290 to obtain the signature of Seaboard
Coast Line is of no concern to this case. As the predecessor in title obtained no right to the
property, the problem is between Seaboard Coast Line and the predecessor in title. A simple
title search in 1983 would have shown the problems with the title. The Plaintiffs in 1983 were
under no notice they needed to assert any claim or file any suit. The predecessor in title was
under record notice of the fact that they were purchasing the alleged right of way to a railroad
that had been abandoned more than three years previously. It was the predecessor in title who
proceeded at their own risk. “The law imputes to a purchaser who proposes to acquire title to
real estate notice of the recitals contained in any properly recorded instrument of writing which
forms a link ih a chain of title to the property proposed to be acquired.” Carolina Land Co. v.
Bland, 265 S.C. 98, 107,217 S.E.2d 16, 20 (1975). The fact that the predecessor in title erred in
believing they owned a fee simple interest in the property, cannot work to the prejudice of the
Plaintiffs.

As to laches, the supreme court has said, “Under the doctrine of laches, if a party,
knowing his rights, does not seasonably assert them, but by unreasonable delay causes his
adversary to incur expenses or enter into obligations or otherwise detrimentally change his
position, then equity will ordinarily refuse to enforce those rights.” Chambers of S.C., Inc. v.
Cnty. Council for Lee Cnty., 315 S.C. 418, 421, 434 S.E.2d 279, 280 (1993). No delay by the
plaintiff caused the Defendants to spend any money. As noted above, the predecessor in title of
the Defendants on its own initiative elected to purchase the abandoned right of way apparently

without doing a proper title examination. If there were any error in asserting any rights, it was





the failure of the predecessor in title to bring a declaratory judgment action to determine its rights
before spending any money. Again, the plaintiffs cannot be faulted for the failure of the
predecessor in title to take reasonable action on what was as a matter of record disputed property
at best.

III

The Court of Appeals did not misapprehend the burden of proof as being on the
Respondents to establish a claim of title.

The Respondents need only prove their predecessors in title gave an easement to the
original Savannah Valley Railroad Company and not a fee simple title. This was done in this
case through the use of a representative easement. Had the respondents believed that any
individual plaintiff’s predecessor in title had given the Savannah Valley Railroad Company a fee
simple interest, they had every right to produce the deed in the chain of title to showing the
granting of a fee simple interest. They did not. After agreeing to a representative easement, the
respondents cannot now disavow that agreement.’

This court properly found that the railroad had in fact been abandoned prior to the
passage of The National Trail System Act. The fact of the actual abandonment of the railroad
was not in dispute by the respondents. Once the plaintiffs established their predecessors in title
granted the Savannah Valley Railroad Company an easement, they only need to prove an

abandonment of the railroad to establish their claim.

> The stipulation to a representative easement was the most practical means of handling
this matter. The costs of doing title examinations on each individual piece of property going
back to 1878 would be expensive. The disagreement in this case was not over the chain of title,
but whether the defendants had a valid claim after the railroad was abandoned.
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The Court of Appeals did not misapprehend the burden of proof and abandonment
and the application of Eldridge to affirm the trial court’s abandonment ruling.

As to this issue, as stated in issue I, the question of whether the abandonment was
properly done is best left to the Surface Transportation Commission. For purposes of this suit,
the railroad was obviously abandoned and had been abandoned for decades. Seaboard Coast
Line has not contested its abandonment of the railroad. No ruling from the Surface
Transportation Board has contested the abandonment of the railroad. The picture introduced into
evidence shows an abandonment of the railroad. The Respondents know of no facts in this case
that contest the actual abandonment of the railroad as of February 15, 1980.

The Respondents are critical of the finding of this court in stating . . .nothing in the
record indicates the Railroad failed to comply with the requirements of the certificate of
abandonment.” Pet. for Rehearing at 12. This is a correct statement. The record in this case
supports the position that Seaboard Coast Line applied to abandon the railroad. This request was
granted. The ICC directed Seaboard to notify them as to the effective date of abandonment. The
ICC order gave Seaboard one year to comply. Within that one year, Seaboard notified the ICC
that the railroad was completely abandoned as of February 15, 1980. The notification was sent
within the one year as required by the order. If the letter does not constitute a “journal entry,” the
respondents should have produced law to establish that fact. It a “journal entry” is required to
establish that the ICC order is void if not produced, the respondents need to show the law to
establish that fact. On the face of the documents produced, the railroad was abandoned.

The South Carolina Supreme Court has said, “Citing several cases dating back to 1882,





we held the railroad had only an easement as long as the land was used as a railroad, not a fee
simple determinable estate.” Goldman v. RBC, Inc., 369 S.C. 462, 467, 632 S.E.2d 850, 852
(2006). This holding applies to this case. The Appellants have submitted no evidence the
railroad ever acquired a fee simple interest.

The Respondents place emphasis upon the phrase “transfer of interest.” Pet. for
Rehearing at 12. In the opinion, this Court stated, “As discussed above, the trial court did not err
in finding Railroad abandoned the line in 1980. Railroad ceased operations, sought permission
for abandonment from the ICC, removed the tracks from the railway corridor, and transferred its
property interests.” Myers v. Town of Calhoun Falls, Op. Ne 5998 (S.C. Ct. App. filed July 12,
2023)(Howard Adv.Sh. Ne 27 at 15). The obvious meaning of this sentence is that when the
railroad was abandoned, the easement held by the railroad then transferred to the property owners
as a matter of law. The transfer to which the court makes reference obviously occurred in 1980
and not in 1983 as contended by the Respondents.

The Respondents also make reference again to The National Trail System Act. This act
simply has no application to this case as the act was passed approximately three years after the
Seaboard Coast Line abandoned the railroad. The Respondents contend that “In the instant case,
in compliance with the ICC order, the Railroad conveyed the corridor to the State of South
Carolina for interim use, which has been found to be consistent with railroad purposes.” Ret. for
Rehearing at 13. In compliance with the ICC order, Seaboard abandoned the easement on
February 15, 1980. The railroad had no interest to convey to the State of South Carolina. If
Seaboard secretly intended to retain an interest in the easement, the Respondent could have

produced testimony to establish that fact. All this court, and the lower court, could rely upon was





the action of Seaboard in the ICC action where they officially abandoned the easement.

The intent of Seaboard to abandon the railroad is established in this case by the ICC
order and the letter from Seaboard that shbws the actual abandonment. Nothing further is
needed to be shown to establish both an intent to abandon and the actual abandonment. The
Plaintiffs have met their burden of proof as to the actual abandonment of the railroad.

For the foregoing reason, this court should deny the petition for rehearing.

®

September 11, 2023 L

C. Rauch Wi

305 Main Street
Greenwood, SC 29646
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