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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS  

 )  

COUNTY OF DORCHESTER ) FIRST  JUDICIAL CIRCUIT 

 

TAMMY CHINA, AS PERSONAL 

REPRESENTATIVE FOR THE ESTATE 

OF EMMA LEE JAMES, 

) CASE NO. 2021-CP-18-01030 

                     

 ) 

CONSENT ORDER OF CONTINUANCE 

 

 PLAINTIFF, ) 

 ) 

 vs. ) 

 ) 

PALMETTO HALLMARK 

OPERATING, LLC D/B/A HALLMARK 

HEALTHCARE CENTER, 

FUNDAMENTAL LONG TERM CARE, 

THI OF SOUTH CAROLINA, LLC, THI 

OF BALTIMORE, INC., AND ELITE 

PATIENT CARE OF SOUTH 

CAROLINA, PC, 

) 

 ) 

 DEFENDANTS. )  

 )  

 

 This matter comes before the court pursuant to Defendant Fundamental Long Term Care 

Holdings, LLC’s Motion to Dismiss. Prior to the scheduled hearing on this matter, the parties 

requested a continuance to allow for ongoing negotiations toward resolving the issues raised in the 

Motion.  

 Therefore, for good cause shown, and with consent of all parties, it is hereby ORDERED 

that this matter shall be continued until the next available term of court.   

 IT IS SO ORDERED. 

      

       _________________________ 

The Honorable Edgar W. Dickson 

Chief Administrative Judge 

First Judicial Circuit 
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WE CONSENT: 

 

 

 

STROM LAW FIRM, LLC  
 
 

By: /s/ Amy E. Willbanks________________________  

Mario A. Pacella 

Amy E. Willbanks 

Jessica L. Fickling 

6923 N. Trenholm Road 

Columbia, SC 29206 

(803) 252-4800 

mpacella@stromlaw.com 

Attorneys for the Plaintiff 

 

 

CLEMENT RIVERS, LLP 

 

 

By: s/ Matthew O. Riddle  

D. Jay Davis, Jr. 

Matthew O. Riddle 

Kara S. Grevey  

P.O. Box 993, Charleston, SC 29402 

(843) 720-5406 

jdavis@ycrlaw.com; mriddle@ycrlaw.com; kgrevey@ycrlaw.com  

Attorneys for the Defendant Fundamental Long Term Care Holdings, LLC 

 

ROGERS TOWNSEND, LLC 

 

 

By:  /s/ Joseph J. Tierney, Jr.___________________________ 

Joseph J. Tierney, Jr., Esquire  

Dir Tel: (843) 737-8668 Dir Fax: (843) 737-8584  

E-mail: joseph.tierney@rogerstownsend.com  

Hunter A. Morgan  

Dir Tel: (843) 531-6106 Dir Fax: (843) 737-8584  

E-mail: hunter.morgan@rogerstownsend.com  

177 Meeting Street, Suite 320  

Charleston, South Carolina 29401  

Attorneys for Defendant Elite Patient Care of South  

Carolina, PC 
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Dorchester Common Pleas

Case Caption: Tammy  China , plaintiff, et al VS   Palmetto Hallmark Operating Llc ,
defendant, et al

Case Number: 2021CP1801030

Type: Order/Continuance

So Ordered

s/ Edgar W. Dickson #2153

Electronically signed on 2021-11-10 12:21:10     page 4 of 4
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1 

 

STATE OF SOUTH CAROLINA  )  IN THE COURT OF COMMON PLEAS 

      )  FOR THE 1st JUDICIAL CIRCUIT 

COUNTY OF DORCHESTER  )    

 ) 

) C/A No. 2021-CP-18-01030 

Tammy China, as Personal Representative ) 

of the Estate of Emma Lee James,  ) 

      )   

    Plaintiff, )    

      )                    

v.      )  ORDER           

      ) 

Palmetto Hallmark Operating, LLC  )   

d/b/a Hallmark Healthcare Center,  )   

and Elite Patient Care of    ) 

South Carolina, PC,    ) 

      ) 

    Defendants. ) 

____________________________________) 

 

 This matter came before the Court on April 13, 2022, on a Motion to Compel Arbitration 

filed by Defendant Palmetto Hallmark Operating, LLC d/b/a Hallmark Healthcare Center 

(Palmetto Hallmark), pursuant to the Federal Arbitration Act, 9 U.S.C. § 1 et seq. and Rules 

12(b)(1) and 12(b)(6) of the South Carolina Rules of Civil Procedure. Present at the video 

conference hearing and arguing on behalf of Defendants was Russell G. Hines. Appearing and 

arguing on behalf of Plaintiff was Mario A. Pacella. After reviewing the submissions of the parties, 

the pleadings, and hearing the arguments of counsel, the Court denies Defendant’s Motion to 

Compel Arbitration for the reasons set forth herein. 

 Plaintiff Tammy China brought this wrongful death and survival action against Palmetto 

Hallmark on behalf of the Estate of Emma Lee James.  Decedent James died on November 4, 2018.  

This action was filed on June 9, 2021. 

The basis of Palmetto Hallmark’s Motion is that a valid and enforceable arbitration 

agreement exists between the parties. The Arbitration Agreement relied upon by Palmetto 
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Hallmark was signed by Emma Dunham, decedent’s daughter and one of her three children.  

Palmetto Hallmark attached to its motion a health care power of attorney document that purported 

to nominate Emma Dunham as power of attorney, but that healthcare power of attorney form was 

not executed by decedent.  Further, Palmetto Hallmark provided an Arbitration Agreement and an 

Admission Agreement that was signed by Emma Dunham.  There is no evidence that at the time 

these documents were executed by Emma Dunham that she had valid healthcare power of attorney.  

Further, Emma Dunham did not have legal authority to enter the Admission Agreement on her 

behalf under the South Carolina Adult Health Care Consent Act, S.C. Code Ann. § 44-66-10 et 

seq., as she was a minority of the children of decedent.  Because Emma Dunham lacked legal 

authority to enter into legal agreements on behalf of her mother, neither the Arbitration Agreement 

nor the Admission Agreement can be considered to be valid. 

In Arredondo v. SNH SE Ashley River Tenant, LLC, 433 S.C. 69 (2021), the South Carolina 

Supreme Court held that a general durable power of attorney for decisions regarding all types of 

personal and real property, including “choses in action,” does not provide the agent the authority 

to sign pre-dispute arbitration agreements requiring arbitration of certain claims by a resident 

against a facility.  Arredondo, 433 S.C. at 78-79.  The Supreme Court further held that the provision 

of a general durable power of attorney permitting the agent to enter agreements concerning 

transfers of property also did not authorize the signing of an arbitration agreement.  In this regard, 

the Supreme Court noted the difference between a property right and a constitutional right.  

Arredondo, 433 S.C. at 79.  Thus, unless the general durable power of attorney permitted decisions 

related to constitutional rights, it would appear that a durable power of attorney does not convey 

the right to the holder or agent to waive constitutional rights, including the right to a jury trial 
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3 

 

under the Seventh Amendment.  However, it is clear in this case, Ms. Dunham did not have durable 

power of attorney. 

Moreover, Ms. Dunham did not have healthcare power of attorney, as it was not signed by 

Decedent.  In fact, the signature for principal reflects Ms. Dunham’s signature, witnessed by 

Veronica Gee. Nonetheless, even if this healthcare power of attorney was valid, which it is not, it 

still would not convey authority to Ms. Dunham to waive Decedent’s constitutional rights.  

Arredondo sets forth the standard regarding whether a healthcare power of attorney can convey 

the authority to waive a principal’s constitutional rights.  In Arredondo, the Supreme Court held 

that language in a healthcare power of attorney giving the holder the right to make necessary 

healthcare decisions could not give the right to sign an arbitration agreement unless the arbitration 

agreement was necessary to the implantation of a health care decision. Arredondo, 433 S.C. at 81-

84.  Further, a healthcare power of attorney authorizing the holder or agent to pursue legal action 

does not grant the agent the authority to execute an arbitration clause.  Arredondo, 433 S.C. at 85.  

Thus, Arredondo implies that courts can consider whether the arbitration agreement is necessary 

for the facility to provide care in making the determination as to the effect of an arbitration 

agreement.  

However, here, Palmetto Hallmark cannot make this argument, as its Memorandum in 

Support of its Motion to Compel Arbitration states that “[t]he Arbitration Agreement by its plain 

language was not a precondition of admission to the Facility and simply could not have been an 

adhesion or “take it or leave it” contract.  Ms. Dunham had the option not to enter into the 

Arbitration Agreement on behalf of her mother”.  Because Ms. Dunham did not have healthcare 

power of attorney or general power of attorney conveying the authority to waive constitutional 

rights, the Arbitration Agreement has no effect as to Decedent, her estate, or her heirs. 
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4 

 

Even if Ms. Dunham had authority under the Act to enter the Admission Agreement as an 

act in furtherance of Decedent James’ health care needs, it does not necessarily follow that she had 

authority to enter a separate Arbitration Agreement under the Act.  Therefore, the Court must 

determine (1) if the Arbitration Agreement merged with and was a part of the Admission 

Agreement such that Decedent James’ estate would be equitably estopped from denying the 

Arbitration Agreement’s validity, and (2) if Ms. Dunham had actual or apparent authority to enter 

the Arbitration Agreement on behalf of Decedent James. The answer to both inquiries is “no”. 

 While a signed Arbitration Agreement exists in this case, it is not a valid, enforceable 

agreement for the simple reason that Decedent’s daughter, Emma Dunham, did not have any 

authority to execute the Arbitration Agreement at the time it was entered by the parties. Only a 

majority of children are authorized to make decisions concerning health care under the Adult 

Health Care Consent Act. S.C. Code Ann. § 44-66-30(A)(4). Ms. Dunham was only a minority 

and could not bind Decedent James under the Act.  Further, arbitration is a means of resolving a 

legal dispute outside of the typical civil litigation process – a definition unrelated to physical or 

mental condition. See Black’s Law Dictionary, 125 (10th ed. 2014). 

 Palmetto Hallmark’s Arbitration Agreement is optional and separate from its Admission 

Agreement and contains no provision for medical, nursing, or health care services to be provided 

to residents, nor does it require any financial commitment to pay for such services. The agreement 

is separately titled “Facility – Resident/Representative Arbitration Agreement”, and is a one-page 

document and contains its own signature lines. The agreement is signed by Ms. Dunham as 

“Resident/Representative.”  Further, the Arbitration Agreement by its very language distinguishes 

between itself and the Admission Agreement, stating that the Arbitration Agreement will survive 

any “breach of this Agreement or the Admission Agreement.” While the Admission Agreement 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 M

ay 04 7:41 A
M

 - D
O

R
C

H
E

S
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

1801030

ROA  008



5 

 

purports to incorporate admissions materials into itself “by reference herein”, when viewed 

alongside the other details of the agreements, it creates at best an ambiguity as to merger when 

taken in context of the totality of the circumstances, and “the law is clear that any ambiguity in 

such a clause is construed against the drafter”, i.e., Palmetto Hallmark. Coleman v. Mariner Health 

Care Inc., 407 S.C. 346, 355, 755 S.E.2d 450, 455 (2014). Since Ms. Dunham lacked legal 

authority, the Arbitration Agreement is void and unenforceable.  

Further, the Estate of Emma James cannot be equitably estopped from denying 

enforcement of the Arbitration Agreement. “Equitable estoppel is a contract defense and the party 

asserting this defense bears the burden of proving all of its elements.” Kelly v. Logan, Jollev & 

Smith, 383 S.C. 626, 638, 682 S.E.2d 1, 7 (Ct. App. 2009). Equitable estoppel requires proof that 

the party to be estopped acted in a way amounting to a false representation. Strickland v. 

Strickland, 375 S.C. 76, 84, 650 S.E.2d 465, 470 (2007). Palmetto Hallmark cannot meet its burden 

to establish this element. There is no evidence Decedent James herself acted in a way amounting 

to a false representation to Palmetto Hallmark regarding Ms. Dunham's status or that Decedent 

James intended for Palmetto Hallmark to act in reliance on her conduct. If anything, the evidence 

shows that, more likely than not, Decedent James was not consciously aware of anything that was 

occurring at the time of his admission. Further, the Admission Agreement and Arbitration 

Agreement are separate contracts that do not merge. See Hodge v. UniHealth Post-Acute Care of 

Bamberg LLC, 422 S.C. 544, 561-63, 813 S.E.2d 292, 308 (Ct. App. 2018); Thompson v. Pruitt 

Corp, 416 S.C. 43, 50, 784 S.E.2d 679, 683 (Ct. App. 2016); Coleman, 407 S.C. at 352, 755 S.E.2d 

at 450.  

Palmetto Hallmark’s assertion that the Estate of Emma James is equitably estopped from 

denying the validity of the Arbitration Agreement seems to hinge on a direct benefits theory of 
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estoppel, i.e., that since Decedent James benefited from the terms of the Admission Agreement, 

she should be estopped from denying the validity of the Arbitration Agreement. See Wilson v. 

Willis, 426 S.C. 326, 340, 827 S.E.2d 167, 175 (2019). Virtually all of the Circuit Court orders 

filed by Palmetto Hallmark in support of its Motion rely in some form or another on this theory. 

However, as the Supreme Court explained in Wilson, to successfully assert direct benefits estoppel, 

the arbitration agreement must be a clause within the larger admissions agreement, and the plaintiff 

must be seeking to assert causes of action that arise from and are created by the contract. Here, as 

explained above and below, the Admission Agreement and optional Arbitration Agreement are 

separate documents that did not merge. Second, Plaintiff does not assert breach of contract, or a 

violation of contractual duties, and instead has brought his lawsuit under a negligence theory 

arising from common law duties. See Wilson, 426 S.C. at 342, 827 S.E.2d at 176. If anything, 

Plaintiff’s claims are indirectly related to the Arbitration Agreement, as it was optional, ancillary 

to, and separate from the Admission Agreement. See id. (stating that under direct benefits estoppel 

a nonsignatory’s claim must be directly, not just indirectly, based on the contract containing the 

arbitration agreement). 

Additionally, Ms. Dunham did not have any legal authority to enter the Arbitration 

Agreement. The legal consequences of an agent's actions can only be attributed to the principle 

when the agent has actual or apparent authority. Charleston Registry v. Young Clement, 359 S.C. 

635, 642, 598 S.E.2d 717, 721 (Ct. App. 2004). South Carolina law requires that to prove apparent 

authority, the defendant must show that the purported principal consciously or impliedly 

represented another to be his agent. Cowburn v. Leventis, 366 S.C. 20, 39, 619 S.E.2d 437, 448 

(Ct. App. 2005). For the reasons mentioned above, the healthcare power of attorney document that 

Decedent never signed did not provide Ms. Dunham with the authority to enter the Agreement. 
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The simple fact that Ms. Dunham erroneously and without authority signed the agreements so that 

her mother could be admitted to Palmetto Hallmark and receive health care in no way indicates a 

manifestation of authority by Ms. Dunham waive her mother’s right to a jury trial or agree to 

arbitration. There is no evidence that Decedent James ever manifested any form of assent 

establishing Ms. Dunham as her agent.  

 Palmetto Hallmark’s assertion that Ms. Dunham held “inherent agency powers” to act on 

behalf of Decedent James is unsupported by South Carolina law or Palmetto Hallmark’s brief.  

Palmetto Hallmark concedes that its inherent agency argument requires some authorized conduct 

on the part of the agent.  Here, as explained above, Decedent James did not convey to Ms. Dunham 

any authority to transact business, healthcare or otherwise, for Decedent James.  A simple review 

of the healthcare power of attorney attached to Palmetto Hallmark’s motion easily shows that 

Decedent James never signed it.   

In the alternative, Palmetto Hallmark has requested that the Court grant additional 

discovery on the nature of Ms. Dunham’s agency relationship with her mother. Here, the only 

relevant and necessary evidence for the Court to make its determination is already available for 

the Court’s review. Any further discovery with the goal of revisiting the arbitrability of this case 

would only serve to protract this litigation, waste judicial resources, and increase costs for both 

parties unnecessarily.  

Based on the foregoing authorities and findings, the Court denies Defendant’s Motion to 

Compel Arbitration. 

THEREFORE, it is ORDERED that the Defendant’s Motion to Compel Arbitration is 

DENIED. 

IT IS SO ORDERED. 
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The Honorable R. Markley Dennis, Jr. 

           

        

 

               , 2022. 

Moncks Corner, South Carolina 
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Case Caption: Tammy  China , plaintiff, et al VS   Palmetto Hallmark Operating Llc ,
defendant, et al

Case Number: 2021CP1801030

Type: Order/Compel

R. Markley  Dennis Jr., 2060

R. Markley Dennis Jr., 2060

Electronically signed on 2022-05-03 17:07:58     page 9 of 9
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****** IMPORTANT NOTICE - READ THIS INFORMATION *****

NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE:  2021CP1801030

Official File Stamp: 05-04-2022 07:41:43 AM

Court: CIRCUIT COURT

Common Pleas

Dorchester

Case Caption:
Tammy China , plaintiff, et al VS Palmetto
Hallmark Operating Llc , defendant, et al

Document(s) Submitted:
Order/Denying Motion to Compel Arbitration
Order/Denying Motion to Compel Arbitration

Filed by or on behalf of: R. Markley Dennis, Jr.

This notice was automatically generated by the Court's auto-notification system.

The following people were served electronically:

Amy E. Willbanks for Tammy China et al

Donald Jay Davis, Jr. for Hallmark Healthcare
Center, Palmetto Hallmark Operating Llc

Matthew Oliver Riddle for Hallmark Healthcare
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Kara Shea Grevey for Hallmark Healthcare
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South Carolina Pc

Jessica Lerer Fickling for Tammy China

Hunter Adam Morgan for Elite Patient Care Of
South Carolina Pc

Mario Anthony Pacella for Tammy China

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:
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FORM 4  

STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  

COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 

      

  

      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  

   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

11/28/2022

✔

2021CP1801030

Defendant's Motion to Reconsider was heard Nov 17, 2022. After hearing arguments
of council and reviewing the order of Judge Dennis, this court agrees with Judge
Dennis' findings, conclusions of law and Order and therefore, affirms his ruling. The
Defendant's motion to Reconsider is respectfully, denied.

Palmetto Hallmark Operating Llc et alTammy China et al

Dorchester

✔

✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Dorchester Common Pleas

Case Caption: Tammy  China , plaintiff, et al VS   Palmetto Hallmark Operating Llc ,
defendant, et al

Case Number: 2021CP1801030

Type: Order/Electronic Form 4

So Ordered

s/ Robert Bonds, 2770

Electronically signed on 2022-11-28 13:38:53     page 3 of 3
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FORM 4  

STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  

COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 

      

  

      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  

   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

12/28/2022

✔

2021CP1801030

This Form 4 shall serve as a supplement to this Court's Order of November 28th,
2022. After hearing arguments of Counsel and reviewing briefs provided to me, the
Court respectfully denies Defendant's Motion to Compel Arbitration. Furthermore,
Defendant's Motion to Alter/Amend/Reconsider is respectfully denied. The Court's
findings and rationales can be found in Judge Dennis' May 4th, 2022 Order.

Palmetto Hallmark Operating Llc et alTammy China et al

Dorchester

✔

✔

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 D

ec 28 10:48 A
M

 - D
O

R
C

H
E

S
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

1801030

ROA  019



SCRCP Form 4CE (08/31/2017)                                                                                                                    Page 2 of 2  
  

  

  

  

 

 

Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  

 

 

 

 

 

 

 

  

  

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 D

ec 28 10:48 A
M

 - D
O

R
C

H
E

S
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

1801030

ROA  020



Dorchester Common Pleas

Case Caption: Tammy  China , plaintiff, et al VS   Palmetto Hallmark Operating Llc ,
defendant, et al

Case Number: 2021CP1801030

Type: Order/Electronic Form 4

So Ordered

s/ Robert Bonds, 2770

Electronically signed on 2022-12-28 09:55:07     page 3 of 3
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SCCA 401 (5/02)

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER ) FOR THE 1st JUDICIAL CIRCUIT

)
Tammy China, as Personal Representative
for the Estate of Emma Lee James,

)
)
)

PLAINTIFF, )
VS. ) SUMMONS

)
Palmetto Hallmark Operating, LLC d/b/a
Hallmark Healthcare Center, Fundamental
Long Term Care, THI of South Carolina,
LLC, THI of Baltimore, Inc., and Elite
Patient Care of South Carolina, PC,

)
)
)
)
)
)

DEFENDANTS. )

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy of

which is herewith served upon you, and to serve a copy of your answer to this complaint upon the

subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the day

of such service, and if you fail to answer the complaint, judgment by default will be rendered against

you for the relief demanded in the complaint.

Columbia, South Carolina s/ Mario A. Pacella
Attorney for Plaintiff

Dated: June 9, 2021
Address: Strom Law Firm, LLC

6923 N. Trenholm Road
Columbia, South Carolina 29206
803-252-4800
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1

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE 1st JUDICIAL CIRCUIT

COUNTY OF DORCHESTER )

C/A No. 2021-CP-18-______

Tammy China, as Personal Representative )
for the Estate of Emma Lee James, )

) COMPLAINT
Plaintiff, ) (JURY TRIAL REQUESTED)

)
v. )

)
Palmetto Hallmark Operating, LLC )
d/b/a Hallmark Healthcare Center, )
Fundamental Long Term Care, THI of )
South Carolina, LLC, THI of )
Baltimore, Inc., and Elite Patient Care of )
South Carolina, PC, )

)
Defendants. )

____________________________________)

Plaintiff Tammy China, individually and as the personal representative for the Estate of

Emma Lee James, hereby brings this action against the above Defendant and alleges unto this

Court as follows:

INTRODUCTION

1. This is an action for damages associated with the treatment and death of Emma Lee

James, which occurred on November 4, 2018. Prior to her death, Plaintiff was a patient and resident

of Defendant Palmetto Hallmark Operating LLC d/b/a Hallmark Healthcare Center (“Defendant”

or “Defendant Hallmark”) from August 1, 2018, when she was admitted for skilled care after

treatment at Summerville Medical Center. At all times relevant to this complaint, and upon

information and belief, Defendant Hallmark is owned, operated and controlled, in whole or in part,

by Defendants Fundamental Long Term Care, THI of South Carolina, LLC, and THI of Baltimore,

LLC ( collectively the “Fundamental Defendants”). In addition, Defendant Elite Patient Care
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2

provided clinical and nursing services in conjunction with the services offered by Defendant

Hallmark and the Fundamental Defendants.

2. As set forth below, and upon information and belief, at all times relevant to this

complaint, these Defendants coordinated their decision making and control over the care provided

to residents of Defendant Hallmark, such as Emma Lee James, and were ultimately responsible for

the budgeting, training, and operations, which encompassed Ms. James’ care.

3. As set forth more fully herein, Plaintiff seeks monetary damages against

Defendants individually and collectively due to Defendant’s negligent, grossly negligent, and/or

reckless care of Ms. James, including Defendant’s failures to adhere to applicable standards of

care for a patient receiving skilled nursing care for existing wounds and for identifying new

wounds where the patient was known to be a high wound risk.

4. The acts, omissions, and decision making of Defendants individually and

collectively, all directly and proximately caused significant harm to Ms. James, and, as set forth

more fully below, ultimately resulted in her death.

PARTIES

5. At all times relevant to this Complaint, Plaintiff Tammy China was the

granddaughter of Plaintiff Emma Lee James (hereinafter “Plaintiff” or “the Decedent” or “Ms.

James”) and is the duly appointed personal representative of the Estate of Emma Lee James.

6. Plaintiff Tammy China was appointed personal representative of the Decedent by

Order of the Dorchester County Probate Court, dated May 14, 2019 in estate number 2019-ES-18-

00277.

7. At all times relevant to this Complaint, the Decedent was a 92-year-old resident of

the County of Dorchester and with a primary address located at 255 Midland Pkwy, Summerville,
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3

SC 29485.

8. Upon information and belief, at all times relevant to this Complaint, Defendant

Hallmark has been a for-profit LLC incorporated in Delaware and licensed and operating pursuant

to South Carolina law, with a principle place of business located at 255 Midland Pkwy,

Summerville, SC 29485.

9. Upon information and belief, at all times relevant to this Complaint, Defendant

Fundamental Long Term Care has been a for-profit holding company, and has provided

administration, payroll, human resources, and staffing services, in addition to having an ownership

interest in, of over 400 long-term and skilled nursing companies nationwide, including facilities in

South Carolina, such as Defendant Hallmark.

10. Upon information and belief, at all times relevant to this Complaint, Defendant THI

of South Carolina, LLC has been a for-profit entity organized and existing pursuant to the laws of

South Carolina, and the owner of record for Defendant Hallmark.

11. Upon information and belief, at all times relevant to this Complaint, Defendant THI

of Baltimore, LLC has been a for-profit entity organized and existing pursuant to Maryland law,

and has been a partial of exclusive owner of health care and skilled nursing facilities across the

United States, including Defendant Hallmark.

12. Upon information and belief, at all times relevant to this Complaint, Defendant

Elite Patient Care has been a for-profit entity offering “population management,” post-acute, and

transitional nursing and clinical care for a variety of facilities in Texas, North Carolina, South

Carolina, and Nevada, and, upon information and belief, was responsible for providing these

services at Defendant Hallmark’s facility located in Summerville, South Carolina, where Ms.

James was a resident.
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JURISDICTION AND VENUE

13. At all times relevant to this Complaint, Defendant Hallmark, the Fundamental

Defendants, and Defendant Elite Patient Care were responsible for the ownership, operation,

management, budget, training, and decision-making of a for-profit skilled nursing facility licensed,

organized and existing pursuant to South Carolina law, with a principle place of business in

Summerville, South Carolina.

14. At all times relevant to this Complaint, Defendant Hallmark, the Fundamental

Defendants, and Defendant Elite Patient Care employed, privileged, and/or otherwise empowered

by agency various physicians, clinicians, nurses, CNAs, interns, technicians, and administrative

staff at its skilled nursing center in Summerville, South Carolina.

15. At all times relevant to this Complaint, Defendants individually and collectively

had exclusive control over the medical care provided to Emma Lee James.

16. Prior to her death on November 4, 2018, Emma Lee James was completely reliant

upon Defendants to provide her required and minimally adequate healthcare.

17. According to the level of control exercised by Defendants over Ms. James’s

medical care, upon information and belief, the actions and inactions leading to the death of Ms.

James were known, authorized, condoned and effectuated by Defendants.

18. Upon information and belief, at all times relevant to this Complaint, and with regard

to care provided to Emma Lee James, the physicians, clinicians, employees, staff, agents, contract

entities or individuals, volunteers, and other support available through Defendant Hallmark, the

Fundamental Defendants, and Defendant Elite Patient Care were acting within the course and

scope of their employment and/or agency.

19. The negligent, grossly negligent, negligent per se, reckless, willful and/or wanton
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acts, omissions, and liabilities of Defendant Hallmark, the Fundamental Defendants, and

Defendant Elite Patient Care included agents, contract entities or individuals, principles,

employees, servants and/or volunteers, both directly and vicariously under principles of

respondeat superior, non-delegable duties, corporate liability, apparent and actual authority and

agency, and ostensible agency.

20. Upon information and belief, at all times relevant to this Complaint, additional

licensees, licensed entities and/or corporations organized, existing, or availing themselves of the

laws of the State of South Carolina, may have been responsible for the care provided to Emma Lee

James. Accordingly, Plaintiff expressly intends and reserves the right to name such person(s) or

entities who individually or collectively breached the applicable standard(s) of care owed to Ms.

James directly and proximately resulting in her death.

21. The acts and omissions set forth in this Complaint all occurred upon the premises

of Defendant Hallmark at 255 Midland Pkwy, Summerville, South Carolina 29485, which, at all

times relevant to this complaint was owned operated and controlled by Defendant Hallmark in

conjunction with and/or in addition to the Fundamental Defendants.

22. At all times relevant to this Complaint, Defendant Elite Patient Care provided

clinical and nursing services on behalf of and for patients at Defendant Hallmark’s facility, located

in Summerville, South Carolina.

23. This case was previously filed as a Notice of Intent Action bearing Civil Action

Number 2020-NI-18-00007, with the requisite expert affidavit(s) and discovery responses, as

provided under S.C. Code Ann. § 15-79-125.

24. Jurisdiction and venue are therefore proper before this Court.
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JOINT AND SEVERAL LIABILITY

25. Defendants collectively and individually, by and through their various corporate

entities and forms, where applicable, are jointly and severally liable for all damages set forth in

this Complaint as a result of the singular or conjunctive conduct of Defendants, which directly and

proximately caused physical harm to Emma Lee James, leading to her death on November 4, 2018.

FACTUAL BACKGROUND

26. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

27. On August 1, 2018, Emma Lee James was transferred from Summerville Medical

Center to Defendant Hallmark with a diagnosis of left lower extremity cellulitis and a pressure

wound, for which she was being treated with doxycycline.

28. The day Ms. James was admitted, she had an initial body audit revealing a healed

right leg wound and an active left leg wound. Additional audits for skin integrity were ordered to

be performed weekly on Thursdays.

29. During August of 2018, Plaintiff was repeatedly noted to be at risk for pressure

wounds; however records specifically indicated that no pressure ulcers existed.

30. On September 5, 2018, a care plan conference summary indicates only that Plaintiff

had a right calf wound.

31. Records from Plaintiff’s chart mention the need to intervene with pressure injury

preventative measures and the need for pressure devices on the bed, but no such care was ordered

nor documented during that time.

32. Records also indicate Plaintiff was a complete assist patient, yet no documentation

exists of any frequency of repositioning Plaintiff.

33. There was no mention in the records of the existence of any skin breakdown on
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Plaintiff’s body from her admission date until she was discharged to the hospital. In fact, there is

a record from her date of discharge indicating no pressure wounds.

34. Dr. Popp, Plaintiff’s physician, and the medical director of Defendants’ facility,

indicated in her records a serious left leg wound for which Plaintiff was being treated, but made

no mention of a sacral wound.

35. Dr. Popp’s nurse noted various times that Plaintiff’s wound vac on her left leg was

turned off, had not been replaced, or was full of drainage.

36. On September 4, 2018, there is mention in Dr. Popp’s records of sending Plaintiff

to the emergency room, but it was noted they would wait because Plaintiff was seeing her vascular

surgeon, Dr. Ashwander, the next day.

37. Dr. Ashwander determined Plaintiff would undergo an elective above-the-knee

amputation at Roper Hospital on September 12, 2018.

38. On September 11, 2018, Defendants sent Plaintiff to the emergency department of

Roper Hospital stating Plaintiff’s leg wound was very bad and that she was not stable enough to

be evacuated due to a hurricane and thus needed to be hospitalized one day prior to her scheduled

surgery.

39. Plaintiff was admitted with gangrene of the left leg, severe malnutrition, and an

electrolyte imbalance.

40. The day after admission, on September 12, 2018, Plaintiff’s dietician at Roper

Hospital noted that Plaintiff had breakdown to her buttock area.

41. Later the same day, the wound, ostomy and continence (WOC) nurse at Roper

Hospital evaluated Plaintiff and noted her to have a large, unstageable sacral wound.

42. Plaintiff underwent her left leg amputation that day, was stabilized over the course
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of the next several days, and then was discharged back to Defendant Hallmark on September 18,

2018.

43. Dr. Popp’s records show Plaintiff’s sacral wound was large and painful, and that

the certified nursing assistants (CNAs) showed the wound on September 18, as they were putting

Plaintiff into bed.

44. Upon Plaintiff’s return to Defendant Hallmark, records from Dr. Popp and her

practice, Elite Patient Care, deny that Plaintiff had any sacral wound when she left Defendant

Hallmark for admission at Roper Hospital.

45. On September 21, 2018, Dr. Popp ordered Plaintiff to be turned every two hours to

offload the sacral wound area and noted she would follow-up with Dr. Ashwander in the second

week of October.

46. Dr. Popp made changes to Plaintiff’s sacral wound treatment on September 24,

2018.

47. On September 25, 2018, S. Burding, LPN at Defendants’ facility made a late entry

nurse’s note stating that on September 10, 2018, she observed an excoriated wound site on

Plaintiff’s buttock area while assisting a CNA with the changing of her brief.

48. On October 1, 2018, there are notes from a phone order from Dr. Popp discussing

“sacral wound clarification” which ordered a change in cleanser and packing. Though these

treatment changes are reflected in the physician’s orders, existence of the sacral wound was still

omitted from the diagnosis.

49. Progress notes by Mary Sherman from Elite Patient Care on October 1, 2018 stated,

“Joanna does not feel patient needs to see a surgeon for her sacral wound.”

50. On October 5, 2018, a form in the Plaintiff’s chart attempted to document the
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unavoidability of Plaintiff’s wounds based on the presence of interventions which were mentioned

in Defendant Hallmark’s minimum data set (MDS) but appear nowhere in Plaintiff’s orders or

treatment records.

51. On October 8, 2018, treatment of the sacral wound was again changed by Dr. Popp

and the cleansing and packing methods for the sacral wound were altered.

52. On October 15, 2018, it was noted Plaintiff was inconsolable and in excruciating

pain and that her family, at her bedside, was asking for discharge to the hospital.

53. Plaintiff was admitted to Roper Hospital that day and was found to have sepsis, a

urinary tract infection (UTI) and severe malnutrition.

54. Plaintiff was placed on antibiotic therapy and her sacral wound was surgically

debrided, including removal of both tissue and bone, and a wound vac was placed.

55. Plaintiff was placed on high-dose IV fentanyl for her severe pain.

56. On October 22, 2018, Plaintiff was admitted to Roper Hospice.

57. Plaintiff died on November 4, 2018 at 1:16 AM.

58. On autopsy examination, the cause of Ms. James’s death was determined to be

sepsis secondary to a sacral pressure ulcer.

FOR A FIRST CAUSE OF ACTION
(Negligence and/or Gross Negligence)

59. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

60. At all times relevant to this Complaint, Defendants were providers of skilled

nursing services, and, as such, were required to provide reasonable care in accord with regulations,

statutes, standards, codes, policies and procedures.

61. By accepting and providing care to Ms. James, Defendants expressly undertook to

provide care to Ms. James in accordance with her needs, and as indicated by governing laws, and
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the standard of care.

62. With regard to Emma Lee James, Defendants deviated from the acceptable

standards of care in one or more of the following particulars, to wit:

a. Failure to accurately assess risk status and appropriately intervene with pressure

injury preventive measures;

b. Failure to order use of pressure devices until after Plaintiff returned from Roper

Hospital on September 18, 2018;

c. Failure to document any frequency of repositioning the Plaintiff;

d. Failure to properly document the existence of any skin breakdown until Plaintiff

was transferred to Roper Hospital on September 11, 2018.

e. Failure to document Plaintiff’s unstageable sacral wound even on the day she was

transferred to Roper Hospital for treatment by the Wound Ostomy and Continence

(WOC) team.

f. In creating late entry documentation on September 25, 2018, a week after Ms.

James had returned from the hospital, that an excoriated buttock wound had in fact

been observed during a brief changing the day prior to Ms. James’ hospitalization.

g. In creating another late entry documentation on October 5, 2018 discussing an

alleged unavoidability of Ms. James’ wounds based solely on the mention of a

pressure relief mattress, specialty bed, pressure relief cushion, and turn and

reposition as interventions in the MDS, but for which no orders were ever

documented.

h. In such other particulars as may be revealed during discovery or trial of this matter.

63. Defendants’ failures, including but not limited to those failures set forth more fully
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herein, constitute the complete absence of care.

64. As a direct and proximate result of Defendants’ negligent, grossly negligent and/or

reckless, willful and wanton conduct, Emma Lee James suffered grievous bodily injury,

experienced pain and suffering, and mental anguish, including fear for her life.

65. Ultimately, Ms. James died as a result of her condition.

66. Plaintiff is therefore entitled to judgment against Defendant and for compensation

in the amount of actual, consequential, and punitive damages, to be determined through a trial of

this matter.

FOR A SECOND CAUSE OF ACTION
(Negligence Per Se)

67. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

68. At all times relevant to this Complaint, Defendants have been entities or individuals

duly licensed and authorized to provide healthcare services in South Carolina, and were,

accordingly, responsible for abiding by the statutes, regulations, codes, and ordinances governing

long-term care services.

69. These regulations, statutes, codes, and ordinances, including but not limited to S.C.

Code of Regs. Ann. §61-17, S.C. Code Ann. § 43-35-5, et seq., and S.C. Code Ann. § 49-81-10,

et seq., form the minimally acceptable standards for the provision of long-term skilled nursing in

South Carolina.

70. At all times relevant to this Complaint, Defendants had a responsibility to adhere

to and provide care consistent with the aforementioned standards to each and every patient

including Emma Lee James.

71. Defendants failed to adhere to the standards of care applicable for Emma Lee James

in one or more of the following particulars:
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a. Failing to implement policies and procedures to assure residents were provided care

consistent with dignity and quality of life;

b. Failing to ensure the medical director implements policies and procedures for the

adequate care of patients;

c. Failing to ensure implementation of orders and plans of care;

d. Failing to adequately hire, train and manage staffing for qualitative and continuous care;

e. Failing to appropriately monitor, manage, and update changes to patient condition;

f. Failing to ensure clinical, nursing, professional and administrative staff provided care as

needed by patients;

g. Failing to provide minimally adequate care;

h. Failing to provide minimally adequate follow up care for specific conditions of Emma

Lee James;

i. Failing to order and implement standard pressure wound avoidance measures;

j. Failing to closely monitor and treat a patient with known wounds;

k. Failing to provide emergency care;

l. Failing to provide adequate access to emergency care;

m. Failing to ensure administrative oversight in implementing policies and procedures for

adequate care of patients;

n. Failing to ensure proper medical management by the medical director and proper inter-

disciplinary communication designed to maximize a patient’s quality of life; and

o. Such other particulars as may be revealed during the discovery or trial.

72. The statutes, regulations, and standards to which Defendants were required to

adhere were specifically put in place to protect vulnerable adults like Emma Lee James.
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73. In general, the violation of a statute expressly created to protect a certain

classification of person establishes the negligence per se of the offender.

74. Defendants’ conduct in violating statutes, regulations, codes and ordinances

enacted for the protection of vulnerable adults including decedent Emma Lee James constitutes

negligence per se.

75. In addition, Defendants’ violations of statutes, regulations, codes, and ordinances

constitute recklessness.

76. Defendants’ negligence per se directly and proximately caused Emma Lee James

to sustain grievous bodily harm, pain and suffering, and mental anguish, and resulted in her death.

77. Plaintiff is therefore entitled to judgment against Defendants and for such actual,

consequential, punitive and equitable damages to be determined through a trial of this matter.

FOR A THIRD CAUSE OF ACTION
(Vicarious Liability, Ostensible Agency and/or Respondeat Superior)

78. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

79. Emma Lee James, as a patient of Defendant Hallmark, experienced harm from the

negligent, grossly negligent, reckless and negligent per se acts and omissions of the employees,

agents, and assigns of Defendant Hallmark, the Fundamental Defendants, and/or Defendant Elite

Care, including the acts and omissions of Defendants’ clinicians, nurses, technicians, volunteers,

medical director(s), administrators, and other responsible personnel.

80. The wrongful conduct of Defendants’ employees, agents, and/or assigns were

directly related to duties undertaken for the care of Emma Lee James in the course and scope of

their employment, on-site at Defendants’ facilities, and using equipment, tools, and goods

provided by Defendants.

81. The negligence, gross negligence, and/or failure to adequately provide care to
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Emma Lee James by the employees, agents, and assigns of Defendant Hallmark, the Fundamental

Defendants, and/or Defendant Elite Care occurred during a time and at a place created and

facilitated by employment and/or contractual relationship with Defendants.

82. The negligence, neglect, and/or failure to adequately provide care to Emma Lee

James, by and through employees and staff, including medical and administrative personnel, is a

well-known, foreseeable hazard and risk for medical providers in South Carolina.

83. As a direct and proximate result of the negligent, grossly negligent, negligent per

se, reckless acts of Defendants’ employees, agents, and assigns for whom Defendants are

vicariously liable, Emma Lee James sustained grievous bodily injury, and ultimately died as a

result.

84. Plaintiff is therefore entitled to judgment against Defendants and for such actual,

punitive, and equitable damages to be determined through a trial of this matter.

FOR A FOURTH CAUSE OF ACTION
(Wrongful Death Pursuant to S.C. Code Ann. § 15-51-10)

85. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

86. Plaintiff brings this action pursuant to S.C. Code Ann. § 15-51-10, et seq. on behalf

of the statutory heirs of Emma Lee James, for the wrongful death of Ms. James, who died on

November 4, 2018.

87. The death of Emma Lee James was caused directly and proximately by the

Defendants’ negligent, grossly negligent, reckless, willful and wanton conduct, set forth more fully

herein.

88. As a direct and proximate result of Defendants’ conduct, the beneficiaries of Emma

Lee James have been damaged, and suffered the loss of Ms. James’s support, society,

companionship, love, and/or affection.
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89. Plaintiff is therefore entitled to a judgment against Defendants, and for such actual,

consequential, and punitive damages in an amount to be determined by a jury at trial.

FOR A FIFTH CAUSE OF ACTION
(Survival Pursuant to S.C. Code Ann. §15-5-90)

90. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

91. Emma Lee James’s estate has incurred funeral and related expenses as a direct and

proximate result of the negligence, gross negligence, recklessness, willful and wantonness of

Defendants described herein.

92. As a direct and proximate result of Defendants’ conduct, set forth more expressly

above, Emma Lee James suffered grievous bodily injuries, physical pain and suffering, and

incurred medical expenses prior to her death, and her estate is entitled to an award of actual and

punitive damages in an amount to be determined through a trial of this matter.

WHEREFORE, Plaintiff, individually, and on behalf of the Estate of Emma Lee James,

prays for judgment against Defendants, and for actual, consequential, and punitive damages, and,

if applicable, for the costs and fees associated with this action, and for such other relief in law or

equity as this court deems just and proper.

STROM LAW FIRM, LLC

s/ Mario A. Pacella
Mario A. Pacella (S.C. Bar #68488)
Jessica L. Fickling (S.C. Bar #100161)
6923 N. Trenholm Rd.
Columbia, SC 29206
Phone: (803) 252-4800
Fax: (803) 252-4801
mpacella@stromlaw.com

This 9th day of June, 2021.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO. 2021-CP-18-01030
                                                                        ) 
Tammy China, as Personal Representative 
for the Estate of Emma Lee James, 

) 
) 
)
)

ANSWER ON BEHALF OF ELITE 
PATIENT CARE OF SOUTH CAROLINA, 

PC 

Plaintiff, )
)

vs. )
)

Palmetto Hallmark Operating, LLC d/b/a 
Hallmark Healthcare Center, Fundamental 
Long Term Care, THI of South Carolina, 
LLC, THI of Baltimore, Inc., and Elite 
Patient Care of South Carolina, PC

) 
) 
) 
) 
)
)

Defendants. )
)

TO:  MARIO A. PACELLA, ESQ., AND JESSICA L. FICKLING, ESQ., ATTORNEYS 
FOR PLAINTIFF: 

The Defendant Elite Patient Care of South Carolina, PC (hereinafter referred to as 

“Defendant”), by and through its undersigned counsel, responds to the allegations in Plaintiff’s 

Complaint as follows: 

INTRODUCTION 

1. Any and all allegations in Plaintiff’s Complaint which are not specifically admitted, 

qualified, or otherwise explained or denied, are hereby expressly denied and strict proof is 

demanded thereof.  

2. Responding to the allegations in Paragraph 1, Defendant admits only that it 

provides medical services. The remaining allegations in Paragraph 1 are not directed toward this 

Defendant and/or call for conclusions of law, and therefore require no response from these 

Defendants. To the extent a response is required, these allegations are denied.  
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2 

3. The allegations in Paragraph 2 call for conclusions of law and therefore require no 

response from this Defendant. To the extent a response is required, these allegations are denied.  

4. Defendant denies the allegations in Paragraphs 3 and 4 and demands strict proof 

thereof.  

PARTIES

5. The allegations in Paragraphs 5, 6, and 7 do not contain any allegations directed to 

this Defendant and/or call for conclusions of law, and therefore no response is required from this 

Defendant.  

6. The allegations in Paragraphs 8, 9, 10, and 11 are directed to parties other than this 

Defendant and therefore require no response from this Defendant. To the extent a response is 

required, these allegations are denied.  

7. Responding to the allegations in Paragraph 12, Defendant admits only that it 

provides medical services in Summerville, South Carolina. Defendant denies any remaining and 

inconsistent allegations in Paragraph 12.  

JURISDICTION AND VENUE

8. Defendant denies the allegations in Paragraph 13 and demands strict proof thereof.  

9. Defendant admits the allegations in Paragraph 14.  

10. Defendant is without information or knowledge sufficient to form a belief as to the 

allegations in Paragraphs 15 and 16 and therefore denies the same.  

11. Defendant denies the allegations in Paragraph 17 as stated.  

12. The allegations in Paragraphs 18 and 19 call for conclusions of law to which no 

response is required. To the extent a response is required, Defendant denies these allegations and 

demands strict proof thereof.  
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13. Defendant is without information or knowledge sufficient to form a belief as to the 

allegations in Paragraph 20. Defendant reserves the right to assert that any injury or damage 

suffered by Plaintiff was the result of intervening negligence, recklessness, willfulness and 

wantonness of parties of than this Defendant, including any currently unnamed entities or persons 

that Plaintiff alleges may have been responsible for the care provided to Emma Lee James.  

14. Responding to the allegations in Paragraphs 21 and 22, Defendant admits only that 

Hallmark Healthcare Center is located at 255 Midland Pkwy, Summerville, SC 29485, and that 

Defendant provides medical services at that location. Defendant denies any allegations in these 

paragraphs that allege or intend to allege any deviation from the standard of care, acts, errors, 

omissions, liability, or damages as to this Defendant and demands strict proof thereof.  

15. The allegations in Paragraph 23 do not contain any allegations directed to this 

Defendant, and therefore require no response. Further responding, the allegations in Paragraph 23 

reference an affidavit and Defendant denies that the contents of the affidavit properly identify any 

acts of negligence and further deny any and all assertions of liability against Defendant contained 

within the affidavit.   

16. The allegations in Paragraph 24 call for conclusions of law and therefore require 

no response from this Defendant. To the extent a response is required, Defendant denies venue is 

proper and reserves the right to argue same.   

JOINT AND SEVERAL LIABILITY 

17. Defendant denies the allegations in Paragraph 25 and demands strict proof thereof.  

FACTUAL BACKGROUND 

18. Responding to the allegations in Paragraph 26, Defendant restates all previous 

paragraphs and responses as if fully set forth herein verbatim.  
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19. Responding to the allegations in Paragraphs 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 

37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, and 56, Defendant refers 

to the complete medical records of Plaintiff and testimony of treating healthcare providers for a 

full, complete, and accurate recitation of all care, treatment, diagnoses, and scope of statements 

expressed therein. Defendant denies any allegations in these Paragraphs inconsistent with those 

records or this response. Defendant further denies any allegations in these Paragraphs which allege 

or intend to allege any deviation from the standard of care, causes of actions, claims, acts, errors, 

omissions, liability, or damages as to this Defendant and demands strict proof thereof. To the extent 

the allegations are directed to parties other than this Defendant, no response is required. Defendant 

denies all remaining and inconsistent allegations in these Paragraphs.  

20. Defendant admits the Death Certification produced by Plaintiff indicates Ms. James 

died on November 4, 2018, at 1:16 AM as alleged in Paragraph 57 of Plaintiff’s Complaint.  

21. Defendant is without knowledge or information sufficient to form a belief as to the 

truth of the allegations in Paragraph 58 and therefore denies the same and demands strict proof 

thereof. Further responding, Defendant denies any allegations in this Paragraph that allege or 

intend to allege any deviation from the standard of care, causes of actions, claims, acts, errors, 

omissions, liability, or damages as to this Defendant and demands strict proof thereof. Defendant 

further denies that any of its act or omission was the proximate cause of Ms. James’ death.  

FOR A FIRST CAUSE OF ACTION 
(Negligence and/or Gross Negligence)

22. Responding to the allegations in Paragraph 59, Defendant restates all previous 

paragraphs and responses as if fully set forth herein verbatim.  

23. Defendant admits the allegations in Paragraph 60.  
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24. The allegations in Paragraph 61 call for conclusions of law to which no response is 

required. To the extent a response is required, these allegations are denied.  

25. Defendant denies the allegations in Paragraphs 62, 63, 64, 65, and 66, including all 

subparts, and demands strict proof thereof.  

FOR A SECOND CAUSE OF ACTION 
(Negligence Per Se)

26. Responding to the allegations in Paragraph 67, Defendant restates all previous 

paragraphs and responses as if fully set forth herein verbatim.  

27. Defendant admits the allegations in Paragraph 68.  

28. The allegations in Paragraph 69 do not contain any allegations directed to this 

Defendant and therefore require no response from this Defendant. To the extent a response is 

required, these allegations are denied.  

29. The allegations in Paragraph 70 call for conclusions of law to which no response is 

required. To the extent a response is required, these allegations are denied.  

30. Defendant denies the allegations in Paragraph 71, including all subparts, and 

demands strict proof thereof.  

31. The allegations in Paragraphs 72 and 73 call for conclusions of law to which no 

response is required. To the extent a response is required, these allegations are denied.  

32. Defendant denies the allegations in Paragraphs 74, 75, 76, and 77 and demands 

strict proof thereof.  

FOR A THIRD CAUSE OF ACTION 
(Vicarious Liability, Ostensible Agency and/or Respondeat Superior) 

33. Responding to the allegations in Paragraph 78, Defendant restates all previous 

paragraphs and responses as if fully stated herein verbatim.  
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34. Defendant denies the allegations in Paragraph 79 and demands strict proof thereof.  

35. Defendant denies the allegations in Paragraphs 80, 81, and 82 as stated and 

demands strict proof thereof. Further responding, the allegations in Paragraphs 80, 81, and 82 call 

for conclusions of law to which no response is required. To the extent a response is required, these 

allegations are denied. 

36. Defendant denies the allegations in Paragraphs 83 and 84 and demands strict proof 

thereof.  

FOR A FOURTH CAUSE OF ACTION 
(Wrongful Death Pursuant to S.C. Code Ann. § 15-51-10)

37. Responding to the allegations in Paragraph 85, Defendant restates all previous 

paragraphs and responses as if fully set forth herein verbatim.  

38. The allegations in Paragraph 86 do not contain any allegations directed to this 

Defendant and therefore require no response. Further responding, Defendant affirmatively denies 

Plaintiff is entitled to relief pursuant to the wrongful death statute.  

39. Defendant denies the allegations in Paragraphs 87, 88, and 89 and demands strict 

proof thereof.  

FOR A FIFTH CAUSE OF ACTION 
(Survival Pursuant to S.C. Code Ann. § 15-5-90)

40. Responding to the allegations in Paragraph 90, Defendant restates all previous 

paragraphs and responses as if fully set forth herein verbatim.  

41. Defendant denies the allegations in Paragraphs 91 and 92 and demands strict proof 

thereof.  

42. Defendant denies the allegations in the WHEREFORE clause of Plaintiff’s 

Complaint, including the claim for judgment and damages, and demands strict proof thereof.  
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FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

Defendant would affirmatively state that at all times it complied with the applicable 

standard of care in her care and treatment of Plaintiff. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

There was no negligence, recklessness, gross negligence, or wantonness on the part of this 

Defendant which proximately caused or contributed to Plaintiff’s alleged injuries. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

That, even if this Defendant was negligent, as alleged in the Complaint, which is 

specifically denied, the negligence of this Defendant is not the direct or proximate cause of any 

injury alleged by the Plaintiff, and therefore, Defendant is not liable for any damages allegedly 

sustained. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

The allegations contained in the Complaint fail in their entirety to state a claim upon which 

relief may be granted against this Defendant.  As a result, this matter should be dismissed against 

this Defendant pursuant to Rule 12(b)(6), SCRCP. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

Defendant would affirmatively assert that it would be entitled to any and all benefits, joint 

and several liability protections, emergency situations limitations on liability, any and all monetary 

limitations or caps of liability and/or damages under the Economic Development, Citizen and 

Small Business Protection Act and the South Carolina Medical Malpractice Reform Bill including, 
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but not limited to §15-38-15; §15-32-200; §15-32-210; §15-32-220; §15-32-230; §15-32-240; 

§15-36-100; and §15-79-125 and any other applicable provisions under these acts. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

Defendant would affirmatively state that no award of non-economic damages should 

exceed the statutory limits contained in the Non-Economic Damages Awards Act of 2005, S.C. 

Code Ann. §15-32-200, et seq. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

Defendant hereby reserves the right to seek all remedies, rights and privileges available to 

it pursuant to S.C. Code Ann. § 15-38-10, et. Seq. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

That any award or assessment of punitive damages as prayed for by the Plaintiff, which 

Defendant expressly denies, would violate this Defendant’s Constitutional rights under the Fifth, 

Sixth and Fourteenth Amendments of the United States Constitution and comparable provisions 

of the South Carolina Constitution. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

That any award or assessment of punitive damages as prayed for by the Plaintiff, which 

this Defendant explicitly denies, should be limited pursuant to South Carolina Code §15-32-530. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

Defendant asserts entitlement to all benefits, privileges, protections, and limitations on any 

punitive damages award under the South Carolina Fairness in Civil Justice Act of 2011, as codified 

in S.C. Code Ann. §15-32-510; §15-32-520; §15-32-530; and §15-32-540, et. Seq. 
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FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

Defendant does not waive any defense that whatever injury or damage that was suffered 

by the Plaintiff was the proximate result of the intervening negligence, recklessness, willfulness 

and wantonness of parties other than this Defendant (should the discovery process reveal this), 

barring Plaintiff from recovery from this Defendant, or in the alternative, that Plaintiff’s damages, 

if any, should be proportionately barred or reduced under the doctrine of comparative fault. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

Defendant pleads any and all applicable statutes of limitations and repose as affirmative 

defenses. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

Defendant does not waive any defense that whatever injuries the Plaintiff sustained were 

the result of pre-existing medical conditions, whether disclosed or undisclosed (should the 

discovery process reveal this), and were not related to the incidents complained of in the Plaintiff’s 

Complaint. 

FURTHER ANSWERING AND AS A FURTHER  
AND AFFIRMATIVE DEFENSE 

Defendant reserves any additional and further defenses as may be revealed by additional 

information during the course of discovery and investigation, and as is consistent with the South 

Carolina Rules of Civil Procedure. 

WHEREFORE having answered all of the allegations of the Plaintiff’s Complaint and 

asserting these affirmative defenses herein, Defendant hereby moves the Court for a dismissal of 
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all claims, for costs and fees associated with the defense of this action, and for such other relief as 

the Court deems appropriate. 

s/Joseph J. Tierney, Jr._____  
Joseph J. Tierney, Jr., Esquire (SC Bar# 13917)    
Dir Tel: (843) 737-8668   Dir Fax: (843) 737-8584 
E-mail:  joseph.tierney@rogerstownsend.com 
Hunter A. Morgan (SC Bar#104708) 
Dir Tel: (843) 531-6106 Dir Fax: (843) 737-8584 
E-mail: hunter.morgan@rogerstownsend.com 
ROGERS TOWNSEND, LLC
177 Meeting Street, Suite 320 
Charleston, South Carolina 29401 
Attorneys for Defendant Elite Patient Care of South 
Carolina, PC 

August 12, 2021 
Charleston, South Carolina 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS  
 )  
COUNTY OF DORCHESTER ) FIRST  JUDICIAL CIRCUIT 
      )  
TAMMY CHINA, AS PERSONAL 
REPRESENTATIVE FOR THE ESTATE 
OF EMMA LEE JAMES, 

) 
) 
) 

CASE NO. 2021-CP-18-01030 
                     

 ) 

 
 
 

DEFENDANT PALMETTO HALLMARK 
OPERATING, LLC D/B/A HALLMARK 

HEALTHCARE CENTER’S ANSWER TO 
PLAINTIFF’S COMPLAINT  

 
 

 

 PLAINTIFF, ) 
 ) 
 vs. ) 
 ) 
PALMETTO HALLMARK 
OPERATING, LLC D/B/A HALLMARK 
HEALTHCARE CENTER, 
FUNDAMENTAL LONG TERM CARE, 
THI OF SOUTH CAROLINA, LLC, THI 
OF BALTIMORE, INC., AND ELITE 
PATIENT CARE OF SOUTH 
CAROLINA, PC, 

) 
) 
) 
) 
) 
) 
) 
) 

 ) 
 DEFENDANTS. )  
 )  
 
TO: MARIO A. PACELLA AND JESSICA L. FICKLING, ATTORNEYS FOR THE 

PLAINTIFF: 
 
 The Defendant Palmetto Hallmark Operating, LLC d/b/a Hallmark Healthcare Center 

(hereinafter the “Facility” or “this Defendant”), subject to and without waiving any and all rights 

to compel this matter to arbitration, hereby responds to Plaintiff’s Complaint as follows:  

1. Any and all allegations set forth in Plaintiff’s Complaint which are not specifically 

admitted, qualified, or otherwise explained or denied, are hereby expressly denied and strict proof 

is demanded thereof. 

2. As to any and all allegations set forth in Plaintiff’s Complaint wherein Plaintiff uses 

the conflated term “Defendants” and/or the term “Fundamental Defendants” as an erroneous 

reference to multiple defendants or any other collective references to the defendants, this 

Defendant affirmatively asserts that it is the sole licensee and operator of the Facility.   
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3. To the extent this Defendant responds to allegations made against “Defendants,” 

the “Fundamental Defendants,” or any other collective references to the defendants, any such 

responses are being made by this Defendant as to itself. 

4. As to any and all allegations in Plaintiff’s Complaint directed at parties other than 

this Defendant, no response is required.  Any and all such allegations not hereinafter specifically 

addressed in this manner are hereby answered as no response is required by this Defendant. 

5. The allegations in Paragraph 1 of Plaintiff’s Complaint are, in part, directed toward 

parties other than this Defendant and, therefore, do not require a response from this Defendant. To 

the extent the allegations are directed at this Defendant, this Defendant craves reference to the 

facility chart and Ms. James’s medical records for their contents and denies any allegations 

inconsistent with those contents and all allegations intended to assert or imply liability or damages 

against this Defendant. Further responding, this Defendant affirmatively asserts that it was the sole 

entity licensed to operate, and was the sole operator of, the Facility during the time period at issue. 

Further, this Defendant affirmatively asserts that it was not owned, operated or controlled by 

defendants “Fundamental Long Term Care, THI of South Carolina, LLC and THI of Baltimore, 

LLC.”  This Defendant denies any remaining allegations in Paragraph 1 inconsistent with this 

response. 

6. Answering the allegations in Paragraph 2 of Plaintiff’s Complaint, this Defendant 

admits only that it was the sole entity licensed to operate, and was the sole operator of, the Facility 

during the time period at issue. This Defendant denies any remaining allegations in Paragraph 2 

inconsistent with this response. 
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7. The allegations in Paragraph 3 of Plaintiff’s Complaint state or call for legal 

conclusions and, therefore, do not require any response.  To the extent a response is required, this 

Defendant denies the allegations in Paragraph 3.  

8. This Defendant denies the allegations in Paragraph 4 of Plaintiff’s Complaint. 

9. Answering the allegations in Paragraphs 5, 6, and 7 of Plaintiff’s Complaint, this 

Defendant is without sufficient information and knowledge to respond to these allegations and, 

therefore, denies the same and demands strict proof thereof.  To the extent those allegations state 

or call for legal conclusions, no response is required. 

10. Answering the allegations in Paragraph 8 of Plaintiff’s Complaint, this Defendant 

admits only that it is a Delaware limited liability company duly licensed to operate the  Facility 

located at 255 Midland Pkwy, Summerville, SC 29485 during the timeframe at issue.  Any and all 

allegations inconsistent with this response or intended to allege liability or damages against this 

Defendant are denied and strict proof is demanded thereof.   

11. The allegations in Paragraphs 9, 10, 11, and 12 of Plaintiff’s Complaint are directed 

at parties other than this Defendant and, therefore, do not require a response.  To the extent a 

response is required, this Defendant admits only that it was the sole entity licensed to operate, and 

was the sole operator of, the Facility during the time period at issue.  This Defendant denies the 

remaining allegations in Paragraphs 9 through 12. 

12. The allegations in Paragraph 13 of Plaintiff’s Complaint are, in part, directed 

toward parties other than this Defendant and, therefore, do not require a response from this 

Defendant to that extent.  To the extent the allegations are directed at this Defendant, this 

Defendant admits only that it was the sole entity licensed to operate, and was the sole operator of, 
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the Facility, which has its place of business in Summerville, South Carolina.  This Defendant 

denies any remaining allegations in Paragraph 13. 

13. The allegations in Paragraph 14 of Plaintiff’s Complaint are, in part, directed 

toward parties other than this Defendant, and therefore, do not required a response from this 

Defendant. To the extent the allegations are directed at this Defendant, this Defendant admits that 

it employed healthcare providers and administrative staff at the Facility in Summerville, South 

Carolina. This Defendant denies any remaining allegations in Paragraph 14 inconsistent with this 

response, to the extent they are directed at this Defendant. 

14. The allegations in Paragraph 15 of Plaintiff’s Complaint are, in part, directed 

toward parties other than this Defendant and, therefore, do not require a response from this 

Defendant. To the extent the allegations are directed at this Defendant, this Defendant denies the 

allegations as written.    

15. Answering the allegations in Paragraph 16 of Plaintiff’s Complaint, this Defendant 

craves reference to the facility chart and Ms. James’s medical records for their contents and denies 

any allegations inconsistent with those contents and all allegations intended to assert or imply 

liability or damages against this Defendant. This Defendant further affirmatively asserts that it 

complied with the applicable standard of care at all times in its care of Ms. James. 

16. This Defendant denies the allegations in Paragraph 17 of Plaintiff’s Complaint.  

17. The allegations in Paragraphs 18 and 19 of Plaintiff’s Complaint are, in part, 

directed toward parties other than this Defendant and, therefore, do not require a response from 

this Defendant.  Further, the allegations in Paragraphs 18 and 19 of Plaintiff’s Complaint state or 

call for legal conclusions and, therefore, do not require any response.  To the extent a response is 

required, this Defendant denies the allegations in Paragraphs 18 and 19.  
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18. The allegations in Paragraph 20 of Plaintiff’s Complaint are not directed at or 

against this Defendant and, therefore, do not require any response.   

19. Answering the allegations in Paragraph 21 of Plaintiff’s Complaint, this Defendant 

admits only that it was the sole entity licensed to operate, and was the sole operator of, the Facility, 

which has its place of business in Summerville, South Carolina.  This Defendant denies any 

remaining allegations in Paragraph 21 inconsistent with this response. 

20. The allegations in Paragraph 22 of Plaintiff’s Complaint are directed toward a party 

other than this Defendant and, therefore, do not require a response.  

21. Answering the allegations in Paragraph 23 of Plaintiff’s Complaint, this Defendant 

admits only that Plaintiff filed a Notice of Intent, along with an affidavit and discovery responses.  

This Defendant denies the sufficiency of the affidavit and denies any and all allegations and 

assertions contained therein to the extent they allege liability or damages against this Defendant.  

22. The allegations in Paragraph 24 of Plaintiff’s Complaint state or call for legal 

conclusions and, therefore, do not require any response.  To the extent a response is required, this 

Defendant respectfully denies the allegations set forth in Paragraph 24. Further answering the 

allegations in Paragraph 24, this Defendant affirmatively asserts there is a valid and binding 

arbitration agreement between Plaintiff’s decedent and this Defendant.  

23. Answering the allegations in Paragraph 25 of Plaintiff’s Complaint, to the extent 

they are directed to this Defendant, this Defendant denies the allegations in Paragraph 25.  

24. Answering the allegations in Paragraph 26 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 

25. The allegations in Paragraphs 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 

41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56 , and 57 of Plaintiff’s Complaint are, 
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in part, directed toward parties other than this Defendant and, therefore, do not require a response 

from this Defendant. To the extent the allegations are directed at this Defendant, this Defendant 

craves reference to Ms. James’s medical records, including the Facility chart, autopsy report, 

“Death Certification” and other medical records for their contents. This Defendant denies any 

allegations inconsistent with those contents and all allegations intended to assert or imply liability 

or damages against this Defendant.  

26. Answering the allegations in Paragraph 58 of Plaintiff’s Complaint, this Defendant 

craves reference to Ms. James’s “Death Certification” for its contents and denies any allegations 

inconsistent therewith. This Defendant further denies all allegations intended to assert or imply 

liability or damages against this Defendant.  

27. Answering the allegations in Paragraph 59 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 

28. Answering the allegations in Paragraphs 60 and 61 of Plaintiff’s Complaint, this 

Defendant admits only that it provided skilled healthcare services and care to Ms. James and owed 

a duty to comply with the applicable standard of care, but denies the nature and scope of the duty 

as written.  Answering further, this Defendant states that it complied with the applicable standard 

of care at all times in regard to Ms. James.  This Defendant denies any and all further allegations 

in Paragraphs 60 and 61 of Plaintiff’s Complaint inconsistent with the foregoing response and all 

allegations intended to assert or imply liability or damages.  

29. This Defendant denies the allegations in Paragraphs 62, 63, 64, 65, and 66 of 

Plaintiff’s Complaint to the extent they are directed at this Defendant, including all subparts, and 

demands strict proof thereof. 
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30. Answering the allegations in Paragraph 67 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 

31. Answering the allegations in Paragraph 68 of Plaintiff’s Complaint, to the extent 

they are directed at this Defendant, this Defendant admits only that it is an entity duly licensed and 

authorized to provide healthcare services in South Carolina and that it is required to comply with 

the law in its provision of services. This Defendant affirmatively asserts that such statutes, 

regulations, codes, and ordinances do not establish a standard of care. This Defendant affirmatively 

asserts that the care provided to Ms. James was at all times in compliance with the governing 

standard of care. Any allegations inconsistent with this response or intended to allege or imply 

liability as to this Defendant are denied and strict proof is demanded thereof. 

32. Responding to the allegations set forth in Paragraph 69 and 70 of Plaintiff’s 

Complaint, this Defendant admits that as the licensed operator of the skilled nursing facility at 

issue, the Facility is subject to certain applicable statutes and regulations. This Defendant 

affirmatively asserts that such statutes and regulations do not establish a standard of care. This 

Defendant further asserts that the care and treatment provided to Ms. James was at all times in 

compliance with the appropriate standard of care. To the extent that the allegations set forth in the 

above Paragraphs call for legal conclusions, no response is required. Any and all allegations 

contained in the above Paragraphs inconsistent with this response or intended to allege liability or 

damages against this Defendant are denied and strict proof is demanded thereof. 

33. This Defendant denies the allegations in Paragraph 71 of Plaintiff’s Complaint, 

including all subparts, and demands strict proof thereof. 

34. In responding to the allegations set forth in Paragraphs 72, 73, 74, and 75 of 

Plaintiff’s Complaint, this Defendant admits that as the licensed operator of the skilled nursing 
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facility at issue, the Facility is subject to certain applicable statutes and regulations. This Defendant 

affirmatively asserts that such statutes and regulations do not establish a standard of care. This 

Defendant further asserts that the care and treatment provided to Ms.. James was at all times in 

compliance with the appropriate standard of care. To the extent that the allegations set forth in the 

above Paragraphs call for legal conclusions, no response is required. Any and all allegations 

contained in the above Paragraphs inconsistent with this response or intended to allege liability or 

damages against this Defendant are denied and strict proof is demanded thereof. 

35. This Defendant denies the allegations in Paragraphs 76 and 77 of Plaintiff’s 

Complaint.  

36. Answering the allegations in Paragraph 78 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 

37. The allegations in Paragraphs 79, 80, 81, 82, 83 and 84 of Plaintiff’s Complaint are, 

in part, directed toward a party other than this Defendant and, therefore, do not require a response 

from this Defendant. To the extent the allegations are directed at this Defendant, this Defendant 

denies the allegations in the above Paragraphs of Plaintiff’s Complaint and demands strict proof 

thereof. To the extent that the allegations set forth in the above Paragraphs call for legal 

conclusions, no response is required.    

38. Answering the allegations in Paragraph 85 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein.  

39. The allegations in Paragraph 86 of Plaintiff’s Complaint are not directed at or 

against this Defendant and, therefore, do not require any response.  To the extent a response is 

required and/or these allegations are intended to allege liability against this Defendant, this 
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Defendant denies the allegations in Paragraph 86. To the extent that the allegations set forth in the 

above Paragraphs call for legal conclusions, no response is required. 

40. This Defendant denies the allegations in Paragraphs 87, 88, and 89 of Plaintiff’s 

Complaint, to the extent they are directed at this Defendant. To the extent the allegations set forth 

in the above Paragraph are directed at parties other than this Defendant, no response is required. 

41. Answering the allegations in Paragraph 90 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein.  

42. This Defendant denies the allegations in Paragraphs 91 and 92 of Plaintiff’s 

Complaint, to the extent they are directed at this Defendant. To the extent the allegations set forth 

in the above Paragraph are directed at parties other than this Defendant, no response is required. 

43. The Defendant denies the allegations set forth in Plaintiff’s prayer for relief and 

judgment. 

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

44. This Court lacks jurisdiction with respect to this Defendant and Plaintiff as to 

Plaintiff’s claims because this matter should be compelled to arbitration pursuant to a valid 

arbitration agreement entered into between this Defendant and Plaintiff’s decedent.  Pursuant to § 

4 of the Federal Arbitration Act (the “FAA”), this action must be stayed until the validity of the 

arbitration agreement entered into by the Plaintiff’s decedent and the Facility is determined by this 

Court.  Further, pursuant to the South Carolina Rules of Civil Procedure and the FAA, this matter 

should be dismissed or stayed pending final resolution of all claims pursuant to the valid arbitration 

agreement. This Defendant hereby provides notice that a Motion to Compel Arbitration and 

associated Motion to Dismiss or Stay is forthcoming.   
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FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE  

 
45. The Complaint fails to state facts sufficient to constitute a cause of action in several 

regards and fails to state a claim upon which relief can be granted against this Defendant and 

should be dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure. 

FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE  

 
46. This Defendant asserts that some or all of the standards, regulations, and statutes 

which Plaintiff alleges apply do not create any standard of care applicable to Plaintiff’s claims or 

any private right of action in this matter. 

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
47. This Defendant would assert that it complied with the applicable standard of care 

at all times during the timeframe alleged in Plaintiff’s Complaint and did not proximately cause 

any damage to the Plaintiff or her decedent. 

FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE  

 
48. Plaintiff’s recovery in the matter, if any, is limited by and subject to the provisions 

of the South Carolina Noneconomic Damages Awards Act of 2005 which is codified at S.C. Code 

Ann. §15-32-200, et seq. and which is pled as a limitation or partial bar to the Plaintiff’s claims 

and alleged damages. 

FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE  

 
49. This Defendant would affirmatively assert that, to the extent it is liable to Plaintiff, 

which it vehemently denies, it would be entitled to any and all benefits, joint and several liability 

protections, emergency situations limitations on liability, any and all monetary limitations or caps 
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of liability and/or damages under the Uniform Contributions Among Tortfeasors Act, 

Noneconomic Damages Award Act, and Medical Malpractice Reform Bill, including but not 

limited to §15-38-15; §15-32-200, et seq.; §15-36-100; and §15-79-125 and any other applicable 

provisions under the acts. 

FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE  

 
50. This Defendant would affirmatively assert the defense of intervening and 

superseding negligence of one or more third parties not a party to this action.  This Defendant 

reserves the right to withdraw this defense at a later time as discovery progresses.   

FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE  

 
51. A claim for punitive damages and an award of punitive damages would violate 

those clauses of the Constitutions of the United States and South Carolina related to privileges and 

immunities, due process and equal protection, and this Defendant would further assert the 

protections, defenses, and statutory rights set forth in S.C. Code Ann. § 15-32-510, 15-32-520, 15-

32-530, 15-32-540, et seq. 

FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE  

 
52. This Defendant hereby asserts that the Plaintiff lacks legal standing to pursue the 

instant claims. 

FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE  

 
53. This Defendant hereby gives notice that it intends to rely upon such other 

affirmative defenses as may become available or apparent during the course of discovery, and thus 

reserves the right to amend its Answer to assert any such defenses. 
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WHEREFORE, having fully answered the Plaintiff’s Complaint, this Defendant prays the 

Court issue an order dismissing this case with prejudice or in the alternative, staying this matter 

until the validity of the arbitration agreement is judicially resolved, and that it be awarded the costs 

and reasonable fees associated with this matter, and such other relief as this Court may deem just 

and proper.  

 

      CLEMENT RIVERS, LLP 
 
 

By: s/ D. Jay Davis, Jr.  
D. Jay Davis, Jr. 
SC State Bar ID No.: 12084 
Matthew O. Riddle 
SC State Bar ID No.: 76650 
Kara S. Grevey 
SC State Bar ID No.: 101742 
P.O. Box 993, Charleston, SC  29402 
(843) 720-5406; jdavis@ycrlaw.com 
 
Attorneys for the Defendant Palmetto Hallmark 
Operating, LLC d/b/a Hallmark Healthcare Center 

 
Charleston, South Carolina 
 
Dated: August 16, 2021 
 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2021 A

ug 16 5:21 P
M

 - D
O

R
C

H
E

S
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

1801030

ROA  063



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS  
 )  
COUNTY OF DORCHESTER ) FIRST  JUDICIAL CIRCUIT 
      ) 
TAMMY CHINA, AS PERSONAL 
REPRESENTATIVE FOR THE ESTATE 
OF EMMA LEE JAMES, 

) 
) 
) 

CASE NO. 2021-CP-18-01030 
                     

 ) 

 
DEFENDANT THI OF SOUTH 

CAROLINA, LLC’S ANSWER TO 
PLAINTIFF’S COMPLAINT  

 
 

 PLAINTIFF, ) 
 ) 
 vs. ) 
 ) 
PALMETTO HALLMARK 
OPERATING, LLC D/B/A HALLMARK 
HEALTHCARE CENTER, 
FUNDAMENTAL LONG TERM CARE, 
THI OF SOUTH CAROLINA, LLC, THI 
OF BALTIMORE, INC., AND ELITE 
PATIENT CARE OF SOUTH 
CAROLINA, PC, 

) 
) 
) 
) 
) 
) 
) 
) 

 ) 
 DEFENDANTS. )  
 )  
 
TO: MARIO A. PACELLA AND JESSICA L. FICKLING, ATTORNEYS FOR THE 

PLAINTIFF: 
 

The Defendant THI of South Carolina, LLC (“this Defendant”), subject to and without 

waiving objections to the jurisdiction of this Court, this Defendant’s right to move to stay this 

matter pending arbitration, and its right to move to dismiss this action, hereby responds to 

Plaintiff’s Complaint as follows: 

1. Any and all allegations set forth in Plaintiff’s Complaint which are not specifically 

admitted, qualified, or otherwise explained or denied, are hereby expressly denied and strict proof 

is demanded thereof.   

2. As to any and all allegations set forth in Plaintiff’s Complaint wherein Plaintiff uses 

the conflated term “Defendants” and/or the term “Fundamental Defendants” as an erroneous 

reference to multiple defendants or any other collective references to the defendants, or which 
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reference the skilled nursing facility or “the Facility,” this Defendant affirmatively asserts that it 

was not (and is not) a licensee or operator of Palmetto Hallmark Operating, LLC d/b/a Hallmark 

Healthcare Center (“the Facility”) and did not (and does not) operate, control or direct the Facility 

at all times pertinent to the Plaintiff’s claims.  Any and all such allegations and references in 

Plaintiff’s Complaint not hereinafter specifically responded to in this manner are hereby denied 

and strict proof is demanded thereof. 

3. To the extent this Defendant responds to allegations made against “Defendants,” 

the “Fundamental Defendants,” or any other collective references to the defendants, any such 

responses are being made by this Defendant as to itself. 

4. As to any and all allegations in Plaintiff’s Complaint directed at parties other than 

this Defendant, no response is required.  Any and all such allegations not hereinafter specifically 

addressed in this manner are hereby answered as no response is required by this Defendant. 

5. The allegations in Paragraph 1 of Plaintiff’s Complaint are, in part, directed toward 

parties other than this Defendant and, therefore, do not require a response from this Defendant.  To 

the extent the allegations are directed at this Defendant, this Defendant is without sufficient 

knowledge and information to respond to the allegations in Paragraph 1 and, therefore, denies the 

same.  This Defendant has never operated, managed, or controlled any skilled nursing facility, 

including the Facility, and has never provided care or treatment to any person, including Ms. 

James.  Any remaining allegations in Paragraph 1 are denied. 

6. To the extent the allegations in Paragraph 2 of Plaintiff’s Complaint are directed at 

this Defendant, this Defendant denies the same and demands strict proof thereof. This Defendant 

has never operated, managed, or controlled any skilled nursing facility, including the Facility, and 

has never provided care or treatment to any person, including Ms. James.  
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7. The allegations in Paragraph 3 of Plaintiff’s Complaint state or call for legal 

conclusions and, therefore, do not require any response.  To the extent a response is required, this 

Defendant denies the allegations in Paragraph 3.  

8. This Defendant denies the allegations in Paragraph 4 of Plaintiff’s Complaint. 

9. Answering the allegations in Paragraphs 5, 6, and 7 of Plaintiff’s Complaint, this 

Defendant is without sufficient information and knowledge to respond to these allegations and, 

therefore, denies the same and demands strict proof thereof.  To the extent those allegations state 

or call for legal conclusions, no response is required. 

10. The allegations in Paragraphs 8 and 9 of Plaintiff’s Complaint are directed toward 

a party other than this Defendant and, therefore, do not require a response.  

11. This Defendant denies the allegations in Paragraph 10 of Plaintiff’s Complaint. 

12. The allegations in Paragraphs 11 and 12 of Plaintiff’s Complaint are directed 

toward a party other than this Defendant and, therefore, do not require a response.  

13. The allegations in Paragraphs 13, 14, 15, and 16 of Plaintiff’s Complaint are, in 

part, directed toward parties other than this Defendant and, therefore, do not require a response 

from this Defendant.  To the extent the allegations are directed at this Defendant, this Defendant 

denies the allegations in Paragraphs 13, 14, 15, and 16.  This Defendant has never operated, 

managed, or controlled any skilled nursing facility, including the Facility, and has never provided 

care or treatment to any person, including Ms. James.   

14. This Defendant denies the allegations in Paragraph 17 of Plaintiff’s Complaint. 

15. The allegations in Paragraphs 18 and 19 of Plaintiff’s Complaint are, in part, 

directed toward parties other than this Defendant and, therefore, do not require a response from 

this Defendant.  Further, the allegations in Paragraphs 18 and 19 of Plaintiff’s Complaint state or 
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call for legal conclusions and, therefore, do not require any response.  To the extent a response is 

required, this Defendant denies the allegations in Paragraphs 18 and 19.  

16. The allegations in Paragraph 20 of Plaintiff’s Complaint are not directed at or 

against this Defendant and, therefore, do not require any response.   

17. The allegations in Paragraph 21 of Plaintiff’s Complaint are, in part, directed 

toward parties other than this Defendant and, therefore, do not require a response from this 

Defendant.  To the extent a response is required, this Defendant denies the allegations in Paragraph 

21.  This Defendant has never operated, managed, or controlled any skilled nursing facility, 

including the Facility.   

18. The allegations in Paragraph 22 of Plaintiff’s Complaint are directed toward a party 

other than this Defendant and, therefore, do not require a response.  

19. Answering the allegations in Paragraph 23 of Plaintiff’s Complaint, this Defendant 

admits only that upon information and belief, Plaintiff filed a Notice of Intent, along with an 

affidavit and discovery responses.  This Defendant denies the sufficiency of the affidavit and 

denies any and all allegations and assertions contained therein to the extent they allege liability or 

damages against this Defendant.  

20. The allegations in Paragraph 24 of Plaintiff’s Complaint state or call for legal 

conclusions and, therefore, do not require any response.  To the extent a response is required, this 

Defendant respectfully denies the allegations set forth in Paragraph 24.   

21. To the extent the allegations in Paragraph 25 of Plaintiff’s Complaint are directed 

to this Defendant, this Defendant denies the allegations in Paragraph 25.  

22. Answering the allegations in Paragraph 26 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 
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23. The allegations in Paragraphs 27 through 57 of Plaintiff’s Complaint are, in part, 

directed toward parties other than this Defendant and, therefore, do not require a response from 

this Defendant.  To the extent the allegations are directed at this Defendant, this Defendant is 

without sufficient knowledge and information to respond to the allegations in Paragraphs 27 

through 57 and, therefore, denies the same. This Defendant has never operated, managed, or 

controlled any skilled nursing facility, including the Facility, and has never provided care or 

treatment to any person, including Ms. James. This Defendant further denies any interaction or 

relationship with Ms. James of any kind.  

24. Answering the allegations in Paragraph 58 of Plaintiff’s Complaint, this Defendant 

craves reference to Ms. James’s “Death Certification” for its contents and denies any allegations 

inconsistent therewith. This Defendant further denies all allegations intended to assert or imply 

liability or damages against this Defendant.  

25. Answering the allegations in Paragraph 59 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 

26. The allegations in Paragraphs 60, 61, 62, 63, 64, 65, and 66 of Plaintiff’s Complaint 

are, in part, directed toward parties other than this Defendant and, therefore, do not require a 

response from this Defendant.  To the extent the allegations are directed at this Defendant, this 

Defendant denies the allegations in Paragraphs 60 through 66 of Plaintiff’s Complaint, including 

all subparts, and demands strict proof thereof.   

27. Answering the allegations in Paragraph 67 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 

28. The allegations in Paragraph 68 of Plaintiff’s Complaint are, in part, directed 

toward parties other than this Defendant and, therefore, do not require a response from this 
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Defendant.  To the extent the allegations are directed at this Defendant, this Defendant denies the 

allegations in Paragraphs 68.  

29. In responding to the allegations set forth in Paragraphs 69 and 70 of Plaintiff’s 

Complaint, this Defendant admits that skilled nursing facilities are subject to certain applicable 

statutes and regulations. This Defendant affirmatively asserts that such statutes and regulations do 

not establish a standard of care. This Defendant further affirmatively asserts it has never been a 

licensed operator of a skilled nursing facility and never provided care or treatment to Ms. James 

or any person. This Defendant further denies any interaction or relationship with Ms. James of any 

kind. To the extent the allegations set forth in the above Paragraph are directed at parties other 

than this Defendant, no response is required. To the extent that the allegations set forth in the above 

Paragraph call for legal conclusions, no response is required. Any and all allegations contained in 

the above Paragraph inconsistent with this response or intended to allege liability or damages 

against this Defendant are denied and strict proof is demanded thereof. 

30. The allegations in Paragraphs 71 of Plaintiff’s Complaint are, in part, directed 

toward parties other than this Defendant and, therefore, do not require a response from this 

Defendant. To the extent the allegations are directed at this Defendant, this Defendant denies the 

allegations in Paragraph 71 of Plaintiff’s Complaint, including all subparts, and demands strict 

proof thereof.  This Defendant has never been a licensed operator of a skilled nursing facility and 

never provided care or treatment to Ms. James or any person. This Defendant further denies any 

interaction or relationship with Ms. James of any kind. 

31. In responding to the allegations set forth in Paragraphs 72, 73, 74, and 75 of 

Plaintiff’s Complaint, this Defendant admits that skilled nursing facilities are subject to certain 

applicable statutes and regulations. This Defendant affirmatively asserts that such statutes and 
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regulations do not establish a standard of care. This Defendant further affirmatively asserts it has 

never been a licensed operator of a skilled nursing facility and never provided care or treatment to 

Ms. James or any person. This Defendant further denies any interaction or relationship with Ms. 

James of any kind. To the extent the allegations set forth in the above Paragraph are directed at 

parties other than this Defendant, no response is required. To the extent that the allegations set 

forth in the above Paragraph call for legal conclusions, no response is required. Any and all 

allegations contained in the above Paragraph inconsistent with this response or intended to allege 

liability or damages against this Defendant are denied and strict proof is demanded thereof. 

32. This Defendant denies the allegations in Paragraphs 76 and 77 of Plaintiff’s 

Complaint and demands strict proof thereof. 

33. Answering the allegations in Paragraph 78 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein.  

34. This Defendant denies the allegations set forth in Paragraphs 79, 80, 81, 82, 83, and 

84 of Plaintiff’s Complaint, to the extent they are directed at this Defendant. This Defendant has 

never been a licensed operator of a skilled nursing facility and never provided care or treatment to 

Ms. James or any person. This Defendant further denies any interaction or relationship with Ms. 

James of any kind. To the extent the allegations set forth in the above Paragraph are directed at 

parties other than this Defendant, no response is required. To the extent that the allegations set 

forth in the above Paragraphs call for legal conclusions, no response is required.  

35. Answering the allegations in Paragraph 85 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein.  

36. The allegations in Paragraph 86 of Plaintiff’s Complaint are not directed at or 

against this Defendant and, therefore, do not require any response.  To the extent a response is 
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required and/or these allegations are intended to allege liability against this Defendant, this 

Defendant denies the allegations in Paragraph 86. To the extent that the allegations set forth in the 

above Paragraphs call for legal conclusions, no response is required. 

37. This Defendant denies the allegations set forth in Paragraphs 87, 88, and 89 of 

Plaintiff’s Complaint, to the extent they are directed at this Defendant. This Defendant has never 

been a licensed operator of a skilled nursing facility and never provided care or treatment to Ms. 

James or any person. This Defendant further denies any interaction or relationship with Ms. James 

of any kind. To the extent the allegations set forth in the above Paragraph are directed at parties 

other than this Defendant, no response is required. 

38. Answering the allegations in Paragraph 90 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein.  

39. This Defendant denies the allegations set forth in Paragraphs 91 and 92 of 

Plaintiff’s Complaint, to the extent they are directed at this Defendant. This Defendant has never 

been a licensed operator of a skilled nursing facility and never provided care or treatment to Ms. 

James or any person. This Defendant further denies any interaction or relationship with Ms. James 

of any kind. To the extent the allegations set forth in the above Paragraph are directed at parties 

other than this Defendant, no response is required. 

40. This Defendant denies the allegations in Plaintiff’s prayer for relief and judgment.  

FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
41. This Defendant would assert that this matter should be dismissed pursuant to Rule 

12(b)(2) of the South Carolina Rules of Civil Procedure for lack of personal jurisdiction over this 

Defendant.  

FURTHER ANSWERING AND 
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FOR A FURTHER AFFIRMATIVE DEFENSE 
 

42. This matter must be stayed as against this Defendant pending the result of 

arbitration pursuant to a valid arbitration agreement entered into between Plaintiff’s decedent and 

the Facility, pursuant to Section 3 of the Federal Arbitration Act, 9 U.S.C. § 3.  This Defendant 

hereby gives notice of its intent to file a Motion to Stay. 

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
43. Plaintiff’s claim for punitive damages and an award of punitive damages would 

violate those clauses of the Constitutions of the United States and South Carolina related to 

privileges and immunities, due process, and equal protection, and this Defendant would further 

assert the protections and defenses set forth in S.C. Code Ann. §§ 15-32-510, 15-32-520, 15-32-

530, and 15-32-540. 

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
44. Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action and 

fails to state a claim upon which relief can be granted against this Defendant and should be 

dismissed pursuant to South Carolina Rule of Civil Procedure 12(b)(6). 

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
45. Plaintiff’s right to recovery in the matter, if any, is limited by and subject to the 

provisions of the South Carolina Noneconomic Damages Awards Act of 2005 which is codified 

in. S.C. Code Ann. § 15-32-200, et seq., which is pled as a limitation or partial bar to the Plaintiff’s 

claims and alleged damages.  

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 
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46. This Defendant affirmatively asserts that, to the extent it is liable to Plaintiff or 

Plaintiff’s decedent, as alleged, which it vehemently denies, it would be entitled to any and all 

benefits, joint and several liability protections, emergency situations on liability, any and all 

monetary limitations or caps or liability and/or damages under the Uniform Contributions Among 

Tortfeasors Act, Noneconomic Damages Award Act, and Medical Malpractice Reform Bill, 

including but not limited to §15-38-15; §15-32-200, et seq.; §15-36-100; and §15-79-125 and any 

other applicable provisions under the acts.  

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
47. This Defendant affirmatively asserts the defenses of intervening and superseding 

negligence of third parties not a party to this action.  

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
48. This Defendant would assert that some or all of the state or federal laws cited by or 

impliedly referenced by the Plaintiff do not create a standard of care applicable to Plaintiff’s claims 

in this matter.   

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
49. This Defendant would assert that it owes no duty of care to the Plaintiff or her decedent 

in either tort or contract. To the extent this Defendant did owe Plaintiff or Plaintiff’s decedent a duty 

of care, which it denies, this Defendant was at all times compliant with the governing standard of care.  

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
50. This Defendant hereby gives notice that it intends to rely upon such other 

affirmative defenses as may become available or apparent during the course of discovery, and thus 

reserves the right to amend its Answer to assert any such defenses. 
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WHEREFORE, having fully answered the Plaintiff’s Complaint, this Defendant prays the 

Court issue an order dismissing this case with prejudice and that it be awarded the costs and 

reasonable fees associated with this matter, and such other relief as this Court may deem just and 

proper.  

      CLEMENT RIVERS, LLP 
 
 

By: s/ D. Jay Davis, Jr.  
D. Jay Davis, Jr. 
SC State Bar ID No.: 12084 
Matthew O. Riddle 
SC State Bar ID No.: 76650 
Kara S. Grevey 
SC State Bar ID No.: 101742 
P.O. Box 993, Charleston, SC  29402 
(843) 720-5406; jdavis@ycrlaw.com 
 
Attorneys for Defendant THI of South Carolina, 
LLC 

 
Charleston, South Carolina 
 
Dated: August 16, 2021 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS  
 )  
COUNTY OF DORCHESTER ) FIRST  JUDICIAL CIRCUIT 
      ) 
TAMMY CHINA, AS PERSONAL 
REPRESENTATIVE FOR THE ESTATE 
OF EMMA LEE JAMES, 

) 
) 
) 

CASE NO. 2021-CP-18-01030 
                     

 ) 

 
 

DEFENDANT THI OF BALTIMORE, 
INC.’S ANSWER TO PLAINTIFF’S 

COMPLAINT  
 
 

 

 PLAINTIFF, ) 
 ) 
 vs. ) 
 ) 
PALMETTO HALLMARK 
OPERATING, LLC D/B/A HALLMARK 
HEALTHCARE CENTER, 
FUNDAMENTAL LONG TERM CARE, 
THI OF SOUTH CAROLINA, LLC, THI 
OF BALTIMORE, INC., AND ELITE 
PATIENT CARE OF SOUTH 
CAROLINA, PC, 

) 
) 
) 
) 
) 
) 
) 
) 

 ) 
 DEFENDANTS. )  
 )  
 
TO: MARIO A. PACELLA, ATTORNEY FOR TAMMY CHINA, AS PERSONAL 

REPRESENTATIVE FOR THE ESTATE OF EMMA LEE JAMES: 
 

The Defendant THI of Baltimore, Inc. (“this Defendant”), by and through its undersigned 

counsel, subject to and without waiving objections to the jurisdiction of this Court, its rights to 

stay this matter pending arbitration and any rights to have any and all claims dismissed, 

herebyresponds to Plaintiff’s Complaint as follows: 

1. Any and all allegations set forth in Plaintiff’s Complaint which are not specifically 

admitted, qualified, or otherwise explained or denied, are hereby expressly denied and strict proof 

is demanded thereof.   

2. As to any and all allegations set forth in Plaintiff’s Complaint wherein Plaintiff uses 

the conflated term “Defendants” and/or the term “Fundamental Defendants” as an erroneous 

reference to multiple defendants or any other collective references to the defendants, or which 
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reference the skilled nursing facility or “the Facility,” this Defendant affirmatively asserts that it 

was not (and is not) a licensee or operator of Palmetto Hallmark Operating, LLC d/b/a Hallmark 

Healthcare Center (“the Facility”) and did not operate, control or direct the Facility at all times 

pertinent to the Plaintiff’s claims.  Any and all such allegations and references in Plaintiff’s 

Complaint not hereinafter specifically responded to in this manner are hereby denied and strict 

proof is demanded thereof. 

3. To the extent this Defendant responds to allegations made against “Defendants,” 

the “Fundamental Defendants,” or any other collective references to the defendants, any such 

responses are being made by this Defendant as to itself. 

4. As to any and all allegations in Plaintiff’s Complaint directed at parties other than 

this Defendant, no response is required.  Any and all such allegations not hereinafter specifically 

addressed in this manner are hereby answered as no response is required by this Defendant. 

5. The allegations in Paragraph 1 of Plaintiff’s Complaint are, in part, directed toward 

parties other than this Defendant and, therefore, do not require a response from this Defendant to 

that extent.  To the extent the allegations are directed at this Defendant, this Defendant the 

allegations in Paragraph 1 are denied. 

6. To the extent the allegations in Paragraph 2 of Plaintiff’s Complaint are directed at 

this Defendant, this Defendant denies the same and demands strict proof thereof.  This Defendant 

has never operated, managed, or controlled any skilled nursing facility, including the Facility, and 

has never provided care or treatment to any person, including Ms. James.  

7. The allegations in Paragraph 3 of Plaintiff’s Complaint state or call for legal 

conclusions and, therefore, do not require any response.  To the extent a response is required, this 

Defendant denies the allegations in Paragraph 3.  
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8. This Defendant denies the allegations in Paragraph 4 of Plaintiff’s Complaint. 

9. Answering the allegations in Paragraphs 5, 6, and 7 of Plaintiff’s Complaint, this 

Defendant is without sufficient information and knowledge to respond to these allegations and, 

therefore, denies the same and demands strict proof thereof.  To the extent those allegations state 

or call for legal conclusions, no response is required. 

10. The allegations in Paragraphs 8, 9, and 10 of Plaintiff’s Complaint are directed 

toward a party other than this Defendant and, therefore, do not require a response.  

11. This Defendant denies the allegations in Paragraph 11 of Plaintiff’s Complaint..  

12. The allegations in Paragraph 12 of Plaintiff’s Complaint are directed toward a party 

other than this Defendant and, therefore, do not require a response.  

13. The allegations in Paragraphs 13, 14, 15, and 16 of Plaintiff’s Complaint are, in 

part, directed toward parties other than this Defendant and, therefore, do not require a response 

from this Defendant.  To the extent the allegations are directed at this Defendant, this Defendant 

denies the allegations in Paragraphs 13, 14, 15, and 16.  This Defendant has never operated, 

managed, or controlled any skilled nursing facility, including the Facility, and has never provided 

care or treatment to any person, including Ms. James.   

14. This Defendant denies the allegations in Paragraph 17 of Plaintiff’s Complaint. 

15. The allegations in Paragraphs 18 and 19 of Plaintiff’s Complaint are, in part, 

directed toward parties other than this Defendant and, therefore, do not require a response from 

this Defendant to that extent.  Further, the allegations in Paragraphs 18 and 19 of Plaintiff’s 

Complaint state or call for legal conclusions and, therefore, do not require any response.  To the 

extent a response is required, this Defendant denies the allegations in Paragraphs 18 and 19.  
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16. The allegations in Paragraph 20 of Plaintiff’s Complaint are not directed at or 

against this Defendant and, therefore, do not require any response.   

17. The allegations in Paragraph 21 of Plaintiff’s Complaint are, in part, directed 

toward parties other than this Defendant and, therefore, do not require a response from this 

Defendant.  To the extent a response is required, this Defendant denies the allegations in Paragraph 

21.  This Defendant has never operated, managed, or controlled any skilled nursing facility, 

including the Facility.   

18. The allegations in Paragraph 22 of Plaintiff’s Complaint are directed toward a party 

other than this Defendant and, therefore, do not require a response.  

19. Answering the allegations in Paragraph 23 of Plaintiff’s Complaint, this Defendant 

admits only that Plaintiff filed a Notice of Intent, along with an affidavit and discovery responses.  

This Defendant denies the sufficiency of the affidavit and denies any and all allegations and 

assertions contained therein to the extent they allege liability or damages against this Defendant.  

20. The allegations in Paragraph 24 of Plaintiff’s Complaint state or call for legal 

conclusions and, therefore, do not require any response.  To the extent a response is required, this 

Defendant respectfully denies the allegations set forth in Paragraph 24.  

21. To the extent the allegations in Paragraph 25 of Plaintiff’s Complaint are directed 

to this Defendant, this Defendant denies the allegations in Paragraph 25.  

22. Answering the allegations in Paragraph 26 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 

23. The allegations in Paragraphs 27 through 58 of Plaintiff’s Complaint are, in part, 

directed toward parties other than this Defendant and, therefore, do not require a response from 

this Defendant to that extent.  To the extent the allegations are directed at this Defendant, this 
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Defendant is without sufficient knowledge and information to respond to the allegations in 

Paragraphs 27 through 58 and, therefore, denies the same.  This Defendant has never operated, 

managed, or controlled any skilled nursing facility, including the Facility, and has never provided 

care or treatment to any person, including Ms. James.  This Defendant further denies any 

interaction or relationship with Ms. James of any kind.  

24. Answering the allegations in Paragraph 59 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 

25. The allegations in Paragraphs 60, 61, 62, 63, 64, 65, and 66 of Plaintiff’s Complaint 

are, in part, directed toward a party other than this Defendant and, therefore, do not require a 

response from this Defendant to that extent.  To the extent the allegations are directed at this 

Defendant, this Defendant denies the allegations in Paragraphs 60 through 66 of Plaintiff’s 

Complaint, including all subparts, and demands strict proof thereof.   

26. Answering the allegations in Paragraph 67 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein. 

27. The allegations in Paragraph 68 of Plaintiff’s Complaint are, in part, directed 

toward a party other than this Defendant and, therefore, do not require a response from this 

Defendant. To the extent the allegations are directed at this Defendant, this Defendant denies the 

allegations in Paragraphs 68.  

28. In responding to the allegations set forth in Paragraphs 69 and 70 of Plaintiff’s 

Complaint, this Defendant admits that skilled nursing facilities are subject to certain applicable 

statutes and regulations.  This Defendant affirmatively asserts that such statutes and regulations do 

not establish a standard of care.  This Defendant further affirmatively asserts it has never been a 

licensed operator of a skilled nursing facility and never provided care or treatment to Ms. James 
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or any person.  This Defendant further denies any interaction or relationship with Ms. James of 

any kind.  To the extent the allegations set forth in the above Paragraph are directed at parties other 

than this Defendant, no response is required.  To the extent that the allegations set forth in the 

above Paragraph call for legal conclusions, no response is required.  Any and all allegations 

contained in the above Paragraph inconsistent with this response or intended to allege liability or 

damages against this Defendant are denied and strict proof is demanded thereof. 

29. The allegations in Paragraph 71 of Plaintiff’s Complaint are, in part, directed 

toward a party other than this Defendant and, therefore, do not require a response from this 

Defendant.  To the extent the allegations are directed at this Defendant, this Defendant denies the 

allegations in Paragraph 71 of Plaintiff’s Complaint, including all subparts, and demands strict 

proof thereof.  This Defendant has never been a licensed operator of a skilled nursing facility and 

never provided care or treatment to Ms. James or any person. This Defendant further denies any 

interaction or relationship with Ms. James of any kind. 

30. In responding to the allegations set forth in Paragraphs 72, 73, 74, and 75 of 

Plaintiff’s Complaint, this Defendant denies any interaction or relationship with Ms. James of any 

kind. To the extent the allegations set forth in the above Paragraph are directed at parties other 

than this Defendant, no response is required. To the extent that the allegations set forth in the above 

Paragraph call for legal conclusions, no response is required. Any and all allegations contained in 

the above Paragraph inconsistent with this response or intended to allege liability or damages 

against this Defendant are denied and strict proof is demanded thereof. 

31. This Defendant denies the allegations in Paragraphs 76 and 77 of Plaintiff’s 

Complaint and demands strict proof thereof. 
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32. Answering the allegations in Paragraph 78 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein.  

33. This Defendant denies the allegations set forth in Paragraphs 79, 80, 81, 82, 83, and 

84 of Plaintiff’s Complaint, to the extent they are directed at this Defendant. This Defendant has 

never been a licensed operator of a skilled nursing facility and never provided care or treatment to 

Ms. James or any person. This Defendant further denies any interaction or relationship with Ms. 

James of any kind. To the extent the allegations set forth in the above Paragraph are directed at 

parties other than this Defendant, no response is required. To the extent that the allegations set 

forth in the above Paragraphs call for legal conclusions, no response is required.  

34. Answering the allegations in Paragraph 85 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein.  

35. The allegations in Paragraph 86 of Plaintiff’s Complaint are not directed at or 

against this Defendant and, therefore, do not require any response.  To the extent a response is 

required and/or these allegations are intended to allege liability against this Defendant, this 

Defendant denies the allegations in Paragraph 86. To the extent that the allegations set forth in the 

above Paragraphs call for legal conclusions, no response is required. 

36. This Defendant denies the allegations set forth in Paragraphs 87, 88, and 89 of 

Plaintiff’s Complaint, to the extent they are directed at this Defendant. This Defendant has never 

been a licensed operator of a skilled nursing facility and never provided care or treatment to Ms. 

James or any person. This Defendant further denies any interaction or relationship with Ms. James 

of any kind. To the extent the allegations set forth in the above Paragraph are directed at parties 

other than this Defendant, no response is required. 
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37. Answering the allegations in Paragraph 90 of Plaintiff’s Complaint, this Defendant 

reincorporates and restates its previous responses as if fully set forth verbatim herein.  

38. This Defendant denies the allegations set forth in Paragraphs 91 and 92 of 

Plaintiff’s Complaint, to the extent they are directed at this Defendant. This Defendant has never 

been a licensed operator of a skilled nursing facility and never provided care or treatment to Ms. 

James or any person. This Defendant further denies any interaction or relationship with Ms. James 

of any kind. To the extent the allegations set forth in the above Paragraph are directed at parties 

other than this Defendant, no response is required. 

39. This Defendant denies the allegations in Plaintiff’s prayer for relief and judgment.  

FURTHER ANSWERING AND  
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
40. This Defendant would assert that this matter should be dismissed pursuant to Rule 

12(b)(2) of the South Carolina Rules of Civil Procedure for lack of personal jurisdiction over this 

Defendant.  

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
41. This matter must be stayed as against this Defendant pending the result of 

arbitration pursuant to a valid arbitration agreement entered into between Plaintiff’s decedent and 

the Facility, pursuant to Section 3 of the Federal Arbitration Act, 9 U.S.C. § 3.  This Defendant 

hereby gives notice of its intent to file a Motion to Stay. 

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
42. Plaintiff’s claim for punitive damages and an award of punitive damages would 

violate those clauses of the Constitutions of the United States and South Carolina related to 

privileges and immunities, due process, and equal protection, and this Defendant would further 
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assert the protections and defenses set forth in S.C. Code Ann. §§ 15-32-510, 15-32-520, 15-32-

530, and 15-32-540. 

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
43. Plaintiff’s Complaint fails to state facts sufficient to constitute a cause of action and 

fails to state a claim upon which relief can be granted against this Defendant and should be 

dismissed pursuant to South Carolina Rule of Civil Procedure 12(b)(6). 

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
44. Plaintiff’s right to recovery in the matter, if any, is limited by and subject to the 

provisions of the South Carolina Noneconomic Damages Awards Act of 2005 which is codified 

in. S.C. Code Ann. § 15-32-200, et seq., which is pled as a limitation or partial bar to the Plaintiff’s 

claims and alleged damages.  

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
45. This Defendant affirmatively asserts that, to the extent it is liable to Plaintiff or 

Plaintiff’s decedent, as alleged, which it vehemently denies, it would be entitled to any and all 

benefits, joint and several liability protections, emergency situations on liability, any and all 

monetary limitations or caps or liability and/or damages under the Uniform Contributions Among 

Tortfeasors Act, Noneconomic Damages Award Act, and Medical Malpractice Reform Bill, 

including but not limited to §15-38-15; §15-32-200, et seq.; §15-36-100; and §15-79-125 and any 

other applicable provisions under the acts.  

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 
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46. This Defendant affirmatively asserts the defenses of intervening and superseding 

negligence of third parties not a party to this action.  

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
47. This Defendant would assert that some or all of the state or federal laws cited by or 

impliedly referenced by the Plaintiff do not create a standard of care applicable to Plaintiff’s claims 

in this matter.   

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
48. This Defendant would assert that it owes no duty of care to the Plaintiff or her decedent 

in either tort or contract. To the extent this Defendant did owe Plaintiff or Plaintiff’s decedent a duty 

of care, which is denied, this Defendant was at all times compliant with the governing standard of care.  

FURTHER ANSWERING AND 
FOR A FURTHER AFFIRMATIVE DEFENSE 

 
49. This Defendant hereby gives notice that it intends to rely upon such other 

affirmative defenses as may become available or apparent during the course of discovery, and thus 

reserves the right to amend its Answer to assert any such defenses. 

WHEREFORE, having fully answered the Plaintiff’s Complaint, this Defendant prays the 

Court issue an order dismissing this case with prejudice and that it be awarded the costs and 

reasonable fees associated with this matter, and such other relief as this Court may deem just and 

proper.  
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      CLEMENT RIVERS, LLP 
 
 

By: s/ D. Jay Davis, Jr.  
D. Jay Davis, Jr. 
SC State Bar ID No.: 12084 
Matthew O. Riddle 
SC State Bar ID No.: 76650 
Kara S. Grevey 
SC State Bar ID No.: 101742 
P.O. Box 993, Charleston, SC  29402 
(843) 720-5406; jdavis@ycrlaw.com 
 
Attorneys for Defendant THI of Baltimore, Inc. 

 
Charleston, South Carolina 
 
Dated: August 18, 2021 
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THE DEPUTY CLERK:  Judge, the next one was withdrawn.  

THE COURT:  Yup.  

THE DEPUTY CLERK:  So that makes us number 4 which is 

Tammy China v. Palmetto Hallmark Operating, and it's a motion 

to compel arbitration.  

THE COURT:  Yeah.  And I have that, and I have reviewed 

the situation.  And it appears to me, looking at everything -- 

interesting case, too, by the way.  I don't -- let me just 

say, Russ, you're arguing that obviously, on behalf -- before 

we start -- and let me summarize, and then if we need to 

record it, I'll be happy to.  There's no question there's a 

contract that provides that, and there's no question that I'm 

sure those contracts are signed all the time.   

And I have one that I ruled on that I think is a adhesion 

contract; this is not.  I mean, it just doesn't fall into that 

category, in my opinion.  I understand about it, but my son 

now is a lawyer for a company.  He doesn't practice general 

law anymore, and we've talked about -- I talked to him about 

that case after I ruled on it.  And he said every contract I 

draw now has that in there.  I don't draw one that doesn't 

have that in there.  And I understand that. 

My concern is this.  And it really has raised, I think, 

Mario, from your position, where's the authority of this 

person that's executing the contract.  And that's my problem.  

I don't have -- I don't have that.  And I have copied what's 
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in the file.  It's clear that there was somebody said, this 

person said okay.  But I don't have any authority for her to 

say okay because it hadn't been signed.  

MR. HINES:  Your Honor, and that's, well --  

THE COURT:  And I'll be happy to hear from you.  Tell me 

why I should -- why that doesn't control the day.  Do you need 

this recorded? 

MR. HINES:  Your Honor, I think I do, at least an audio 

(indiscernible).  And I appreciate it.  

THE COURT:  No problem.  Just one second.  Let me go 

ahead and announce it.  

This is the case of Tammy China as personal 

representative for the Estate of Emma Lee James, plaintiff, v. 

Palmetto Hallmark Operating, LLC, DBA Hallmark Healthcare 

Center and others.  And this is motion -- this is case number 

2021-CP-18-1030.  And we're now arguing the motion to compel 

arbitration, which has been filed by the defendant, Hallmark.   

And I'll be happy to hear from you now. 

MR. HINES:  Thank you very much, Your Honor, and may it 

please the Court.  Again, this is Russ Hines, here on behalf 

of the defendant.  I apologize for a little bit of confusion, 

perhaps, earlier.  I'm not, I guess, of record in the case.  I 

work with Jay Davis, and I'm arguing this on his behalf.  

THE COURT:  Well, just tell Jay that he needs to 

probably -- because I know Jay.  He probably needs to put you 
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down and take his name off.  But other than that --  

MR. HINES:  You're too kind, Your Honor.  

THE COURT:  Tell him I said hi.  

MR. HINES:  I will do.  Your Honor, thank you very much 

for, I think it was just a moment ago, when you went through 

and gave your view of the situation, at least here, 

preliminarily.  That's very helpful, and I appreciate your 

advanced work in that regard.  And let me try to explain 

how -- I don't intend to argue to you, Your Honor, that there 

is authority.   

The way that I intend to argue to you, Your Honor, is on 

the basis of the concept of merger and equitable estoppel.  

And so Your Honor, in the -- our case law recognizes these two 

doctrines, and it's kind of a one-two punch.  And I will try 

to cover this ground as quickly as I can, Your Honor.  And 

I'll refer to the defendant here, which is a skilled nursing 

facility, just as the facility. 

When the resident who's not a decedent, Ms. James -- Emma 

Lee James -- she was a resident of our facility for about two 

months in 2018, from August through October of that year.  

When she was admitted to the facility, her daughter, Ms. Emma 

Dunham, signed an arbitration agreement and also -- excuse 

me -- an arbitration agreement and an admission agreement.  It 

was two different documents that were signed on behalf of her 

mother, the resident, Ms. James. 
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Now, the argument that I'm making to Your Honor here is 

is that what I first want to do -- and I'm giving you just a 

quick roadmap -- is to argue that the admission agreement and 

the arbitration agreement merge, and they should be treated as 

one document.  And then, Your Honor, if I can get you to go 

with me that far, the next part of this is the argument for 

estoppel, which is that you can't have your cake and eat --  

THE COURT:  Russ -- Mr. Hines, excuse me for interrupting 

you, because if I don't agree with you on that, there is no 

equitable estoppel.   

MR. HINES:  Yes, sir.  That's -- 

THE COURT:  Would you agree with that? 

MR. HINES:  My argument for estoppel hinges on that first 

point of merger.  

THE COURT:  Yeah.  I disagree with you. 

MR. HINES:  And just to make that point --  

THE COURT:  I disagree with you, so that kicks out that 

one.  I'm sorry.  This case has got to go up -- I'm all for -- 

I understand it's a business practice, but I don't think we 

get -- there's something in -- I appreciate plaintiff's 

raising the issue about the constitutional right to have a 

jury trial.  And I just don't think we can be real flippant 

with that.  I think you've got to dot all the I's and cross 

all the T's to be able to -- to get through that hurdle.   

That's my problem, Russ.  And so I understand your 
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position.  I understand why they probably did what they did.  

They wanted to help this lady, and that's what their intention 

was.  And that's fine, and I don't know anything otherwise.  

Mario may disagree with me on that, and that'll be for another 

day.  But I just can't get over the first hurdle because 

there's no authority to do it.  So --  

MR. HINES:  Your Honor, and I understand.  And that 

really does short circuit things.  I think our position for 

purposes of our record is certainly outlined in the briefing 

that we filed.  

THE COURT:  Yeah.  And Russ, thank you for doing that 

because I failed to mention that.  I'm incorporating all the 

pleadings that have been filed for purposes of review, should 

that become necessary, and each of you entitled to rely on the 

positions stated.   

And so Mario, you filed an extensive brief regarding your 

position on it, and you're entitled to rely on all of that as 

well.  Thank you for bringing that, because that's one of the 

ways that -- I never want to -- one thing I've tried to do is 

correct something I did early on in my career as a judge, 

being a little bit, as you can tell.  And so Bert (phonetic) 

would probably agree I hadn't mastered my impatience.   

But I don't want to ever jeopardize -- having had a 

conversation with the clerk here this morning about the 

significant of having practiced law and how important it is 

ROA  091



 7 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

for me and having had that privilege -- because the last thing 

I want to do is jeopardize a lawyer's right to protect their 

client and argue their interests.  So you don't have to worry 

about taking time, Russ.  I'm delighted to do that.  But I 

will incorporate it.  Now, if you need to supplement anything 

further, please feel free to state it.  But it is incorporated 

fully for purposes of review.  

MR. HINES:  Thank you very much, Your Honor.  I think 

we've got it covered in the papers, and I will leave it at 

that.  

THE COURT:  Thank you.   

Mario, do you care to supplement yours at all? 

MR. PACELLA:  No, sir.  I rely on my brief.  

THE COURT:  If you would prepare a brief order that I 

denied just for the reasons said.  I think we need to state 

that for the purpose of the ruling because equitable estoppel 

could kick in if that's in error.  I'm not saying it does; I'm 

just saying it could.  So I've short-circuited that aspect.  

But you've briefed that part, Russ.   

MR. HINES:  Your Honor, we did.  It's briefed.  Yes, sir. 

THE COURT:  If you would just prepare a brief order to 

that effect for the basis I stated and e-file it for me, I'll 

be happy to sign it.  

MR. PACELLA:  Your Honor, just for scheduling purposes, 

is it okay if I get something to you early next week? 
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THE COURT:  My friend, I don't have any problem with it.  

There's another thing, just what I said.  You don't have to 

ever apologize to me about an order.  It'll get filed when it 

gets filed and done.  The only time I do is if somebody says, 

there's an urgency, Judge.  I need to have that.  And then 

I'll try to make an effort.  But no sir, it doesn't offend me 

in the slightest, okay? 

MR. PACELLA:  Thank you, sir. 

THE COURT:  You bet.   

Thank you all.  Have a great day. 

Russ, tell Jay I said hello to him.  

MR. HINES:  Will do, Your Honor.  Thank you.  

THE COURT:  And you did a magnificent job for Jay.  

MR. HINES:  Thank you.  Thank you.  

THE COURT:  Okay.  You all take care. 

MR. HINES:  Yes, sir. 

(End of Transcript of Record)
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THE DEPUTY CLERK:  The next case up is 2021-CP-18-01030, 

Tammy China v. Palmetto Hallmark Operating, LLC.  This is for 

a motion to compel arbitration and (indiscernible) Judge 

Goodstein, and it's filed by the plaintiff. 

THE COURT:  Okay.  And so who's here on behalf of the 

plaintiff?  

MR. PACELLA:  Mario Pacella, Your Honor. 

THE COURT:  Did you say Mr. Pacella? 

MR. PACELLA:  Yes, sir. 

THE COURT:  Yes, sir.  Okay.  You broke just for a second 

there when you came on.   

And who's here on behalf of the defendant? 

MR. HINES:  Your Honor, Russ Hines, that's H-I-N-E-S, for 

the defendant, Palmetto Hallmark Operating, LLC, dba Hallmark 

Healthcare Center.  We are the moving party.  I was just 

looking to see, I'm not sure if I've actually appeared in this 

case formally.  I work at Clement Rivers with Jay Davis and 

the other lawyers who have appeared on behalf of that client. 

THE COURT:  Okay.  Great.  So this is your motion, sir? 

MR. HINES:  Yes, sir. 

THE COURT:  All right.  Well, can you give me a little 

background before you get into your motion?  Because I'm a 

little confused in that it looks like Judge Dennis -- is this 

the one?  Judge Dennis already signed an order denying the 

relief. 

ROA  096



 3 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

MR. HINES:  Your Honor, you're exactly right.  And the 

background, if it may please the Court, is that this motion 

was made a while back.  It was argued to Judge Dennis, who 

denied it and entered an order denying it.  We made a timely 

motion for reconsideration.  And while that motion was 

pending, Judge Dennis retired, and so the sort of unusual 

circumstance just based upon the timing of it all.   

And my understanding is that this was from -- according 

to Judge Goodstein's determination, as the chief administrator 

judge, as to how to proceed in this event, where we had a 

timely and proper motion to reconsider, the motion could only 

be reconsidered by the judge who issued the order for which 

reconsideration was sought.  That being Judge Dennis, who as a 

result of his retirement was no longer in a position to rule 

on that motion.  And my understanding is Judge Goodstein 

determined that the appropriate way to handle that was to 

start back from scratch and simply argue our motion to compel 

arbitration anew to a new judge.  And I think that's what gets 

it in front of Your Honor.  So it is -- 

THE COURT:  All right.   

So let me just ask, Mr. Pacella, is that your 

understanding as where we are procedurally, sir? 

MR. PACELLA:  It is.   

THE COURT:  Okay.  So I'm hearing this motion anew, for 

lack of better words.  Is that correct, gentlemen? 
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MR. PACELLA:  That's our understanding from Judge 

Goodstein, correct. 

MR. HINES:  Yes, Your Honor.  And I can understand your 

concerns, in that I'm imaging that you might have some concern 

about doing something that's inconsistent with what Judge 

Dennis did before.  But I think under this circumstance, 

what's happened is that, essentially, it has been vacated.  

What Judge Dennis did before has been nullified just by virtue 

of the retirement.  And so anyways, I'm not trying to 

overstate that point.  But I think it's -- 

THE COURT:  No.  I'm just trying to make sure so that if 

and when an order gets made that we indicate and at least 

procedurally there's agreement or understanding as to where we 

are.  And it seems like that is the case.  Okay? 

MR. HINES:  Yes, Your Honor. 

THE COURT:  I'm happy to hear from you, sir. 

MR. HINES:  Your Honor, this is, again, our motion to 

compel arbitration.  The context for this motion is, this is a 

case of alleged nursing home malpractice.  Again, our client 

is Palmetto Hallmark Operating, LLC, doing business as 

Hallmark Healthcare Center.  It's a skilled nursing facility.  

I'm just going to call it, if it's all right, the facility 

just for shorthand. 

And we are moving to compel the alleged malpractice 

against us to arbitration.  And Your Honor, we filed, oh, a 
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while back, we filed a memo in support, and it's rather 

lengthy.  And we certainly would rely on that.  But to try and 

hit the high points in the context of this hearing, my 

argument to you is one that's based on a concept of merger and 

equitable estoppel.  And just to lay out a little bit of a 

roadmap before I get into it, I want to explain it as kind of 

a one-two punch. 

And the merger component of that has to do with the 

merger of two documents, an admission agreement and an 

arbitration agreement.  And in this case -- again, the case is 

about alleged nursing home malpractice.  The resident at 

issue, her name is -- she's the decedent in this case, this 

case brought by Tammy China, as personal representative for 

the estate of Emily James.  Ms. James, Emily James, was the 

resident of our facility.  She was there from August of 2018 

until the middle of October of 2018, and then she passed away 

in early November of 2018. 

In conjunction with Ms. James' admission to our facility, 

her daughter, Emma Dunham -- my understanding is that Ms. 

China is the granddaughter of the decedent.  I want to say 

that just -- I know there's a few names I'm throwing at you 

and just to try to keep them straight.  But the plaintiff, 

Tammy China, personal representative, I believe, is the 

granddaughter of Emily James.  Emma Dunham would be Tammy 

China's mother and Emily James' daughter.   
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Ms. Dunham is the one who signed the arbitration 

agreement and admission agreement on behalf of her mother, Ms. 

James, the resident, when she was admitted to our facility.  

The first part of my argument, Your Honor, is to argue 

for the merger of the arbitration agreement and the admission 

agreement.  The idea being that under our law that we've cited  

cases to this effect in our memo, the  main case is a case 

called Coleman -- 

THE COURT:  Let me ask you something.   

MR. HINES:  Yes, Your Honor. 

THE COURT:  Is your memo the memo that looks like it was 

filed April 8 of '22, sir? 

MR. HINES:  Yes, Your Honor, it is. 

THE COURT:  That's fine.  You said it was a while back, 

and actually, I don't think that's too long ago.  But I just 

wanted to make sure there wasn't anything else.  I've got it 

in front of me.  Go ahead. 

MR. HINES:  Thank you for confirming that, Your Honor.  

And I do appreciate that bit of housekeeping.  Exactly, you're 

looking at the very same thing I'm referring to, the April 8th 

memo.   

And the case Coleman v. Mariner Health Care, that was 

another case that had to with an appeal, and that was an 

appeal from the denial of a motion to compel arbitration.  And 

really the main point of that case, in terms of maybe why it's 
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most famous, so to speak, is that that case -- it was argued 

in that case the sister signed it for her sister, who was the 

resident.  And the question was whether or not the South 

Carolina Adult Health Care Consent Act provided the sister 

authority to sign on her sister's behalf.  That was sort of 

the main point that was addressed in Coleman.  And the Supreme 

Court said, no, it doesn't.   

And I say that to make a couple different points.  The 

first one is we're not arguing anything to do with the Adult 

Health Care Consent Act.  We're not even arguing authority, 

per se, to sign this.  Because what we have here is a case, 

what they call a case, where we're trying to force an 

arbitration agreement against a nonsignatory.  In this case, 

the nonsignatory would be Ms. James, the resident, and now by 

virtue of her passing, her estate in her stead.  But she did 

not sign it.  We acknowledge that.  It was signed by her 

daughter, both documents.  The admission agreement and the 

arbitration agreement signed by Ms. Dunham.   

Now, Ms. Dunham, in signing the arbitration agreement -- 

I should note that the arbitration agreement contains language 

that says, "By his/her signature below, the executing party 

represents that he/she has the authority to sign on a 

resident's behalf so as to bind the resident as well as the 

representative."  So I point that language out.  That's in 

Exhibit 2 to our memo.  And I would point that language out in 
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conjunction with the case law that says that when someone 

signs a document, they are presumed to have read, understood, 

and assented to it.  I would note, that is Ms. James -- excuse 

me, Ms. Dunham there representing to us her authority to sign 

on Ms. James' behalf. 

Nonetheless, my argument here is ultimately based on 

equity, Your Honor.  But it's a one-two punch, again.  I'm 

trying to merge -- explain to Your Honor why I believe this 

should be the merger of the arbitration agreement and 

admission agreement, such that they're considered as one 

document.   

And that gets me back to the Coleman case, where one of 

the arguments that was made in Coleman, in addition to this 

Adult Health Care Consent Act argument, was that there could 

be enforcement of the arbitration agreement through this 

merger and estoppel.  And what the Coleman court said in that 

case, because Coleman ultimately affirmed the denial of the 

motion to compel arbitration, but importantly, it recognized 

the analytical or the legal framework for my argument today.  

Because Coleman was decided on one set of facts.  This case, 

we submit, is a different set of facts.   

But on the law that the Coleman court recognized, they 

recognized something that allows me to prevail today.  And 

that is that the general rule in the absence of anything 

indicating a contrary intention, where instruments are 
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executed at the same time, by the same parties, for the same 

purpose, and in the course of the same transaction, the courts 

will consider and construe the documents together.  The theory 

is that the instruments are effectively one instrument or 

contract.  The Coleman court went on to say -- it was quoting 

that rule, and then itself it said, "Here, the documents were 

executed at the same time, by the same parties, for the same 

purposes, and in the course of the same transaction.  Unless 

there is a contrary intention, appellants," those were the 

parties that wanted to arbitrate, "are correct and there was a 

merger." 

Your Honor, what Coleman says is that there is a doctrine 

that South Carolina law recognizes that we have instruments, 

two different instruments signed at the same time, by the same 

parties, for the same purpose, and in the course of the same 

transaction.  They are presumed to merge unless there is an 

evidence of a contrary intention.  What the Coleman court 

ended up doing on those facts there is it said, well, we find 

there is evidence of a contrary intention, there's no merger.  

But importantly -- this is the point I'm trying to make now -- 

is that that law is good law.  And the Coleman court 

recognized not only that that law is good law, but in the very 

case of an admission agreement and an arbitration agreement, 

because in this respect this case is identical to Coleman -- 

there's an important distinction I'll make in a moment -- but 
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in the case of an admission agreement and an arbitration 

agreement, you have documents that are executed at the same 

time, by the same parties, for the same purposes, and in the 

course of the same transaction.   

The court in Coleman found, yep, you checked every one of 

those boxes.  Now, it went on to say the presumption of merger 

is overcome because there are some evidence -- there's 

indication of a contrary intention to merger.  And in that 

case, what the Coleman court said were a couple things.  In 

Coleman, the arbitration agreement had a provision in it that 

allowed it to be revoked within 30 days, and the admission 

agreement didn't.  And the Coleman court looked at that and 

said, well, that seems to us to indicate an intention contrary 

to merger because one of the documents might just fall away in 

30 days.  And if they were intended to be together, they 

wouldn't have -- that's an inconsistency.  That's an intention 

contrary to merger.  It was evidenced by the revocation 

provision that's in one but not the other. 

The Coleman court also said there is an entire agreement 

clause in the arbitration agreement, and that clause refers to 

specifically the arbitration agreement.  Which is to say, you 

have the admission agreement containing a clause that says, 

this includes the entire agreement.  And in so doing, it 

references the arbitration agreement, which leads us to 

conclude that the arbitration agreement is something else.  If 
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your admission agreement has this entire agreement language 

and then refers to something else, some other agreement by 

name, then it draws the inference that the arbitration 

agreement was not intended to be merged into that document but 

is to stand alone.  Here in this case, we don't have that.  We 

don't have any revocation provision that applies to either one 

of these documents.   

Two, not only we do have an entire agreement provision in 

our arbitration -- excuse me, in our admission agreement; 

however, that agreement, rather than reflecting any 

separatedness -- and that's the wording of the Coleman court.  

It talked about an intention to maintain the separatedness of 

these two documents.  We don't have that.  Our entire 

agreement provision includes language that says, "The 

undersigned further acknowledges that he/she has received and 

read the admission handbook and other admissions materials and 

understands that these documents are made a part of this 

agreement by reference herein."   

So we have an entire agreement provision in our admission 

agreement.  Not only does it not reference the arbitration 

agreement in any way that could be said to be treating it 

separate, it expressly says, other admissions materials are 

incorporated herein.  And we submit to Your Honor that the 

arbitration agreement is exactly that.  It's another 

admissions material.  It was signed in conjunction with the 
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admission.   

And even in just sort of common parlance with which our 

courts discuss things like -- have discussed this in other 

cases, and we've cited this in our brief, it's a case called 

Stock v. White Oak.  I'm trying to flip to it now.  I should 

have tabbed it.  But the bottom line is we've cited in our 

brief, and what you would see in that regard is that the court 

seemed to recognize the idea that an arbitration agreement 

signed in conjunction with an admission to a nursing facility 

is an admissions material.  And all my point is to say if you 

would go along with that, Your Honor, if you're persuaded of 

that, then we have a merger.  We have a merger between 

arbitration agreement and admission agreement.   

And the whole reason why merger is important is because 

the next part of my one-two punch argument is estoppel, 

equitable estoppel on the basis of something called direct 

benefits estoppel.  And that's a very simple concept.  The 

concept is you can't enjoy the benefits under part of a 

contract and at the same time disavow the enforceability of 

another part of the very same contract.  The idea being here 

that there's no question that the resident, Ms. James, 

received all sorts of benefits by virtue of the admission 

agreement.  She received room and board and various 

treatments.   

Understanding that her estate is alleging in this case 
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malpractice, there's two things on that, I would say.  Number 

one, those allegations are not to be pre-judged in the context 

of this motion.  It's all in dispute as to whether there was 

any malpractice to begin with.  But the scope of her complaint 

certainly does not include the entirety of every benefit she 

received, every meal, every night's lodging, every treatment.  

I mean, it's a much more discreet complaint than that.  So it 

cannot reasonably be denied, we maintain, that she received 

benefits by virtue of her admission.   

And if Your Honor is persuaded that there is a merger of 

the two documents, then you have the problem for the plaintiff 

in this case, in terms of trying to oppose arbitration, you 

have the problem that they have received direct benefits.  Ms. 

James received direct benefits by virtue of the admission 

agreement.  And because of merger, arbitration agreement is 

merged with it, and therefore, direct benefits estoppel 

prohibits the plaintiff from denying the enforceability of the 

admission agreement.   

And Your Honor, I know that's quite a monologue I've 

given.  But to try to just recap and make it very quick, I'm 

asking the Court to recognize a merger of admission agreement 

and arbitration agreement and to do that on the basis of our 

law that says, when you have two instruments that are executed 

at the same time, for the same purpose, by the same parties, 

in the course of the same transaction, they're deemed merged 
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unless there's a contrary intention.  The Coleman case says 

two very important things in that regard.  Number one, that is 

the law.  We recognize the merger doctrine.   

Number two, we recognize that, as was the case in 

Coleman, admission agreements and arbitration agreements 

signed in conjunction with a nursing home admission check 

every one of those boxes; same time, parties, purpose, and 

transaction.  So the only way around merger would be to argue 

there's evidence of a contrary intention.   

And as I've mentioned and we've got it in our brief, 

there is no evidence here of a contrary intention.  Because 

unlike Coleman, we don't have any revocation provision.  And 

the entire agreement provision in our admission agreement, not 

only does it not give any suggestion that the arbitration 

agreement is separate, it specifically incorporates by 

reference the other admissions materials.  And once it is 

signed, we certainly maintain and believe it is correct, that 

the arbitration agreement is one of those other admissions 

materials.  And one of the cases, Your Honor, that I was -- 

THE COURT:  So let me ask you this.  So what you're 

saying is that because the daughter signed both of these 

documents, I guess, at or near the same time, I think you're 

arguing that they're sort of admission materials.  Is that 

right? 

MR. HINES:  That's exactly right, Your Honor. 
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THE COURT:  So then let me just ask you this.  Any 

document they signed at that point is an admission material? 

MR. HINES:  Any document signed in conjunction with that 

admissions process, yes.  Theoretically, I can't -- 

THE COURT:  And because they don't basically say, hey, by 

the way, arbitration doesn't apply, and they're signed at the 

same time by this daughter who supposedly says that she has 

the authority to do this, you're saying that the documents are 

merged; is that right? 

MR. HINES:  Yes, Your Honor.  I think that is right.   

THE COURT:  All right.  I just want to make sure I'm 

following your argument.  Okay?  All right.  And then what 

you're saying is because she reaped some of the benefits, you 

can't then go and basically say, I don't want the detriments 

or I don't want part -- I can't take one part, enjoy that, and 

not the other part.  And that's your direct benefit estoppel 

argument; is that correct? 

MR. HINES:  Your Honor, you're right.  You're correct. 

THE COURT:  All right.  So what else you want to tell me? 

MR. HINES:  Thank you for listening to all that.  That's 

all I'll tell you.  I believe I've got it all.  Other than 

saying, Your Honor, we'll rely on our brief.  We'll allow it 

to suffice or allow it to -- I mean, I realize this is a bit 

of a complicated and nuanced issue.  And other than thanking 

you for your indulgence in hearing that argument, I would just 
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ask for a moment to reply to whatever Mr. Pacella has to say 

in opposition.  But that's our argument; merger, equitable 

estoppel --   

THE COURT:  All right. 

MR. HINES:  -- and that's what we got. 

THE COURT:  All right.   

Sir, I'm happy to hear from, you. 

MR. PACELLA:  Thank you, Your Honor.  Mr. Hines and I 

argued this before.  And I think (indiscernible) over the real 

issues.  He submitted three exhibits.  There's a number of 

exhibits to his motion, but the important ones are Exhibits 1, 

2, and 3.  1 is the admission agreement signed by Ms. Dunham.  

Exhibit 2 is the arbitration agreement (indiscernible) by Ms. 

Dunham, and Exhibit (indiscernible).   

THE COURT:  Hold on. 

MR. PACELLA:  Ms. James never gave -- 

THE COURT:  You've got to start over.  You're breaking 

up. 

MR. PACELLA:  (Indiscernible) any better?   

THE COURT:  You're just coming and going.  Let's try 

again.  Start over.  You were talking about the admission 

agreement and then the other -- go ahead. 

MR. PACELLA:  Yes, Your Honor.  There are three exhibits 

that are attached to the defendant's motion.  Exhibit 1 is the 

admission agreement signed by Ms. Dunham.  Exhibit 2 is the 
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arbitration agreement signed by Ms. Dunham.  And Exhibit 3 is 

a health care power of attorney that is not signed.  It is 

signed by Ms. Dunham, but not signed by Ms. James, the 

decedent.  And -- 

THE COURT:  Well, hold on.  It's a health care power of 

attorney that's signed by Ms. Dunham? 

MR. PACELLA:  It is.  Ms. Dunham signs as principal on 

the document, but Ms. James signs nowhere on the document.  

And of course, Ms. James would have been the principal, not 

the agent.  It is Exhibit -- 

THE COURT:  Well, I thought the person who's given the 

health care power of attorney is the person that's got to sign 

it? 

MR. PACELLA:  She didn't.   

THE COURT:  Okay.   

MR. PACELLA:  And at the time that the defendant is doing 

the admission, they are using this health care power of 

attorney -- unsigned health care power of attorney to complete 

the admission process.  They know that Ms. Dunham does not 

have authority to admit her mom into the facility.  So what 

Mr. Hines has glossed over, and I believe intentionally 

glossed over, is the lack of authority that Ms. Dunham has 

had, arguing her apparent authority because she signed an 

agreement that says she had the authority, when it's clear to 

them at the time of admission, she did not have the authority.   
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And this brings us to the real legal argument in the 

case, which is not the merger and estoppel argument, but which 

is Arredondo.  The Arrendondo case, Arrendondo v. SNH SE 

Ashley River Tenant, LLC, this is in our brief.  It's really 

the main case in this case.  It talks about both a durable 

power of attorney and a healthcare power of attorney.   

The durable power of attorney does not give someone 

authority to wave Constitutional rights with respect to 

arbitration and the 7th Amendment right to a jury trial.  

That's Arrendondo.  That's part one. 

Part two is that a health care power of attorney would 

only allow for the waiver of the 7th Amendment Constitutional 

rights if the arbitration agreement was essential to the care 

of the patient.  And that would mean is it mandatory for -- 

THE COURT:  You've got to back up for one second.  I 

apologize.  Back up about 15 or 20 seconds because I lost my 

focus and -- 

MR. PACELLA:  Sure.   

THE COURT:  Go ahead. 

MR. PACELLA:  So Arrendondo starts with two propositions.  

One for durable power of attorney, and it says that a durable 

power of attorney does not give the agent the authority to 

waive someone's Constitutional rights.  And it goes through 

whether it's a property interest and that sort of thing.  But 

it stands for that proposition.   
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And then it addresses the issue of a health care power of 

attorney.  And Arrendondo also says that a health care power 

of attorney could only effectuate a waiver of Constitutional 

rights, a waiver to a jury trial, if the arbitration clause 

was necessary to the delivery of health care.  And Mr. Hines, 

in his brief, has made it clear that it was not mandatory, 

that it was an optional agreement.   

And so the Arrendondo case, because we have no authority 

granted by Ms. James or her estate to the waiver of the 7th 

Amendment rights, then there is no authority to this.  Because 

there's no authority, there is no way for them to compel 

arbitration.  We'd get to the merger argument if there was a 

valid health care power of attorney, but there is not in this 

case, Your Honor. 

THE COURT:  Well, let me ask you this, Mr. Pacella.  Was 

there anything that was prohibiting or impeding your, I guess, 

decedent, your client -- you represent the estate now, but the 

estate.  Anything that was impeding or prohibiting her from 

being able to be shown, explain, read, anything prohibiting 

her from understanding the document and then being able to 

sign the document, if that's what she wanted to do?  Is there 

any evidence of that? 

MR. PACELLA:  There's not evidence to the extent that we 

have -- we haven't developed that evidence in the record.  But 

this health care power of attorney, Your Honor, was signed in 
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October of -- I'm sorry, was initially drafted in October of 

2017.  Again, not signed by Ms. James.  And the admission is  

in August of '18, some ten months later.  So there's certainly 

some development of time that had elapsed.   

THE COURT:  Okay. 

MR. PACELLA:  I don't know if there's been any -- 

THE COURT:  If she had signed it, would your argument be 

different?   

MR. PACELLA:  If Ms. James, the decedent, had signed it? 

THE COURT:  Yeah. 

MR. PACELLA:  There is one particular argument that I 

would make related to whether it combined all the heirs.  

There's a case before the South Carolina Court of Appeals 

right now.  It is a Judge Stilwell order.  I believe it was 

Judge Stilwell that had said that the decedent can't bind all 

the heirs to a wrongful death because the cause of action 

hadn't accrued yet.  That's an issue before the Court of 

Appeals.  I'd be making that argument if Ms. James had signed 

it, but Ms. James didn't sign it.  I'm not making --  

THE COURT:  I understand. 

MR. PACELLA:  That's not -- 

THE COURT:  All right.  Thank you.  Go ahead.  

MR. HINES:  Is it my turn again?  

THE COURT:  No, no, no.  I'm sorry.   

I didn't mean to cut you off, Mr. Pacella.  Is there 
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anything else you want to tell me, sir?  I was just asking the 

question, because if I don't ask it, I will forget it.  

MR. PACELLA:  Right.  No, Your Honor.  I believe 

Arrendondo is the case to follow in this particular situation 

because there is no evidence in the record that Ms. James had 

consented either to give her daughter any power of attorney or 

consented to the waiver of 7th Amendment rights to a jury 

trial.  And so I think that's the twofold proposition.  

There's no power of attorney that had given her the rights.  

And what Mr. Hines is asking this Court to do is to bind 

three statutory heirs, not just Ms. Dunham, but Ms. Dunham's 

siblings as well as statutory heirs and the estate.  I believe 

that the estate is going to pass to the statutory heirs in the 

same manner, so I don't think that's particularly an issue.  

But from an intellectual standpoint, the estate and the 

statutory heirs is what -- he's asking one of the heirs to 

bind the remaining heirs.  And equity wouldn't allow for that 

kind of proposition. 

THE COURT:  Counsel, I'm happy to hear from you in reply 

briefly, please. 

MR. HINES:  Yes, Your Honor.  I think this can be 

simplified in terms of a lot of what Mr. Pacella just said.  

And we're not arguing that there was any form of actual 

authority here.  And I don't want the Court to get the 

impression that that matters.  Because there's a case called 
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Wilson v. Willis, which we cite.  South Carolina has 

recognized several theories that combine nonsignatories to 

arbitration agreements under the general principles of 

contract and agency law, including estoppel.   

If we had authority, we would need to -- if authority was 

something I could argue to Your Honor, in terms of actual 

authority or even apparent, I do think we've argued -- our 

brief contains an argument about actual and apparent 

authority.  But I can go ahead and simplify and say, we can 

abandon any notion of actual or apparent authority.  My 

argument to you is based upon the merger and equitable 

estoppel. 

And it has nothing to do with the health care power of 

attorney.  I think that was -- included it because I think it 

wasn't -- candidly, that it hadn't been signed.  And if it had 

been signed, there would be an argument to be made about that.  

But as far as that actually providing actual authority, Mr. 

Pacella had mentioned the Arrendondo case.  That would cut 

against us on that.  I'd like to see that issue go up again, 

because I do think there's an argument to be made.  But 

nonetheless, that's really not here -- it is neither here nor 

there. 

It's merger and equitable estoppel.  And the estoppel 

argument, obviously, it is not an argument that is trying to 

show that there was authority.  Equitable estoppel, what it 
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does conceptually is because of the received direct benefits, 

you cannot now -- you are estopped to deny the enforceability 

of this arbitration agreement that's merged with the admission 

agreement.  The whole idea is it's not about authority per se.  

It's about the inability of the party opposing arbitration to 

step in and say, no, I'm going to have my cake and eat it too.  

I'm going to get the benefits but not the burdens or what they 

would consider to be the burdens.  So anyways, authority isn't 

the point, nor -- 

THE COURT:  I'm with -- 

MR. HINES:  -- is the health care -- 

THE COURT:  I'm with you on that.  I mean, I understand 

where you're going.  If it's signed, then you move on to, at 

the same time, the admission package, and you move on to this 

whole direct estoppel type of argument you're making.  But 

you're saying it doesn't matter -- if the person who signed 

the first two documents that create the merger, it doesn't 

matter if they have authority? 

MR. HINES:  Yes, Your Honor.  Because we're relying -- 

the reason why it doesn't matter, and this is why it would be 

fair and it would be equitable, is because when they've done 

that -- and again, by virtue of merger, it's all part of now 

one contract.  Then you have the party that we're suggesting 

should be estopped, which is the resident, and then now the 

resident's personal representative, because she's now the 
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decedent.  The estoppel -- and the reason why that's fair is 

because of the receipt of direct benefits.  That resident 

having received those direct benefits under the contract is 

estopped.   

It sort of operates like a form of ratification in 

that -- it's not ratification per se.  It's direct benefits 

estoppel, but you can imagine the concept of ratification, 

where someone can sign something, who doesn't have authority, 

but it can be ratified by the principal after the fact, 

express or implied.  I mean, to me, it is similar or analogous 

to that concept, although I don't want to conflate the two.   

But yes, Your Honor, to be clear, we are arguing that 

that all applies, even in the absence of any actual or 

apparent authority on the front end.  Although, I would make 

clear, any suggestion that we knew that Ms. Dunham didn't have 

authority is false.  There's no evidence to that effect.  And 

in fact, she's expressly said that she had authority to sign 

the arbitration agreement and did so by signing and saying -- 

and I mentioned to Your Honor earlier the case called Gibson 

v. Epting.  There's other cases that would echo this.  But 

that a party who signs is deemed to have read, understood, and 

assented to it.  And of course, there's an obligation of good 

faith and fair dealing.   

THE COURT:  Mr. Hines, let me ask you this.  If we 

carried your argument to its logical end, could literally a 

ROA  118



 25 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

CNA who works there or somebody off the street go in there and 

sign those two things, and then because the decedent received 

some benefit, it's merger?  I mean, I'm not -- 

MR. HINES:  Your Honor, that's a -- 

THE COURT:  I mean, I don't see it.  I mean, I'm 

having -- 

MR. HINES:  That's a fair question.  And Your Honor, to 

take your example, the CNA.  If a CNA did that, if someone did 

that -- and the reason I wanted to make the point I was just 

making about us not knowing that she didn't have authority, 

which we did not, and it was expressly -- her daughter 

expressed to us that she had authority.  Her daughter provided 

us, even, with a health care power attorney, albeit an 

unsigned one.  But the whole idea in her providing it was, 

obviously, in furtherance of the fact that she had authority.  

And that wouldn't necessarily be the only basis for that 

authority anyway.  She could have authority outside the 

context of a health care power of attorney.   

But if, Your Honor, to use your example, a CNA who worked 

there and we knew that person didn't have authority, then I 

think your whole claim for estoppel crumbles.  Because 

obviously, you can't have unclean hands.  So if you're doing 

something where it's just out and out funny business, then 

you're never going to win an on an estoppel claim.  So that 

would be a safeguard.   
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THE COURT:  All right.  I'm with you.  I'm with you.  All 

right.   

So I only have -- do we have the other brief?  Do we have 

that?   

THE DEPUTY CLERK:  Um-hum. 

THE COURT:  Okay.  So you can print the out for me.   

All right.  Because I want to review both briefs.  I have 

one of them that's been printed out.  I kind of like it old -- 

I like to read it and hold it in my hand.  He's going to print 

me out the other one.   

Anything else you all want to tell me briefly?  Because 

if not, I'll get you all a decision by Tuesday or Wednesday, 

and then I'll have somebody prepare an order.  Okay? 

MR. PACELLA:  Your Honor -- 

MR. HINES:  (Indiscernible) -- 

MR. PACELLA:  -- the issue of whether the facility knew 

or didn't know, I think an unsigned power of attorney gives 

them pretty good indication that there is no authority.  And 

reading that power of attorney and in looking at the 

signatures would identify that there was not authority.  And 

so I just wanted to make sure that factual argument is set 

forth.  And I don't know that I made that in my brief -- 

THE COURT:  Well, I -- 

MR. PACELLA:  -- but I (indiscernible) argument in the 

brief. 
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THE COURT:  You made it.  I mean, I understand where 

you're coming from.   

MR. HINES:  The counterpoint on that, Your Honor -- 

THE COURT:  All right. 

MR. HINES:  -- would be we got her expressed 

representation.  She's giving us that power of attorney in 

furtherance of -- 

THE COURT:  I understand. 

MR. HINES:  -- a representation of authority.  And the 

Arrendondo case had not come out by that time back in 2018.  

But with that, Your Honor, I'll hush and stand down. 

THE COURT:  All right.  Gentlemen, I'll be in touch, or 

my clerk, and have something to you all no later than 

Wednesday.  Okay?   

MR. HINES:  Thank you, Your Honor. 

MR. PACELLA:  Thanks.   

THE COURT:  Thank you. 

MR. PACELLA:  Thanks, Russ. 

THE COURT:  Have a good Thanksgiving.   

MR. HINES:  Thanks, Mario. 

(End of Transcript of Record)
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THE COURT:  All right.  We got everybody?   

We've got, let's see, a motion to alter or amend in Tammy 

China V. Palmetto Hallmark Operating.  And I think this is a 

defense motion.   

Are you guys there? 

MR. HINES:  Oh, Your Honor.  This is Russ Hines.  I'm 

just now realizing -- yes, I'm here.  I hope you can hear me 

all right.   

THE COURT:  Yeah, I can hear you fine, Mr. Hines. 

And so who do we have here on behalf of the plaintiff? 

MR. PACELLA:  Hi, Your Honor.  Mario Pacella on behalf of 

the plaintiff. 

THE COURT:  Yes, sir.  All right.   

So Mr. Hines, I think this is your motion, sir, to 

reconsider? 

MR. HINES:  Yes, Your Honor.   

THE COURT:  Yes, sir, Mr. Hines.  I'm happy to hear from 

you, sir. 

MR. HINES:  Thank you.  And may it please the Court, I 

hope to make fairly quick work of this.  I know that the 

motion itself is -- well, is fairly long because it goes into 

a number of issues.  Well, I think for my purposes, it 

suffices it to rest on what the motion says there in writing.  

But really, my main concern, Your Honor -- and I don't mean to 

be a pain in the neck about this.  Because this was one -- and 
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I don't -- well, I think all of us, it's a bit of an unusual 

circumstance.  This is the one where we made a motion to 

compel arbitration.  It was heard and denied by Judge Dennis 

back in May.   

THE COURT:  Right. 

MR. HINES:  We made a timely motion to reconsider.  And 

while that motion was pending, Judge Dennis retired without 

having ruled on the motion and went in to private practice.  

My understanding then was that, from Judge Goodstein as chief 

administrative judge, she made a determination that we had 

sort of an odd situation where because of the nature of the 

motion, it being a motion directed specifically to Judge 

Dennis asking him to reconsider an order and his inability to 

do that considering his retirement, the motion to compel 

arbitration needed to be reheard.  And that's what was in 

front of Your Honor on November the 17th.   

And in the wake of that November 17th hearing, you issued 

an order that was filed on the 28th of November that expressed 

that it was denying Judge Dennis' motion to reconsider.  And 

this is me perhaps being paranoid.  I'm not trying to be, 

again, a pain in the neck.   

THE COURT:  You're not, sir. 

MR. HINES:  But I was thinking that what I understood 

Your Honor to be ruling on on that November 17th hearing was a 

motion -- was ruling on it as if Judge Dennis hadn't ruled 
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sort of.  It was -- 

THE COURT:  Okay.   

MR. HINES:  While preserving, of course, my arguments on 

the merits, I just want to make sure my record is protected to 

protect my client's interest.  And again, while I'd be 

delighted if Your Honor was inclined to go so far as to grant 

this motion and totally reverse course and compel arbitration, 

that's obviously our number one thing, and we've written that 

in motion.  But really, to the extent Your Honor is not 

inclined to do that, and I realize that it's a long shot that 

you might be, but more likely than not you're not inclined to 

do it.   

But to the extent you're not inclined to reverse course 

and grant us the motion to compel arbitration, I think a 

convenient way, perhaps, to clear this up would simply be a 

Form 4 from Your Honor that clarifies that your ruling on the 

28th constitutes a denial of the motion to compel arbitration 

on the same reasoning is that set forth in Judge Dennis' 

order.  Because it looked like you concurred with his 

reasoning in the Form 4 and also denying this motion to 

reconsider.  Again, I'm not asking, per se, for a denial 

because we would like to -- again, I'm just trying to make the 

point that -- 

THE COURT:  I understand that. 

MR. HINES:  -- we don't waive our -- but as far as -- 
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unless we're going to have the extraordinary event of you 

granting our motion to reconsider, which is not often the case 

in these type of motions, all I'm trying to do really is to 

clean up that little bit of housekeeping as to the nature of 

what Your Honor heard and ruled on the 28th.   

THE COURT:  All right.  All right. 

Counsel, is that your understanding?  We were basically 

going to let me just stand in and hear this?  I wasn't 

reviewing, per se, Judge Dennis, but this was a finding that I 

was going to make? 

MR. PACELLA:  Yes, Your Honor.  That was our 

understanding from Judge Goodstein, in that because you 

couldn't overrule another superior -- I mean, sorry, I'm in 

Georgia today -- another circuit court judge, that you'd have 

to start over.  And I understand Mr. Hines is not asking you 

to do this, but I think his proposed solution makes some 

sense, as to want to keep the record clean for his 

appellate -- to preserve the record (indiscernible). 

THE COURT:  All right.   

And as it relates to that again Mr. Hines -- and then I 

still want to hear from you a little bit.  But as it relates 

to the record to be cleaned up in what fashion, sir, by a 

supplemental Form 4? 

MR. HINES:  Yes, Your Honor.  I think that a supplemental 

Form 4 that just makes clear that your ruling of November 28th 
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denied our motion to compel arbitration. 

THE COURT:  Right. 

MR. HINES:  As opposed to the -- and this is, I know, 

hair splitting.  But what it said was that it denied our 

motion to reconsider the denial of motion to compel.  And 

because of the sort of unusual circumstances with Judge Dennis 

having retired, as I understood it, it's as if he never 

actually denied our motion in the first place.   

THE COURT:  All right.  So I'm going to be the one -- and 

I understand, and I'm still going to listen to you.  And I've 

reviewed some of a 21-page brief.  I'm going to be honest, I 

haven't read every page of it, Mr. Hines.  I'm going to be 

honest with you, sir.   

MR. HINES:  Well, and that's -- 

THE COURT:  So basically, I'm denying the motion to 

compel.  Amongst other things, some of the reasons that I was 

doing that was adopting some of the findings I think that 

Judge Dennis had indicated in his prior order.  Now, you'd 

like to see me reverse course.  I understand.  But as far as 

housekeeping and cleaning that up, would that be satisfactory, 

sir?   

MR. HINES:  Yes, Your Honor.  I believe it would, just to 

make -- 

THE COURT:  All right. 

MR. HINES:  -- to make clear that the original motion to 
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compel, let's call it -- 

THE COURT:  I understand. 

MR. HINES:  -- you're denying it.  And then with that, 

Your Honor, with the understanding that we're not waiving the 

arguments on the merits.  I realize this is a motion to 

reconsider.  You certainly spent a nice amount of time with us 

when you heard this in the first instance.   

THE COURT:  This is the case, Mr. Hines, where the lady 

was in the nursing home and the paperwork and the welcoming 

package, but then also there was a place for her to sign on 

the power of attorney, but it didn't get signed; is that what 

this is, Mr. Hines?  Is this the case? 

MR. HINES:  Your Honor, this is one where what we're 

trying to do is we're trying to compel to arbitration.  This 

is a wrongful death and survival action brought against our 

client, is the nursing facility -- skilled nursing facility.  

And we're trying to compel the claims against us to 

arbitration.  We have to concede that we don't have a signed 

arbitration agreement by the decedent, Ms. James.   

THE COURT:  Right. 

MR. HINES:  What we have is an agreement that was signed 

on her behalf by Emma Dunham.  And we go through in -- the 

primary argument we make for enforcement, Your Honor, is based 

upon merger and equitable estoppel.  And the basic argument 

there is that even though Ms. James was not herself a -- even 
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though she did not herself sign the arbitration agreement, 

that it was signed on her behalf, and it was signed in 

conjunction with the admission agreement that admitted her to 

our facility.   

And so therefore, we trigger a doctrine called merger, 

which is if you have two documents that are signed at the same 

time, by the same parties, for the same purpose, and in the 

course of the same transaction, they should be construed and 

considered together as one.  And so the basic point there is 

to say the arbitration agreement and admission agreement would 

be construed as a single document.  And it's a one-two punch, 

this argument because that's the first punch.   

The second one is equitable estoppel, and this is on the 

basis of something called direct benefits estoppel, which says 

that if you receive benefits under certain provisions of a 

contract, you cannot deny the enforceability of other parts of 

the contract that you don't like.  And the way that would 

operate here is to say that Ms. James, having been admitted to 

the facility, received benefits in terms of room and board, 

various services that she received at the facility and under 

the admission agreement, with which, by virtue of my merger 

argument, is merged with the arbitration agreement, and 

therefore, you have this direct benefits estoppel.  I realize 

I'm covering a lot of ground there, Your Honor, but that's -- 

THE COURT:  No.  No. 
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MR. HINES:  -- the basic -- 

THE COURT:  You're refreshing my memory.   

MR. HINES:  That is the basic setup of the argument.   

THE COURT:  All right. 

MR. HINES:  And I would say that our Supreme Court, in a 

case called Wilson v. Willis, the first one that comes to 

mind -- I think I can cite to you another authority -- but I 

know it's a bit odd to think of enforcement of an arbitration 

agreement against someone who didn't sign it.  And the 

terminology that you use is a nonsignatory, and we have to 

acknowledge that Ms. James is a nonsignatory.  Even though 

she's no longer living, her personal representative steps into 

her shoes.  And so therefore, we would have to show that Ms. 

James would be bound.  And if Ms. James is bound, then her PR 

would be bound through Ms. James.   

But Wilson v. Willis I mentioned because our Supreme 

Court in that case did recognize that you can bind a 

nonsignatory to an arbitration agreement in a number of 

different ways.  One of which was through estoppel.  And so 

the point I make there is to say, I realize that the Court 

could have some discomfort in just the basic setup of 

compelling arbitration against a nonsignatory, but it's not 

foreign to our law.   

And the other point that I would make is -- oh, forgive 

me.  Oh, in the doctrine of merger, the case that we cite I 
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think primarily is a case called Coleman v. Mariner Health 

Care.  And in that case, you had a nursing home resident and 

her sister were involved.  The sister signed the paperwork for 

the resident.  And the main issue in Coleman was a question of 

whether or not the South Carolina Adult Health Care Consent 

Act provided authority for the sister to sign on her other 

sister's behalf.  And the Coleman court explained how it did 

not.  We don't get into that here. 

But the second part of Coleman, it was a smaller part of 

the opinion, talked about an alternate argument that the 

proponent of arbitration made in that case, which was on the 

basis of equitable estoppel.  And it started as I'm doing here 

with the idea of merger.  Because the first thing I want to 

try to convince Your Honor is that we should merge arbitration 

agreement and admission agreement.  Because once they become 

one, then I'm looking to find the benefits that were received 

under that document in the form of the admission, and 

therefore, I can argue for direct benefits estoppel.   

But it's a long way of saying that in Coleman, it was an 

arbitration case in a nursing home context.  And the Coleman 

course specifically said that the arbitration agreement and 

the admission agreement that the sister signed for the other 

sister, her resident, that they acknowledge that was in the 

documents signed at the same time, for the same purpose, by 

the same parties, in the course the same transaction.   
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Now, what happened in Coleman is the court said, if you 

have all those four things, you checked all those boxes, you 

have merger unless there is evidence of an intent contrary to 

merger.  And the court went on and explained how in that case, 

there was, in fact, evidence of an intent contrary to merger.  

Primarily, the court found that there was evidence of intent 

contrary to merger because in that case there was an entire 

agreement clause in the admission agreement that seemed to 

refer to the arbitration agreement in terms that the court 

considered evidence, what it called separatedness.  Meaning to 

say that there was an intention there expressed from the 

documents to maintain the separate status of these two 

documents that would thwart merger through the doctrine of 

merger. 

I argue here that we don't have the facts that would show 

separatedness.  In fact, we have an entire agreement provision 

in the arbitration agreement, but it expressly indicates that 

other admissions materials would be considered to be part of 

it.  And we make the argument that other admissions materials 

include the arbitration agreement.  They include the 

arbitration agreement, which -- well, one of the arguments 

that we hear sometimes in opposition to this is that, well, 

the arbitration agreement wasn't necessary to the admission.   

And that's true, it wasn't.  It wasn't required.  It was 

optional.  But once it is signed, then it is a part of the 
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admissions materials because it is signed in conjunction with 

the admissions process.  This is all part of the documentation 

that, whether it's the resident or this case the resident's 

representative, is going through in the process of being 

admitted.  So Coleman is often cited, well, against me in this 

argument.  I look at Coleman and see it as much more positive 

for me than it is negative.   

Because Coleman, for one thing, absolutely makes clear 

that when you have an admission agreement and an arbitration 

agreement signed in conjunction with a nursing home admission, 

you check all four boxes; the same party, same time, purpose, 

and transaction.  Then the battleground becomes is there this 

evidence of an intention contrary to merger.  And that's where 

you get on the specific facts of the cases.  And I think our 

case is different from Coleman.   

Coleman, again, we have better entire agreement clause.  

Ours does not have the language that would reflect a 

separatedness between arbitration agreement and admission 

agreement.  Ours is more encompassing.  It actually talks 

about other admissions materials being included.   

We also don't have what they had in Coleman, which was 

this revocation provision.  In Coleman, the admission 

agreement -- or the arbitration agreement, rather, had a 

provision in it that allowed it to be revoked within 30 days 

for any reason.  So you had a situation where you could say, 
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in the Coleman case, well, how can you say they're merged when 

one of the two documents might just fall away and might be a 

part of it and could be revoked.  Well, we don't have that 

here.  Once you sign it, there is no revocation as far as the 

30 day revocation.   

And then as far as the -- if Your Honor would go with me 

that far, then you look at direct benefits estoppel.  And the 

question there is, is there the direct benefit that's realized 

under the contract?  And if so, then the direct benefit 

estoppel would say, you can't have your cake and eat it too or 

you got to take the good with the bad.  You can't get the 

benefits of the contract and deny provisions that you find to 

be not to your liking.   

And that's really the -- well, we get into some other -- 

the way this motion to reconsider was drafted is it really 

took -- as for the substance of the Court's ruling, it tried 

to track what Judge Dennis did in his prior ruling.  Because 

it seemed that Your Honor was in line -- your thinking was in 

line with Judge Dennis' thinking, that you -- 

THE COURT:  Yes, sir. 

MR. HINES:  And so that's where we took that as far as 

trying to get into that.  But the main point here is we're 

arguing as merger and equitable estoppel.   

THE COURT:  Okay. 

MR. HINES:  Otherwise we can -- there's some nuance in 
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there, but we could rely on this brief, and we're happy to do 

that.  And again, we understand -- I thank you very much for 

your indulgence.  I understand we're here on a motion to 

reconsider, and you've already given this quite a bit of 

consideration in the first instance.  So I appreciate very 

much you hearing it -- 

THE COURT:  Not at all.   

MR. HINES:  -- (indiscernible).  

THE COURT:  Not at all, sir.  That's what I'm here to do.  

And I appreciate your summary, and I will go back and 

examine -- I probably got about a third of the way through the 

brief, but I will examine the rest of it.   

Mr. Pacella, anything you want to tell me, sir? 

MR. PACELLA:  Your Honor, I'm not going to get involved 

too far afield in this.  I think we've got a power of attorney 

that was not executed.  Ms. Dunham didn't have the authority.  

And following the Arrendondo ruling, it's going to be a very 

tough stretch for anyone to say that there was a knowing and 

intelligent voluntary waiver of a Constitutional right to a 

jury trial, given that the documents, the arbitration 

agreement and the admission agreement, are signed not by Ms. 

James and not signed by all three of the statutory heirs for 

the wrongful death, or even the person who's ultimately 

personal representative.   

I think we're just going very far afield to try to get 
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into a merger and estoppel argument based on some apparent 

authority that the nursing home certainly knew Ms. Dunham 

didn't have, given the fact that they had the health care 

power of attorney document with their admission materials and 

easily could have read it and known that she didn't have any 

authority. 

THE COURT:  All right.  Well, gentleman, I'm going to 

look back through it.  I'll have a decision this week.   

MR. HINES:  Thank you, Your Honor. 

THE COURT:  I'll have a decision this week.  I'm trying 

to finish a bunch of stuff up, and I'll have it done this 

week.  So you guys have a good holiday, and you'll hear from 

me before the end of the week.   

Madam Clerk, thank you, again, for helping set this up 

and for your patience in this matter.  All right? 

THE DEPUTY CLERK:  My pleasure, Judge. 

THE COURT:  All right.  You all take care.  Can I sign 

out? 

MR. HINES:  You too.  Thank you. 

MR. PACELLA:  Thanks, Russ. 

MR. HINES:  Thanks, Mario. 

(End of Transcript of Record)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS  
 )  
COUNTY OF DORCHESTER ) FIRST  JUDICIAL CIRCUIT 
 
TAMMY CHINA, AS PERSONAL 
REPRESENTATIVE FOR THE ESTATE 
OF EMMA LEE JAMES, 

) 
) 
) 

CASE NO. 2021-CP-18-01030 
                     

 ) 

FUNDAMENTAL LONG TERM CARE 
HOLDINGS, LLC’S  

MOTION TO DISMISS 
 

 PLAINTIFF, ) 
 ) 
 vs. ) 
 ) 
PALMETTO HALLMARK 
OPERATING, LLC D/B/A HALLMARK 
HEALTHCARE CENTER, 
FUNDAMENTAL LONG TERM CARE, 
THI OF SOUTH CAROLINA, LLC, THI 
OF BALTIMORE, INC., AND ELITE 
PATIENT CARE OF SOUTH 
CAROLINA, PC, 

) 
) 
) 
) 
) 
) 
) 
) 

 ) 
 DEFENDANTS. )  
 )  
 
TO: MARIO A. PACELLA, ATTORNEY FOR THE PLAINTIFF: 
 
 Please take notice that Defendant Fundamental Long Term Care Holdings, LLC, by and 

through its undersigned attorneys, will move before this Honorable Court, at a time and place to 

be designated by the Court, and as soon as counsel may be heard, for an Order dismissing this 

action pursuant to South Carolina Rules of Civil Procedure 12(b)(4) for insufficiency of process, 

12(b)(5) for insufficiency of service of process over this Defendant, and 12(b)(6) for failure to 

state facts sufficient to constitute a cause of action.  

 This Motion is supported by the statutory and case law of the State of South Carolina and 

the United States, any subsequent memoranda of law, affidavits, or other evidence which may be 

submitted prior to the hearing on this Motion, as well as any oral argument to be presented by 

counsel at the hearing on this matter.   
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      CLEMENT RIVERS, LLP 
 
 

By: s/ D. Jay Davis, Jr.  
D. Jay Davis, Jr. 
SC State Bar ID No.: 12084 
Matthew O. Riddle 
SC State Bar ID No.: 76650 
Kara S. Grevey 
SC State Bar No.: 101742 
P.O. Box 993, Charleston, SC  29402 
(843) 720-5406; jdavis@ycrlaw.com 
 
Attorneys for the Defendant Fundamental Long 
Term Care Holdings, LLC 

Charleston, South Carolina 
 
Dated: August 18, 2021 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS  

 )  

COUNTY OF DORCHESTER ) FIRST  JUDICIAL CIRCUIT 

      ) 

TAMMY CHINA, AS PERSONAL 

REPRESENTATIVE FOR THE ESTATE 

OF EMMA LEE JAMES, 

) 

) 

) 

CASE NO. 2021-CP-18-01030 

                     

 ) 

MEMORANDUM IN SUPPORT OF 

DEFENDANT FUNDAMENTAL LONG  

TERM CARE HOLDINGS, LLC’S 

MOTION TO DISMISS 

 

 PLAINTIFF, ) 

 ) 

 vs. ) 

 ) 

PALMETTO HALLMARK 

OPERATING, LLC D/B/A HALLMARK 

HEALTHCARE CENTER, 

FUNDAMENTAL LONG TERM CARE, 

THI OF SOUTH CAROLINA, LLC, THI 

OF BALTIMORE, INC., AND ELITE 

PATIENT CARE OF SOUTH 

CAROLINA, PC, 

) 

) 

) 

) 

) 

) 

) 

) 

 ) 

 DEFENDANTS. )  

 )  

 

TO: MARIO A. PACELLA, JESSICA L. FICKLING, AND AMY E. WILLBANKS, 

ATTORNEYS FOR THE PLAINTIFF: 

 The Defendant, Fundamental Long Term Care Holdings, LLC (incorrectly named in 

Plaintiff’s Complaint as “Fundamental Long Term Care”) (hereinafter referred to as “this 

Defendant”), by and through its undersigned counsel, hereby respectfully submits this 

Memorandum in Support of its Motion to Dismiss Plaintiff’s Complaint pursuant to South 

Carolina Rules of Civil Procedure 12(b)(4) for insufficiency of process, 12(b)(5) for 

insufficiency of service of process over this Defendant, and 12(b)(6) for failure to state facts 

sufficient to constitute a cause of action.   
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LEGAL STANDARD 

The question for the court is whether in the light most favorable to the Plaintiff, and with 

every doubt resolved in her behalf, the allegations set forth on the face of the complaint state any 

valid claim for relief. Sloan Const. Co. v. Southco Grassing, Inc., 377 S.C. 108, 112, 659 S.E.2d 

158, 161 (2008); citing Plyler v. Burns, 373 S.C. 637, 645, 647 S.E.2d 188, 192 (2007). If the 

“facts alleged and inferences reasonably deducible therefrom would entitle the plaintiff to any 

relief on any theory of the case,” then dismissal under Rule 12(b)(6) is improper. Id.; citing Stiles 

v. Onorato, 318 S.C. 297, 300, 457 S.E.2d 601, 603 (1995). 

ARGUMENT 

 The Plaintiff in this case, Tammy China, as Personal Representative for the Estate of 

Emma Lee James, filed a Complaint on June 9, 2021, asserting claims for negligence and/or 

gross negligence; negligence per se; “vicarious liability, ostensible agency and/or respondeat 

superior;” wrongful death; and a survival cause of action. See Plaintiff’s Complaint (“Compl.”) 

¶¶ 59-92, attached hereto as EXHIBIT A. Plaintiff’s claims stem from allegedly deficient care 

and treatment rendered to Ms. James during her residency at Hallmark Healthcare Center (“the 

Facility”) from August 1, 2018 to October 15, 2018. Finally, the Plaintiff has asserted that 

“[u]pon information and belief, at all times relevant to this Complaint, Defendant Fundamental 

Long Term Care has been a for-profit holding company, and has provided administration, 

payroll, human resources, and staffing services, in addition to having an ownership interest in, 

of over 400 1ong-term and skilled nursing companies nationwide, including facilities in South 

Carolina, such as Defendant Hallmark.” See Compl. ¶ 9.  

The Plaintiff has improperly named this Defendant in this lawsuit, and the claims against 

it must be dismissed. As will be further established through supporting affidavits and documents, 
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there is no such entity as “Fundamental Long Term Care.” Additionally, this Defendant, 

Fundamental Long Term Care Holdings, LLC, has no conceivable connection to the facts of this 

case. Contrary to the incorrect assertion in the Plaintiff’s Complaint, this Defendant does not 

provide, nor has it ever provided, administrative, payroll, human resources, or any other such 

services to the Facility, including during Ms. James’s residency at the Facility. Moreover, this 

Defendant did not have an ownership interest in the Facility during the period of Ms. James’s 

residency in 2018. As a result, this Defendant did not owe the Plaintiff or the Plaintiff’s decedent 

a legal duty of care with respect to the alleged injuries suffered in this action, and the Plaintiff 

has not alleged any facts that could conceivably give rise to such a duty. The Plaintiff’s claims as 

to this Defendant must therefore be dismissed.  

CONCLUSION 

 For the foregoing reasons, this Defendant respectfully submits that this Court should 

dismiss this action against it pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil 

Procedure, because Plaintiff has not plead sufficient facts to constitute a cause of action. This 

Defendant reserves the right to submit additional supporting affidavits, memoranda, and/or other 

relevant documents in response to any submissions of the Plaintiff, and in support of additional 

grounds for dismissal pursuant to Rules 12(b)(4) and 12(b)(5), SCRCP, as set forth in its Motion.  

 

 

[SIGNATURE BLOCK ON FOLLOWING PAGE.] 
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CLEMENT RIVERS, LLP 

 

By: s/ Matthew O. Riddle  

D. Jay Davis, Jr. 

Matthew O. Riddle 

Kara S. Grevey  

P.O. Box 993, Charleston, SC 29402 

(843) 720-5406 

jdavis@ycrlaw.com; mriddle@ycrlaw.com; 

kgrevey@ycrlaw.com  

Attorneys for the Defendant Fundamental Long 

Term Care Holdings, LLC 

 

Charleston, South Carolina 

 

Dated: October 27, 2021 
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1  

STATE OF SOUTH CAROLINA  )  IN THE COURT OF COMMON PLEAS 

      )  FOR THE 1st JUDICIAL CIRCUIT 

COUNTY OF DORCHESTER  )    

 ) 

) C/A No. 2021-CP-18-01030 

Tammy China, as Personal Representative ) 

of the Estate of Emma Lee James,  ) 

      )   

    Plaintiff, )    

      )                    

v.      )             

      ) 

Palmetto Hallmark Operating, LLC  )   

d/b/a Hallmark Healthcare Center,  )   

Fundamental Long Term Care, THI of )  

South Carolina, LLC, THI of    ) 

Baltimore, Inc., and Elite Patient Care of  ) 

South Carolina, PC,    ) 

      ) 

    Defendants. ) 

____________________________________) 

 

 

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT  

FUNDAMENTAL LONG TERM CARE, LLC’S MOTION TO   DISMISS 
 

Plaintiff, Tammy China, as the Personal Representative of the Estate of Emma Lee 

James, files this Memorandum in Opposition to the Motion to Dismiss by Defendant 

Fundamental Long Term Health Care, LLC’s (“Defendant” or “Defendant Fundamental”). As 

of the time of this filing, Plaintiff has only seen a bare bones motion alleging that her Complaint should 

be dismissed for insufficiency of process, insufficiency of service of process, and failure to state a claim 

pursuant to Rules 12(b)(4), 12(b)(5), and 12(b)(6) of the South Carolina Rules of Civil Procedure, 

respectively. Defendant’s Motion, as filed at this time, does not cite any facts or law which would entitle 

it to relief under these rules, and as such it should be denied. However, Plaintiff expressly reserves 

the right to supplement and/or modify this memorandum as necessary in response to any support 

of this Motion filed by Defendants at a later time, and which is permitted by the Court. 
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2  

BACKGROUND 
 

This matter arises out of the death of Ms. Emma Lee James on November 4, 2018. (See 

Exhibit 1,  Complaint, C/A No. 2021-CP-18-01030). Ms. James’ death certificate listed sepsis 

and sacral pressure ulcer as the causes of death. (Id.) Ms. James had been under the care of 

Defendants at Hallmark Health Care Center, 255 Midland Parkway, Summerville, SC 29485. 

(Id.)  

STANDARD OF REVIEW 
 

Under the South Carolina Rules of Civil Procedure, a complaint is subject to dismissal 

only where it “fail[s] to state facts sufficient to constitute a cause of action.” Rule 12(b)(6), 

SCRCP. According to the South Carolina Supreme Court, dismissal under Rule 12(b)(6) is only 

appropriate if the facts alleged and inferences reasonably deducible from them, viewed in the 

light most favorable to the plaintiff, do not entitle the plaintiff to relief on any theory. Doe v. 

Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007). Generally, in considering a 12(b)(6) 

motion, the trial court must base its ruling solely upon allegations set forth on the face of the 

complaint.” Flateau v. Harrelson, 355 S.C. 197, 201–02, 584 S.E.2d 413, 415 (Ct. App. 2003) 

(citations omitted). 

ANALYSIS 
 

I. Plaintiff properly alleged facts pleading Defendant Fundamental as a party 

 

Plaintiff’s Complaint, which was filed and served along with a Summons and attached 

hereto as Exhibit 1, alleged as follows: 

At all times relevant to this complaint, and upon information and 

belief, Defendant Hallmark is owned, operated and controlled, in 

whole or in part, by Defendants Fundamental Long Term Care, THI 

of South Carolina, LLC, and THI of Baltimore, LLC (collectively 

the “Fundamental Defendants”). 

 

(Exhibit 1, Paragraph 1). Further, Plaintiff’s Complaint alleged:  
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3  

 

Upon information and belief, at all times relevant to this Complaint, 

Defendant Fundamental Long Term Care has been a for-profit 

holding company, and has provided administration, payroll, human 

resources, and staffing services, in addition to having an ownership 

interest in, of over 400 long-term and skilled nursing companies 

nationwide, including facilities in South Carolina, such as 

Defendant Hallmark. 

 

(Exhibit 1, Paragraph 9). 

While the identity, role, and assets of different entities in nursing home litigation is a 

constantly moving target, Plaintiff’s inclusion of this entity was based on research which linked 

Defendant Fundamental to the Hallmark facility. Attached hereto as Exhibit 2 is a copy of a page 

from Defendant Fundamental’s website, dated today, which confirms that Defendant Hallmark 

Healthcare Center, located at 255 Midland Parkway, Summerville, SC 29485, either is now, or was at 

some point, one of Defendant Fundamental Long Term Care’s facilities. Neither Plaintiff nor the 

Court have been provided with any suitable information or assurance at this point that Defendant 

Fundamental is not a proper party to this lawsuit. A such, Defendant Fundamental’s Motion to 

Dismiss should be denied. 

II. Plaintiff properly served Defendant Fundamental 

 

Defendant Fundamental Long Term Care is an LLC organized under Maryland law which 

is not currently registered or authorized to conduct business in South Carolina. It is unclear to 

Plaintiff as of this time if it ever was, despite its having operated several facilities here. However, 

pursuant to S.C. Code Ann. § 15-9-245, such a business may be served through the South Carolina 

Secretary of State. This is precisely what Plaintiff did. Proof of acceptance of service is attached 

hereto as Exhibit 3. As such, Defendant’s Motion to Dismiss should be denied. 

III. Defendant has waived any argument not raised by its pending motion 

 

Defendant’s Motion alleges that Plaintiff’s Complaint must be dismissed pursuant to 
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4  

Rules 12(b)(4), 12(b)(5), and 12(b)(6). However, it does not allege how service or the Complaint 

itself, either from a legal or factual standpoint, was deficient. Rule 7(b)(1), SCRCP, provides: 

An application to the court for an order shall be by motion which, unless made 

during a hearing or trial in open court with a court reporter present, shall be made 

in writing, shall state with particularity the grounds therefor, and shall set 

forth the relief or order sought. 

 

South Carolina courts have interpreted the particularity requirement with flexibility. Lucey v. 

Meyer, 401 S.C. 122, 736 S.E.2d 274 (Ct.App. 2012) (emphasis added). However, “[b]y 

requiring notice to the court  and the opposing party of the basis for the motion, rule 7(b)(1) 

advances the policies of reducing prejudice to either party and assuring that the court can 

comprehend the basis of the motion and deal with it fairly.” Lucey, 401 S.C. at 131-32, 736 

S.E.2d at 279, quoting Calderon v. Kansas Dept. of Soc. & Rehab Servs., 181 F.3d 1180, 1186 

(10th Cir. 1999). 

Plaintiff files this memorandum in opposition without the benefit of having received 

anything else yet other than Defendant’s boilerplate motion. Defendant    should be precluded from 

setting forth any new grounds in a subsequent supporting memorandum which are not previously 

raised. Should Defendant raise additional grounds for the first time at argument or in a 

memorandum filed by Defendant contemporaneously with Plaintiff’s motion, Plaintiff would 

respectfully request time to respond prior to the Court’s decision. 

CONCLUSION 
 

Defendant, as of this time, has failed to state with any particularity the basis, factual or legal, 

for its Motion under Rules 12(b)(4), 12(b)(5), or 12(b)(6). Thus, the Motion should be denied. 

This 27th, day of October, 2021. 

 

 

[SIGNATURE PAGE FOLLOWS] 
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5  

STROM LAW FIRM, LLC 

 

/s/ Mario A. Pacella 

Mario A. Pacella (S.C. Bar No. 68488) 

Amy E. Willbanks (S.C. Bar No. 69331)  

6923 N. Trenholm Road, Suite 200 

Columbia, SC 29206 

TEL: (803) 252-4800 

FAX: (803) 252-4801 

mpacella@stromlaw.com 

awillbanks@stromlaw.com 
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10/27/21, 1:58 PM Facility Locator

https://www.fundltc.com/healthcare facility locator/facility_page.aspx 1/1

   Hallmark Healthcare Center

 

 

  255 Midland Parkway
  Summerville, SC 29485

  Phone:
  Fax:

(843)821-5005
(843)821-5001

  Number of Beds:
88

  
 

 Back to Search

Disclaimer | Privacy Statement | Fundamental
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS  

 )  

COUNTY OF DORCHESTER ) FIRST  JUDICIAL CIRCUIT 

      ) 

TAMMY CHINA, AS PERSONAL 

REPRESENTATIVE FOR THE ESTATE 

OF EMMA LEE JAMES, 

) 

) 

) 

CASE NO. 2021-CP-18-01030 

                     

 ) 

STIPULATION OF DISMISSAL 

WITHOUT PREJUDICE AS TO 

FUNDAMENTAL LONG TERM CARE 

HOLDINGS, LLC, THI OF SOUTH 

CAROLINA, LLC, AND THI OF 

BALTIMORE, INC.  

 

 

 PLAINTIFF, ) 

 ) 

 vs. ) 

 ) 

PALMETTO HALLMARK 

OPERATING, LLC D/B/A HALLMARK 

HEALTHCARE CENTER, 

FUNDAMENTAL LONG TERM CARE, 

THI OF SOUTH CAROLINA, LLC, THI 

OF BALTIMORE, INC., AND ELITE 

PATIENT CARE OF SOUTH 

CAROLINA, PC, 

) 

) 

) 

) 

) 

) 

) 

) 

 ) 

 DEFENDANTS. )  

 )  

 

 TO: MARIO A. PACELLA, AMY E. WILLBANKS, AND JESSICA L. FICKLING, 

ATTORNEYS FOR PLAINTIFF: 

 

 The Plaintiff, Tammy China, as Personal Representative for the Estate of Emma Lee James, 

and Defendants, Fundamental Long Term Care Holdings, LLC (incorrectly named in Plaintiff’s 

Complaint as “Fundamental Long Term Care”), THI of South Carolina, LLC, and THI of 

Baltimore, Inc., subject to their objections to personal jurisdiction, hereby agree and stipulate to the 

following: 

1. That the Plaintiff hereby dismisses without prejudice pursuant to Rule 41(a)(1)(A)(ii) of 

the South Carolina Rules of Civil Procedure Fundamental Long Term Care Holdings, 

LLC (incorrectly named in Plaintiff’s Complaint as “Fundamental Long Term Care”), 

THI of South Carolina, LLC, and THI of Baltimore, Inc. in the above-captioned matter. 
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2. The parties further agree that the statute of limitations is hereby tolled for two years until 

December 29, 2023 (“tolled date”) with regard to all claims Plaintiff has asserted in this 

action as to these Defendants.  Should the Plaintiff commence suit against these 

defendants on or before the tolled date, then the suit will be deemed to have been 

commenced on August 31, 2020.     

3. The parties further agree that, by entering into this agreement, no claims or defenses 

shall be considered waived or abandoned, including these Defendants’ objections to the 

personal jurisdiction of this Court. This stipulation does not revive any previously time 

barred claims. Entering into this agreement shall not be considered a voluntary 

appearance by any party. 

 

STROM LAW FIRM, LLC    CLEMENT RIVERS, LLP 

  

  

  

By: /s/ Mario A. Pacella  By: /s/ D. Jay Davis, Jr. 

Mario A. Pacella 

Amy E. Willbanks 

Jessica L. Fickling 

6923 N. Trenholm Road 

Columbia, SC 29206 

(803) 252-4800 

mpacella@stromlaw.com 

Attorneys for the Plaintiff 

 D. Jay Davis, Jr. 

      Matthew O. Riddle 

      Kara S. Grevey  

 25 Calhoun Street, Suite 400 

      P.O. Box 993 

 Charleston, SC 29402 

  (843) 577-4000 

      jdavis@ycrlaw.com; mriddle@ycrlaw.com;      

      kgrevey@ycrlaw.com 

Attorneys for the Defendants Fundamental 

Long Term Care Holdings, LLC, THI of 

South Carolina, LLC and THI of Baltimore, 

Inc. 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS  

 )  

COUNTY OF DORCHESTER ) FIRST  JUDICIAL CIRCUIT 

 

TAMMY CHINA, AS PERSONAL 

REPRESENTATIVE FOR THE ESTATE 

OF EMMA LEE JAMES, 

) CASE NO. 2021-CP-18-01030 

                     

 ) 

 

DEFENDANT PALMETTO HALLMARK 

OPERATING, LLC D/B/A HALLMARK 

HEALTHCARE CENTER’S MOTION TO 

COMPEL ARBITRATION 

 

 PLAINTIFF, ) 

 ) 

 vs. ) 

 ) 

PALMETTO HALLMARK 

OPERATING, LLC D/B/A HALLMARK 

HEALTHCARE CENTER AND ELITE 

PATIENT CARE OF SOUTH 

CAROLINA, PC, 

) 

 ) 

 DEFENDANTS. )  

 )  

 

TO: MARIO A. PACELLA, ATTORNEY FOR PLAINTIFF: 

 

 PLEASE TAKE NOTICE that Defendant Palmetto Hallmark Operating, LLC d/b/a 

Hallmark Healthcare Center (“this Defendant” or “the Facility”), by and through its undersigned 

attorneys, will move before this Honorable Court at a time and place to be designated by the 

Court, and as soon as counsel may be heard, for an Order dismissing this action and compelling 

arbitration pursuant to the Federal Arbitration Act, 9 U.S.C. § 1, et seq. and South Carolina Rules 

of Civil Procedure 12(b)(1) and (6).  This Defendant bases this Motion on the terms and 

provisions of a valid and binding Arbitration Agreement executed at the time of Emma Lee 

James’ admission to the Facility. (See “Facility-Resident/Representative Arbitration Agreement,” 

attached as Exhibit A.)  The Arbitration Agreement is expressly binding on this Defendant and 

Plaintiff and requires that Plaintiff’s claims be submitted to arbitration.   

 This Defendant further requests that this Honorable Court specifically stay any further 

requirement to file any responsive pleading as well as any requirement to respond to any motions 
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or discovery filed or served by Plaintiff while the current motion is pending. This Motion is 

supported by the attached Arbitration Agreement, the statutory and case law of the State of South 

Carolina and the United States, any subsequent memoranda of law, affidavits, or other evidence 

which may be submitted prior to the hearing on this Motion, as well as any oral argument to be 

presented by counsel at the hearing on this matter. 

 

      CLEMENT RIVERS, LLP 

 

 

By: /s/ D. Jay Davis, Jr.  

D. Jay Davis, Jr. 

SC State Bar ID No.: 12084 

P.O. Box 993, Charleston, SC  29402 

(843) 720-5406; jdavis@ycrlaw.com 

Attorney for the Defendant Palmetto Hallmark 

Operating, LLC d/b/a Hallmark Healthcare Center 

 

Charleston, South Carolina 

 

Dated: January 21, 2022 
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1 

 

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS  

 )  

COUNTY OF DORCHESTER ) FIRST  JUDICIAL CIRCUIT 

      ) 

TAMMY CHINA, AS PERSONAL 

REPRESENTATIVE FOR THE ESTATE 

OF EMMA LEE JAMES, 

) 

) 

) 

CASE NO. 2021-CP-18-01030 

                     

 ) 

 

DEFENDANT PALMETTO HALLMARK 

OPERATING, LLC D/B/A HALLMARK 

HEALTHCARE CENTER’S 

MEMORANDUM IN SUPPORT OF ITS 

MOTION TO COMPEL ARBITRATION 

 

 PLAINTIFF, ) 

 ) 

 vs. ) 

 ) 

PALMETTO HALLMARK 

OPERATING, LLC D/B/A HALLMARK 

HEALTHCARE CENTER AND ELITE 

PATIENT CARE OF SOUTH 

CAROLINA, PC, 

) 

) 

) 

) 

) 

 ) 

 DEFENDANTS. )  

 )  

 

Defendant Palmetto Hallmark Operating, LLC d/b/a Hallmark Healthcare Center (“this 

Defendant” or the “Facility”), hereby submits the following Memorandum in Support of its 

Motion to Compel Arbitration filed on January 21, 2022, pursuant to the Federal Arbitration Act 

(“FAA”), 9 U.S.C. § 1, et seq. and South Carolina Rules of Civil Procedure 12(b)(1) and (6). 

Emma Lee James (“Ms. James”) was a resident of the Facility from early August 2018 to 

October 15, 2018.  After her discharge, Ms. James passed away on November 4, 2018.  Plaintiff 

(Ms. James’ granddaughter) filed this action in her alleged capacity as Personal Representative 

of Ms. James’ Estate on August 31, 2020.  She asserted five claims against the Facility: 

negligence/gross negligence, negligence per se, vicarious liability, wrongful death, and survival.  

However, in conjunction with Ms. James’ admission to the Facility, Ms. James’ daughter and 

healthcare power of attorney, Emma Dunham, on behalf of Ms. James, executed an Arbitration 

Agreement that is enforceable—or, alternatively, that Plaintiff should be estopped to deny the 

enforceability of—that covers the entirety of Plaintiff’s claims against the Facility.  As such, this 
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2 

 

Defendant respectfully requests that this Honorable Court stay the pending action and compel 

this matter to arbitration.  

BACKGROUND 

With the help of her daughter and healthcare power of attorney, Emma Dunham, Ms. 

James, age 93, was admitted to Defendant’s Facility, Hallmark Healthcare Center, in August of 

2018.  Ms. Dunham handled the paperwork in conjunction with Ms. James’ admission, and in so 

doing, Ms. Dunham executed an Admission Agreement and an Arbitration Agreement on Ms. 

James’ behalf, both of which were duly countersigned by the Facility’s representative Alicia 

Anderson.  (Attached hereto as Exhibits 1 and 2, respectively.)    

Based on the Admission Agreement and pursuant to the terms thereof, the Facility admitted 

Ms. James and she received skilled nursing care and treatment.  During her two-and-a-half-month 

stay at the Facility, Ms. James received and accepted the benefits of the Admission Agreement, 

which included the Facility furnishing Ms. James a room, providing routine meals, and rendering 

nursing, personal, and custodial care.  Plaintiff has not challenged the validity of any agreement 

until now, nor has Plaintiff asserted that the Admission Agreement is invalid or that Ms. James 

entered the Facility unwillingly or without consent.  

Upon admission, Ms. Dunham represented that she was authorized to admit Ms. James to 

the Facility and to execute the documents she executed on her behalf, including the Arbitration 

Agreement.  In fact, the first provision of the Admission Agreement states that all information 

provided, including her authority to bind her mother, is “true and correct.”      

The Arbitration Agreement defines Hallmark Healthcare as the “Facility” and Emma 

James as the “Resident.” Emma Dunham signed above the line “Resident/Representative 
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3 

 

Signature” and printed her name above the line “Printed Name of Resident/Representative.”  See 

Ex. 2. The Arbitration Agreement provides: 

It is . . . understood that in the event of any controversy or dispute between the 

parties arising out of or relating to Facility’s Admission Agreement, or breach 

thereof, or relating in any way to Resident's stay at Facility, or to the 

provisions of care or services to Resident, including but not limited to any 

alleged tort, personal injury, negligence or other claim; or any federal or state 

statutory or regulatory claim of any kind; or whether or not there has been a 

violation of any right or rights granted under State law (collectively "Disputes"), 

and the parties are unable to resolve such through negotiation, then the parties 

agree that such Dispute(s) shall be resolved by arbitration, as provided by the 

South Carolina Alternate Dispute Resolution/Mediation Rules. 

 

Id.  The Arbitration Agreement further provides: 

 

The parties acknowledge and agree that, because the services and reimbursement 

thereof effects a transaction that involves interstate commerce, the enforcement of 

this Arbitration Agreement is not subject to the South Carolina Uniform 

Arbitration Act and shall be governed by the Federal Arbitration Act (Title 9 of 

the United States Code), notwithstanding any contrary provision of this 

Agreement or contrary state law. 

 

Id.  Finally, regarding Ms. Dunham’s authority to sign on behalf of her mother, the Arbitration 

Agreement states, “By his/her signature below, the executing party represents that he/she has the 

authority to sign on Resident's behalf so as to bind the Resident as well as the Representative.”  

Id. 

The acts complained of in Plaintiff’s Complaint fall squarely within the scope of the 

Arbitration Agreement.  The Court therefore should stay these proceedings and compel this 

matter to arbitration as agreed.  
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4 

 

ARGUMENT 

 

I. BOTH STATE AND FEDERAL POLICY FAVOR ARBITRATION. 

 

There is a strong presumption in favor of the validity of arbitration agreements because of 

the federal and state policy favoring arbitration.  O'Neil v. Hilton Head Hosp., 115 F.3d 272, 273 

(4th Cir. 1997); see also Heffner v. Destiny, Inc., 321 S.C. 536, 537, 471 S.E.2d 135, 136 (1995) 

(“The policy of the United States and this State is to favor arbitration of disputes.”). “This 

preference for arbitration has manifested itself in legislation and judicial decisions supporting the 

expeditious appeal of decisions denying an application to compel arbitration.”  Towles v. United 

HealthCare Corp., 338 S.C. 29, 34, 524 S.E.2d 839, 842 (Ct. App. 1999).  Therefore, “any 

doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration, 

whether the problem at hand is the construction of the contract language itself or an allegation of 

waiver, delay, or a like defense to arbitrability.”  Id. at 41, 524 S.E.2d at 846 (internal quotations 

and citations omitted).  

II. THE FAA GOVERNS THE ARBITRATION AGREEMENT. 
 

 The Arbitration Agreement, by its terms and by law, is governed by the FAA. ”).  For 

one reason, the Arbitration Agreement expressly states that the FAA applies: 

The parties acknowledge and agree that, because the services and 

reimbursement thereof effects a transaction that involves interstate 

commerce, the enforcement of this Arbitration Agreement is not 

subject to the South Carolina Uniform Arbitration Act and shall be 

governed by the [FAA], notwithstanding any contrary provision of 

this Agreement or contrary state law. 

 

(See Ex. 2.)  This must be enforced like any other contract term.  Damico v. Lennar Carolinas, 

LLC, 430 S.C. 188, 196, 844 S.E.2d 66, 70 (Ct. App. 2020) (“We first consider whether the FAA 

applies.  We hold it does, for two reasons.  First, the [subject contract] provides the parties 

‘specifically agree that this transaction involves interstate commerce.’  We must enforce this 
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5 

 

agreement like any other contract term.”) (citing Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 

539, 542 S.E.2d 360, 363–64 (2001) (finding the FAA applied because the parties had agreed the 

subject contract involved interstate commerce)). 

Moreover, and in any event, the FAA applies “to any arbitration agreement regarding a 

transaction that in fact involves interstate commerce, regardless of whether or not the parties 

contemplated an interstate transaction.”  Munoz, 343 S.C. at 538, 542 S.E.2d at 363; see also 

Allied–Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 268 (1995) (holding that the reach of 

the FAA extends to the broadest permissible exercise of Congress’s power under the Commerce 

Clause).  Our Supreme Court has expressly held that skilled nursing facility admission agreements 

implicate interstate commerce and, thus, the FAA.  Dean v. Heritage Healthcare of Ridgeway, 

LLC, 408 S.C. 371, 381–82, 759 S.E.2d 727, 732–33 (2014). 

III. THE FAA REQUIRES ARBITRATION AGREEMENTS TO BE PLACED ON 

EQUAL FOOTING WITH ALL OTHER CONTRACTS UNDER SOUTH 

CAROLINA LAW. 
 

“[T]he basic purpose of the [FAA] is to overcome courts’ refusals to enforce agreements 

to arbitrate”1 and “ensure that arbitration will proceed in the event a state law would have a 

preclusive effect on an otherwise valid arbitration agreement.”  Bradley v. Brentwood Homes, 

Inc., 398 S.C. 447, 453, 730 S.E.2d 312, 315 (2012).  To that end, the FAA provides that an 

arbitration agreement is “valid, irrevocable, and enforceable, save upon such grounds as exist at 

law or in equity for the revocation of any contract.”  9 U.S.C. § 2.  “By its terms, the [FAA] 

leaves no place for the exercise of discretion by a . . . court, but instead mandates that . . . courts 

shall direct the parties to proceed to arbitration on issues as to which an arbitration agreement 

has been signed.”  Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985) (emphasis 

                                                 
1 Allied–Bruce, 513 U.S. at 270. 
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6 

 

added); see also 9 U.S.C. § 4 (“The court shall hear the parties, and upon being satisfied that the 

making of the agreement for arbitration or the failure to comply therewith is not in issue, the 

court shall make an order directing the parties to proceed to arbitration in accordance with the 

terms of the agreement.”) (emphasis added). 

While a court may invalidate an arbitration agreement based on “generally applicable 

contract defenses,” it may not do so based on legal rules that “apply only to arbitration or that 

derive their meaning from the fact that an agreement to arbitrate is at issue.”  Kindred Nursing 

Centers Ltd. P’ship v. Clark, 137 S. Ct. 1421, 1423 (2017) (citing AT&T Mobility LLC v. 

Concepcion, 563 U.S. 333, 339 (2011)).  Under the FAA, “courts must place arbitration 

agreements on equal footing with other contracts . . . .”  Concepcion, 563 U.S. at 339 (emphasis 

added); see also Allied–Bruce, 513 U.S. at 281 (“States may regulate contracts, including 

arbitration clauses, under general contract law principles and they may invalidate an arbitration 

clause ‘upon such grounds as exist at law or in equity for the revocation of any contract.’  What 

States may not do is decide that a contract is fair enough to enforce all its basic terms (price, 

service, credit), but not fair enough to enforce its arbitration clause.  The Act makes any such 

state policy unlawful, for that kind of policy would place arbitration clauses on an unequal 

‘footing,’ directly contrary to the Act’s language and Congress’ intent.”) (emphasis added) 

(internal citations omitted).2 

Under the FAA, a party seeking arbitration must show two things in order to compel 

arbitration: (1) that a written agreement to arbitrate exists, and (2) that the written agreement is 

                                                 
2 To be clear, what the FAA requires is for arbitration agreements to be placed on at least equal 

footing with all other contracts under state law.  As explained above, both state and federal 

policy favor arbitration.  The FAA prohibits arbitration agreements from being singled out for 

disfavored treatment relative to other contracts, but it does not prohibit the favored treatment of 

arbitration agreements relative to other contracts. 
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7 

 

contained within a contract involving interstate commerce.  9 U.S.C. § 2.  A binding and 

enforceable written agreement to arbitrate disputes exists in this case; therefore, Plaintiff’s claims 

should be stayed and compelled to arbitration. 

IV. THE ARBITRATION AGREEMENT IS VALID ON ITS FACE. 

 

The Arbitration Agreement is valid on its face.  In other words, there is nothing within 

the four corners of the document itself that calls its validity into question.  It bears Ms. 

Dunham’s signature on behalf of Ms. James, along with Ms. Dunham’s express representation 

that she is authorized to sign for Ms. James.3  It is countersigned by Ms. Anderson for the 

Facility.  It is duly supported by consideration and sets forth all necessary terms, containing, as it 

does, the parties’ mutual promises to submit a certain defined scope of disputes to binding 

arbitration4 before an arbitrator who is either agreed upon by the parties themselves or selected 

by the Court, in a proceeding to be conducted pursuant to the South Carolina ADR Rules, which 

will result in a decision that is enforceable in a court of competent jurisdiction.  To require more 

just because an arbitration agreement is in issue would violate the FAA’s requirement that 

arbitration agreements be placed on equal footing with all other contracts.  Concepcion, 563 U.S. 

at 339. 

                                                 
3 By virtue of her signature, Ms. Dunham is “presumed to have read, understood, and assented to 

[the] terms” of the Arbitration Agreement, Gibson v. Epting, 426 S.C. 346, 352, 827 S.E.2d 178, 

181 (Ct. App. 2019) (“[O]ne who has signed a contract is presumed to have read, understood, 

and assented to its terms.”), including, of course, the express representation therein of her 

authority to act on Ms. James’ behalf.  Moreover, there is an implied covenant of good faith and 

fair dealing in every contract, Adams v. G.J. Creel & Sons, Inc., 320 S.C. 274, 277, 465 S.E.2d 

84, 85 (1995) (“There exists in every contract an implied covenant of good faith and fair 

dealing.”), and Ms. Dunham is no less bound by this covenant than the Facility. 
4 The parties’ mutual promises to arbitrate constitute sufficient consideration.  O’Neil v. Hilton 

Head Hosp., 115 F.3d 272, 275 (4th Cir. 1997) (“A mutual promise to arbitrate constitutes 

sufficient consideration for this arbitration agreement.”) (citing Rickborn v. Liberty Life Ins. Co., 

321 S.C. 291, 304, 468 S.E.2d 292, 300 (1996) (“[T]he exchange of promises qualified as 
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8 

 

Moreover, the Arbitration Agreement is not unconscionable.  For an agreement to be 

deemed unconscionable, there must be both (1) an absence of meaningful choice on the part of 

one party due to one-sided contract provisions and (2) terms that are so oppressive no reasonable 

person would make them and no fair and honest person would accept them.  Simpson v. MSA of 

Myrtle Beach, Inc., 373 S.C. 14, 25, 644 S.E.2d 663, 668 (2007).  Neither is the case here. 

The party alleging that the enforcement of a contract would be unconscionable bears the 

burden of proving both prongs of the definition.  Green Tree Fin. Corp.-Ala. v. Randolph, 53 l 

U.S. 79, 92 (2000); accord Marzulli v. Tenet S.C., Inc., No. 2015-002363, 2018 WL 1531507, at 

*3 (S.C. Ct. App. Mar. 28, 2018). In this case, Plaintiff bears that burden.  “Absence of 

meaningful choice on the part of one party generally speaks to the fundamental fairness of the 

bargaining process in the contract at issue.”  Simpson, 373 S.C. 14, 25, 644 S.E.2d 663, 669.  

“Meaningful choice” refers specifically to the bargaining process involved in entering into the 

Arbitration Agreement.  The Arbitration Agreement clearly articulates that the resident entering 

into the Agreement is fully aware of his or her healthcare options and other potential providers of 

nursing home facilities.  The Agreement states:  

It is understood by Resident/Representative that he/she is not required to use the 

aforesaid Health Care Center for Resident's healthcare needs and that there are 

numerous other health care providers in the State where Health Care Center is 

located that are qualified to provide such care to Resident. See Ex. 2, ¶ 2. 

 

Furthermore, on that same signature page, the Arbitration Agreement states clearly in bold 

lettering in a separate heading: “I understand and agree that I am giving up and waiving my 

right to a jury trial.”  See Ex. 2, ¶ 6.   

By signing the Arbitration Agreement and Admission Agreement, Ms. Dunham, acting 

                                                                                                                                                             

consideration.”); see also Evatt v. Campbell, 234 S.C. 1, 8, 106 S.E.2d 447, 451 (1959) (“Mutual 

promises also constitute a good consideration.”). 
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on behalf of Ms. James, represented that she understood and assented to their terms.  Indeed, she 

was given the option of entering into the Arbitration Agreement – or not – and she freely and 

voluntarily made the decision to proceed.  The Arbitration Agreement by its plain language was 

not a precondition of admission to the Facility and simply could not have been an adhesion or 

“take it or leave it” contract.  Ms. Dunham had the option not to enter into the Arbitration 

Agreement on behalf of her mother, yet she voluntarily did so, voluntarily did not retract her 

agreement thereto, and her mother stayed at the Facility and received skilled nursing care after 

admission.  

The fact that this Defendant is a commercial entity is also not sufficient grounds, standing 

alone, to prove the absence of a “meaningful choice.” While disparity in bargaining power and 

relative sophistication are factors to be considered under Simpson, the fact that the Facility 

drafted this agreement and presented it to Ms. James’ representative for consideration cannot 

justify a finding of unconscionability.  See Munoz v. Green Tree Financial Corp., 343 S.C. 531, 

542 S.E.2d 360, 365 n. 5 (2001) (“[I]nequality of bargaining power alone will not invalidate an 

arbitration agreement.”).  

Defendant gave Ms. James the option of entering into the Arbitration Agreement and her 

authorized agent made the decision to proceed.  She did not have to accept this offer nor has 

there been any allegation or evidence that she was coerced into signing this contract.  

Nonetheless, even if Plaintiff could demonstrate that there was an absence of meaningful choice, 

a finding of unconscionability would still not be warranted in the present case, as Plaintiff must 

still show that the “terms [of the agreement] are so oppressive that no reasonable person would 

make them and no fair and honest person would accept them.”  Simpson, 373 S.C. at 25, 644 

S.E.2d at 669.   
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 When determining this aspect of unconscionability, this Court must focus on “whether 

the arbitration clause is geared towards achieving an unbiased decision by a neutral decision 

maker.”  Id. at 25, 644 S.E.2d at 668.  Under the terms of the Arbitration Agreement, the parties 

are to select a third party arbitrator jointly “from a panel having experience and knowledge of the 

health care industry.”  See Ex. 2.  If the parties are unable to agree upon such an arbitrator, the 

agreement vests the Court with authority to make a selection. The selected neutral arbitrator is 

vested with authority to hear the case and make a decision which is “binding on all parties.”  As 

a result, it can only be said that the Arbitration Agreement allows for complete mutuality of 

remedies.  Neither party is given an advantage by its terms.  The Arbitration Agreement simply 

binds the parties (both sides) to resolve disputes via arbitration, something that, again, is 

expressly favored as a matter of both state and federal policy.  And there is nothing about the 

Arbitration Agreement—which, again, calls for arbitration conducted pursuant to the South 

Carolina ADR Rules—that would suggest it is not geared towards achieving an unbiased 

decision by a neutral decision-maker.  Indeed, Rule 1 of the South Carolina ADR Rules 

expressly states, “These rules shall be construed to secure the just, speedy, inexpensive and 

collaborative resolution in every action to which they apply.” 

Lastly, the United States District Court for the District of South Carolina and trial courts 

around South Carolina have repeatedly upheld the validity of arbitration agreements nearly 

identical to the one at issue in this matter.  In evaluating these arbitration agreements in the 

context of nursing home admissions, federal courts in South Carolina have all agreed that these 

agreements are not unconscionable.  McCutcheon, supra, at *3; THI of S.C. at Columbia, LLC v. 

Wiggins, C/A No. 3:11-888-CMC, 2011 WL 4089435, at *6 (D.S.C. Sept. 13, 2011) (Currie, J.); 

Benson, supra. Along similar lines, any holding that the Arbitration Agreement at issue is 
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unconscionable simply because it was executed in the context of an admission to the skilled 

nursing facility would be in violation of the clear precedent under Kindred and the FAA which 

instruct that arbitration agreements must be placed on equal footing with all other types of 

contracts.  Accordingly, any argument by Plaintiff that the Arbitration Agreement is 

unconscionable is unfounded and must be rejected.  

V. PLAINTIFF’S CLAIMS ARE WITHIN THE SCOPE OF THE ARBITRATION 

AGREEMENT. 

 

Without question, Plaintiff’s claims against the Facility are within the scope of the 

Arbitration Agreement.  In pertinent part, the Arbitration Agreement reads as follows: 

It is . . . understood that in the event of any controversy or dispute 

between the parties arising out of or relating to Facility’s 

Admission Agreement, or breach thereof, or relating in any way to 

Resident’s stay at Facility, or to the provisions of care or services 

to Resident, including but not limited to any alleged tort, personal 

injury, negligence or other claim; or any federal or state statutory 

or regulatory claim of any kind; or whether or not there has been a 

violation of any right or rights granted under State law 

(collectively “Disputes”), and the parties are unable to resolve such 

through negotiation, then the parties agree that such Dispute(s) 

shall be resolved by arbitration, as provided by the South Carolina 

Alternate Dispute Resolution/Mediation Rules. 

 

This plain language clearly embraces the subject matter of Plaintiff’s claims.  And even if there 

were “any doubts concerning the scope of arbitrable issues[,] [they] should be resolved in favor 

of arbitration . . . .”  Towles v. United HealthCare Corp., 338 S.C. 29, 41, 524 S.E.2d 839, 846 

(Ct. App. 1999); see also Zabinski v. Bright Acres Assocs., 346 S.C. 580, 597, 553 S.E.2d 110, 

118 (2001) (“[U]nless the court can say with positive assurance that the arbitration clause is not 

susceptible to an interpretation that covers the dispute, arbitration should be ordered.”). 
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VI. THE ARBITRATION AGREEMENT IS VALID AND ENFORCEABLE, OR, 

ALTERNATIVELY, PLAINTIFF SHOULD BE ESTOPPED TO DENY ITS 

ENFORCEABILITY. 

 

A. The Plain Language of the Agreement Binds Plaintiff. 

Ms. James’ daughter and healthcare power of attorney,5 Emma Dunham, represented to 

the Facility’s staff and admissions personnel that she was her mother’s representative with the 

authority to sign documents on her behalf and to bind Ms. James and the Facility pursuant to 

those documents.  Clearly, it was Ms. Dunham’s intention to bind Ms. James according to the 

terms of the Admission Agreement and Arbitration Agreement, which applies to the instant 

dispute.  Ms. James evinced no intentions or directions to the contrary.   

This Court faced facts similar to the ones at the bar in Macie Price v. THI of South 

Carolina at Magnolia Manor Inman, LLC, et al., 2018-CP-42-01054 (S.C. Com. Pls. August 7, 

2018).  (See Price decision, attached as Exhibit 4.)  In Price, the plaintiff was the wife of a 

skilled nursing home resident at a skilled nursing facility in Inman, South Carolina.  The wife 

executed a number of documents on her husband’s behalf upon the latter’s admission to the 

facility, including an admissions agreement and arbitration agreement identical to the agreements 

in the case at bar.  See Ex. 4, p. 2-3 (emphasis added).  The court determined that “the terms of 

the Arbitration Agreement clearly apply to the instant dispute[,]” in that it was the intent of the 

wife to bind her husband (and herself, as personal representative) according to the terms of the 

Admission and Arbitration Agreement.  Ex. 4, p. 5.   

B. Ms. Dunham Possessed the Apparent and Inherent Authority to Bind Ms. 

James to the Arbitration Agreement and/or Plaintiff Should be Estopped to 

Deny Ms. Dunham’s Authority. 

 

1. Agency Relationship 

                                                 
5 See Exhibit 3, “South Carolina Health Care Power of Attorney,” dated October 27, 2017. 
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Ms. Dunham, Ms. James’s daughter, portrayed an agency relationship such that the 

Arbitration Agreement should be deemed enforceable.  “Agency is the fiduciary relationship that 

arises when one person (a ‘principal’) manifests assent to another person (an ‘agent’) that the 

agent shall act on the principal's behalf and subject to the principal's control.”  Froneberger v. 

Smith, 406 S.C. 37, 49, 748 S.E.2d 625, 631 (Ct. App. 2013) (quoting Restatement (Third) of 

Agency § 1.01 (2006)).  “A true agency relationship may be established by evidence of actual or 

apparent authority.”  R & G Const., Inc. v. Lowcountry Reg'l Transp. Auth., 343 S.C. 424, 432, 

540 S.E.2d 113, 117 (Ct. App. 2000).  “An agreement may result in the creation of an agency 

relationship although the parties did not call it an agency and did not intend the consequences of 

the relationship to follow.  Agency may be proved by circumstantial evidence showing a course 

of dealing between the two parties.”  Peoples Fed. Sav. & Loan Ass'n v. Myrtle Beach Golf & 

Yacht Club, 310 S.C. 132, 145-146, 425 S.E.2d 764, 773 (Ct. App. 1992).  The doctrine of 

apparent authority provides that a principal may be bound by the acts of it agent when the 

principal has placed the agent in a position such that third parties are reasonably led to believe 

the agent has certain authority and they in turn deal with the agent in reliance on this 

manifestation.  Eadie v. H.A. Sack Co., 322 S.C. 164, 171, 470 S.E.2d 397, 401 (Ct. App. 1996).  

Carraway v. Beverly Enters. Ala., Inc., 978 So.2d 27 (Ala. 2007) involves facts that are 

similar to those in the present case.  There, the plaintiff was the brother of a resident of a nursing 

home facility who executed a number of documents on his sister’s behalf upon her admission to 

the facility, including an arbitration agreement.  Id. at 28.  The brother signed the documents as 

his sister’s authorized representative but did not have a power of attorney for his sister at the 

time.  Id.  Nevertheless, the admissions agreement in Carraway provided that plaintiff was his 

sister's legal representative for the purposes of admission, as he was her next-of-kin and 
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represented himself to be authorized to make health care decisions on her behalf.  The arbitration 

agreement in Carraway, as in this case, was a separate document and was not a condition of 

admission to the facility.  Id. at 33. 

When signing the arbitration agreement, the brother in Carraway left the resident 

signature line blank and signed it as the “authorized representative” of his sister.  Id. at 30.  Suit 

was later filed and the facility moved to compel arbitration, which the trial court granted.  On 

appeal, the Alabama Supreme Court affirmed the trial court's decision, holding that the resident's 

brother possessed the apparent authority to enter into the arbitration agreement on his sister's 

behalf, as evidenced by the fact that she never objected to him signing on her behalf and the 

arbitration agreement specifically provided that any person authorized by the resident may 

execute it on her behalf.  Id. at 30-31; see also Tenn. Health Mgmt. v. Johnson, 49 So. 3d 175 

(Ala. 2010) (holding that a daughter possessed the apparent authority to enter into an arbitration 

agreement on her mother's behalf).  Notably, the Supreme Court of Alabama’s holding in 

Carraway was applied as “persuasive authority” by the Price Court.  See Ex. 4, p. 8.   

Here, Ms. Dunham held herself out as an agent for her mother without any indication to 

the contrary when she executed various admission documents on her behalf, including the 

Arbitration Agreement.  She executed these documents in her capacity as “representative.”  

Further, she was her mother’s Power of Attorney for healthcare decisions, lending further 

credence to the Facility’s reasonable belief that Ms. Dunham was her mother’s authorized 

representative.  See Ex. 3.  The Facility therefore was justified in concluding Ms. Dunham had 

the authority to execute the documents on Ms. James’ behalf.   

Moreover, by allowing Ms. Dunham to procure her admission to the Facility and 

thereafter by accepting the benefits of the contracts entered into in connection with that 
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admission, Ms. James represented that her daughter was her authorized representative to act on 

her behalf in connection with admission.  See R & G Const., Inc. v. Lowcountry Reg'l Transp. 

Auth., 343 S.C. 424, 433, 540 S.E.2d 113, 118 (Ct. App. 2000) (If a principal holds another out 

as having the authority to act on his behalf or knowingly permits another to act as his agent, 

“either generally or for a particular purpose, he will be estopped to deny such agency to the 

injury of third persons who have in good faith and in the exercise of reasonable prudence dealt 

with the agent on the faith of such appearances”) (emphasis added).  

A holding to the contrary would go against the fundamental concept of apparent agency: 

that an agency relationship is based on a third party’s understanding of a principal’s 

manifestations and a reasonable belief that the agent has been authorized to act.  The Facility had 

reason to believe that by allowing Ms. Dunham to sign the admissions paperwork, including the 

documents providing for Ms. James’ stay and the skilled nursing care provided at the Facility, 

Ms. James bestowed her daughter with the authority to execute those documents. Ms. James did 

not repudiate or invalidate her daughter’s actions, and instead, Ms. James accepted the benefits 

of the contracts with the Facility by remaining at the Facility and receiving skilled nursing care 

and services, thereby ratifying Ms. Dunham’s actions.  Because no one attempted to repudiate 

the Arbitration Agreement or even question it, the Facility was further justified in believing Ms. 

James had authorized her daughter to execute it. Therefore, an apparent agency relationship 

existed such that the Arbitration Agreement should be deemed enforceable.   

Even if Ms. Dunham lacked apparent authority to enter into the terms of the Arbitration 

Agreement, she still possessed sufficient inherent agency powers to render the agreement 

enforceable.  South Carolina courts recognize such powers and use them to enforce agreements 

where supposed unauthorized actions “accompany or are incidental to transactions which the 
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agent is authorized to conduct….”  See §§ 8A, 161 Restatement (Second) of Agency (1958); 

Smith v. Fitton & Pittman, Inc., 264 S.C. 129, 212 S.E.2d 925 (1975) (abrogated on unrelated 

grounds) (examining whether party had properly demonstrated the existence of inherent agency 

powers); Chicago Title Ins. Co. v. Washington State Office of Ins. Com'r, 309 P.3d 372 (Wash. 

2013); Daly v. Aspen Ctr. for Women's Health, Inc., 134 P.3d 450, 452 (Colo. App. 2005); 

Menard, Inc. v. Dage-MTI, Inc., 726 N.E.2d 1206, 1210-11 (Ind. 2000); Cange v. Stotler & Co., 

826 F.2d 581, 591 (7th Cir. 1987) (“[t]he powers of an agent are, prima facia, coextensive with 

the business entrusted to his care, and will not be narrowed by limitations not communicated to 

the person with whom he deals”) (citing Lumbermen's Mut. Ins. Co. v. Slide Rule & Scale Eng'g 

Co., 177 F.2d 305, 309 (7th Cir. 1949)).   

The basis for this inherent-agency doctrine is that, as between an equally innocent 

principal and third party, the third party should prevail.  This well-established law follows from 

one of the cardinal principles of agency: third parties, such as the Facility, should not be 

disadvantaged because they dealt with an agent rather than a principal.  As set forth above, there 

is no dispute as to whether Ms. Dunham was authorized to admit her mother to the Facility.  To 

the extent Plaintiff takes issue with Ms. Dunham’s authority to bind Ms. James to the Arbitration 

Agreement and the specific terms therein, such actions merely accompanied and were incidental 

to Ms. Dunham’s authority to admit her mother as a resident at the Facility.    

2.   Agency by Estoppel 

“When a principal, by any such acts or conduct, has knowingly caused or permitted 

another to appear to be his agent, either generally or for a particular purpose, he will be estopped 

to deny such agency to the injury of third persons who have in good faith and in the exercise of 

reasonable prudence dealt with the agent on the faith of such appearances.”  R & G, 343 S.C. at 
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433, 540 S.E.2d at 118.  To prove estoppel in South Carolina, Defendant must show: “(1) lack of 

knowledge and of the means of knowledge of the truth as to the facts in question; (2) reliance 

upon the conduct of the party estopped; and (3) action based thereon of such a character as to 

change his position prejudicially.”  Boyd v. Bellsouth Tel. Co., 369 S.C. 410, 422, 633 S.E.2d 

136, 142 (2006). 

In Price, supra, the court ruled that the plaintiff was estopped from denying that she was 

her husband’s authorized agent during the latter’s admission to the skilled nursing facility:  

In the case at the bar, [the facility] had no knowledge or reason to believe that 

Plaintiff was not [her husband’s] authorized agent for purposes of executing the 

Arbitration Agreement or and other admissions paperwork. [The facility] relied 

on the affirmative representations of Plaintiff in admitting her husband to the 

Facility for the provision of the skilled nursing care. Additionally, the Arbitration 

Agreement was signed and executed with the expectation that all disputes 

between the parties would be governed by its contents and such representations 

were relied upon by [the facility] for years only for the instant lawsuit to 

seemingly ignore the binding agreement. Accordingly, agency by estoppel is 

present based upon the record before this Court such that the arbitration 

agreement is similarly enforceable.  

 

Ex. 4, p. 9.  Accordingly, the court concluded that the arbitration agreement was valid and 

enforceable.  

Similarly, in McCutcheon v. THI of S.C. at Charleston, LLC, No. 2:11-CV-02861, 2011 

WL 6318575 (D.S.C. Dec. 15, 2011) the United States District Court for the District of South 

Carolina concluded the plaintiff was estopped from denying he had authority to bind his wife to 

arbitration.  (See Exhibit 5, attached hereto.)  The plaintiff in McCutcheon executed a number of 

documents on his wife’s behalf upon her admission to a nursing home facility, including an 

admissions agreement and an arbitration agreement.  The admissions agreement in McCutcheon 

provided that the plaintiff was his wife’s legal representative for the purposes of admission, as he 

was her next-of-kin and represented himself as authorized to make health care decisions on her 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 A

pr 08 2:39 P
M

 - D
O

R
C

H
E

S
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

1801030

ROA  173



18 

 

behalf.  The court reasoned, “It would be inequitable . . . to allow plaintiff to assert that 

[plaintiff] had authority to sign the Admissions Agreement on behalf of [his wife], but lacked 

such authority to sign the Arbitration Agreement.”  Therefore, the court concluded that the 

plaintiff was estopped from denying authority to sign the arbitration agreement on behalf of his 

wife.  Id. at *3. 

Like in Price and McCutcheon, it would be disingenuous and inequitable to allow the 

Plaintiff in this case to assert that Ms. Dunham was Ms. James’ authorized agent as to the 

Admissions Agreement, but not the Arbitration Agreement.  The Facility had no knowledge or 

reason to believe that Ms. Dunham was not Ms. James’ authorized agent for purposes of 

executing the Arbitration Agreement and other admissions paperwork.  The Facility relied on the 

affirmative representations of Ms. Dunham in admitting her mother to the Facility for the 

provision of the skilled nursing care.  Additionally, the Arbitration Agreement was signed and 

executed with the expectation that all disputes between the parties would be governed by its 

contents and such representations were relied upon by the Facility, only for the instant lawsuit to 

seemingly ignore the binding agreement.  Accordingly, Plaintiff should be estopped from 

denying the validity of the Arbitration Agreement.   

C. The Arbitration Agreement and the Admission Agreement Merged (i.e., 

Should be Construed Together as a Single Contract), and Plaintiff Should Be 

Estopped from Denying the Enforceability of the Arbitration Agreement.  

 

As an additional ground to compel arbitration, the Admissions Agreement and 

Arbitration Agreement should be construed together (i.e., merged) and, Ms. James having 

effectively embraced and directly benefitted from the Admission Agreement, Plaintiff should be 

equitably estopped to deny the enforceability of the Arbitration Agreement merged therewith.   

1. Merger 
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Courts in South Carolina construe contemporaneous instruments together; if there are any 

provisions in one instrument limiting, explaining, or otherwise affecting the provisions of 

another, they will be given effect between the parties so that the whole agreement as actually 

made may be effectuated.  Klutts Resort Realty, Inc. v. Down'Round Development Corp., 268 

S.C. 80, 88, 232 S.E.2d 20, 24 (1977).  “[A]bsent evidence indicating a contrary intention, when 

instruments are executed at the same time, by the same parties, for the same purpose, and in the 

course of the same transaction, the courts will generally consider and construe them together on 

the theory that the instruments are effectively one instrument or contract.”  Id., see also Saro 

Investments v. Ocean Holiday Partnership, 314 S.C. 116, 441 S.E.2d 835 (Ct. App. 1994) 

(holding that promissory notes and a mortgage agreement executed contemporaneously on the 

same date, must be construed together).  And even when instruments are entered into by the 

same parties at different times but relate to the same subject matter, the instruments will be 

construed together to determine the entire agreement between the parties.  See Plaza 

Development Services v. Joe Hardin Builder. Inc., 294 S.C. 430, 365 S.E.2d 231 (Ct. App. 

1988); accord Cafe Associates, Ltd v. Gernqross, 305 S.C. 6, 406 S.E.2d 162 (1991). 

Indeed, in Coleman v. Mariner Health Care, Inc., even though our Supreme Court found 

against merger on the particular facts of the case, it nonetheless confirmed the validity of the 

general proposition of law on which the Coleman appellants based their merger/equitable 

estoppel argument in the very context of nursing home admission agreements and arbitration 

agreements.  407 S.C. 346, 354–355, 755 S.E.2d 450, 455 (2014) (“Appellants’ equitable 

estoppel argument is premised on their contention that, under state law, the admission 

agreements and the [arbitration agreements] merged.  . . .  Here, the documents were executed at 

the same time, by the same parties, for the same purposes, and in the course of the same 
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transaction.  Unless there is a contrary intention, appellants are correct that there was a 

merger.”). 

 As indicated previously, the court in McCutcheon analyzed facts almost identical to this 

case and determined that the arbitration agreement and admissions agreement had merged for 

purposes of equitable estoppel. McCutcheon v. THI of S.C. at Charleston, LLC, No. 2:11-CV-

02861, 2011WL6318575.  Courts have cited to McCutcheon on numerous occasions in holding 

that a nursing home arbitration agreement merged with the admission agreement for purposes of 

equitable estoppel under precisely the same circumstances.  See Abrams v. Fundamental Long-

term Care Holdings, LLC, et al., Case No. 2010-CP-42-6861 (S.C. Com. Pls. Jun. 25, 2012); 

Campsen v. Fundamental Long-Term Care Holdings, LLC, et al., Case No. 2011-CP-42-0438 

(S.C. Com. Pls. Jun. 22, 2012). (See Abrams, Campsen decisions attached hereto as Exhibits 6 

and 7.)  

 The Admission Agreement and the Arbitration Agreement were executed at the same 

time, by the same parties, for the same purposes, and in the course of the same transaction.6  

They should be considered merged, i.e., they should be considered and construed together as 

effectively one contract.   

2. Equitable Estoppel of Merged Agreement 

“South Carolina has recognized several theories that could bind nonsignatories to 

arbitration agreements under general principles of contract and agency law, including . . . 

                                                 
6 To be clear, Coleman unequivocally answers the question of whether the Admission Agreement 

and Arbitration Agreement were executed at the same time, by the same parties, for the same 

purposes, and in the course of the same transaction: they were.  As the Coleman Court expressly 

observed regarding the admission and arbitration agreements before it (which in this respect—

but not in respect of the material facts bearing on the question of whether the presumption of 

merger is rebutted—are no different from the instant agreements), “the documents were executed 
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estoppel.”  Wilson v. Willis, 426 S.C. 326, 338, 827 S.E.2d 167, 174 (2019).  “Equitable estoppel 

precludes a party from asserting rights he otherwise would have had against another when his 

own conduct renders assertion of those rights contrary to equity.”  Int'l Paper Co. v. 

Schwabedissen Maschinen & Anlaeen GMBH, 206 F.3d 411, 417-18 (4th Cir. 2000) (citation 

and internal quotation marks omitted).  “A nonsignatory is estopped from refusing to comply 

with an arbitration clause ‘when it receives a direct benefit from a contract containing an 

arbitration clause.”’ Id. (quoting Am. Bureau of Shipping v. Tencara Shipyard S.P.A., 170 F.3d 

349, 353 (2d Cir. 1999)); see also Pearson v. Hilton Head Hosp., 400 S.C. 281, 290–297, 733 

S.E.2d 597, 601–605 (Ct. App. 2012) (applying the direct benefits test as set forth in 

International Paper Co. to reverse the circuit court’s denial of a motion to compel arbitration); 

Wilson, 426 S.C. at 339–345, 827 S.E.2d at 174–177 (2019) (favorably discussing the framework 

of the direct benefits test—which test the Court of Appeals had applied in the decision then 

before the Wilson Court on writ of certiorari, which followed the Court of Appeals’ earlier 

decision in Pearson, 400 S.C. 281, 733 S.E.2d 597, and under which the Facility contends 

Plaintiff is estopped to deny the enforceability of the Arbitration Agreement here, where Ms. 

James received direct benefits (in the form of her admission and care/treatment at the Facility) 

from the Admission Agreement with which the Arbitration Agreement merged); see also id. at 

340, 827 S.E.2d at 175 n. 6 (while expressing no opinion on the petitioner’s alternative argument 

based on the application of the state’s “traditional” six-factor test for estoppel, which the Wilson 

Court found unpreserved for review, observing nonetheless that that test, i.e., “[t]he traditional 

test referenced by [the] [p]etitioners,” “has been analyzed most-often in non-arbitration cases”) 

(emphasis added). 

                                                                                                                                                             

at the same time, by the same parties, for the same purposes, and in the course of the same 
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Because of the doctrine of merger referenced above, this legal principle applies in this 

case.  The doctrine of equitable estoppel “exists to prevent a litigant from unfairly receiving the 

benefit of a contract while at the same time repudiating what it believes to be a disadvantage in 

the contract, namely the contractual arbitration provision.”  S. Ill. Beverage, Inc. v. Hansen Bev. 

Co., 2007 U.S. Dist. LEXIS 76229 (S.D. Ill. 2007).  Moreover, the Fourth Circuit has held that 

“no party suing on a contract should be able to enforce certain contract provisions while 

simultaneously attempting to avoid the terms of an arbitration provision therein.”  United States 

v. Bankers Ins. Co., 245 F.3d 315, 323 (4th Cir. 2001).   

“Generally, these cases involve non-signatories who, during the life of the contract, have 

embraced the contract despite their non-signatory status but then, during litigation, attempt to 

repudiate the arbitration clause in the contract.”  E.I. DuPont de Nemours & Co. v. Rhone 

Poulenc Fiber & Resin Intermediates, S.A.S., 269 F.3d 187, 200 (3d Cir. 2001) (citing Am. 

Bureau of Shipping v. Tencara Shipyard S.P.A., 170 F.3d 349, 353 (2d Cir. 1999) (finding non-

signatory derived benefit from contract and could not avoid the arbitration clause contained 

therein)).  As noted by the federal District Court in Jackson v. Iris.com: 

It is an axiomatic rule of contract law that a party may not rely on 

the contract when it works to its advantage, and repudiate it when 

it works to its disadvantage.  

 

. . .  

 

[W]here . . . a signatory seeks to enforce an arbitration agreement 

against a non-signatory, the doctrine estops the non-signatory from 

claiming that he is not bound to the arbitration agreement when he 

receives a direct benefit from a contract containing an arbitration 

clause. 

 

                                                                                                                                                             

transaction.”  407 S.C. at 355, 755 S.E.2d at 455 (emphasis added). 
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524 F. Supp. 2d 742, 749-50 (E.D. Va. 2007) (quoting Hughes Masonry Co. v. Greater Clark 

Cnty. Sch. Bide. Corp., 659 F.2d 836, 839 (7th Cir. 1981) (citing Int'l Paper Co., 206 F.3d at 

416) (internal quotations omitted).7  

 The key to determining when direct benefits estoppel may be applied is whether the 

contractual benefits flowing to the nonsignatory, i.e., the party to be estopped, are direct or 

indirect.  See Wilson, 426 S.C. at 343, 827 S.E.2d at 176 (“It is important to distinguish direct 

benefits from indirect benefits because when the benefits to a nonsignatory are merely indirect, 

arbitration cannot be compelled.  A benefit is direct if it flows directly from the agreement.  In 

contrast, any benefit derived from an agreement is indirect where the nonsignatory exploits the 

contractual relationship of the parties, but does not exploit (and thereby assume) the agreement 

itself.”) (internal citations omitted).  Direct benefits estoppel simply recognizes, and remedies, 

the patent inequity that would result if a party were able to enjoy direct benefits under an 

agreement containing an arbitration clause while at the same time denying that the arbitration 

clause is enforceable.  In a recent Order entered by Judge Young, he agreed, and held that an 

Arbitration Agreement was enforceable against a nursing home resident’s representative based 

on merger and equitable estoppel.  (See Haynes Order, attached as Exhibit 8.) 

In the present case, Ms. James embraced all aspects of the Admission Agreement with the 

Facility.  Indeed, her receipt of direct benefits under the Admission Agreement (with which the 

                                                 
7  See also THI of S .C. at Columbia, LLC v. Wiggins, C/A No. 3:11–888–CMC, 2011 WL 

4089435, at *6 (D.S.C. Sept.13, 2011) (“Hall's care was the essential purpose of the Contract. 

Thus, Hall was an intended third-party beneficiary of the Contract which was signed by Wiggins 

in her capacity as an immediate family member. It follows that Hall was bound by the 

Arbitration Provision immediately prior to his death and, consequently, that it remains binding 

on his estate.”); accord THI of S.C. at Magnolia Manor-Inman, LLC v. Gilbert, No. 7:13-CV-

2929-BHH, 2014 WL 6863550, at *4 (D.S.C. Oct. 31, 2014), report and recommendation 

adopted, No. CIV.A. 7:13-2929-BHH, 2015 WL 1268185 (D.S.C. Mar. 19, 2015).  

  

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 A

pr 08 2:39 P
M

 - D
O

R
C

H
E

S
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

1801030

ROA  179



24 

 

Arbitration Agreement merged) cannot reasonably be denied.  Undoubtedly, Ms. James received 

direct benefits (in the form of room, board, various amenities/services, and the care/treatment she 

received at the Facility about which Plaintiff does not complain).  To deny her receipt of such 

benefits is illogical and objectively unreasonable, as it would require wholly discrediting the 

entirety of her residency: every night’s stay, every meal, every amenity/service provided, every 

instance of care/treatment, essentially every moment at the Facility—even Plaintiff’s Complaint 

does not go nearly so far as that.  (See generally Compl.) 

It would be manifestly inequitable to permit a party to claim the other is liable in tort 

based upon a contractual relationship, while at the same time allowing that party to avoid the 

arbitration provisions of the contract upon which the party bases its claims, when such claims are 

in the scope of the arbitration provisions.  In other words, Plaintiff cannot “have it both ways” by 

relying upon certain terms of the Admission Agreement when it works to her advantage and 

repudiating the Arbitration Agreement when it works to her disadvantage.  

 Plaintiff’s allegations fall within the scope of the Arbitration Agreement.  In accordance 

with the foregoing law, Plaintiff cannot assert claims against Defendant based upon certain terms 

of the Admission Agreement while repudiating the Arbitration Agreement, and should be 

prevented from doing so pursuant to the doctrine of equitable estoppel.  Moreover, as evidenced 

above, numerous courts have held that where a plaintiff receives the benefits of the contract—

which Ms. James certainly did—the non-signatory is estopped from denying an arbitration 

agreement merely because she did not sign the contract under which she received all of the 

benefits.  
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3. Coleman, Thompson, and Hodge are Distinguishable.   

To the extent Plaintiff argues the Admission Agreement and Arbitration Agreement are 

not merged pursuant to Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422 S.C. 544, 

813 S.E.2d 292 (Ct. App. 2018), Coleman, 407 S.C. 346, 755 S.E.2d 450, and Thompson v. 

Pruitt Corp., 416 S.C. 43, 784 S.E.2d 769 (Ct. App. 2016), such reliance is misplaced.  

In Coleman, Ann Coleman signed a number of documents, including arbitration 

agreements, when admitting her sister to a health care facility. 407 S.C. at 350, 755 S.E.2d at 

452. Ms. Coleman brought suit after her sister's death and the facility sought to compel 

arbitration.  In determining that the arbitration and admission agreements in the case had not 

merged, the South Carolina Supreme Court found, “On its face, this clause recognizes the 

‘separatedness’ of the [arbitration agreement] and the admission agreement, not a merger of the 

two contracts. Moreover, the [arbitration agreement] could be disclaimed within thirty days of 

signing while the admission agreement could not, evidencing an intention that each contract 

remain separate.”  Id. at 452.  “By their own terms, the contracts between these parties indicated 

an intent that the common law doctrine of merger not apply.”  Id.  

Similarly, in Hodge, the admission agreement indicated it was governed by South 

Carolina law, whereas the Arbitration Agreement stated it was governed by federal law.  422 

S.C. 544, 813 S.E.2d at 302. Furthermore, like in Coleman, the arbitration agreement in Hodge 

recognized a separateness, as it referenced the two documents separately, stating “[a]ny and all 

claims or controversies arising out of or in any way relating to this Agreement or the 

Patient/Resident's Admission Agreement.”  Id.  Finally, the arbitration agreement in Hodge 

stated it could be revoked within thirty days, whereas the admission agreement contained no 
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such indication.  Id.  In Thompson, the arbitration agreement also contained a disclaimer 

provision but the admission agreement did not.   

Unlike the arbitration agreements in Coleman, Thompson, and Hodge, the Arbitration 

Agreement and Admission Agreement in the case at bar should not be considered “separate” for 

purposes of denying merger.  Unlike Coleman, Thompson, and Hodge, the Arbitration 

Agreement in this case does not state that it can be revoked after it has been signed.  Further, it 

did not have to be agreed to as a precondition to admission to the Facility.  

Instead, in the present case, the agreements “were executed at the same time, by the same 

parties, for the same purposes, and in the course of the same transaction” and, therefore, the 

documents merged.  Coleman, 407 S.C. at 355, 755 S.E.2d at 455 (citing Klutts, 268 S.C. at 88, 

232 S.E.2d at 24).  Specifically, the Admission and Arbitration Agreements were signed by 

Emma Dunham on her mother’s behalf and the Facility on or about August 7, 2018.  The exact 

same people signed each document: Emma Dunham as representative for her mother and Alicia 

Anderson as representative for the Facility. The documents were signed for the same purpose 

and transaction of establishing Ms. James’ residency at the skilled nursing facility. 

Unlike the arbitration agreements at issue in Coleman, Thompson, and Hodge, all of 

which provided that they could be disclaimed or revoked within 30 days of their signing (while 

the corresponding admission agreements contained no such provision), the instant Arbitration 

Agreement has no such disclaimer/revocation provision.  Moreover, while the instant Admission 

Agreement does contain an “Entire Agreement” clause, it does not reference the Arbitration 

Agreement as a separate contract.  Indeed, directly contradicting the idea of “separatedness” (in 
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the parlance of the Coleman Court8), the “Entire Agreement” clause in the instant Admission 

Agreement expressly states that “other Admissions materials” are part of the Admission 

Agreement, thereby expressly contemplating the lack of its own supposed “separatedness.”  And 

without question, the Arbitration Agreement is among these other admissions materials.  See 

Stott v. White Oak Manor, Inc., 426 S.C. 568, 571–72, 828 S.E.2d 82, 84 (Ct. App. 2019) (“The 

same day as Decedent’s admission to White Oak, Stott, acting as Decedent’s authorized 

representative, signed White Oak’s admission documentation––including the Arbitration 

Agreement.”) (emphasis added) (internal footnote omitted). 

Also, absent here is the type of discrepancy the Hodge Court pointed out with respect to 

the respective provisions of the admission and arbitration agreements before it as to the 

governing law.  422 S.C. at 562, 813 S.E.2d at 302.  (Compare Admission Agreement p. 10 

(providing “This Agreement will be governed by and construed in accordance with applicable 

Federal regulations and those laws of the State in which Facility is located.”) with Arbitration 

Agreement (providing that, “because the services and reimbursement thereof effect a transaction 

involving interstate commerce, the enforcement of this Arbitration Agreement . . . shall be 

governed by the Federal Arbitration Action;” but also providing that arbitration shall be “as 

provided by the South Carolina Alternate Dispute Resolution/Mediation Rules”).)  Essentially, 

both instruments provide that South Carolina law applies except where it is displaced by federal 

law.  This provides no reasonable inference of an intent contrary to merger. 

Similarly, the termination provisions provide no evidence of “separatedness.”  Again, the 

only reason for the Arbitration Agreement is the Admission Agreement—the only point of the 

                                                 
8 407 S.C. at 356, 755 S.E.2d at 455 (explaining how, in Coleman—unlike in the instant case—

the “Entire Agreement” clause expressly referred to a separate arbitration agreement and, thus, 
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Arbitration Agreement is to cover disputes relating to/arising out of the Admission Agreement.  

So yes, the Arbitration Agreement would remain in effect after termination of the Admission 

Agreement, but all this means is that any claims relating to/arising out of the Admission 

Agreement would still have to be arbitrated even if they are not asserted until after termination of 

the Admission Agreement.  In other words, the Arbitration Agreement is still connected to the 

Admission Agreement even after the termination of the Admission Agreement.  This is simply 

how agreements to arbitrate work.  See Hooters of America, Inc. v. Phillips, 39 F. Supp. 2d 582, 

612–13 (D.S.C. 1998) (“Under South Carolina arbitration law, the duty to arbitrate under an 

arbitration clause in a contract survives termination of the contract.”). 

The merger question examines whether, “where instruments are executed at the same 

time, by the same parties, for the same purpose, and in the course of the same transaction,”9 as 

indeed the admission and arbitration agreements were here, there is evidence to upset the default 

presumption that the contracting parties intended the instruments to be construed together as 

effectively one contract.  As a practical matter, if this presumption is to mean anything, upsetting 

it must require actual evidence of sufficient probity that, notwithstanding the concurrence of all 

the circumstances that must come together for the presumption of merger to even arise in the first 

place—i.e., same time, parties, purpose, and transaction—a reasonable, non-speculative 

inference can be drawn that the parties possessed a contrary intention.  Cf. The Huffines Co., LLC 

v. Lockhart, 365 S.C. 178, 188, 617 S.E.2d 125, 130 (Ct. App. 2005) (“[V]erdicts may not be 

permitted to rest upon surmise, conjecture, or speculation.”).  No such inference can be drawn 

                                                                                                                                                             

“recognize[d] the ‘separatedness’ of the [arbitration agreement] and the admission agreement, 

not a merger of the two contracts.”) (emphasis added). 
9 Coleman, 407 S.C. at 355, 755 S.E.2d at 455.  
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here.  It does not even make sense that the parties would not have intended the Admission 

Agreement and the Arbitration Agreement to merge. 

Such superficial things as the fact that the admission arbitration agreements have their 

own titles, are separately paginated, and/or are separately signed cannot suffice to show evidence 

of intent contrary to merger.  To point to such things is really to do no more than to point out that 

the admission agreement and arbitration agreement are separate instruments, a fact which does 

not actually suggest anything probative about the intent of the contracting parties as to whether 

they should be construed together.  Indeed, the question of merger would not arise in the first 

place unless there are multiple instruments involved.  Obviously, it cannot be the case that the 

mere existence of the necessary factual predicate for the question of merger to arise, i.e., separate 

instruments, shows an intention contrary to merger. 

And to fall back on the idea that any ambiguity in this regard must be construed against 

the Facility as the drafter makes no sense in this context.  It must be remembered that, as a matter 

of law, merger is the default position, i.e., it is presumed, and that this presumption arises only 

upon the occurrence of a specific set of circumstances, those being, as stated in the above-quoted 

passage from Coleman, where, as here, the instruments are executed at the same time, by the 

same parties, for the same purpose, and in the course of the same transaction.  When all these 

align—same time, same parties, same purpose, same transaction—our courts will consider and 

construe the documents together unless there is evidence of a contrary intention.  The plain 

language of the rule endorsed in Coleman is to the effect that to upset the merger presumption 

requires evidence “indicating [(i.e., affirmatively showing)] a contrary intention.”  407 S.C. at 

355, 755 S.E.2d at 455.  To allow the merger presumption to be upset based on evidence that is 

merely ambiguous—i.e., that does not even go so far as to clearly indicate a contrary intention, 
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but at most might (or might not) reflect a contrary intention—is to allow the exception to devour 

the rule. 

As noted above, the arbitration agreement was not a precondition to Ms. James’ 

admission. Notwithstanding, the two instruments worked hand-in-hand once the arbitration 

agreement came into existence (i.e., once it was in fact entered into).  While it is true that the 

arbitration agreement is not necessary to the admission agreement, the converse is not true; the 

admission agreement is indeed necessary to the arbitration agreement.  In other words, the 

admission agreement could have stood on its own, without the arbitration agreement ever having 

been executed, in which case no question of merger would have even arisen to begin with; but 

that is not what happened.  The arbitration agreement was in fact executed, of course, and it was 

executed under circumstances giving rise to a presumption of merger—again, same time, parties, 

purpose, and transaction.  Unlike the admission agreement, however, which is capable of making 

sense either standing alone or, alternatively, together with the arbitration agreement, the 

arbitration agreement only makes sense together with the admission agreement, which is its (the 

arbitrations agreement’s) sole reason for being. 

It matters not whether the arbitration agreement was a condition of admission, only that it 

was in fact agreed to in conjunction with admission.  Here, there can be no question that the 

arbitration agreement—once agreed upon—was intended to be considered and construed 

together with the admission agreement, such that the two were effectively one instrument, 

governing various interrelated aspects of Ms. James’ relationship with this Defendant: the 

Admission Agreement setting forth the terms of her admission, the Arbitration Agreement 

providing for arbitration of disputes arising out of her admission.  As explained above, this 

conclusion finds direct support in the Admission Agreement’s “Entire Agreement,” which 
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expressly contemplates its own non-“separatedness” by its incorporation of “other Admissions 

materials” by reference.  Had the Arbitration Agreement not been executed, it would not be 

among this other admissions material, but, of course, it was executed, so it is.  Most respectfully, 

to conclude otherwise simply does not make sense. 

The material facts of Coleman, Thompson, and Hodge, are different from the material 

facts of the instant case, and those other cases do not control the outcome here.  Under the 

particular facts of this case, an intent contrary to merger cannot reasonably be found. 

VII. SHOULD THE COURT DECIDE TO DENY DEFENDANT’S MOTION, THE 

PARTIES SHOULD BE PERMITTED TO CONDUCT ADDITIONAL 

DISCOVERY.  

 

If the Court is not inclined to grant the instant motion on the grounds contained in this 

memorandum or asserted at the hearing, this Defendant requests that the parties be permitted to 

conduct additional discovery on the issues raised herein or at the hearing, and in particular, the 

nature of Emma Dunham’s agency relationship with Ms. James and the circumstances 

surrounding the admissions process.  In a case involving similar issues, the Honorable Perry 

Gravely allowed the parties to conduct additional discovery on the issue of a mother’s authority 

to execute an Arbitration Agreement on her son’s behalf in connection with his admission to a 

skilled nursing facility.  See James Boyd v. THI of South Carolina, LLC d/b/a at Magnolia Place-

Greenville, et. Al, 2018-CP-23-01934 (S.C. Com. Pls. July 9, 2018) (attached hereto as Exhibit 

9.)   

Critical to the court’s decision in the Boyd case was whether the son’s conduct and 

admissions director’s understanding of that conduct created apparent agency so as to bind the son 

to an arbitration agreement.  The court permitted the parties to take the depositions of the mother, 

the son, the admissions coordinator for the skilled nursing facility, and the case manager for the 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 A

pr 08 2:39 P
M

 - D
O

R
C

H
E

S
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

1801030

ROA  187



32 

 

hospital the son was transferred from.  After considering the testimony of those individuals, the 

court found there was evidence to support a finding of apparent agency. The case at the bar 

involves Ms. Dunham’s authority to execute the Arbitration Agreement and the circumstances 

surrounding its execution.  As in Boyd, if the Court determines the record is insufficient to 

properly rule on the issues before it, additional discovery should be permitted as necessary. 

This Defendant respectfully requests that if the Court should make such a determination, 

it allow this Defendant to engage in some appropriately limited discovery to attempt to protect its 

arbitration rights.  This Defendant moved to compel arbitration under a facially valid arbitration 

agreement, which was not called into question until Plaintiff disavowed Ms. Dunham’s express 

representations of authority to oppose arbitration.  Defendant had no reason to conduct discovery 

until this dispute arose, and even then, it still maintained its primary position that the arbitration 

agreement was enforceable based on the record as is.  If further development of the record is 

needed on any point material to arbitrability, the Court should expressly allow this Defendant to 

protect its legitimate interests through discovery into the relevant subject matter without 

exposing itself to a claim of waiver by Plaintiff, i.e., without having to expose itself to a potential 

Catch-22 where it could be said to have waived its arbitration rights simply by endeavoring to 

prove them.   

CONCLUSION 

For the reasons set forth herein, Defendant respectfully requests that this Court enter an 

Order staying the pending action and compelling arbitration.  Alternatively, and if the Court is 

not inclined to grant Defendant’s Motion on any of the grounds asserted above or at the hearing, 

this Defendant requests that the parties be permitted to conduct additional discovery on the issues 

raised above.  Defendant also requests permission to be heard after such discovery is conducted 
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and requests that it be permitted to submit supplemental memoranda along with any additional 

evidence procured.    

 

      CLEMENT RIVERS, LLP 

 

 

By:  s/D. Jay Davis, Jr.  

D. Jay Davis, Jr. 

SC State Bar ID No.: 12084 

Matthew O. Riddle 

SC State Bar ID No.: 76650 

Kara S. Grevey  

SC State Bar ID No.: 101742 

P.O. Box 993, Charleston, SC  29402 

(843) 720-5406; jdavis@ycrlaw.com 

 

Attorney for the Defendant Palmetto Hallmark 

Operating, LLC d/b/a Hallmark Healthcare Center 

 

Charleston, South Carolina 

 

Dated:  April 8, 2022  
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STATE OF SOUTH CAROLINA  )  IN THE COURT OF COMMON PLEAS 

      )   

COUNTY OF DORCHESTER  )  FOR THE 1st JUDICIAL CIRCUIT  

 

C/A No. 2021-CP-18-01030 

 

Tammy China, as Personal Representative ) 

for the Estate of Emma Lee James,  ) 

      ) PLAINTIFF’S MEMORANDUM  

    Plaintiff, ) IN OPPOSITION TO DEFENDANT’S 

      ) MOTION TO COMPEL ARBITRATION 

v.      ) 

      ) 

Palmetto Hallmark Operating, LLC, D/B/A ) 

Hallmark Healthcare Center and Elite ) 

Patient Care of South Carolina, PC  ) 

      ) 

    Defendant. ) 

____________________________________) 
 

PLAINTIFF’S MEMORANDUM IN OPPOSITION TO DEFENDANT’S 

MOTION TO  COMPEL ARBITRATION 
 

Plaintiff, Tammy China, (hereinafter “Plaintiff”) as the Personal Representative of the 

Estate of Emma Lee James (hereinafter “Resident” or “Decedent”), files this Memorandum in 

Opposition to the Motion to Compel Arbitration filed by Defendant Palmetto Hallmark Operating, 

LLC D/B/A Hallmark Healthcare Center (hereinafter “Defendant,” “Defendant Palmetto 

Hallmark,” “Defendant Hallmark”), and would demonstrate that because Defendant has failed to 

provide sufficient evidence of an enforceable arbitration agreement, Defendant’s Motion must be 

denied.  

Defendant filed a Motion to Compel Arbitration on January 21, 2022, attaching an arbitration 

agreement signed by Emma Dunham, without any representation as to who Ms. Dunham is or what 

authority she was given by Decedent to bind her to an agreement waiving her constitutional right to 

a jury trial.  The boilerplate motion left Plaintiff to wonder what the actual basis was for Defendant’s 

motion until Friday, April 8, 2022, almost three months later.  Plaintiff was left wondering because, 
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although she knew that Ms. Dunham was her mother and the daughter of decedent, Plaintiff only 

had in her possession a healthcare power of attorney document that was not executed by Decedent.  

See Exhibit 3 to Defendant’s Memorandum.  Upon receipt of Defendant’s Memorandum in Support 

of Its Motion to Compel Arbitration, it is clear that Defendants are relying on an unexecuted 

healthcare power of attorney form.  The lack of legal authority given to Ms. Dunham to waive 

Decedent’s constitutional rights, including the right to a jury trial under the Seventh Amendment to 

the United States’ Constitution, renders the putative arbitration agreement unenforceable against 

Decedent’s estate. 

STANDARD OF REVIEW 

In order to compel arbitration, the facility bears the burden to prove a valid and enforceable 

arbitration contract. Not all arbitration clauses are per se enforceable. Aiken v. World Finance 

Corp. of S.C., 373 S.C. 144, 149, 644 S.E.2d 705, 708 (2007); MBNA America Bank, N.A. v. 

Christianson, 377 S.C. 210, 659 S.E.2d 209 (Ct. App. 2008). Courts interpret a jury trial waiver 

narrowly and construe contract ambiguities against the facility as the party that drafted the 

arbitration agreement. WDI Meredith & Co. v. Am. Telesis, Inc., 359 S.C. 474, 480, 597 S.E.2d 885 

(Ct. App. 2004). Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663, 668 (2007). 

Determinations of arbitrability are subject to de novo review, but if any evidence reasonably 

supports the circuit court's factual findings, this court will not reverse those findings. Aiken v. 

World Fin. Corp. of S.C., 373 S.C. 144, 148, 644 S.E.2d 705, 707 (2007). 

ARGUMENT 

The question of arbitrability of a claim is usually an issue for judicial determination, unless 

the parties submit otherwise. Zabinski v. Bright Acres Associates, 346 S.C. 580, 553 S.E.2d 110 

(2001); AT&T Techs., Inc. v. Communications Workers of America, 475 U.S. 643, 649, 106 S.Ct. 
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1415, 1419 89 L.E.2d 648 (1986); Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, 422 

S.C. 544, 554, 813 S.E.2d 292, 297 (Ct.App. 2018). “Arbitration is a matter of contract, and a 

party cannot be required to submit to arbitration any dispute which he has not agreed to submit.” 

Zabinski, 346 S.C. at 597, 553 S.E.2d at 118. 

A party moving to compel arbitration must demonstrate first that a valid arbitration 

agreement exists. Weaver, 2020 WL 4342679 at *1; Aiken v. World Finance Corp. of S.C., 373 

S.C. 144, 644 S.E.2d 705 (2007); MBNA America Bank, N.A. v. Christianson, 377 S.C. 210, 659 

S.E.2d 209 (Ct.App. 2008). While there is a presumption in favor of arbitration, “it does not apply to 

the existence of such an agreement or to the identity of the parties who may be bound to such an 

agreement.” Wilson, 426 S.C. at 337, 827 S.E.2d at 173; EEOC v. Waffle House, 534 U.S. 279, 293-

294, 122 S.Ct. 754, 764, 151 L.E.2d 755 (2014); see Volt Information Sciences, Inc. v. Board of 

Trustees of Leland Stanford Junior Univ., 489 U.S. 468, 478, 109 S.Ct. 1248, 103 L.E.2d 488 (1989) 

(“[W]e have recognized that the FAA does not require parties to arbitrate when they have not agreed 

to do so”). 

A. Defendants Failed to Present a Valid Healthcare Power of Attorney for Decedent, 

Rendering the Arbitration Agreement Defective. 

 

This motion can be resolved by a South Carolina Supreme Court case from March of 2021.  

Arredondo v. SNH SE Ashley River Tenant, LLC, 433 S.C. 69 (2021), is on point, dispositive, and 

conspicuously absent from Defendant’s memorandum, despite counsel’s telephone acknowledgment 

that its argument is inconsistent with Arredondo.  In Arredondo, the South Carolina Supreme Court 

held that a general durable power of attorney for decisions regarding all types of personal and real 

property, including “choses in action,” does not provide the agent the authority to sign pre-dispute 

arbitration agreements requiring arbitration of certain claims by a resident against a facility.  

Arredondo, 433 S.C. at 78-79.  The Supreme Court further held that the provision of a general 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2022 A

pr 11 9:47 A
M

 - D
O

R
C

H
E

S
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2021C
P

1801030

ROA  216



durable power of attorney permitting the agent to enter agreements concerning transfers of property 

also did not authorize the signing of an arbitration agreement.  In this regard, the Court noted the 

difference between a property right and a constitutional right.  Arredondo, 433 S.C. at 79.  Thus, 

unless the general durable power of attorney permitted decisions related to constitutional rights, it 

would appear that a durable power of attorney does not convey the right to the holder or agent to 

waive constitutional rights, including the right to a jury trial under the Seventh Amendment.  

However, it is clear in this case, Ms. Dunham did not have durable power of attorney. 

Moreover, Ms. Dunham does not have healthcare power of attorney, as Exhibit 3 is not 

signed by Decedent.  In fact, the signature for principal reflects Ms. Dunham’s signature, witnessed 

by Veronica Gee.  (Exhibit 3 to Defendant’s Memorandum at 6.)  Defendant’s memorandum fails 

to explain this facially invalid healthcare power of attorney, glossing over the lack of execution by 

Decedent.  Nonetheless, even if this healthcare power of attorney was valid, which it is not, it still 

would not convey authority to Ms. Dunham to waive Decedent’s constitutional rights.  Arredondo 

sets forth the standard regarding whether a healthcare power of attorney can convey the authority to 

waive a principal’s constitutional rights.  In Arredondo, the Supreme Court held that language in a 

healthcare power of attorney giving the holder the right to make necessary healthcare decisions could 

not give the right to sign an arbitration agreement unless the arbitration agreement was necessary to 

the implantation of a health care decision. Arredondo, 433 S.C. at 81-84.  Further, a healthcare power 

of attorney authorizing the holder or agent to pursue legal action does not grant the agent the 

authority to execute an arbitration clause.  Arredondo, 433 S.C. at 85.  Thus, Arredondo implies that 

courts can consider whether the arbitration agreement is necessary for the facility to provide care in 

making the determination as to the effect of an arbitration agreement.  
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However, here, Defendant is estopped from making this argument, as its Memorandum in 

Support of its Motion to Compel Arbitration states that “[t]he Arbitration Agreement by its plain 

language was not a precondition of admission to the Facility and simply could not have been an 

adhesion or “take it or leave it” contract.  Ms. Dunham had the option not to enter into the Arbitration 

Agreement on behalf of her mother”.  (Defendant’s Memo at 9.) 

Here, because Ms. Dunham did not have healthcare power of attorney or general power of 

attorney conveying the authority to waive constitutional rights, the Arbitration Agreement has no 

effect as to Decedent, her estate, or her heirs. 

II. Defendant’s Merger Argument Suffers from the Same Defect as the Arbitration 

Agreement. 

 

Defendant argues that the Arbitration Agreement merges into the Agreement for Care.  

However, the Agreement for Care was signed by Ms. Dunham.  Exhibit 1 to Defendant’s 

Memorandum at 12.  As set forth above, Defendant possessed the invalid and unexecuted power of 

attorney, and thus, Defendants know that Ms. Dunham did not have the legal authority to bind 

Decedent or her estate with respect to the terms of the Agreement for Care.  Thus, there is not valid 

agreement to consider for purposes of merger. 

III. Defendant’s Apparent Authority Argument Is Misplaced. 

Defendant knew or should have known that Ms. Dunham did not hold a legally valid 

healthcare power of attorney, as it is in the business of contracting with individuals with healthcare 

power of attorney on a regular basis.  Further, Defendant was in the position validate same before 

undertaking care of Decedent to ensure that it did not commit a battery on Decedent.  Nonetheless, 

Ms. Dunham’s mistake as to her authority was, at worst, mutual mistake, leaving Defendant with 

equitable remedies such as quantum meruit for payment for services rendered.   Mutual mistake does 

not validate an otherwise invalid contract.   
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“A party may be unjustly enriched when it has and retains benefits or money which in justice 

and equity belong to another.” Dema v. Tenet Physician Servs.-Hilton Head, Inc., 383 S.C. 115, 123, 

678 S.E.2d 430, 434 (2009). “To recover restitution in the context of unjust enrichment, the plaintiff 

must show: (1) he conferred a non-gratuitous benefit on the defendant; (2) the defendant realized 

some value from the benefit; and (3) it would be inequitable for the defendant to retain the benefit 

without paying the plaintiff for its value.” Inglese v. Beal, 403 S.C. 290, 297, 742 S.E.2d 687, 691 

(Ct.App.2013).  This equitable remedy would not extend to the arbitration agreement, as the remedy 

does not enforce a contract, but simply is the remedy in the absence of a contract.  Thus, merger into 

an invalid agreement for care is improper. 

CONCLUSION 

As Defendant lacks a valid arbitration agreement executed by either Decedent or someone with legal 

authority on her behalf, Defendant’s Motion to Compel Arbitration must be denied.56 Leinbach 

Invs., LLC v. Magnolia Paradigm, Inc., 411 S.C. 466, 479, 769 S.E.2d 242, 249 (Ct. App. 2014) 

Respectfully submitted, this 11th, day of April, 2022. 

 

 

STROM LAW FIRM, LLC 

 

s/ Mario A. Pacella________________ 

Mario A. Pacella (S.C. Bar No. 68488) 

Amy E. Willbanks (S.C. Bar No. 69331)  

6923 N. Trenholm Road, Suite 200 

Columbia, SC 29206 

Phone: (803) 252-4800 

mpacella@stromlaw.com 

awillbanks@stromlaw.com 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 ) FIRST  JUDICIAL CIRCUIT 
COUNTY OF DORCHESTER ) CASE NO. 2021-CP-18-01030 
   
TAMMY CHINA, 
as Personal Representative 
for the Estate of Emma Lee James, 

) 
) 
) 

                     

 )  
 

MOTION TO ALTER, AMEND, AND/OR 
RECONSIDER ORDER DENYING 

MOTION TO COMPEL ARBITRATION 
 
 
 
 

 

 Plaintiff, ) 
 ) 
 vs. ) 
 ) 
PALMETTO HALLMARK OPERATING, 
LLC d/b/a Hallmark Healthcare Center and 
ELITE PATIENT CARE OF SOUTH 
CAROLINA, PC, 

) 
) 
) 
) 

 ) 
 Defendants. )  
 
TO: THE HONORABLE R. MARKLEY DENNIS, JR., Presiding Judge, and MARIO A. 

PACELLA, ESQUIRE, JESSICA L. FICKLING, ESQUIRE, and AMY E. 
WILLBANKS, ESQUIRE, all of STROM LAW FIRM, Attorneys for Plaintiff 

 
NOW COMES Defendant Palmetto Hallmark Operating, LLC d/b/a Hallmark Healthcare 

Center (the “Facility”), by and through its undersigned counsel, pursuant to Rule 59(e), SCRCP, 

and, on the grounds set forth below, hereby most respectfully moves this Honorable Court to 

alter, amend, and/or reconsider its Order filed May 4, 2022, denying the Facility’s motion to 

compel arbitration (the “Subject Order”). 
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1. The Facility asks the Court to (re)consider and expressly rule on each and 
every distinct issue/argument it raised in support of the Underlying Motion,1 
i.e., each and every distinct issue/argument set forth in the Underlying 
Motion itself, in the Memo in Support of the Underlying Motion,2 and via 
oral argument, all of which is/are hereby incorporated herein by reference. 

 
See Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (“[O]ur 

rules contemplate two basic situations in which a party should consider filing a Rule 59(e) 

motion.  A party may wish to file such a motion when she believes the court has misunderstood, 

failed to fully consider, or perhaps failed to rule on an argument or issue, and the party wishes 

for the court to reconsider or rule on it.  A party must file such a motion when an issue or 

argument has been raised, but not ruled on, in order to preserve it for appellate review.”) 

(emphasis in original). 

                                                 
1  The “Underlying Motion” refers to the motion that was decided via the Subject 

Order, i.e., the Facility’s Motion to Compel Arbitration, which was filed January 21, 2022, and 
heard April 13, 2022, via WebEx. 

2  The “Memo in Support of the Underlying Motion” refers to the Facility’s 
supporting memorandum filed April 8, 2022. 
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2. The merger/equitable estoppel analysis in the Subject Order is erroneous, to 
include, without limitation, the Court’s citation to irrelevant authority that 
pertains to the wrong test for equitable estoppel.  The Court should have 
found (1) that the Admission Agreement and the Arbitration Agreement 
merged and (2) that, because Ms. James effectively embraced and directly 
benefitted from the Admission Agreement, Plaintiff is estopped to deny the 
enforceability of the Admission Agreement and the Arbitration Agreement 
merged therewith. 

 
(a) The Subject Order reflects the Court’s misapprehension of the 

Facility’s merger/equitable estoppel argument, as evidenced by the 
following incorrect statements contained therein: 

   
(i) “The basis of [the Facility’s] Motion is that a valid and 

enforceable arbitration agreement exists between the parties.”3 
 
(ii) “Because Emma Dunham lacked legal authority to enter into 

legal agreements on behalf of her mother, neither the 
Arbitration Agreement nor the Admission Agreement can be 
considered to be valid.”4 

 
(iii) “[T]he Court must determine (1) if the Arbitration Agreement 

merged with and was a part of the Admission Agreement such 
that Decedent James’ estate would be equitably estopped from 
denying the Arbitration Agreement’s validity, and (2) if Ms. 
Dunham had actual or apparent authority to enter the 
Arbitration Agreement on behalf of Decedent James.”5   

 
The Facility’s merger/equitable estoppel argument is a standalone argument.  It does not 

depend on any showing of authority (actual or apparent or otherwise) on the part of Ms. Dunham 

or otherwise on the existence of any valid and enforceable agreement between the parties.  

Wilson v. Willis, 426 S.C. 326, 338, 827 S.E.2d 167, 174 (2019) (“South Carolina has recognized 

several theories that could bind nonsignatories to arbitration agreements under general principles 

of contract and agency law, including . . . estoppel.”); see also Coleman v. Mariner Health Care, 

Inc., 407 S.C. 346, 354–55, 755 S.E.2d 450, 455 (2014) (acknowledging the possibility of 

                                                 
3  (Subject Order p. 1.) 
4  (Subject Order p. 2.) 
5  (Subject Order p. 2.) 
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enforcing an arbitration agreement against a nonsignatory via merger and equitable estoppel); id. 

(explaining that “Appellants’ equitable estoppel argument,” which “[wa]s premised on 

[Appellants’] contention that, under state law, the admission agreements and the [arbitration 

agreements] merged,” as follows: “Appellants contend that even if Sister lacked capacity to 

execute the [arbitration agreement] . . . , she is nevertheless equitably estopped to deny the 

[arbitration agreement’s] enforceability.”) (emphasis added). 

Conceptually, the Facility’s merger/equitable estoppel argument is not an argument for 

the enforceability of the Admission Agreement/Arbitration Agreement but rather an argument 

for Plaintiff to be estopped to deny the enforceability of the Admission Agreement/Arbitration 

Agreement.  In short, the idea is that the Admission Agreement and the Arbitration Agreement 

merged, and Ms. James having effectively embraced and directly benefitted from the Admission 

Agreement, Plaintiff is estopped to deny the enforceability not only of the Admission Agreement 

and but also the Arbitration Agreement merged therewith.  And by its very nature, i.e., because 

the Facility’s argument in favor of direct benefits estoppel is based on the direct benefits Ms. 

James received under the Admission Agreement (with which the Arbitration merged), this 

argument applies with equal force to estop Plaintiff from denying the enforceability of the 

Admission Agreement and the Arbitration Agreement merged therewith.   

Accordingly, as to the Facility’s merger/equitable estoppel argument, any analysis by the 

Court regarding the Admission Agreement/Arbitration Agreement’s supposed lack of 

enforceability—e.g., that Ms. Dunham lacked authority to sign the Admission 

Agreement/Arbitration Agreement on behalf of Ms. James under the law of agency6 and/or under 

the South Carolina Adult Health Care Consent Act (the “AHCCA”), S.C. Code Ann. §§ 44-66-

                                                 
6  (See Subject Order pp. 6–7 (regarding principles of agency).)   
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10 to -80,7 and/or because Ms. Dunham lacked power of attorney over Ms. James8—is beside the 

point and unavailing to refute the Facility’s merger/equitable estoppel argument, which, again, 

turns not on the question of whether the Arbitration Agreement is enforceable but whether 

Plaintiff is estopped to deny its enforceability. 

(b) The Court’s merger analysis is erroneous. 

In Coleman, even though our Supreme Court found against merger on the particular facts 

then before it, the Court nonetheless confirmed the validity of the general proposition of law on 

which the Coleman appellants based their merger/equitable estoppel argument: 

Appellants contend that even if Sister lacked capacity to execute 
the AA under the Act, she is nevertheless equitably estopped to 
deny the AA’s enforceability.  The circuit court held there was no 
estoppel here, and we agree. 

 
Appellants’ equitable estoppel argument is premised on their 
contention that, under state law, the admission agreements and the 
AAs merged.  In South Carolina, 
 

The general rule is that, in the absence of anything 
indicating a contrary intention, where instruments 
are executed at the same time, by the same parties, 
for the same purpose, and in the course of the same 
transaction, the courts will consider and construe 
the documents together.  The theory is that the 
instruments are effectively one instrument or 
contract. 

 
Klutts Resort Realty, Inc. v. Down’Round Dev. Corp., 268 S.C. 80, 
88, 232 S.E.2d 20, 24 (1977). 
 
Here, the documents were executed at the same time, by the same 
parties, for the same purposes, and in the course of the same 
transaction.  Unless there is a contrary intention, appellants are 
correct that there was a merger. 
 

407 S.C. at 354–355, 755 S.E.2d at 455 (emphasis added). 

                                                 
7  (See Subject Order pp. 2, 4 (regarding the AHCCA).) 
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Here, the Court has erred in rejecting the Facility’s merger argument, failing to recognize 

material differences between the facts and arguments involved in the instant case and those that 

controlled (or were simply not addressed in) Coleman and its progeny, Thompson v. Pruitt Corp., 

416 S.C. 43, 784 S.E.2d 679 (Ct. App. 2016), and Hodge v. UniHealth Post-Acute Care of 

Bamberg, LLC, 422 S.C. 544, 813 S.E.2d 292 (Ct. App. 2018). 

The Subject Order wrongfully concludes that the Admission Agreement and the 

Arbitration Agreement are separate contacts that do not merge.  (Subject Order pp. 4–6.)  The 

merger question examines whether, “where instruments are executed at the same time, by the 

same parties, for the same purpose, and in the course of the same transaction,”9 as indeed the 

Admission Agreement and the Arbitration Agreement were here,10 there is evidence to upset the 

presumption in favor of merger, i.e., the presumption that the contracting parties intended the 

instruments to be construed together as effectively one contract.  This is a question of the parties’ 

intention.  Id. at 355, 755 S.E.2d at 455 (“in the absence of anything indicating a contrary 

intention . . .”) (emphasis added).  And “in attempting to ascertain th[e] [parties’] intention,” our 

courts “endeavor to determine the situation of the parties, as well as their purposes, at the time 

the contract was entered into.”  Klutts, 268 S.C. at 89, 232 S.E.2d at 25. 

                                                                                                                                                             
8  (See Subject Order pp. 2–3, 6–7 (regarding power of attorney).) 
9  Coleman, 407 S.C. at 355, 755 S.E.2d at 455.  
10  To be clear, Coleman unequivocally answers the question of whether the instant 

Admission Agreement and Arbitration Agreement were executed at the same time, by the same 
parties, for the same purposes, and in the course of the same transaction: they were.  As the 
Coleman Court expressly observes regarding the admission and arbitration agreements before it 
(which in this respect—but not in respect of the material facts bearing on the question of whether 
the presumption of merger is rebutted—are no different from the instant agreements), “the 
documents were [indeed] executed at the same time, by the same parties, for the same purposes, 
and in the course of the same transaction.”  407 S.C. at 355, 755 S.E.2d at 455 (emphasis 
added).    
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For the merger presumption to mean anything in practice, it cannot be upset based on 

mere conjecture, but only on actual evidence that—notwithstanding the concurrence of all the 

particular circumstances necessary for the presumption to even arise in the first place (same time, 

parties, purpose, and transaction)—can nonetheless support a reasonable, non-speculative 

inference that the parties’ intention was contrary to merger.  Cf. The Huffines Co., LLC v. 

Lockhart, 365 S.C. 178, 188, 617 S.E.2d 125, 130 (Ct. App. 2005) (“[V]erdicts may not be 

permitted to rest upon surmise, conjecture, or speculation.”).  No such inference can be drawn 

here.  Indeed, it does not even make sense that the parties would have intended the Admission 

Agreement and the Arbitration Agreement not to merge. 

Unlike the arbitration agreements at issue in Coleman, Hodge, and Thompson, all of 

which provided that they could be disclaimed or revoked within 30 days of their signing (while 

the corresponding admission agreements contained no such provision), the instant Arbitration 

Agreement has no such disclaimer/revocation provision.  (See Arbitration Agreement.)  

Moreover, while the instant Admission Agreement does contain an “Entire Agreement” clause, it 

does not reference the Arbitration Agreement as a separate contract.  (Admission Agreement p. 

12.)  Indeed, directly contradicting the idea of “separatedness” (in the parlance of the Coleman 

Court11), the “Entire Agreement” clause in the instant Admission Agreement expressly states 

that “other Admissions materials” are part of the Admission Agreement, thereby expressly 

contemplating the lack of its own supposed “separatedness.”  (Admission Agreement p. 12.)  

Without question, the Arbitration Agreement is among these other Admissions materials.  See 

Stott v. White Oak Manor, Inc., 426 S.C. 568, 571–72, 828 S.E.2d 82, 84 (Ct. App. 2019) (“The 

                                                 
11  407 S.C. at 356, 755 S.E.2d at 455 (explaining how, in Coleman—unlike the 

instant case—the “Entire Agreement” clause expressly referred to a separate arbitration 
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same day as Decedent’s admission to White Oak, Stott, acting as Decedent’s authorized 

representative, signed White Oak’s admission documentation––including the Arbitration 

Agreement.”) (emphasis added) (internal footnote omitted); Hodge, 422 S.C. at 550, 813 S.E.2d 

at 295 (“Her husband . . . executed various documents related to her admission, including an 

Arbitration Agreement and an Admission Agreement.”) (emphasis added)).  The Court’s 

conclusory finding that there is ambiguity in this regard12 is unsupported and erroneous. 

To be sure, the Arbitration Agreement was optional, i.e., agreeing to arbitration was not 

required to gain admission to the Facility.  But all this means is that it did not have to be agreed 

to for Ms. James to be admitted, i.e., the Arbitration Agreement did not have to be executed at 

all.  It does not mean that the Arbitration Agreement did not become a part of the admissions 

materials once it was in fact agreed to.  Indeed, the fact that the Arbitration Agreement was not 

required for admission underscores its connectedness to the Admission Agreement.  The two go 

together hand in glove.  Without the hand (the Admission Agreement), there is no reason for the 

glove (the Arbitration Agreement). 

Moreover, while it is true that the Arbitration Agreement is not necessary to the 

Admission Agreement, the converse is not true: The Admission Agreement is necessary to the 

Arbitration Agreement.  That is, the Admission Agreement could have stood on its own, i.e., 

without the Arbitration Agreement ever having been executed, in which case no question of 

merger would have even arisen to begin with—but that is not what happened.  The Arbitration 

Agreement was in fact executed, and it was executed under the particular circumstances that give 

                                                                                                                                                             
agreement and, thus, “recognize[d] the ‘separatedness’ of the [arbitration agreement] and the 
admission agreement, not a merger of the two contracts.”) (emphasis added). 

12  (Subject Order pp. 4–5 (“While the Admission Agreement purports to incorporate 
admissions materials into itself “by reference herein”, when viewed alongside the other details of 
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rise to the presumption of merger—same time, parties, purpose, and transaction—but unlike the 

Admission Agreement, which is capable of making sense either standing alone or together with 

the Arbitration Agreement, the Arbitration Agreement only makes sense together with the 

Admission Agreement, which is its (the Arbitration Agreement’s) sole reason for being.  (See 

Arbitration Agreement (providing for arbitration of “any controversy or dispute between the 

parties arising out of or relating to Facility’s Admission Agreement, or breach thereof, or relating 

in any way to Resident’s stay at Facility, or to the provisions of care or services to Resident . . . 

.”); id. (“This [Arbitration] Agreement shall remain in effect for all care rendered at Facility . . . 

.”).) 

Even though the Arbitration Agreement was not a condition of admission, it was agreed 

to in conjunction with admission; whereupon, it was intended to be considered and construed 

together with the Admission Agreement, such that the two were effectively one instrument 

governing various interrelated aspects of Ms. James’s relationship with the Facility: the 

Admission Agreement setting forth the terms of her admission, the Arbitration Agreement 

providing for arbitration of disputes arising out of her admission.  (Compare Admission 

Agreement (setting forth the terms of Ms. James’s admission to the Facility) with Arbitration 

Agreement (providing for arbitration of disputes arising out of Ms. James’s admission to the 

Facility).) 

Also absent here is the type of discrepancy the Hodge Court pointed out with respect to 

the respective provisions of the admission and arbitration agreements before it as to the 

governing law.  422 S.C. at 562, 813 S.E.2d at 302.  (Compare Admission Agreement p. 10 

(providing “This Agreement will be governed by and construed in accordance with applicable 

                                                                                                                                                             
the agreements, it creates at best an ambiguity as to merger when taken in context of the totality 
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Federal regulations and those laws of the State in which Facility is located.”) with Arbitration 

Agreement (providing that, “because the services and reimbursement thereof effect a transaction 

involving interstate commerce, the enforcement of this Arbitration Agreement . . . shall be 

governed by the Federal Arbitration Action;” but also providing that arbitration shall be “as 

provided by the South Carolina Alternate Dispute Resolution/Mediation Rules”).)  Essentially, 

both instruments provide that South Carolina law applies except where displaced by federal law.  

This provides no reasonable inference of an intent contrary to merger.     

Similarly, and contrary to the view expressed in the Subject Order,13 the survival of the 

Arbitration Agreement is no evidence of “separatedness.”  The only reason for the Arbitration 

Agreement is the Admission Agreement, i.e., the Arbitration Agreement covers disputes relating 

to/arising out of the Admission Agreement.  So yes, the Arbitration Agreement would remain in 

effect after termination of the Admission Agreement, but all this means is that any claims 

relating to/arising out of the Admission Agreement would still have to be arbitrated even if they 

are not asserted until after termination of the Admission Agreement.  In other words, the 

Arbitration Agreement is still connected to the Admission Agreement even after the termination 

of the Admission Agreement.  This is simply how arbitration agreements work.  See Hooters of 

America, Inc. v. Phillips, 39 F. Supp. 2d 582, 612–13 (D.S.C. 1998) (“Under South Carolina 

arbitration law, the duty to arbitrate under an arbitration clause in a contract survives termination 

of the contract.”). 

The fact that the Admission Agreement and the Arbitration Agreement have their own 

titles, are separately paginated, and are separately signed provides no reasonable inference of an 

                                                                                                                                                             
of the circumstances . . . .”).) 
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intent contrary to merger.  Respectfully, to point to such things, as the Subject Order does,14 is 

really to do no more than to point out that the Admission Agreement and the Arbitration 

Agreement are separate instruments, a fact which does not actually suggest anything probative 

about the intent of the contracting parties as to whether they should be construed together.  

Indeed, the question of merger will not arise in the first place unless there are multiple 

instruments involved.  Obviously, it cannot be the case that the mere existence of the necessary 

factual predicate for the question of merger to arise, i.e., separate instruments, shows an intention 

contrary to merger.   

And—besides the fact, explained elsewhere, that there is no ambiguity in regard to the 

merger of the Admission Agreement and the Arbitration Agreement—to fall back on the idea 

that any ambiguity in this regard must be construed against the Facility as the drafter makes no 

sense in this context.  It must be remembered that merger is the default position, i.e., it is 

presumed, and that this presumption arises only upon the occurrence of a specific set of 

circumstances, those being, as stated in the above-quoted passage from Coleman, where, as here, 

the instruments are executed at the same time, by the same parties, for the same purpose, and in 

the course of the same transaction.  When all these align—same time, same parties, same 

purpose, same transaction—our courts will consider and construe the documents together unless 

there is evidence of a contrary intention.  The plain language of the rule endorsed in Coleman is 

to the effect that to upset the merger presumption requires evidence “indicating [(i.e., 

affirmatively showing)] a contrary intention.”  407 S.C. at 355, 755 S.E.2d at 455.  To allow the 

merger presumption to be upset based on evidence that is merely ambiguous—i.e., that does not 

                                                                                                                                                             
13  (Subject Order p. 4 (“Further, the Arbitration Agreement by its very language 

distinguishes between itself and the Admission Agreement, stating that the Arbitration 
Agreement will survive any ‘breach of this Agreement or the Admission Agreement.’”).) 
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even go so far as to clearly indicate a contrary intention, but at most might (or might not) reflect 

a contrary intention—is to allow the exception to devour the rule. 

Respectfully, the Court’s finding against merger relies on speculation, not evidence from 

which a reliable conclusion can reasonably be drawn regarding the contracting parties’ intent.  It 

must be remembered that the presumption of merger arises only where the four elements of time, 

parties, purpose, and transaction coincide—as the all do here.  Coleman, 407 S.C. at 354–355, 

755 S.E.2d at 455.  If even one of these is lacking there is no merger.  This is why, for the 

merger presumption to mean anything in practice, it cannot be upset based on mere conjecture, 

but only on actual evidence that—notwithstanding the concurrence of all the particular 

circumstances necessary for the presumption to even arise in the first place (same time, parties, 

purpose, and transaction)—can nonetheless support a reasonable, non-speculative inference that 

the parties’ intention was contrary to merger.  Cf. Huffines, 365 S.C. at 188, 617 S.E.2d at 130 

(“[V]erdicts may not be permitted to rest upon surmise, conjecture, or speculation.”).  The 

merger presumption is “earned,” so to speak, by the fact that for it even to arise in the first place 

there must be, as there is here, a concurrence of particular circumstances (same time, parties, 

purpose, and transaction).  It is the very rarity of this concurrence that both safeguards against 

the overzealous application of the merger doctrine and justifies ascribing to it (the concurrence) 

the presumptive intent of merger. 

The Court should have found that the Arbitration Agreement merged with the Admission 

Agreement.  The instruments were executed at the same time, by the same parties, for the same 

purposes, and in the course of the same transaction, the whole of which related to Ms. James’s 

admission to the Facility and would not have been done at all but for her admission to the 

                                                                                                                                                             
14  (Subject Order p. 4.) 
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Facility.  Any finding against merger improperly relies on speculation, not evidence from which 

a reliable conclusion can reasonably be drawn regarding the contracting parties’ intent. 

(c) The Court’s equitable estoppel analysis is erroneous. 

The view of equitable estoppel reflected in the Subject Order misapprehends our 

Supreme Court’s decision in Wilson, 426 S.C. at 338, 827 S.E.2d at 174 (observing that South 

Carolina has recognized a number of theories that could bind nonsignatories to arbitration 

agreements, including estoppel).  The Wilson Court favorably discussed the framework of the 

direct benefits test—which test the Court of Appeals had applied in the decision then before the 

Wilson Court on writ of certiorari, which followed the Court of Appeals’ earlier decision in 

Pearson v. Hilton Head Hospital, 400 S.C. 281, 733 S.E.2d 597 (Ct. App. 2012), and under 

which the Facility contends Plaintiff is estopped from refusing to comply with the Arbitration 

Agreement here, where Ms. James received direct benefits (in the form of her admission and 

care/treatment at the Facility) from the Admission Agreement with which the Arbitration 

Agreement was merged.  Wilson, 426 S.C. at 340–345, 827 S.E.2d at 175–177; see also id. at 

340, 827 S.E.2d at 175 n.6 (while expressing no opinion on the petitioner’s alternative argument 

based on the application of the state’s “traditional” six-factor test for estoppel, which the Wilson 

Court found unpreserved for review, observing nonetheless that that test, i.e., “[t]he traditional 

test referenced by [the] [p]etitioners,” “has been analyzed most-often in non-arbitration cases”) 

(emphasis added).  In other words, Wilson supports the use of the direct benefits test to answer 

the question of equitable estoppel in an arbitration case like this, without any resort to another 

test for equitable estoppel, such as that addressed in the Kelly and Strickland cases cited in the 

Subject Order.  (Subject Opinion p. 5 (“Further, the Estate of Emma James cannot be equitably 

estopped from denying enforcement of the Arbitration Agreement.  ‘Equitable estoppel is a 
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contract defense and the party asserting this defense bears the burden of proving all of its 

elements.’  Kelly v. Logan, Jollev & Smith, 383 S.C. 626, 638, 682 S.E.2d 1, 7 (Ct. App. 2009). 

Equitable estoppel requires proof that the party to be estopped acted in a way amounting to a 

false representation.  Strickland v. Strickland, 375 S.C. 76, 84, 650 S.E.2d 465, 470 (2007). 

Palmetto Hallmark cannot meet its burden to establish this element.”).)15 

Moreover, the Subject Order incorrectly interprets Wilson as follows: 

As the Supreme Court explained in Wilson, to successfully assert 
direct benefits estoppel, the arbitration agreement must be a clause 
within the larger admissions agreement, and the plaintiff must be 
seeking to assert causes of action that arise from and are created by 
the contract.  Here, as explained above and below, the Admission 
Agreement and optional Arbitration Agreement are separate 
documents that did not merge.  Second, Plaintiff does not assert 
breach of contract, or a violation of contractual duties, and instead 
has brought his lawsuit under a negligence theory arising from 
common law duties. 

 
(Subject Order p. 6.) 
 

What Wilson actually explains is that the key to determining when direct benefits 

estoppel may be applied is not whether the claims at issue rely on contract terms to impose 

liability but whether benefits to the nonsignatory are direct or indirect.  Wilson, 426 S.C. at 340–

41, 827 S.E.2d at 175 (“Under direct benefits estoppel, [a] nonsignatory is estopped from 

refusing to comply with an arbitration clause ‘when it receives a direct benefit from a contract 

containing an arbitration clause.  In the arbitration context, the doctrine recognizes that a party 

may be estopped from asserting that the lack of his signature on a written contract precludes 

enforcement of the contract’s arbitration clause when he has consistently maintained that other 

provisions of the same contract should be enforced to benefit him.  Stated another way, [u]nder 

                                                 
15  To be clear, neither Kelly nor Strickland was an arbitration case, and both cases 

relied on the traditional six-factor test for estoppel, Kelly, 383 S.C. at 638, 682 S.E.2d at 7, 
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the direct benefits theory of estoppel, a nonsignatory may be compelled to arbitrate where the 

nonsignatory knowingly exploits the benefits of an agreement containing an arbitration clause, 

and receives benefits flowing directly from the agreement . . . .”) (internal citations and quotation 

marks omitted); id. at 343, 827 S.E.2d at 176 (“It is important to distinguish direct benefits from 

indirect benefits because when the benefits to a nonsignatory are merely indirect, arbitration 

cannot be compelled.  A benefit is direct if it flows directly from the agreement.  In contrast, any 

benefit derived from an agreement is indirect where the nonsignatory exploits the contractual 

relationship of the parties, but does not exploit (and thereby assume) the agreement itself.”) 

(internal citations omitted).  Direct benefits estoppel simply recognizes, and remedies, the patent 

inequity that would result if a party were able to enjoy direct benefits under an agreement 

containing an arbitration clause (which is the case here because the Admission Agreement and 

the Arbitration Agreement merge) while at the same time denying that the arbitration clause is 

enforceable. 

Here, Ms. James was a direct beneficiary.  Indeed, to deny her receipt of such benefits is 

illogical and objectively unreasonable, as it would require wholly discrediting the entirety of her 

residency: every night’s stay, every meal, every amenity/service provided, every instance of 

care/treatment, essentially every moment at the Facility—even Plaintiff’s complaint does not go 

nearly so far as that.  (See Comp.) 

Properly viewing the Admission Agreement and the Arbitration Agreement as merged, 

Ms. James received the benefit of her admission to the Facility, including, without limitation, the 

room, board, care, and treatment she received therein.  Respectfully, the Court should have found 

that the Arbitration Agreement merged with the Admission Agreement and that Plaintiff is 

                                                                                                                                                             
Strickland, 375 S.C. at 84–85, 650 S.E.2d at 470, not the direct benefits test. 
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estopped to deny the Admission Agreement/Arbitration Agreement’s enforceability, Ms. James 

having effectively embraced the contract with the Facility for the purpose of her admission and 

receipt of the benefits thereof. 

3. The Subject Order incorrectly states—in conclusory fashion, without 
actually citing any legal or factual support—that “the only relevant and 
necessary evidence for the Court to make its determination is already 
available for the Court’s review.  Any further discovery with the goal of 
revisiting the arbitrability of this case would only serve to protract this 
litigation, waste judicial resources, and increase costs for both parties 
unnecessarily.”16 

 
A true agency relationship may be established by evidence of actual or apparent 

authority.  R & G Const., Inc. v. Lowcountry Reg’l Transp. Auth., 343 S.C. 424, 432, 540 S.E.2d 

113, 117 (Ct. App. 2000).  “Agency is the fiduciary relationship that arises when one person (a 

‘principal’) manifests assent to another person (an ‘agent’) that the agent shall act on the 

principal's behalf and subject to the principal’s control.”  Froneberger v. Smith, 406 S.C. 37, 49, 

748 S.E.2d 625, 631 (Ct. App. 2013) (quoting Restatement (Third) of Agency § 1.01 (2006)).  

“An agreement may result in the creation of an agency relationship although the parties did not 

call it an agency and did not intend the consequences of the relationship to follow.  Agency may 

be proved by circumstantial evidence showing a course of dealing between the two parties.”  

Peoples Fed. Sav. & Loan Ass’n v. Myrtle Beach Golf & Yacht Club, 310 S.C. 132, 145–46, 425 

S.E.2d 764, 773 (Ct. App. 1992).  The doctrine of apparent authority provides that a principal 

may be bound by the acts of it agent when the principal has placed the agent in a position such 

that third parties are reasonably led to believe the agent has certain authority and they in turn 

deal with the agent in reliance on this manifestation.  Eadie v. H.A. Sack Co., 322 S.C. 164, 171, 

470 S.E.2d 397, 401 (Ct. App. 1996). 

                                                 
16  (Subject Order p. 7.) 
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“When a principal, by any such acts or conduct, has knowingly caused or permitted 

another to appear to be his agent, either generally or for a particular purpose, he will be estopped 

to deny such agency to the injury of third persons who have in good faith and in the exercise of 

reasonable prudence dealt with the agent on the faith of such appearances.”  R & G Const., 343 

S.C. at 433, 540 S.E.2d at 118 (Ct. App. 2000). 

Moreover, authority can be supplied to an agent retroactively by express or implied 

ratification.  See Brazell Bros. Contractors v. Hill, 245 S. C. 69, 74, 138 S.E.2d 835, 837 (1964) 

(“Ratification, as the term implies, is the adoption by one person of an act done or bargain made 

for him by another under such circumstances that he would not have been bound but for his 

subsequent assent.”).  “Ratification, as it relates to the law of agency, may be defined as the 

express or implied adoption and confirmation by one person of an act or contract performed or 

entered into on his behalf by another who at the time assumed to act as his agent.”  Fuller v. E. 

Fire & Cas. Ins. Co., 240 S. C. 75, 89, 124 S.E.2d 602, 608 (1962).  It is not necessary for a 

principal to be present at the time of the commission of his agent’s act in order for him to ratify 

that act.  See State v. Waldrop, 73 S. C. 60, 52 S.E. 793, 795 (1905) (“The presiding judge ruled 

that he could ratify the act of the agent, whether he was present or not, and in this we see no 

error.”). 

These principles relating to the law of agency potentially provide an additional, 

independent basis on which to grant the Underlying Motion.  Their application is fact dependent, 

and in no reasonable way can it be said “that the only relevant and necessary evidence for the 

Court to make its determination [thereon] is already available for the Court’s review” such that 

“further discovery with the goal of revisiting the arbitrability of this case would only serve to 
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protract this litigation, waste judicial resources, and increase costs for both parties 

unnecessarily.”   

WHEREFORE, for the foregoing reasons (and, again, for that matter, for all of the 

reasons previously advanced to the Court in and in support of the Underlying Motion (both those 

advanced in writing and those advanced via oral argument), all of which the Facility incorporates 

by reference herein and asks the Court to (re)consider and expressly rule upon in full), the 

Facility asks that the Court alter, amend, and/or reconsider the Subject Order in favor of an order 

granting the Underlying Motion.   

PLEASE NOTE: the Facility reserves all rights to provide further support for this motion 

via such briefing, argument (to include oral argument), and/or additional submissions as the 

Court may permit or require. 

 

<SIGNED ON THE FOLLOWING PAGE> 
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Respectfully submitted, 
CLEMENT RIVERS, LLP 
 

By:  s/Russell G. Hines     
D. Jay Davis, Jr. (SC Bar No. 12084) 
jdavis@ycrlaw.com  
Matthew O. Riddle (SC Bar No. 76650) 
mriddle@ycrlaw.com  
Kara S. Grevey (SC Bar No. 101742) 
kgrevey@ycrlaw.com  
Russell G. Hines (SC Bar No. 72100) 
rhines@ycrlaw.com  
25 Calhoun Street, Suite 400 
Charleston, South Carolina  29401 
P.O. Box 993  (29402) 
(843) 720-5406 
Attorney for Defendant Palmetto Hallmark 
Operating, LLC d/b/a Hallmark Healthcare 
Center 

 
Charleston, South Carolina 
 
May 16, 2022 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 ) FIRST  JUDICIAL CIRCUIT 
COUNTY OF DORCHESTER ) CASE NO. 2021-CP-18-01030 
   
TAMMY CHINA, 
as Personal Representative 
for the Estate of Emma Lee James, 

) 
) 
) 

                     

 )  
 

MOTION TO ALTER, AMEND, AND/OR 
RECONSIDER ORDER FILED 

NOVEMBER 28, 2022 
 
 
 
 

 

 Plaintiff, ) 
 ) 
 vs. ) 
 ) 
PALMETTO HALLMARK OPERATING, 
LLC d/b/a Hallmark Healthcare Center and 
ELITE PATIENT CARE OF SOUTH 
CAROLINA, PC, 

) 
) 
) 
) 

 ) 
 Defendants. )  
 
TO: THE HONORABLE ROBERT BONDS, Presiding Judge, and MARIO A. PACELLA, 

ESQUIRE, JESSICA L. FICKLING, ESQUIRE, and AMY E. WILLBANKS, 
ESQUIRE, all of STROM LAW FIRM, Attorneys for Plaintiff 

 
NOW COMES Defendant Palmetto Hallmark Operating, LLC d/b/a Hallmark Healthcare 

Center (the “Facility”), by and through its undersigned counsel, pursuant to Rule 59(e), SCRCP, 

and, on the grounds set forth below, hereby most respectfully moves this Honorable Court to 

alter, amend, and/or reconsider its Order filed November 28, 2022 (the “Subject Order”). 

BACKGROUND 

The Facility is a skilled nursing facility in Dorchester County, and in this wrongful death 

and survival action, Plaintiff asserts the Facility is liable for damages because of allegedly 

deficient care the decedent, Ms. James, received as a resident of the Facility.  (See Compl.) 

  On January 21, 2022, the Facility moved to compel Plaintiff’s claims against it to 

arbitration (the “Motion to Compel Arbitration”).  (See Def. Palmetto Hallmark Operating, LLC 

d/b/a Hallmark Healthcare Center’s Mot. to Compel Arbitration; see also Def. Palmetto 
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Hallmark Operating, LLC d/b/a Hallmark Healthcare Center’s Mem. in Supp. of Mot. to Compel 

Arbitration.) 

The Motion to Compel Arbitration was heard on April 13, 2022, before the Honorable R. 

Markley Dennis Jr., who denied the motion by order filed May 4, 2022 (“Judge Dennis’s Order 

of May 4th”).  (See Order filed May 4, 2022.) 

On May 16, 2022, the Facility timely moved for reconsideration of Judge Dennis’s Order 

of May 4th (the “Motion to Reconsider the May 4th Order”).  (See Mot. to Alter, Amend, and/or 

Reconsideration Order Denying Mot. to Compel Arbitration.)1 

Prior to ruling on the Motion to Reconsider the May 4th Order, Judge Dennis retired from 

the bench and went into the private practice of law. 

 The Honorable Diane Schafer Goodstein, Chief Judge for Administrative Purposes, 

Circuit 1 – CP, convened a status conference in this case on October 24, 2022, and based on that 

status conference, it is the Facility’s counsel’s understanding that Judge Goodstein determined 

that, because, due to his retirement, Judge Dennis was unable to rule on the Motion to 

Reconsider the May 4th Order, it was necessary for the Motion to Compel Arbitration to be 

reheard. 

Accordingly, it is the Facility’s counsel’s understanding that the hearing that took place 

in this matter before Judge Bonds on November 17, 2022, was a hearing on the Motion to 

                                                 
1  Rule 59(e), SCRCP, provides, “A motion to alter or amend the judgment shall be 

served not later than 10 days after receipt of written notice of the entry of the order.”  Rule 6(a), 
SCRCP, provides, “In computing any period of time prescribed or allowed by these rules, by 
order of court, or by any applicable statute, the day of the act, event, or default after which the 
designated period of time begins to run is not to be included.  The last day of the period so 
computed is to be included, unless it is a Saturday, Sunday or a State or Federal holiday, in 
which event the period runs until the end of the next day which is neither a Saturday, Sunday nor 
such holiday.”  Computing time in accordance with Rule 6(a), Monday, May 16, 2022, was the 
10th day after the filing of Judge Dennis’s Order on May 4, 2022.   
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Compel Arbitration, as opposed to a hearing on the Motion to Reconsider the May 4th Order.  In 

other words, it was the Facility’s counsel’s understanding that the Motion to Compel Arbitration 

was being heard anew by Judge Bonds, as if it were being heard for the first time.2 

The Subject Order, however, reads as follows: “Defendant’s Motion to Reconsider was 

heard Nov 17, 2022.  After hearing arguments of council and reviewing the order of Judge 

Dennis, this court agrees with Judge Dennis' findings, conclusions of law and Order and 

therefore, affirms his ruling.  The Defendant’s motion to Reconsider is respectfully, denied.”  

(Subject Order.) 

The instant Rule 59(e) motion timely follows the filing of the Subject Order on 

November 28, 2022. 

GROUNDS 

I. Based on the aforementioned procedural posture, it is the Facility’s understanding 
that the Subject Order constitutes a ruling on (specifically, the denial of) the Motion 
to Compel Arbitration, but to the extent this is not so, the Facility asks the Court to 
clarify the scope of the Subject Order. 

 
Please know that the Facility’s counsel does not wish to make this matter unduly 

complicated, only to protect the Facility’s interests by protecting the record.  Again, it is the 

Facility’s counsel’s understanding that the hearing that took place in this matter before Judge 

Bonds on November 17, 2022, was a hearing on the Motion to Compel Arbitration, as opposed 

to a hearing on the Motion to Reconsider the May 4th Order, because Judge Dennis’s Order of 

May 4th was effectively nullified by his retirement, given that Judge Dennis had, as a result of his 

retirement, become unable to rule on the Motion to Reconsider the May 4th Order and the nature 

of the motion was such that it could not be ruled on by another judge, as Judge Goodstein 

                                                 
2  The Facility’s counsel does not yet have the transcript of the November 17, 2022, 

motion hearing, but to the best of the undersigned’s recollection, Plaintiff’s counsel confirmed 
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advised at the October 24, 2022, status conference.  Accordingly, though purporting to be an 

order denying a “Motion to Reconsider,” it seems the Subject Order was effectively an order 

denying the Motion to Compel Arbitration.  But to the extent this is not so, to try to protect the 

record and avoid any potential for undue confusion, the Facility asks the Court to clarify the 

scope of the Subject Order. 

II. The Facility asks the Court to (re)consider and expressly rule on each and every 
distinct issue/argument it raised in support of the Motion to Compel Arbitration, 
i.e., each and every distinct issue/argument set forth in support thereof, whether in 
writing or via oral argument, all of which is/are hereby incorporated herein by 
reference. 

 
See Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (“[O]ur 

rules contemplate two basic situations in which a party should consider filing a Rule 59(e) 

motion.  A party may wish to file such a motion when she believes the court has misunderstood, 

failed to fully consider, or perhaps failed to rule on an argument or issue, and the party wishes 

for the court to reconsider or rule on it.  A party must file such a motion when an issue or 

argument has been raised, but not ruled on, in order to preserve it for appellate review.”) 

(emphasis in original). 

                                                                                                                                                             
that this was his understanding as well at the outset of the hearing. 
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III. The Subject Order states that the Court “agrees with Judge Dennis’ findings, 
conclusions of law and Order [of May 4th] and therefore, affirms his ruling.”  But 
Judge Dennis’s Order of May 4th and, in turn, the Subject Order (as it echoes and 
adopts Judge Dennis’s Order of May 4th as its own), is erroneous. 

 
A. The merger/equitable estoppel analysis in the Subject Order is erroneous, to 

include, without limitation, the Court’s citation to irrelevant authority that 
pertains to the wrong test for equitable estoppel.  The Court should have 
found (1) that the Admission Agreement and the Arbitration Agreement 
merged and (2) that, because Ms. James effectively embraced and directly 
benefitted from the Admission Agreement, Plaintiff is estopped to deny the 
enforceability of the Admission Agreement and the Arbitration Agreement 
merged therewith. 

 
1. The Subject Order reflects the Court’s misapprehension of the 

Facility’s merger/equitable estoppel argument, as evidenced by the 
following incorrect statements contained therein: 

   
(a) “The basis of [the Facility’s] Motion is that a valid and 

enforceable arbitration agreement exists between the parties.”3 
 
(b) “Because Emma Dunham lacked legal authority to enter into 

legal agreements on behalf of her mother, neither the 
Arbitration Agreement nor the Admission Agreement can be 
considered to be valid.”4 

 
(c) “[T]he Court must determine (1) if the Arbitration Agreement 

merged with and was a part of the Admission Agreement such 
that Decedent James’ estate would be equitably estopped from 
denying the Arbitration Agreement’s validity, and (2) if Ms. 
Dunham had actual or apparent authority to enter the 
Arbitration Agreement on behalf of Decedent James.”5   

 
The Facility’s merger/equitable estoppel argument is a standalone argument.  It does not 

depend on any showing of authority (actual or apparent or otherwise) on the part of Ms. Dunham 

or otherwise on the existence of any valid and enforceable agreement between the parties.  

Wilson v. Willis, 426 S.C. 326, 338, 827 S.E.2d 167, 174 (2019) (“South Carolina has recognized 

several theories that could bind nonsignatories to arbitration agreements under general principles 

                                                 
3  (Judge Dennis’s Order of May 4th p. 1.) 
4  (Judge Dennis’s Order of May 4th p. 2.) 
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of contract and agency law, including . . . estoppel.”); see also Coleman v. Mariner Health Care, 

Inc., 407 S.C. 346, 354–55, 755 S.E.2d 450, 455 (2014) (acknowledging the possibility of 

enforcing an arbitration agreement against a nonsignatory via merger and equitable estoppel); id. 

(explaining that “Appellants’ equitable estoppel argument,” which “[wa]s premised on 

[Appellants’] contention that, under state law, the admission agreements and the [arbitration 

agreements] merged,” as follows: “Appellants contend that even if Sister lacked capacity to 

execute the [arbitration agreement] . . . , she is nevertheless equitably estopped to deny the 

[arbitration agreement’s] enforceability.”) (emphasis added). 

Conceptually, the Facility’s merger/equitable estoppel argument is not an argument for 

the enforceability of the Admission Agreement/Arbitration Agreement but rather an argument 

for Plaintiff to be estopped to deny the enforceability of the Admission Agreement/Arbitration 

Agreement.  In short, the idea is that the Admission Agreement and the Arbitration Agreement 

merged, and Ms. James having effectively embraced and directly benefitted from the Admission 

Agreement, Plaintiff is estopped to deny the enforceability not only of the Admission Agreement 

and but also the Arbitration Agreement merged therewith.  And by its very nature, i.e., because 

the Facility’s argument in favor of direct benefits estoppel is based on the direct benefits Ms. 

James received under the Admission Agreement (with which the Arbitration merged), this 

argument applies with equal force to estop Plaintiff from denying the enforceability of the 

Admission Agreement and the Arbitration Agreement merged therewith.   

Accordingly, as to the Facility’s merger/equitable estoppel argument, any analysis by the 

Court regarding the Admission Agreement/Arbitration Agreement’s supposed lack of 

enforceability—e.g., that Ms. Dunham lacked authority to sign the Admission 

                                                                                                                                                             
5  (Judge Dennis’s Order of May 4th p. 2.) 
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Agreement/Arbitration Agreement on behalf of Ms. James under the law of agency6 and/or under 

the South Carolina Adult Health Care Consent Act (the “AHCCA”), S.C. Code Ann. §§ 44-66-

10 to -80,7 and/or because Ms. Dunham lacked power of attorney over Ms. James8—is beside the 

point and unavailing to refute the Facility’s merger/equitable estoppel argument, which, again, 

turns not on the question of whether the Arbitration Agreement is enforceable but whether 

Plaintiff is estopped to deny its enforceability. 

2. The Court’s merger analysis is erroneous. 

In Coleman, even though our Supreme Court found against merger on the particular facts 

then before it, the Court nonetheless confirmed the validity of the general proposition of law on 

which the Coleman appellants based their merger/equitable estoppel argument: 

Appellants contend that even if Sister lacked capacity to execute 
the AA under the Act, she is nevertheless equitably estopped to 
deny the AA’s enforceability.  The circuit court held there was no 
estoppel here, and we agree. 

 
Appellants’ equitable estoppel argument is premised on their 
contention that, under state law, the admission agreements and the 
AAs merged.  In South Carolina, 
 

The general rule is that, in the absence of anything 
indicating a contrary intention, where instruments 
are executed at the same time, by the same parties, 
for the same purpose, and in the course of the same 
transaction, the courts will consider and construe 
the documents together.  The theory is that the 
instruments are effectively one instrument or 
contract. 

 
Klutts Resort Realty, Inc. v. Down’Round Dev. Corp., 268 S.C. 80, 
88, 232 S.E.2d 20, 24 (1977). 
 

                                                 
6  (See Judge Dennis’s Order of May 4th pp. 6–7 (regarding principles of agency).)   
7  (See Judge Dennis’s Order of May 4th pp. 2, 4 (regarding the AHCCA).) 
8  (See Judge Dennis’s Order of May 4th pp. 2–3, 6–7 (regarding power of 

attorney).) 
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Here, the documents were executed at the same time, by the same 
parties, for the same purposes, and in the course of the same 
transaction.  Unless there is a contrary intention, appellants are 
correct that there was a merger. 
 

407 S.C. at 354–355, 755 S.E.2d at 455 (emphasis added). 

Here, the Court has erred in rejecting the Facility’s merger argument, failing to recognize 

material differences between the facts and arguments involved in the instant case and those that 

controlled (or were simply not addressed in) Coleman and its progeny, Thompson v. Pruitt Corp., 

416 S.C. 43, 784 S.E.2d 679 (Ct. App. 2016), and Hodge v. UniHealth Post-Acute Care of 

Bamberg, LLC, 422 S.C. 544, 813 S.E.2d 292 (Ct. App. 2018). 

The Subject Order wrongfully concludes that the Admission Agreement and the 

Arbitration Agreement are separate contacts that do not merge.  (Judge Dennis’s Order of May 

4th pp. 4–6.)  The merger question examines whether, “where instruments are executed at the 

same time, by the same parties, for the same purpose, and in the course of the same 

transaction,”9 as indeed the Admission Agreement and the Arbitration Agreement were here,10 

there is evidence to upset the presumption in favor of merger, i.e., the presumption that the 

contracting parties intended the instruments to be construed together as effectively one contract.  

This is a question of the parties’ intention.  Id. at 355, 755 S.E.2d at 455 (“in the absence of 

anything indicating a contrary intention . . .”) (emphasis added).  And “in attempting to ascertain 

                                                 
9  Coleman, 407 S.C. at 355, 755 S.E.2d at 455.  
10  To be clear, Coleman unequivocally answers the question of whether the instant 

Admission Agreement and Arbitration Agreement were executed at the same time, by the same 
parties, for the same purposes, and in the course of the same transaction: they were.  As the 
Coleman Court expressly observes regarding the admission and arbitration agreements before it 
(which in this respect—but not in respect of the material facts bearing on the question of whether 
the presumption of merger is rebutted—are no different from the instant agreements), “the 
documents were [indeed] executed at the same time, by the same parties, for the same purposes, 
and in the course of the same transaction.”  407 S.C. at 355, 755 S.E.2d at 455 (emphasis 
added).    
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th[e] [parties’] intention,” our courts “endeavor to determine the situation of the parties, as well 

as their purposes, at the time the contract was entered into.”  Klutts, 268 S.C. at 89, 232 S.E.2d at 

25. 

For the merger presumption to mean anything in practice, it cannot be upset based on 

mere conjecture, but only on actual evidence that—notwithstanding the concurrence of all the 

particular circumstances necessary for the presumption to even arise in the first place (same time, 

parties, purpose, and transaction)—can nonetheless support a reasonable, non-speculative 

inference that the parties’ intention was contrary to merger.  Cf. The Huffines Co., LLC v. 

Lockhart, 365 S.C. 178, 188, 617 S.E.2d 125, 130 (Ct. App. 2005) (“[V]erdicts may not be 

permitted to rest upon surmise, conjecture, or speculation.”).  No such inference can be drawn 

here.  Indeed, it does not even make sense that the parties would have intended the Admission 

Agreement and the Arbitration Agreement not to merge. 

Unlike the arbitration agreements at issue in Coleman, Hodge, and Thompson, all of 

which provided that they could be disclaimed or revoked within 30 days of their signing (while 

the corresponding admission agreements contained no such provision), the instant Arbitration 

Agreement has no such disclaimer/revocation provision.  (See Arbitration Agreement.)  

Moreover, while the instant Admission Agreement does contain an “Entire Agreement” clause, it 

does not reference the Arbitration Agreement as a separate contract.  (Admission Agreement p. 

12.)  Indeed, directly contradicting the idea of “separatedness” (in the parlance of the Coleman 

Court11), the “Entire Agreement” clause in the instant Admission Agreement expressly states 

that “other Admissions materials” are part of the Admission Agreement, thereby expressly 

                                                 
11  407 S.C. at 356, 755 S.E.2d at 455 (explaining how, in Coleman—unlike the 

instant case—the “Entire Agreement” clause expressly referred to a separate arbitration 
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contemplating the lack of its own supposed “separatedness.”  (Admission Agreement p. 12.)  

Without question, the Arbitration Agreement is among these other Admissions materials.  See 

Stott v. White Oak Manor, Inc., 426 S.C. 568, 571–72, 828 S.E.2d 82, 84 (Ct. App. 2019) (“The 

same day as Decedent’s admission to White Oak, Stott, acting as Decedent’s authorized 

representative, signed White Oak’s admission documentation––including the Arbitration 

Agreement.”) (emphasis added) (internal footnote omitted); Hodge, 422 S.C. at 550, 813 S.E.2d 

at 295 (“Her husband . . . executed various documents related to her admission, including an 

Arbitration Agreement and an Admission Agreement.”) (emphasis added)).  The Court’s 

conclusory finding that there is ambiguity in this regard12 is unsupported and erroneous. 

To be sure, the Arbitration Agreement was optional, i.e., agreeing to arbitration was not 

required to gain admission to the Facility.  But all this means is that it did not have to be agreed 

to for Ms. James to be admitted, i.e., the Arbitration Agreement did not have to be executed at 

all.  It does not mean that the Arbitration Agreement did not become a part of the admissions 

materials once it was in fact agreed to.  Indeed, the fact that the Arbitration Agreement was not 

required for admission underscores its connectedness to the Admission Agreement.  The two go 

together hand in glove.  Without the hand (the Admission Agreement), there is no reason for the 

glove (the Arbitration Agreement). 

Moreover, while it is true that the Arbitration Agreement is not necessary to the 

Admission Agreement, the converse is not true: The Admission Agreement is necessary to the 

Arbitration Agreement.  That is, the Admission Agreement could have stood on its own, i.e., 

                                                                                                                                                             
agreement and, thus, “recognize[d] the ‘separatedness’ of the [arbitration agreement] and the 
admission agreement, not a merger of the two contracts.”) (emphasis added). 

12  (Judge Dennis’s Order of May 4th pp. 4–5 (“While the Admission Agreement 
purports to incorporate admissions materials into itself “by reference herein”, when viewed 
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without the Arbitration Agreement ever having been executed, in which case no question of 

merger would have even arisen to begin with—but that is not what happened.  The Arbitration 

Agreement was in fact executed, and it was executed under the particular circumstances that give 

rise to the presumption of merger—same time, parties, purpose, and transaction—but unlike the 

Admission Agreement, which is capable of making sense either standing alone or together with 

the Arbitration Agreement, the Arbitration Agreement only makes sense together with the 

Admission Agreement, which is its (the Arbitration Agreement’s) sole reason for being.  (See 

Arbitration Agreement (providing for arbitration of “any controversy or dispute between the 

parties arising out of or relating to Facility’s Admission Agreement, or breach thereof, or relating 

in any way to Resident’s stay at Facility, or to the provisions of care or services to Resident . . . 

.”); id. (“This [Arbitration] Agreement shall remain in effect for all care rendered at Facility . . . 

.”).) 

Even though the Arbitration Agreement was not a condition of admission, it was agreed 

to in conjunction with admission; whereupon, it was intended to be considered and construed 

together with the Admission Agreement, such that the two were effectively one instrument 

governing various interrelated aspects of Ms. James’s relationship with the Facility: the 

Admission Agreement setting forth the terms of her admission, the Arbitration Agreement 

providing for arbitration of disputes arising out of her admission.  (Compare Admission 

Agreement (setting forth the terms of Ms. James’s admission to the Facility) with Arbitration 

Agreement (providing for arbitration of disputes arising out of Ms. James’s admission to the 

Facility).) 

                                                                                                                                                             
alongside the other details of the agreements, it creates at best an ambiguity as to merger when 
taken in context of the totality of the circumstances . . . .”).) 
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Also absent here is the type of discrepancy the Hodge Court pointed out with respect to 

the respective provisions of the admission and arbitration agreements before it as to the 

governing law.  422 S.C. at 562, 813 S.E.2d at 302.  (Compare Admission Agreement p. 10 

(providing “This Agreement will be governed by and construed in accordance with applicable 

Federal regulations and those laws of the State in which Facility is located.”) with Arbitration 

Agreement (providing that, “because the services and reimbursement thereof effect a transaction 

involving interstate commerce, the enforcement of this Arbitration Agreement . . . shall be 

governed by the Federal Arbitration Action;” but also providing that arbitration shall be “as 

provided by the South Carolina Alternate Dispute Resolution/Mediation Rules”).)  Essentially, 

both instruments provide that South Carolina law applies except where displaced by federal law.  

This provides no reasonable inference of an intent contrary to merger.     

Similarly, and contrary to the view expressed in the Subject Order,13 the survival of the 

Arbitration Agreement is no evidence of “separatedness.”  The only reason for the Arbitration 

Agreement is the Admission Agreement, i.e., the Arbitration Agreement covers disputes relating 

to/arising out of the Admission Agreement.  So yes, the Arbitration Agreement would remain in 

effect after termination of the Admission Agreement, but all this means is that any claims 

relating to/arising out of the Admission Agreement would still have to be arbitrated even if they 

are not asserted until after termination of the Admission Agreement.  In other words, the 

Arbitration Agreement is still connected to the Admission Agreement even after the termination 

of the Admission Agreement.  This is simply how arbitration agreements work.  See Hooters of 

America, Inc. v. Phillips, 39 F. Supp. 2d 582, 612–13 (D.S.C. 1998) (“Under South Carolina 

                                                 
13  (Judge Dennis’s Order of May 4th p. 4 (“Further, the Arbitration Agreement by 

its very language distinguishes between itself and the Admission Agreement, stating that the 
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arbitration law, the duty to arbitrate under an arbitration clause in a contract survives termination 

of the contract.”). 

The fact that the Admission Agreement and the Arbitration Agreement have their own 

titles, are separately paginated, and are separately signed provides no reasonable inference of an 

intent contrary to merger.  Respectfully, to point to such things, as the Subject Order does,14 is 

really to do no more than to point out that the Admission Agreement and the Arbitration 

Agreement are separate instruments, a fact which does not actually suggest anything probative 

about the intent of the contracting parties as to whether they should be construed together.  

Indeed, the question of merger will not arise in the first place unless there are multiple 

instruments involved.  Obviously, it cannot be the case that the mere existence of the necessary 

factual predicate for the question of merger to arise, i.e., separate instruments, shows an intention 

contrary to merger.   

And—besides the fact, explained elsewhere, that there is no ambiguity in regard to the 

merger of the Admission Agreement and the Arbitration Agreement—to fall back on the idea 

that any ambiguity in this regard must be construed against the Facility as the drafter makes no 

sense in this context.  It must be remembered that merger is the default position, i.e., it is 

presumed, and that this presumption arises only upon the occurrence of a specific set of 

circumstances, those being, as stated in the above-quoted passage from Coleman, where, as here, 

the instruments are executed at the same time, by the same parties, for the same purpose, and in 

the course of the same transaction.  When all these align—same time, same parties, same 

purpose, same transaction—our courts will consider and construe the documents together unless 

                                                                                                                                                             
Arbitration Agreement will survive any ‘breach of this Agreement or the Admission 
Agreement.’”).) 

14  (Judge Dennis’s Order of May 4th p. 4.) 
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there is evidence of a contrary intention.  The plain language of the rule endorsed in Coleman is 

to the effect that to upset the merger presumption requires evidence “indicating [(i.e., 

affirmatively showing)] a contrary intention.”  407 S.C. at 355, 755 S.E.2d at 455.  To allow the 

merger presumption to be upset based on evidence that is merely ambiguous—i.e., that does not 

even go so far as to clearly indicate a contrary intention, but at most might (or might not) reflect 

a contrary intention—is to allow the exception to devour the rule. 

Respectfully, the Court’s finding against merger relies on speculation, not evidence from 

which a reliable conclusion can reasonably be drawn regarding the contracting parties’ intent.  It 

must be remembered that the presumption of merger arises only where the four elements of time, 

parties, purpose, and transaction coincide—as the all do here.  Coleman, 407 S.C. at 354–355, 

755 S.E.2d at 455.  If even one of these is lacking there is no merger.  This is why, for the 

merger presumption to mean anything in practice, it cannot be upset based on mere conjecture, 

but only on actual evidence that—notwithstanding the concurrence of all the particular 

circumstances necessary for the presumption to even arise in the first place (same time, parties, 

purpose, and transaction)—can nonetheless support a reasonable, non-speculative inference that 

the parties’ intention was contrary to merger.  Cf. Huffines, 365 S.C. at 188, 617 S.E.2d at 130 

(“[V]erdicts may not be permitted to rest upon surmise, conjecture, or speculation.”).  The 

merger presumption is “earned,” so to speak, by the fact that for it even to arise in the first place 

there must be, as there is here, a concurrence of particular circumstances (same time, parties, 

purpose, and transaction).  It is the very rarity of this concurrence that both safeguards against 

the overzealous application of the merger doctrine and justifies ascribing to it (the concurrence) 

the presumptive intent of merger. 
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The Court should have found that the Arbitration Agreement merged with the Admission 

Agreement.  The instruments were executed at the same time, by the same parties, for the same 

purposes, and in the course of the same transaction, the whole of which related to Ms. James’s 

admission to the Facility and would not have been done at all but for her admission to the 

Facility.  Any finding against merger improperly relies on speculation, not evidence from which 

a reliable conclusion can reasonably be drawn regarding the contracting parties’ intent. 

3. The Court’s equitable estoppel analysis is erroneous. 

The view of equitable estoppel reflected in the Subject Order misapprehends our 

Supreme Court’s decision in Wilson, 426 S.C. at 338, 827 S.E.2d at 174 (observing that South 

Carolina has recognized a number of theories that could bind nonsignatories to arbitration 

agreements, including estoppel).  The Wilson Court favorably discussed the framework of the 

direct benefits test—which test the Court of Appeals had applied in the decision then before the 

Wilson Court on writ of certiorari, which followed the Court of Appeals’ earlier decision in 

Pearson v. Hilton Head Hospital, 400 S.C. 281, 733 S.E.2d 597 (Ct. App. 2012), and under 

which the Facility contends Plaintiff is estopped from refusing to comply with the Arbitration 

Agreement here, where Ms. James received direct benefits (in the form of her admission and 

care/treatment at the Facility) from the Admission Agreement with which the Arbitration 

Agreement was merged.  Wilson, 426 S.C. at 340–345, 827 S.E.2d at 175–177; see also id. at 

340, 827 S.E.2d at 175 n.6 (while expressing no opinion on the petitioner’s alternative argument 

based on the application of the state’s “traditional” six-factor test for estoppel, which the Wilson 

Court found unpreserved for review, observing nonetheless that that test, i.e., “[t]he traditional 

test referenced by [the] [p]etitioners,” “has been analyzed most-often in non-arbitration cases”) 

(emphasis added).  In other words, Wilson supports the use of the direct benefits test to answer 
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the question of equitable estoppel in an arbitration case like this, without any resort to another 

test for equitable estoppel, such as that addressed in the Kelly and Strickland cases cited in the 

Subject Order.  (Judge Dennis’s Order of May 4th p. 5 (“Further, the Estate of Emma James 

cannot be equitably estopped from denying enforcement of the Arbitration Agreement.  

‘Equitable estoppel is a contract defense and the party asserting this defense bears the burden of 

proving all of its elements.’  Kelly v. Logan, Jollev & Smith, 383 S.C. 626, 638, 682 S.E.2d 1, 7 

(Ct. App. 2009). Equitable estoppel requires proof that the party to be estopped acted in a way 

amounting to a false representation.  Strickland v. Strickland, 375 S.C. 76, 84, 650 S.E.2d 465, 

470 (2007). Palmetto Hallmark cannot meet its burden to establish this element.”).)15 

Moreover, the Subject Order incorrectly interprets Wilson as follows: 

As the Supreme Court explained in Wilson, to successfully assert 
direct benefits estoppel, the arbitration agreement must be a clause 
within the larger admissions agreement, and the plaintiff must be 
seeking to assert causes of action that arise from and are created by 
the contract.  Here, as explained above and below, the Admission 
Agreement and optional Arbitration Agreement are separate 
documents that did not merge.  Second, Plaintiff does not assert 
breach of contract, or a violation of contractual duties, and instead 
has brought his lawsuit under a negligence theory arising from 
common law duties. 

 
(Judge Dennis’s Order of May 4th p. 6.) 
 

What Wilson actually explains is that the key to determining when direct benefits 

estoppel may be applied is not whether the claims at issue rely on contract terms to impose 

liability but whether benefits to the nonsignatory are direct or indirect.  Wilson, 426 S.C. at 340–

41, 827 S.E.2d at 175 (“Under direct benefits estoppel, [a] nonsignatory is estopped from 

refusing to comply with an arbitration clause ‘when it receives a direct benefit from a contract 

                                                 
15  To be clear, neither Kelly nor Strickland was an arbitration case, and both cases 

relied on the traditional six-factor test for estoppel, Kelly, 383 S.C. at 638, 682 S.E.2d at 7, 
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containing an arbitration clause.  In the arbitration context, the doctrine recognizes that a party 

may be estopped from asserting that the lack of his signature on a written contract precludes 

enforcement of the contract’s arbitration clause when he has consistently maintained that other 

provisions of the same contract should be enforced to benefit him.  Stated another way, [u]nder 

the direct benefits theory of estoppel, a nonsignatory may be compelled to arbitrate where the 

nonsignatory knowingly exploits the benefits of an agreement containing an arbitration clause, 

and receives benefits flowing directly from the agreement . . . .”) (internal citations and quotation 

marks omitted); id. at 343, 827 S.E.2d at 176 (“It is important to distinguish direct benefits from 

indirect benefits because when the benefits to a nonsignatory are merely indirect, arbitration 

cannot be compelled.  A benefit is direct if it flows directly from the agreement.  In contrast, any 

benefit derived from an agreement is indirect where the nonsignatory exploits the contractual 

relationship of the parties, but does not exploit (and thereby assume) the agreement itself.”) 

(internal citations omitted).  Direct benefits estoppel simply recognizes, and remedies, the patent 

inequity that would result if a party were able to enjoy direct benefits under an agreement 

containing an arbitration clause (which is the case here because the Admission Agreement and 

the Arbitration Agreement merge) while at the same time denying that the arbitration clause is 

enforceable. 

Here, Ms. James was a direct beneficiary.  Indeed, to deny her receipt of such benefits is 

illogical and objectively unreasonable, as it would require wholly discrediting the entirety of her 

residency: every night’s stay, every meal, every amenity/service provided, every instance of 

care/treatment, essentially every moment at the Facility—even Plaintiff’s complaint does not go 

nearly so far as that.  (See Comp.) 

                                                                                                                                                             
Strickland, 375 S.C. at 84–85, 650 S.E.2d at 470, not the direct benefits test. 
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Properly viewing the Admission Agreement and the Arbitration Agreement as merged, 

Ms. James received the benefit of her admission to the Facility, including, without limitation, the 

room, board, care, and treatment she received therein.  Respectfully, the Court should have found 

that the Arbitration Agreement merged with the Admission Agreement and that Plaintiff is 

estopped to deny the Admission Agreement/Arbitration Agreement’s enforceability, Ms. James 

having effectively embraced the contract with the Facility for the purpose of her admission and 

receipt of the benefits thereof. 

B. The Subject Order incorrectly states—in conclusory fashion, without 
actually citing any legal or factual support—that “the only relevant and 
necessary evidence for the Court to make its determination is already 
available for the Court’s review.  Any further discovery with the goal of 
revisiting the arbitrability of this case would only serve to protract this 
litigation, waste judicial resources, and increase costs for both parties 
unnecessarily.”16 

 
A true agency relationship may be established by evidence of actual or apparent 

authority.  R & G Const., Inc. v. Lowcountry Reg’l Transp. Auth., 343 S.C. 424, 432, 540 S.E.2d 

113, 117 (Ct. App. 2000).  “Agency is the fiduciary relationship that arises when one person (a 

‘principal’) manifests assent to another person (an ‘agent’) that the agent shall act on the 

principal's behalf and subject to the principal’s control.”  Froneberger v. Smith, 406 S.C. 37, 49, 

748 S.E.2d 625, 631 (Ct. App. 2013) (quoting Restatement (Third) of Agency § 1.01 (2006)).  

“An agreement may result in the creation of an agency relationship although the parties did not 

call it an agency and did not intend the consequences of the relationship to follow.  Agency may 

be proved by circumstantial evidence showing a course of dealing between the two parties.”  

Peoples Fed. Sav. & Loan Ass’n v. Myrtle Beach Golf & Yacht Club, 310 S.C. 132, 145–46, 425 

S.E.2d 764, 773 (Ct. App. 1992).  The doctrine of apparent authority provides that a principal 

                                                 
16  (Judge Dennis’s Order of May 4th p. 7.) 
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may be bound by the acts of it agent when the principal has placed the agent in a position such 

that third parties are reasonably led to believe the agent has certain authority and they in turn 

deal with the agent in reliance on this manifestation.  Eadie v. H.A. Sack Co., 322 S.C. 164, 171, 

470 S.E.2d 397, 401 (Ct. App. 1996). 

“When a principal, by any such acts or conduct, has knowingly caused or permitted 

another to appear to be his agent, either generally or for a particular purpose, he will be estopped 

to deny such agency to the injury of third persons who have in good faith and in the exercise of 

reasonable prudence dealt with the agent on the faith of such appearances.”  R & G Const., 343 

S.C. at 433, 540 S.E.2d at 118 (Ct. App. 2000). 

Moreover, authority can be supplied to an agent retroactively by express or implied 

ratification.  See Brazell Bros. Contractors v. Hill, 245 S. C. 69, 74, 138 S.E.2d 835, 837 (1964) 

(“Ratification, as the term implies, is the adoption by one person of an act done or bargain made 

for him by another under such circumstances that he would not have been bound but for his 

subsequent assent.”).  “Ratification, as it relates to the law of agency, may be defined as the 

express or implied adoption and confirmation by one person of an act or contract performed or 

entered into on his behalf by another who at the time assumed to act as his agent.”  Fuller v. E. 

Fire & Cas. Ins. Co., 240 S. C. 75, 89, 124 S.E.2d 602, 608 (1962).  It is not necessary for a 

principal to be present at the time of the commission of his agent’s act in order for him to ratify 

that act.  See State v. Waldrop, 73 S. C. 60, 52 S.E. 793, 795 (1905) (“The presiding judge ruled 

that he could ratify the act of the agent, whether he was present or not, and in this we see no 

error.”). 

These principles relating to the law of agency potentially provide an additional, 

independent basis on which to grant the Motion to Compel Arbitration.  Their application is fact 
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dependent, and in no reasonable way can it be said “that the only relevant and necessary 

evidence for the Court to make its determination [thereon] is already available for the Court’s 

review” such that “further discovery with the goal of revisiting the arbitrability of this case 

would only serve to protract this litigation, waste judicial resources, and increase costs for both 

parties unnecessarily.” 

CONCLUSION 

WHEREFORE, for the foregoing reasons (and, again, for that matter, for all of the 

reasons previously advanced to the Court in and in support of the Motion to Compel Arbitration 

(both those advanced in writing and those advanced via oral argument), all of which the Facility 

incorporates by reference herein and asks the Court to (re)consider and expressly rule upon in 

full), the Facility asks that the Court alter, amend, and/or reconsider the Subject Order in favor of 

an order granting the Motion to Compel Arbitration.   

PLEASE NOTE: the Facility reserves all rights to provide further support for this motion 

via such briefing, argument (to include oral argument), and/or additional submissions as the 

Court may permit or require. 

 

<SIGNED ON THE FOLLOWING PAGE> 
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Respectfully submitted, 
CLEMENT RIVERS, LLP 
 

By:  s/Russell G. Hines     
D. Jay Davis, Jr. (SC Bar No. 12084) 
jdavis@ycrlaw.com  
Matthew O. Riddle (SC Bar No. 76650) 
mriddle@ycrlaw.com  
Kara S. Grevey (SC Bar No. 101742) 
kgrevey@ycrlaw.com  
Russell G. Hines (SC Bar No. 72100) 
rhines@ycrlaw.com  
25 Calhoun Street, Suite 400 
Charleston, South Carolina  29401 
P.O. Box 993  (29402) 
(843) 720-5406 
Attorney for Defendant Palmetto Hallmark 
Operating, LLC d/b/a Hallmark Healthcare 
Center 

 
Charleston, South Carolina 
 
December 8, 2022 
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

 
Appeal from Dorchester County 

Court of Common Pleas 
Robert Bonds, Circuit Court Judge 

R. Markley Dennis, Jr., Circuit Court Judge 
 

Case No. 2021-CP-18-01030 
 

Tammy China, 
as Personal Representative of the 
Estate of Emma Lee James, 

Respondent, 
v. 

Palmetto Hallmark Operating, LLC 
d/b/a Hallmark Healthcare Center, and 
Elite Patient Care of South Carolina, PC, 

Defendants, 
Of which Palmetto Hallmark Operating, LLC 
d/b/a Hallmark Healthcare Center is  

Appellant. 
 

NOTICE OF APPEAL 
 

CLEMENT RIVERS, LLP 
Stephen L. Brown (SC Bar No. 66468) 
D. Jay Davis, Jr. (SC Bar No. 12084) 
Matthew O. Riddle (SC Bar No. 76650) 
Kara S. Grevey (SC Bar No. 101742) 
Russell G. Hines (SC Bar No. 72100) 
25 Calhoun Street, Suite 400 
Charleston, South Carolina  29401 
P.O. Box 993  (29402) 
(843) 720-5488 
Attorneys for Appellant 

Dec 28 2022
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Other Counsel of Record: 
 
Mario A. Pacella (SC Bar No. 68488) 
STROM LAW FIRM, LLC 
P.O. Box 1635 
Brunswick, Georgia  31521 
(912) 264-6465 
-and- 
Jessica L. Fickling (SC Bar No. 100161) 
Amy E. Willbanks (SC Bar No. 69331) 
STROM LAW FIRM, LLC 
6923 N. Trenholm Road, Suite 200 
Columbia, South Carolina  29206 
(803) 252-4800 
Attorneys for Respondent 
 
Joseph J. Tierney, Jr. (SC Bar No. 13917) 
Hunter A. Morgan (SC Bar No. 104708) 
ROGERS TOWNSEND, LLC 
205 King Street, Suite 201 
Charleston, South Carolina  29401 
(843) 737-8668 
Attorneys for Defendant 
Elite Patient Care of South Carolina, PC 
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Defendant/Appellant Palmetto Hallmark Operating, LLC d/b/a Hallmark 
Healthcare Center (“Appellant”) hereby appeals the following orders the 
Honorable R. Markley Dennis, Jr., Circuit Court Judge, and the Honorable Robert 
Bonds, Circuit Court Judge, respectively: 

• Order of the Honorable R. Markley Dennis, Jr., Circuit Court Judge, 
filed May 4, 2022;  

• Order of the Honorable Robert Bonds, Circuit Court Judge, filed 
November 28, 2022; and 

• Order of the Honorable Robert Bonds, Circuit Court Judge, filed 
December 28, 2022. 

Copies of the appealed orders are attached hereto and incorporated herein by 
reference.  Appellant received written notice of entry of the most recent order on 
December 28, 2022. 
 
 
 

Respectfully submitted, 
CLEMENT RIVERS, LLP 

 
By: s/Russell G. Hines     

Stephen L. Brown (SC Bar No. 66468) 
D. Jay Davis, Jr. (SC Bar No. 12084) 
Matthew O. Riddle (SC Bar No. 76650) 
Kara S. Grevey (SC Bar No. 101742) 
Russell G. Hines (SC Bar No. 72100) 
25 Calhoun Street, Suite 400 
Charleston, South Carolina  29401 
P.O. Box 993  (29402) 
(843) 720-5488 
Attorneys for Appellant 

 
Charleston, South Carolina 
 
December 28, 2022 
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as Personal Representative of the 
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Palmetto Hallmark Operating, LLC 
d/b/a Hallmark Healthcare Center, and 
Elite Patient Care of South Carolina, PC, 

Defendants, 
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PROOF OF SERVICE 
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Stephen L. Brown (SC Bar No. 66468) 
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I, Russell G. Hines, of Clement Rivers, LLP, attorneys for Appellant, hereby 
certify that Appellant’s NOTICE OF APPEAL was served on Respondent and 
Defendant Elite Patient Care of South Carolina, PC, on December 28, 2022, by 
emailing (see attached email) a copy of the same to their counsel of record: 
 

Mario A. Pacella, Esquire 
mpacella@stromlaw.com 

Jessica L. Fickling, Esquire 
jfickling@stromlaw.com 

Amy E. Willbanks, Esquire 
awillbanks@stromlaw.com 
STROM LAW FIRM, LLC 
Attorneys for Respondent 

Joseph J. Tierney, Jr., Esquire 
joseph.tierney@rogerstownsend.com 

Hunter A. Morgan, Esquire 
hunter.morgan@rogerstownsend.com 

ROGERS TOWNSEND, LLC 
Attorneys for Defendant 

Elite Patient Care of South Carolina, PC 
 

 
I also certify that a copy of this NOTICE OF APPEAL was this day, 

December 28, 2022, E-Filed with the lower court (see attached NEF), which also, 
i.e., in addition to service by email, effected service of the notice today on all 
counsel of record via the E-Filing System. 

 
 
 

Respectfully submitted, 
CLEMENT RIVERS, LLP 

 
By: s/Russell G. Hines     

Russell G. Hines (SC Bar No. 72100) 
Attorneys for Appellant 

 
Charleston, South Carolina 
 
December 28, 2022 
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Hines, Russell

From: Hines, Russell
Sent: Wednesday, December 28, 2022 1:28 PM
To: Mario Pacella; Jessica Fickling; Amy Willbanks; 'Joseph Tierney, Jr'; Hunter A. Morgan; 

'billy.sweeny@rogerstownsend.com'
Cc: 'Brown, Steve'; Davis, Jay; Riddle, Matthew; Grevey, Kara S.; Wakeham, Rebecca (Becky); 

Peterson, Susan; Justman, Aimee; Bell, Pollyana (Polly)
Subject: China v. Palmetto Hallmark (Case No. 2021-CP-18-01030) -- Notice of Appeal
Attachments: China v. Palmetto Hallmark (Case No. 2021-CP-18-01030) -- Notice of Appeal.pdf; 

Order of the Honorable R. Markley Dennis, Jr., Circuit Court Judge, filed May 4, 
2022.pdf; Order of the Honorable Robert Bonds, Circuit Court Judge, filed November 
28, 2022.pdf; Order of the Honorable Robert Bonds, Circuit Court Judge, filed 
December 28, 2022.pdf

Attached regarding the above‐referenced case please find Palmetto Hallmark Operating, LLC d/b/a Hallmark Healthcare 
Center’s Notice of Appeal and copies of the Appealed Orders, which are incorporated therein by reference. 
 
Russell G. Hines 
CLEMENT RIVERS, LLP 
www.ycrlaw.com 
25 Calhoun Street, Suite 400 
Charleston, South Carolina  29401 
P.O. Box 993 (29402) 
Phone: (843) 720‐5488 
Fax: (843) 579‐1327 
Email: rhines@ycrlaw.com 
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CERTIFICATE OF COUNSEL 

The undersigned counsel for Appellant certifies that, in accordance with 

Rule 210(c), SCACR, this Record on Appeal contains all material proposed to be 

included by any party that was presented to the lower court and not any other 

material.  The undersigned also certifies that this Record on Appeal complies with 

the Supreme Court of South Carolina’s Revised Order Concerning Personal 

Identifying Information and Other Sensitive Information in Appellate Court Filings 

issued April 15, 2014. 

 

Respectfully submitted, 

CLEMENT RIVERS, LLP 
 

By: s/Russell G. Hines     
CLEMENT RIVERS, LLP 
Stephen L. Brown (SC Bar No. 66468) 
D. Jay Davis, Jr. (SC Bar No. 12084) 
Matthew O. Riddle (SC Bar No. 76650) 
Kara S. Grevey (SC Bar No. 101742) 
Russell G. Hines (SC Bar No. 72100) 
25 Calhoun Street, Suite 400 
Charleston, South Carolina  29401 
P.O. Box 993  (29402) 
(843) 720-5488 

Attorneys for Appellant 
 
Charleston, South Carolina 
 
September 13, 2023 
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