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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

N N

COUNTY OF DORCHESTER FIRST JUDICIAL CIRCUIT

TAMMY CHINA, AS PERSONAL ) CASE NO. 2021-CP-18-01030
REPRESENTATIVE FOR THE ESTATE
OF EMMA LEE JAMES,

PLAINTIFF,

VS.

Nt N N N N N

PALMETTO HALLMARK
OPERATING, LLC D/B/A HALLMARK CONSENT ORDER OF CONTINUANCE
HEALTHCARE CENTER,

FUNDAMENTAL LONG TERM CARE,

THI OF SOUTH CAROLINA, LLC, THI

OF BALTIMORE, INC., AND ELITE

PATIENT CARE OF SOUTH

CAROLINA, PC,

)
DEFENDANTS. )
)

This matter comes before the court pursuant to Defendant Fundamental Long Term Care
Holdings, LLC’s Motion to Dismiss. Prior to the scheduled hearing on this matter, the parties
requested a continuance to allow for ongoing negotiations toward resolving the issues raised in the
Motion.

Therefore, for good cause shown, and with consent of all parties, it is hereby ORDERED
that this matter shall be continued until the next available term of court.

IT IS SO ORDERED.

The Honorable Edgar W. Dickson
Chief Administrative Judge
First Judicial Circuit
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WE CONSENT:

STROM LAW FIRM, LLC

By: /s/ Amy E. Willbanks
Mario A. Pacella

Amy E. Willbanks
Jessica L. Fickling

6923 N. Trenholm Road
Columbia, SC 29206
(803) 252-4800
mpacella@stromlaw.com
Attorneys for the Plaintiff

CLEMENT RIVERS, LLP

By: s/ Matthew O. Riddle

D. Jay Dauvis, Jr.

Matthew O. Riddle

Kara S. Grevey

P.O. Box 993, Charleston, SC 29402

(843) 720-5406

jdavis@ycrlaw.com; mriddle@ycrlaw.com; kgrevey@ycrlaw.com
Attorneys for the Defendant Fundamental Long Term Care Holdings, LLC

ROGERS TOWNSEND, LLC

By: /s/ Joseph J. Tierney, Jr.

Joseph J. Tierney, Jr., Esquire

Dir Tel: (843) 737-8668 Dir Fax: (843) 737-8584
E-mail: joseph.tierney@rogerstownsend.com
Hunter A. Morgan

Dir Tel: (843) 531-6106 Dir Fax: (843) 737-8584
E-mail: hunter.morgan@rogerstownsend.com
177 Meeting Street, Suite 320

Charleston, South Carolina 29401

Attorneys for Defendant Elite Patient Care of South
Carolina, PC
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ELECTRONICALLY FILED - 2021 Nov 10 2:24 PM - DORCHESTER - COMMON PLEAS - CASE#2021CP1801030
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Dorchester Common Pleas

Case Caption: Tammy China, plaintiff, et al VS Palmetto Hallmark Operating LIc,
defendant, et a

Case Number: 2021CP1801030

Type: Order/Continuance

So Ordered

s/ Edgar W. Dickson #2153

Electronically signed on 2021-11-10 12:21:10 page 4 of 4
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE 1st JUDICIAL CIRCUIT

COUNTY OF DORCHESTER

C/A No. 2021-CP-18-01030
Tammy China, as Personal Representative
of the Estate of Emma Lee James,

Plaintiff,
V. ORDER
Palmetto Hallmark Operating, LLC
d/b/a Hallmark Healthcare Center,
and Elite Patient Care of
South Carolina, PC,

Defendants.

N N N N N N N N N N N N N N N N N N N

This matter came before the Court on April 13, 2022, on a Motion to Compel Arbitration
filed by Defendant Palmetto Hallmark Operating, LLC d/b/a Hallmark Healthcare Center
(Palmetto Hallmark), pursuant to the Federal Arbitration Act, 9 U.S.C. 8 1 et seq. and Rules
12(b)(1) and 12(b)(6) of the South Carolina Rules of Civil Procedure. Present at the video
conference hearing and arguing on behalf of Defendants was Russell G. Hines. Appearing and
arguing on behalf of Plaintiff was Mario A. Pacella. After reviewing the submissions of the parties,
the pleadings, and hearing the arguments of counsel, the Court denies Defendant’s Motion to
Compel Arbitration for the reasons set forth herein.

Plaintiff Tammy China brought this wrongful death and survival action against Palmetto
Hallmark on behalf of the Estate of Emma Lee James. Decedent James died on November 4, 2018.
This action was filed on June 9, 2021.

The basis of Palmetto Hallmark’s Motion is that a valid and enforceable arbitration

agreement exists between the parties. The Arbitration Agreement relied upon by Palmetto
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Hallmark was signed by Emma Dunham, decedent’s daughter and one of her three children.
Palmetto Hallmark attached to its motion a health care power of attorney document that purported
to nominate Emma Dunham as power of attorney, but that healthcare power of attorney form was
not executed by decedent. Further, Palmetto Hallmark provided an Arbitration Agreement and an
Admission Agreement that was signed by Emma Dunham. There is no evidence that at the time
these documents were executed by Emma Dunham that she had valid healthcare power of attorney.
Further, Emma Dunham did not have legal authority to enter the Admission Agreement on her
behalf under the South Carolina Adult Health Care Consent Act, S.C. Code Ann. § 44-66-10 et
seq., as she was a minority of the children of decedent. Because Emma Dunham lacked legal
authority to enter into legal agreements on behalf of her mother, neither the Arbitration Agreement
nor the Admission Agreement can be considered to be valid.

In Arredondo v. SNH SE Ashley River Tenant, LLC, 433 S.C. 69 (2021), the South Carolina
Supreme Court held that a general durable power of attorney for decisions regarding all types of
personal and real property, including “choses in action,” does not provide the agent the authority
to sign pre-dispute arbitration agreements requiring arbitration of certain claims by a resident
against a facility. Arredondo, 433 S.C. at 78-79. The Supreme Court further held that the provision
of a general durable power of attorney permitting the agent to enter agreements concerning
transfers of property also did not authorize the signing of an arbitration agreement. In this regard,
the Supreme Court noted the difference between a property right and a constitutional right.
Arredondo, 433 S.C. at 79. Thus, unless the general durable power of attorney permitted decisions
related to constitutional rights, it would appear that a durable power of attorney does not convey

the right to the holder or agent to waive constitutional rights, including the right to a jury trial

ROA 006

0€0T08TdOTZ0Z#ASYD - SYA1d NOWWOD - 431SIHOHOA - WV T¥:L 0 AN 2202 - a3T14 ATIVOINOY O3



under the Seventh Amendment. However, it is clear in this case, Ms. Dunham did not have durable
power of attorney.

Moreover, Ms. Dunham did not have healthcare power of attorney, as it was not signed by
Decedent. In fact, the signature for principal reflects Ms. Dunham’s signature, witnessed by
Veronica Gee. Nonetheless, even if this healthcare power of attorney was valid, which it is not, it
still would not convey authority to Ms. Dunham to waive Decedent’s constitutional rights.
Arredondo sets forth the standard regarding whether a healthcare power of attorney can convey
the authority to waive a principal’s constitutional rights. In Arredondo, the Supreme Court held
that language in a healthcare power of attorney giving the holder the right to make necessary
healthcare decisions could not give the right to sign an arbitration agreement unless the arbitration
agreement was necessary to the implantation of a health care decision. Arredondo, 433 S.C. at 81-
84. Further, a healthcare power of attorney authorizing the holder or agent to pursue legal action
does not grant the agent the authority to execute an arbitration clause. Arredondo, 433 S.C. at 85.
Thus, Arredondo implies that courts can consider whether the arbitration agreement is necessary
for the facility to provide care in making the determination as to the effect of an arbitration
agreement.

However, here, Palmetto Hallmark cannot make this argument, as its Memorandum in
Support of its Motion to Compel Arbitration states that “[t]he Arbitration Agreement by its plain
language was not a precondition of admission to the Facility and simply could not have been an
adhesion or “take it or leave it” contract. Ms. Dunham had the option not to enter into the
Arbitration Agreement on behalf of her mother”. Because Ms. Dunham did not have healthcare
power of attorney or general power of attorney conveying the authority to waive constitutional

rights, the Arbitration Agreement has no effect as to Decedent, her estate, or her heirs.
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Even if Ms. Dunham had authority under the Act to enter the Admission Agreement as an
act in furtherance of Decedent James’ health care needs, it does not necessarily follow that she had
authority to enter a separate Arbitration Agreement under the Act. Therefore, the Court must
determine (1) if the Arbitration Agreement merged with and was a part of the Admission
Agreement such that Decedent James’ estate would be equitably estopped from denying the
Arbitration Agreement’s validity, and (2) if Ms. Dunham had actual or apparent authority to enter
the Arbitration Agreement on behalf of Decedent James. The answer to both inquiries is “no”.

While a signed Arbitration Agreement exists in this case, it is not a valid, enforceable
agreement for the simple reason that Decedent’s daughter, Emma Dunham, did not have any
authority to execute the Arbitration Agreement at the time it was entered by the parties. Only a
majority of children are authorized to make decisions concerning health care under the Adult
Health Care Consent Act. S.C. Code Ann. 8§ 44-66-30(A)(4). Ms. Dunham was only a minority
and could not bind Decedent James under the Act. Further, arbitration is a means of resolving a
legal dispute outside of the typical civil litigation process — a definition unrelated to physical or
mental condition. See Black’s Law Dictionary, 125 (10th ed. 2014).

Palmetto Hallmark’s Arbitration Agreement is optional and separate from its Admission
Agreement and contains no provision for medical, nursing, or health care services to be provided
to residents, nor does it require any financial commitment to pay for such services. The agreement
is separately titled “Facility — Resident/Representative Arbitration Agreement”, and is a one-page
document and contains its own signature lines. The agreement is signed by Ms. Dunham as
“Resident/Representative.” Further, the Arbitration Agreement by its very language distinguishes
between itself and the Admission Agreement, stating that the Arbitration Agreement will survive

any “breach of this Agreement or the Admission Agreement.” While the Admission Agreement

ROA 008

0€0T08TdOTZ0Z#ASYD - SYA1d NOWWOD - 431SIHOHOA - WV T¥:L 0 AN 2202 - a3T14 ATIVOINOY O3



purports to incorporate admissions materials into itself “by reference herein”, when viewed
alongside the other details of the agreements, it creates at best an ambiguity as to merger when
taken in context of the totality of the circumstances, and “the law is clear that any ambiguity in
such a clause is construed against the drafter”, i.e., Palmetto Hallmark. Coleman v. Mariner Health
Care Inc., 407 S.C. 346, 355, 755 S.E.2d 450, 455 (2014). Since Ms. Dunham lacked legal
authority, the Arbitration Agreement is void and unenforceable.

Further, the Estate of Emma James cannot be equitably estopped from denying
enforcement of the Arbitration Agreement. “Equitable estoppel is a contract defense and the party
asserting this defense bears the burden of proving all of its elements.” Kelly v. Logan, Jollev &
Smith, 383 S.C. 626, 638, 682 S.E.2d 1, 7 (Ct. App. 2009). Equitable estoppel requires proof that
the party to be estopped acted in a way amounting to a false representation. Strickland v.
Strickland, 375 S.C. 76, 84, 650 S.E.2d 465, 470 (2007). Palmetto Hallmark cannot meet its burden
to establish this element. There is no evidence Decedent James herself acted in a way amounting
to a false representation to Palmetto Hallmark regarding Ms. Dunham's status or that Decedent
James intended for Palmetto Hallmark to act in reliance on her conduct. If anything, the evidence
shows that, more likely than not, Decedent James was not consciously aware of anything that was
occurring at the time of his admission. Further, the Admission Agreement and Arbitration
Agreement are separate contracts that do not merge. See Hodge v. UniHealth Post-Acute Care of
Bamberg LLC, 422 S.C. 544, 561-63, 813 S.E.2d 292, 308 (Ct. App. 2018); Thompson v. Pruitt
Corp, 416 S.C. 43,50, 784 S.E.2d 679, 683 (Ct. App. 2016); Coleman, 407 S.C. at 352, 755 S.E.2d
at 450.

Palmetto Hallmark’s assertion that the Estate of Emma James is equitably estopped from

denying the validity of the Arbitration Agreement seems to hinge on a direct benefits theory of
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estoppel, i.e., that since Decedent James benefited from the terms of the Admission Agreement,
she should be estopped from denying the validity of the Arbitration Agreement. See Wilson v.
Willis, 426 S.C. 326, 340, 827 S.E.2d 167, 175 (2019). Virtually all of the Circuit Court orders
filed by Palmetto Hallmark in support of its Motion rely in some form or another on this theory.
However, as the Supreme Court explained in Wilson, to successfully assert direct benefits estoppel,
the arbitration agreement must be a clause within the larger admissions agreement, and the plaintiff
must be seeking to assert causes of action that arise from and are created by the contract. Here, as
explained above and below, the Admission Agreement and optional Arbitration Agreement are
separate documents that did not merge. Second, Plaintiff does not assert breach of contract, or a
violation of contractual duties, and instead has brought his lawsuit under a negligence theory
arising from common law duties. See Wilson, 426 S.C. at 342, 827 S.E.2d at 176. If anything,
Plaintiff’s claims are indirectly related to the Arbitration Agreement, as it was optional, ancillary
to, and separate from the Admission Agreement. See id. (stating that under direct benefits estoppel
a nonsignatory’s claim must be directly, not just indirectly, based on the contract containing the
arbitration agreement).

Additionally, Ms. Dunham did not have any legal authority to enter the Arbitration
Agreement. The legal consequences of an agent's actions can only be attributed to the principle
when the agent has actual or apparent authority. Charleston Registry v. Young Clement, 359 S.C.
635, 642,598 S.E.2d 717, 721 (Ct. App. 2004). South Carolina law requires that to prove apparent
authority, the defendant must show that the purported principal consciously or impliedly
represented another to be his agent. Cowburn v. Leventis, 366 S.C. 20, 39, 619 S.E.2d 437, 448
(Ct. App. 2005). For the reasons mentioned above, the healthcare power of attorney document that

Decedent never signed did not provide Ms. Dunham with the authority to enter the Agreement.
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The simple fact that Ms. Dunham erroneously and without authority signed the agreements so that
her mother could be admitted to Palmetto Hallmark and receive health care in no way indicates a
manifestation of authority by Ms. Dunham waive her mother’s right to a jury trial or agree to
arbitration. There is no evidence that Decedent James ever manifested any form of assent
establishing Ms. Dunham as her agent.

Palmetto Hallmark’s assertion that Ms. Dunham held “inherent agency powers” to act on
behalf of Decedent James is unsupported by South Carolina law or Palmetto Hallmark’s brief.
Palmetto Hallmark concedes that its inherent agency argument requires some authorized conduct
on the part of the agent. Here, as explained above, Decedent James did not convey to Ms. Dunham
any authority to transact business, healthcare or otherwise, for Decedent James. A simple review
of the healthcare power of attorney attached to Palmetto Hallmark’s motion easily shows that
Decedent James never signed it.

In the alternative, Palmetto Hallmark has requested that the Court grant additional
discovery on the nature of Ms. Dunham’s agency relationship with her mother. Here, the only
relevant and necessary evidence for the Court to make its determination is already available for
the Court’s review. Any further discovery with the goal of revisiting the arbitrability of this case
would only serve to protract this litigation, waste judicial resources, and increase costs for both
parties unnecessarily.

Based on the foregoing authorities and findings, the Court denies Defendant’s Motion to
Compel Arbitration.

THEREFORE, it is ORDERED that the Defendant’s Motion to Compel Arbitration is
DENIED.

IT IS SO ORDERED.
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ELECTRONICALLY FILED - 2022 May 04 7:41 AM - DORCHESTER - COMMON PLEAS - CASE#2021CP1801030

The Honorable R. Markley Dennis, Jr.

, 2022.
Moncks Corner, South Carolina
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Case Caption:
Case Number:

Type:

Dorchester Common Pleas

Tammy China, plaintiff, eta VS Palmetto Hallmark Operating Lic,
defendant, et al
2021CP1801030

Order/Compel

R. Markley DennisJr., 2060

R. Markley Dennis Jr., 2060

Electronically signed on 2022-05-03 17:07:58 page 9 of 9
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Certificate of Electronic Notification

Recipients

Kara Grevey - Notification transmitted on 05-04-2022 07:41:56 AM.
Donald Davis - Notification transmitted on 05-04-2022 07:41:57 AM.
Hunter Morgan - Notification transmitted on 05-04-2022 07:41:56 AM.
Amy Willbanks - Notification transmitted on 05-04-2022 07:41:57 AM.
Mario Pacella - Notification transmitted on 05-04-2022 07:41:56 AM.
Joseph Tierney - Notification transmitted on 05-04-2022 07:41:56 AM.
Matthew Riddle - Notification transmitted on 05-04-2022 07:41:56 AM.

Jessica Fickling - Notification transmitted on 05-04-2022 07:41:56 AM.
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2021CP1801030

Official File Stamp: 05-04-2022 07:41:43 AM

Court: CIRCUIT COURT
Common Pleas
Dorchester

Tammy China , plaintiff, et al VS Palmetto

Case Caption: Hallmark Operating Llc , defendant, et al

Order/Denying Motion to Compel Arbitration

D t(s) Submitted: . . N
ocument(s) Submitte Order/Denying Motion to Compel Arbitration

Filed by or on behalf of: R. Markley Dennis, Jr.

This notice was automatically generated by the Court's auto-notification system.
The following people were served electronically:
Amy E. Willbanks for Tammy China et al

Donald Jay Davis, Jr. for Hallmark Healthcare
Center, Palmetto Hallmark Operating Lic

Matthew Oliver Riddle for Hallmark Healthcare
Center, Palmetto Hallmark Operating Lic

Kara Shea Grevey for Hallmark Healthcare
Center, Palmetto Hallmark Operating Llc

Joseph John Tierney, Jr. for Elite Patient Care Of
South Carolina Pc

Jessica Lerer Fickling for Tammy China

Hunter Adam Morgan for Elite Patient Care Of
South Carolina Pc

Mario Anthony Pacella for Tammy China

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Dorchester
IN THE COURT OF COMMON PLEAS CASENO. 2021CP1801030
Tammy China et al Palmetto Hallmark Operating Lic et al

PLAINTIFF(S)

[l

[o]
[
[l

10

DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON): |:| Rule 12(b), SCRCP;|:| Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment

by the Court:

Defendant's Motion to Reconsider was heard Nov 17, 2022. After hearing arguments
of council and reviewing the order of Judge Dennis, this court agrees with Judge
Dennis' findings, conclusions of law and Order and therefore, affirms his ruling. The
Defendant's motion to Reconsider is respectfully, denied.

ORDER INFORMATION

This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on 11/28/2022 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Dorchester Common Pleas

Case Caption: Tammy China, plaintiff, et al VS Palmetto Hallmark Operating LIc,
defendant, et a

Case Number: 2021CP1801030

Type: Order/Electronic Form 4

So Ordered

< Robert Bonds, 2770

Electronically signed on 2022-11-28 13:38:53 page 3 of 3
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Dorchester
IN THE COURT OF COMMON PLEAS CASENO. 2021CP1801030
Tammy China et al Palmetto Hallmark Operating Lic et al

PLAINTIFF(S)

[l

[o]
[
[l

10

DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON): |:| Rule 12(b), SCRCP;|:| Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment

by the Court:

This Form 4 shall serve as a supplement to this Court's Order of November 28th,
2022. After hearing arguments of Counsel and reviewing briefs provided to me, the
Court respectfully denies Defendant's Motion to Compel Arbitration. Furthermore,
Defendant's Motion to Alter/Amend/Reconsider is respectfully denied. The Court's
findings and rationales can be found in Judge Dennis' May 4th, 2022 Order.

This order[_]ends [0] does not end the case.

ORDER INFORMATION

|:| See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on 12/28/2022 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Dorchester Common Pleas

Case Caption: Tammy China, plaintiff, et al VS Palmetto Hallmark Operating LIc,
defendant, et a

Case Number: 2021CP1801030

Type: Order/Electronic Form 4

So Ordered

< Robert Bonds, 2770

Electronically signed on 2022-12-28 09:55:07 page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

Tammy China, as Personal Representative
for the Estate of Emma L ee James,

PLAINTIFF,
VS

Palmetto Hallmark Operating, LLC d/b/a
Hallmark Healthcare Center, Fundamental
Long Term Care, THI of South Carolina,
LLC, THI of Baltimore, Inc., and Elite
Patient Care of South Carolina, PC,

DEFENDANTS.

IN THE COURT OF COMMON PLEAS
FOR THE 1% JUDICIAL CIRCUIT

SUMMONS

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy of
which is herewith served upon you, and to serve a copy of your answer to this complaint upon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the day
of such service, and if you fail to answer the complaint, judgment by default will be rendered against

you for the relief demanded in the complaint.

Columbia, South Carolina

Dated: June 9, 2021

Address;

SCCA 401 (5/02)

§ Mario A. Pacella

Attorney for Plaintiff

Strom Law Firm, LLC

6923 N. Trenholm Road
Columbia, South Carolina 29206
803-252-4800
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE 1st JUDICIAL CIRCUIT

N N N

COUNTY OF DORCHESTER
C/A No. 2021-CP-18-

Tammy China, as Personal Representative
for the Estate of Emma L ee James,

COMPLAINT
Plaintiff, (JURY TRIAL REQUESTED)
2

Palmetto Hallmark Operating, LLC
d/b/aHallmark Healthcare Center,
Fundamental Long Term Care, THI of
South Carolina, LLC, THI of

Baltimore, Inc., and Elite Patient Care of
South Carolina, PC,

Defendants.

S N N N N N N N N N N N N N N N

Plaintiff Tammy China, individually and as the personal representative for the Estate of
Emma Lee James, hereby brings this action against the above Defendant and aleges unto this
Court asfollows:

INTRODUCTION

1 Thisisan action for damages associated with the treatment and death of EmmaLee
James, which occurred on November 4, 2018. Prior to her death, Plaintiff was a patient and resident
of Defendant Palmetto Hallmark Operating LLC d/b/a Hallmark Healthcare Center (“ Defendant”
or “Defendant Hallmark”) from August 1, 2018, when she was admitted for skilled care after
treatment at Summerville Medical Center. At all times relevant to this complaint, and upon
information and belief, Defendant Hallmark is owned, operated and controlled, in whole or in part,
by Defendants Fundamental Long Term Care, THI of South Carolina, LLC, and THI of Baltimore,

LLC ( collectively the “Fundamental Defendants’). In addition, Defendant Elite Patient Care
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provided clinical and nursing services in conjunction with the services offered by Defendant
Hallmark and the Fundamental Defendants.

2. As set forth below, and upon information and belief, at all times relevant to this
complaint, these Defendants coordinated their decision making and control over the care provided
to residents of Defendant Hallmark, such as Emma L ee James, and were ultimately responsible for
the budgeting, training, and operations, which encompassed Ms. James' care.

3. As set forth more fully herein, Plaintiff seeks monetary damages against
Defendants individually and collectively due to Defendant’ s negligent, grossly negligent, and/or
reckless care of Ms. James, including Defendant’s failures to adhere to applicable standards of
care for a patient receiving skilled nursing care for existing wounds and for identifying new
wounds where the patient was known to be a high wound risk.

4, The acts, omissions, and decision making of Defendants individually and
collectively, all directly and proximately caused significant harm to Ms. James, and, as set forth
more fully below, ultimately resulted in her death.

PARTIES

5. At al times relevant to this Complaint, Plaintiff Tammy China was the
granddaughter of Plaintiff Emma Lee James (hereinafter “Plaintiff” or “the Decedent” or “Ms.
James’) and is the duly appointed personal representative of the Estate of Emma Lee James.

6. Plaintiff Tammy China was appointed personal representative of the Decedent by
Order of the Dorchester County Probate Court, dated May 14, 2019 in estate number 2019-ES-18-
00277.

7. At all times relevant to this Complaint, the Decedent was a 92-year-old resident of

the County of Dorchester and with a primary address located at 255 Midland Pkwy, Summerville,
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SC 29485.

8. Upon information and belief, at all times relevant to this Complaint, Defendant
Hallmark has been afor-profit LLC incorporated in Delaware and licensed and operating pursuant
to South Carolina law, with a principle place of business located at 255 Midland Pkwy,
Summerville, SC 29485.

0. Upon information and belief, at all times relevant to this Complaint, Defendant
Fundamental Long Term Care has been a for-profit holding company, and has provided
administration, payroll, human resources, and staffing services, in addition to having an ownership
interest in, of over 400 long-term and skilled nursing companies nationwide, including facilitiesin
South Carolina, such as Defendant Hallmark.

10. Upon information and belief, at al timesrelevant to this Complaint, Defendant THI
of South Carolina, LLC has been afor-profit entity organized and existing pursuant to the laws of
South Carolina, and the owner of record for Defendant Hallmark.

11. Upon information and belief, at al timesrelevant to this Complaint, Defendant THI
of Baltimore, LLC has been afor-profit entity organized and existing pursuant to Maryland law,
and has been a partial of exclusive owner of health care and skilled nursing facilities across the
United States, including Defendant Hallmark.

12. Upon information and belief, at all times relevant to this Complaint, Defendant
Elite Patient Care has been afor-profit entity offering “population management,” post-acute, and
transitional nursing and clinical care for a variety of facilities in Texas, North Carolina, South
Carolina, and Nevada, and, upon information and belief, was responsible for providing these
services at Defendant Hallmark’s facility located in Summerville, South Carolina, where Ms.

James was a resident.
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JURISDICTION AND VENUE

13. At all times relevant to this Complaint, Defendant Hallmark, the Fundamental
Defendants, and Defendant Elite Patient Care were responsible for the ownership, operation,
management, budget, training, and decision-making of afor-profit skilled nursing facility licensed,
organized and existing pursuant to South Carolina law, with a principle place of business in
Summerville, South Carolina

14. At al times relevant to this Complaint, Defendant Hallmark, the Fundamental
Defendants, and Defendant Elite Patient Care employed, privileged, and/or otherwise empowered
by agency various physicians, clinicians, nurses, CNAS, interns, technicians, and administrative
staff at its skilled nursing center in Summerville, South Carolina.

15. At all times relevant to this Complaint, Defendants individually and collectively
had exclusive control over the medical care provided to Emma L ee James.

16. Prior to her death on November 4, 2018, Emma L ee James was completely reliant
upon Defendants to provide her required and minimally adequate healthcare.

17.  According to the level of control exercised by Defendants over Ms. James's
medical care, upon information and belief, the actions and inactions leading to the death of Ms.
James were known, authorized, condoned and effectuated by Defendants.

18. Upon information and belief, at all timesrelevant to this Complaint, and with regard
to care provided to Emma L ee James, the physicians, clinicians, employees, staff, agents, contract
entities or individuals, volunteers, and other support available through Defendant Hallmark, the
Fundamental Defendants, and Defendant Elite Patient Care were acting within the course and
scope of their employment and/or agency.

19.  The negligent, grossly negligent, negligent per se, reckless, willful and/or wanton
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acts, omissions, and liabilities of Defendant Hallmark, the Fundamental Defendants, and
Defendant Elite Patient Care included agents, contract entities or individuas, principles,
employees, servants and/or volunteers, both directly and vicariously under principles of
respondeat superior, non-delegable duties, corporate liability, apparent and actual authority and
agency, and ostensible agency.

20. Upon information and belief, at al times relevant to this Complaint, additional
licensees, licensed entities and/or corporations organized, existing, or availing themselves of the
laws of the State of South Carolina, may have been responsible for the care provided to Emmalee
James. Accordingly, Plaintiff expressly intends and reserves the right to name such person(s) or
entities who individually or collectively breached the applicable standard(s) of care owed to Ms.
James directly and proximately resulting in her death.

21.  Theacts and omissions set forth in this Complaint all occurred upon the premises
of Defendant Hallmark at 255 Midland Pkwy, Summerville, South Carolina 29485, which, at al
times relevant to this complaint was owned operated and controlled by Defendant Hallmark in
conjunction with and/or in addition to the Fundamental Defendants.

22. At dl times relevant to this Complaint, Defendant Elite Patient Care provided
clinical and nursing services on behalf of and for patients at Defendant Hallmark’ sfacility, located
in Summerville, South Carolina.

23.  This case was previoudly filed as a Notice of Intent Action bearing Civil Action
Number 2020-NI-18-00007, with the requisite expert affidavit(s) and discovery responses, as
provided under S.C. Code Ann. § 15-79-125.

24.  Jurisdiction and venue are therefore proper before this Court.
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JOINT AND SEVERAL LIABILITY

25. Defendants collectively and individually, by and through their various corporate
entities and forms, where applicable, are jointly and severally liable for all damages set forth in
this Complaint as aresult of the singular or conjunctive conduct of Defendants, which directly and
proximately caused physical harm to Emma L ee James, leading to her death on November 4, 2018.

FACTUAL BACKGROUND

26. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

27. On August 1, 2018, Emma L ee James was transferred from Summerville Medical
Center to Defendant Hallmark with a diagnosis of left lower extremity cellulitis and a pressure
wound, for which she was being treated with doxycycline.

28.  Theday Ms. James was admitted, she had an initial body audit revealing a healed
right leg wound and an active left leg wound. Additional audits for skin integrity were ordered to
be performed weekly on Thursdays.

29. During August of 2018, Plaintiff was repeatedly noted to be at risk for pressure
wounds; however records specifically indicated that no pressure ul cers existed.

30.  On September 5, 2018, a care plan conference summary indicates only that Plaintiff
had aright calf wound.

31 Records from Plaintiff’s chart mention the need to intervene with pressure injury
preventative measures and the need for pressure devices on the bed, but no such care was ordered
nor documented during that time.

32. Records a so indicate Plaintiff was acomplete assist patient, yet no documentation
exists of any frequency of repositioning Plaintiff.

33.  There was no mention in the records of the existence of any skin breakdown on
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Plaintiff’s body from her admission date until she was discharged to the hospital. In fact, thereis
arecord from her date of discharge indicating no pressure wounds.

34. Dr. Popp, Plaintiff’s physician, and the medical director of Defendants facility,
indicated in her records a serious left leg wound for which Plaintiff was being treated, but made
no mention of a sacral wound.

35. Dr. Popp’ s nurse noted various times that Plaintiff’s wound vac on her left leg was
turned off, had not been replaced, or was full of drainage.

36.  On September 4, 2018, there is mention in Dr. Popp’s records of sending Plaintiff
to the emergency room, but it was noted they would wait because Plaintiff was seeing her vascular
surgeon, Dr. Ashwander, the next day.

37. Dr. Ashwander determined Plaintiff would undergo an elective above-the-knee
amputation at Roper Hospital on September 12, 2018.

38.  On September 11, 2018, Defendants sent Plaintiff to the emergency department of
Roper Hospital stating Plaintiff’s leg wound was very bad and that she was not stable enough to
be evacuated due to a hurricane and thus needed to be hospitalized one day prior to her scheduled
surgery.

39. Plaintiff was admitted with gangrene of the left leg, severe malnutrition, and an
electrolyte imbalance.

40.  The day after admission, on September 12, 2018, Plaintiff’s dietician at Roper
Hospital noted that Plaintiff had breakdown to her buttock area.

41. Later the same day, the wound, ostomy and continence (WOC) nurse at Roper
Hospital evaluated Plaintiff and noted her to have alarge, unstageable sacral wound.

42. Plaintiff underwent her left leg amputation that day, was stabilized over the course
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of the next severa days, and then was discharged back to Defendant Hallmark on September 18,
2018.

43. Dr. Popp’s records show Plaintiff’s sacral wound was large and painful, and that
the certified nursing assistants (CNAs) showed the wound on September 18, as they were putting
Plaintiff into bed.

44, Upon Plaintiff’s return to Defendant Hallmark, records from Dr. Popp and her
practice, Elite Patient Care, deny that Plaintiff had any sacra wound when she left Defendant
Hallmark for admission at Roper Hospital.

45.  On September 21, 2018, Dr. Popp ordered Plaintiff to be turned every two hoursto
offload the sacral wound area and noted she would follow-up with Dr. Ashwander in the second
week of October.

46. Dr. Popp made changes to Plaintiff’s sacral wound treatment on September 24,
2018.

47.  On September 25, 2018, S. Burding, LPN at Defendants’ facility made alate entry
nurse's note stating that on September 10, 2018, she observed an excoriated wound site on
Plaintiff’s buttock areawhile assisting a CNA with the changing of her brief.

48.  On October 1, 2018, there are notes from a phone order from Dr. Popp discussing
“sacral wound clarification” which ordered a change in cleanser and packing. Though these
treatment changes are reflected in the physician’s orders, existence of the sacral wound was till
omitted from the diagnosis.

49, Progress notes by Mary Sherman from Elite Patient Care on October 1, 2018 stated,
“Joanna does not feel patient needs to see a surgeon for her sacral wound.”

50.  On October 5, 2018, a form in the Plaintiff’s chart attempted to document the
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unavoidability of Plaintiff’swounds based on the presence of interventions which were mentioned
in Defendant Hallmark’s minimum data set (MDS) but appear nowhere in Plaintiff’s orders or
treatment records.

51.  OnOctober 8, 2018, treatment of the sacral wound was again changed by Dr. Popp
and the cleansing and packing methods for the sacral wound were altered.

52.  On October 15, 2018, it was noted Plaintiff was inconsolable and in excruciating
pain and that her family, at her bedside, was asking for discharge to the hospital.

53. Plaintiff was admitted to Roper Hospital that day and was found to have sepsis, a
urinary tract infection (UTI) and severe malnutrition.

54, Plaintiff was placed on antibiotic therapy and her sacra wound was surgically
debrided, including removal of both tissue and bone, and awound vac was placed.

55. Plaintiff was placed on high-dose IV fentanyl for her severe pain.

56.  On October 22, 2018, Plaintiff was admitted to Roper Hospice.

57.  Paintiff died on November 4, 2018 at 1:16 AM.

58.  On autopsy examination, the cause of Ms. James's death was determined to be
sepsis secondary to a sacral pressure ulcer.

FOR A FIRST CAUSE OF ACTION
(Negligence and/or Gross Negligence)

59. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

60. At dl times relevant to this Complaint, Defendants were providers of skilled
nursing services, and, as such, wererequired to provide reasonable care in accord with regul ations,
statutes, standards, codes, policies and procedures.

61. By accepting and providing care to Ms. James, Defendants expressly undertook to

provide care to Ms. James in accordance with her needs, and as indicated by governing laws, and
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the standard of care.

62.

With regard to Emma Lee James, Defendants deviated from the acceptable

standards of carein one or more of the following particulars, to wit:

63.

a. Failure to accurately assess risk status and appropriately intervene with pressure

injury preventive measures,

Failure to order use of pressure devices until after Plaintiff returned from Roper
Hospital on September 18, 2018;

Failure to document any frequency of repositioning the Plaintiff;

Failure to properly document the existence of any skin breakdown until Plaintiff
was transferred to Roper Hospital on September 11, 2018.

Failure to document Plaintiff’ s unstageable sacral wound even on the day she was
transferred to Roper Hospital for treatment by the Wound Ostomy and Continence
(WOC) team.

In creating late entry documentation on September 25, 2018, a week after Ms.
James had returned from the hospital, that an excoriated buttock wound had in fact
been observed during a brief changing the day prior to Ms. James' hospitalization.
In creating another late entry documentation on October 5, 2018 discussing an
alleged unavoidability of Ms. James wounds based solely on the mention of a
pressure relief mattress, specialty bed, pressure relief cushion, and turn and
reposition as interventions in the MDS, but for which no orders were ever
documented.

In such other particulars as may be revealed during discovery or trial of this matter.

Defendants' failures, including but not limited to those failures set forth more fully

10
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herein, constitute the complete absence of care.

64. Asadirect and proximate result of Defendants negligent, grossly negligent and/or
reckless, willful and wanton conduct, Emma Lee James suffered grievous bodily injury,
experienced pain and suffering, and mental anguish, including fear for her life.

65. Ultimately, Ms. James died as aresult of her condition.

66. Plaintiff is therefore entitled to judgment against Defendant and for compensation
in the amount of actual, consequential, and punitive damages, to be determined through atrial of
this matter.

FOR A SECOND CAUSE OF ACTION
(Negligence Per Se)

67. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

68.  Atal timesrelevant to this Complaint, Defendants have been entities or individuals
duly licensed and authorized to provide healthcare services in South Carolina, and were,
accordingly, responsible for abiding by the statutes, regulations, codes, and ordinances governing
long-term care services.

69.  Theseregulations, statutes, codes, and ordinances, including but not limited to S.C.
Code of Regs. Ann. 861-17, S.C. Code Ann. 8 43-35-5, et seq., and S.C. Code Ann. § 49-81-10,
et seq., form the minimally acceptable standards for the provision of long-term skilled nursing in
South Carolina.

70.  Atadl timesrelevant to this Complaint, Defendants had a responsibility to adhere
to and provide care consistent with the aforementioned standards to each and every patient
including Emma L ee James.

71. Defendantsfailed to adhere to the standards of care applicable for Emma L ee James

in one or more of the following particulars:

11
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a. Failing to implement policies and procedures to assure residents were provided care
consistent with dignity and quality of life;

b. Failing to ensure the medical director implements policies and procedures for the
adequate care of patients,

c. Failing to ensure implementation of orders and plans of care;

d. Failing to adequately hire, train and manage staffing for qualitative and continuous care;
e. Failing to appropriately monitor, manage, and update changes to patient condition;

f. Failing to ensure clinical, nursing, professional and administrative staff provided care as
needed by patients,

g. Failing to provide minimally adequate care;

h. Failing to provide minimally adequate follow up care for specific conditions of Emma
Lee James,

i. Failing to order and implement standard pressure wound avoidance measures;

j. Failing to closely monitor and treat a patient with known wounds;

k. Failing to provide emergency care;

|. Failing to provide adequate access to emergency care;

m. Failing to ensure administrative oversight in implementing policies and procedures for
adequate care of patients,

n. Failing to ensure proper medical management by the medical director and proper inter-
disciplinary communication designed to maximize a patient’s quality of life; and

0. Such other particulars as may be revealed during the discovery or trial.

72.  The statutes, regulations, and standards to which Defendants were required to

adhere were specifically put in place to protect vulnerable adults like Emma L ee James.

12
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73. In general, the violation of a statute expressly created to protect a certain
classification of person establishes the negligence per se of the offender.

74, Defendants conduct in violating statutes, regulations, codes and ordinances
enacted for the protection of vulnerable adults including decedent Emma Lee James constitutes
negligence per se.

75. In addition, Defendants' violations of statutes, regulations, codes, and ordinances
constitute recklessness.

76. Defendants' negligence per se directly and proximately caused Emma Lee James
to sustain grievous bodily harm, pain and suffering, and mental anguish, and resulted in her death.

77. Plaintiff is therefore entitled to judgment against Defendants and for such actual,
consequential, punitive and equitable damages to be determined through atrial of this matter.

FOR A THIRD CAUSE OF ACTION
(Vicarious Liability, Ostensible Agency and/or Respondeat Superior)

78. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

79. Emma Lee James, as a patient of Defendant Hallmark, experienced harm from the
negligent, grossly negligent, reckless and negligent per se acts and omissions of the employees,
agents, and assigns of Defendant Hallmark, the Fundamental Defendants, and/or Defendant Elite
Care, including the acts and omissions of Defendants’ clinicians, nurses, technicians, volunteers,
medical director(s), administrators, and other responsible personnel.

80.  The wrongful conduct of Defendants employees, agents, and/or assigns were
directly related to duties undertaken for the care of Emma Lee James in the course and scope of
their employment, on-site a Defendants facilities, and using equipment, tools, and goods
provided by Defendants.

81.  The negligence, gross negligence, and/or failure to adequately provide care to

13
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Emma L ee James by the employees, agents, and assigns of Defendant Hallmark, the Fundamental
Defendants, and/or Defendant Elite Care occurred during a time and at a place created and
facilitated by employment and/or contractua relationship with Defendants.

82.  The negligence, neglect, and/or failure to adequately provide care to Emma Lee
James, by and through employees and staff, including medical and administrative personnel, is a
well-known, foreseeable hazard and risk for medical providersin South Carolina.

83.  Asadirect and proximate result of the negligent, grossly negligent, negligent per
se, reckless acts of Defendants employees, agents, and assigns for whom Defendants are
vicarioudly liable, Emma Lee James sustained grievous bodily injury, and ultimately died as a
result.

84. Plaintiff is therefore entitled to judgment against Defendants and for such actual,
punitive, and equitable damages to be determined through atrial of this matter.

FOR A FOURTH CAUSE OF ACTION
(Wrongful Death Pursuant to S.C. Code Ann. § 15-51-10)

85. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

86. Plaintiff bringsthis action pursuant to S.C. Code Ann. § 15-51-10, et seq. on behalf
of the statutory heirs of Emma Lee James, for the wrongful death of Ms. James, who died on
November 4, 2018.

87.  The death of Emma Lee James was caused directly and proximately by the
Defendants' negligent, grossly negligent, reckless, willful and wanton conduct, set forth morefully
herein.

88.  Asadirect and proximate result of Defendants' conduct, the beneficiaries of Emma
Lee James have been damaged, and suffered the loss of Ms. James's support, society,

companionship, love, and/or affection.

14
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89. Plaintiff istherefore entitled to ajudgment against Defendants, and for such actual,
consequential, and punitive damages in an amount to be determined by ajury at trial.

FORA FIFTH CAUSE OF ACTION
(Survival Pursuant to S.C. Code Ann. 815-5-90)

90. Plaintiff reiterates the preceding paragraphs as though repeated verbatim herein.

91 EmmaLee James's estate has incurred funeral and related expenses as adirect and
proximate result of the negligence, gross negligence, recklessness, willful and wantonness of
Defendants described herein.

92.  Asadirect and proximate result of Defendants’ conduct, set forth more expressly
above, Emma Lee James suffered grievous bodily injuries, physical pain and suffering, and
incurred medical expenses prior to her death, and her estate is entitled to an award of actual and
punitive damages in an amount to be determined through atria of this matter.

WHEREFORE, Plaintiff, individually, and on behalf of the Estate of Emma Lee James,
prays for judgment against Defendants, and for actual, consequential, and punitive damages, and,
if applicable, for the costs and fees associated with this action, and for such other relief in law or

equity as this court deems just and proper.

STROM LAW FIRM, LLC

s/ Mario A. Pacella

Mario A. Pacella (S.C. Bar #68488)
JessicalL. Fickling (S.C. Bar #100161)
6923 N. Trenholm Rd.

Columbia, SC 29206

Phone: (803) 252-4300

Fax: (803) 252-4801
mpacella@stromlaw.com

This 9™ day of June, 2021.
15
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STATE OF NEW YORK )
)
COUNTY OF SARATOGA )

AFFIDAVIT OF DOROTHY WEIR
Estate of Emma James

AFFIANT, DOROTHY WEIR, RN, CWON, CWS, being of sound mind and body, and
over the age of eighteen (18), and having the requisite training, knowledge and experience to
provide the opinions enunciated more fully below, hereby avers as follows:

1. CLINICAL BACKGROUND: I, Dorothy (“Dot™) Weir, am a licensed registered
nurse with an Associates of Science in Nursing. I have been practicing in the specialty of wound
care since 1980 and have held the certification of Certified Wound Nurse by the Wound, Ostomy
and Continence Certification Board since 1985, and that of Certified Wound Specialists by the
American Board of Wound Management since 2004. I lecture extensively in all areas of wound
management both nationally and internationally and I have multiple publications. I currently
practice as a wound clinician and trainer for the Saratoga Hospital Center for Wound Healing
and Hyperbaric Medicine in Malta, New York. A copy of my Curriculum Vitae has been
" included as Attachment A to this Affidavit, which fully sets forth my credentials and
background, and is fully incorporated herein.

2. FAMILIARITY WITH TREATMENT SETTING: As a direct result of my
education, training, background and clinical experience, I have substantial background in the
treatment of pressure related injuries in hospitals, post-acute facilities, and long-term care
facilities.

3. FAMILIARITY WITH STANDARD OF CARE: [ am familiar with the standard
of care applicable to the management of patients such as Emma James. As a registered nurse, [

have cared for patients with the same or similar diagnoses as those with which Ms. James
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suffered when she died on November 4, 2018, including the pressure injury on her sacrum, first
diagnosed on September 12, 2018.
4, RECORDS RELIED UPON: In forming my conclusions, I reviewed the
following records:
a. Death Certificate of Emma James;
b. Patient Chart — Hallmark Healthcare Center, including but not limited to the
following:
1. Nursing Progress Notes;
ii.  Physician Notes;
iii. Interdisciplinary progress notes;
iv. Discharge Documentation;
v.  Plans of Care;
vi. History and Physical;
vii. Change of Condition Records;
viii. Consultation Notes;
c. Roper Medical Records, date of admission September 10, 2018; and
d. Photographs provided by counsel.
1 expressly reserve the right to amend and/or supplement this opinion in light of
additional medical information and/or records.
5. BASIS FOR OPINION: I am qualified to express opinions in this matter on the
basis of my training, education and experience, including evaluation and management of patients

similar to Emma James.
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I have reviewed materials provided or furnished by other individuals and sources. My
opinions are based upon my review of the medical records. All opinions set forth herein are
therefore to a reasonable degree of medical certainty, being more probable than not. If additional
information becomes available, [ expressly reserve the right to supplement or modify my
opinions.

I have been qualified to render expert opinions on numerous occasions. I have never been
disqualified as an expert witness. With respect to this matter, I have been asked to provide my
opinions regarding Emma James. What is included herein is a fair summary of my opinions as of
the date of this affidavit regarding the applicable Standard of Care, the deficiencies in the care
Defendants provided to Ms. James, and Defendants’ failure, violations and/or breaches in the
applicable standard of care for Ms. James.

6. PROFESSIONAL OPINIONS: Based upon my review of the medical records
identified herein, my background, training, education and experience, it is my opinion to a
reasonable degree of medical certainty that the care provided to Emma James fell below and
deviated from the acceptable Standard of Care in one or more of the followings particulars:

a. Failure to accurately assess risk status and appropriately intervene with
pressure injury preventive measures. There is mention of pressure devices on
bed and chair in Minimum Data Set (MDS), however no orders of such and no
entries of presence of such devices in the remainder of the record until after
she returned from Roper on 9/18/18.

b. The CNA ADL tracking form documents resident as complete assist each
shift, however no documentation of any frequency of repositioning is noted.

¢. Failure to properly document, until 9/11/18 when she was transferred to Roper
Hospital, the existence of any skin breakdown. Specifically, a progress note
by Ginger Arntz, ARNP on 9/11/18 states only “wound to left lower

extremity”.
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d. Resident was transferred to Roper Hospital on 9/11/18; on 9/12/18 the Wound
Ostemy and Continence (WOC) team at Roper hospital documented a large
sacral deep tissue injury with periwound skin peeling away.

e. Resident returned to Hallmark Center on 9/18/18. On 9/25/18, S. Burding
LPN made a late entry nurse’s note stating that on 9/10/18, she observed
excoriated buttock site while assisting CNA with changing brief.

f. On 10/5/18, there is a form in the resident chart documenting unavoidability
of the patient’s wounds stating that she had a pressure relief mattress,
specialty bed, pressure relief cushion, and turn and reposition as interventions
for which there are no orders and no entries of their presences other than in
the MDS.

7. RESERVATION TO SUPPLEMENT: This document does not necessarily

address all violations of the standard of care identified in this case. I specifically reserve the right
to add, amend, clarify, or supplement this opinion as new evidence and information become
available.

Under penalty of perjury, I declare the foregoing Affidavit and facts stated herein are true

and accurate to the best of my knowledge.

’DQQMO'EQ WAL

DOROTHY

SWORN AND SUBSCRIBED to me
On this the (G day of vy < , 2020.

1]
_ JOAN B. SHEVLIN
Cf\é@”‘\ @M"&’W\ NOTARY PUBLIC STATE OF NEW YORK

: ' RENSSELAER GOUNTY

N2 ek ﬁ‘ A ~
Nota blic for %@rﬁ&é\:&\\ {\3« Cgﬁmfoéfgﬁﬁgffg .
My Commission Expires: 4 ‘i\a-oal
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER CASE NO. 2021-CP-18-01030
Tammy China, as Personal Representative
for the Estate of Emma Lee James,
Plaintiff,
VS.

ANSWER ON BEHALF OF ELITE
PATIENT CARE OF SOUTH CAROLINA,

Palmetto Hallmark Operating, LLC d/b/a PC

Hallmark Healthcare Center, Fundamental
Long Term Care, THI of South Carolina,
LLC, THI of Baltimore, Inc., and Elite
Patient Care of South Carolina, PC

Defendants.

N N N N N N N N N N N N N N N N N N N N

TO: MARIO A. PACELLA, ESQ., AND JESSICA L. FICKLING, ESQ., ATTORNEYS
FOR PLAINTIFF:

The Defendant Elite Patient Care of South Carolina, PC (hereinafter referred to as
“Defendant”), by and through its undersigned counsel, responds to the allegations in Plaintiff’s
Complaint as follows:

INTRODUCTION

1. Any and all allegations in Plaintiff’s Complaint which are not specifically admitted,
qualified, or otherwise explained or denied, are hereby expressly denied and strict proof is
demanded thereof.

2. Responding to the allegations in Paragraph 1, Defendant admits only that it
provides medical services. The remaining allegations in Paragraph 1 are not directed toward this
Defendant and/or call for conclusions of law, and therefore require no response from these

Defendants. To the extent a response is required, these allegations are denied.
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3. The allegations in Paragraph 2 call for conclusions of law and therefore require no

response from this Defendant. To the extent a response is required, these allegations are denied.

4. Defendant denies the allegations in Paragraphs 3 and 4 and demands strict proof
thereof.
PARTIES
5. The allegations in Paragraphs 5, 6, and 7 do not contain any allegations directed to

this Defendant and/or call for conclusions of law, and therefore no response is required from this
Defendant.

6. The allegations in Paragraphs 8, 9, 10, and 11 are directed to parties other than this
Defendant and therefore require no response from this Defendant. To the extent a response is
required, these allegations are denied.

7. Responding to the allegations in Paragraph 12, Defendant admits only that it
provides medical services in Summerville, South Carolina. Defendant denies any remaining and
inconsistent allegations in Paragraph 12.

JURISDICTION AND VENUE

8. Defendant denies the allegations in Paragraph 13 and demands strict proof thereof.

9. Defendant admits the allegations in Paragraph 14.

10. Defendant is without information or knowledge sufficient to form a belief as to the
allegations in Paragraphs 15 and 16 and therefore denies the same.

11. Defendant denies the allegations in Paragraph 17 as stated.

12.  The allegations in Paragraphs 18 and 19 call for conclusions of law to which no
response is required. To the extent a response is required, Defendant denies these allegations and

demands strict proof thereof.
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13. Defendant is without information or knowledge sufficient to form a belief as to the
allegations in Paragraph 20. Defendant reserves the right to assert that any injury or damage
suffered by Plaintiff was the result of intervening negligence, recklessness, willfulness and
wantonness of parties of than this Defendant, including any currently unnamed entities or persons
that Plaintiff alleges may have been responsible for the care provided to Emma Lee James.

14. Responding to the allegations in Paragraphs 21 and 22, Defendant admits only that
Hallmark Healthcare Center is located at 255 Midland Pkwy, Summerville, SC 29485, and that
Defendant provides medical services at that location. Defendant denies any allegations in these
paragraphs that allege or intend to allege any deviation from the standard of care, acts, errors,
omissions, liability, or damages as to this Defendant and demands strict proof thereof.

15.  The allegations in Paragraph 23 do not contain any allegations directed to this
Defendant, and therefore require no response. Further responding, the allegations in Paragraph 23
reference an affidavit and Defendant denies that the contents of the affidavit properly identify any
acts of negligence and further deny any and all assertions of liability against Defendant contained
within the affidavit.

16.  The allegations in Paragraph 24 call for conclusions of law and therefore require
no response from this Defendant. To the extent a response is required, Defendant denies venue is
proper and reserves the right to argue same.

JOINT AND SEVERAL LIABILITY

17. Defendant denies the allegations in Paragraph 25 and demands strict proof thereof.

FACTUAL BACKGROUND

18. Responding to the allegations in Paragraph 26, Defendant restates all previous

paragraphs and responses as if fully set forth herein verbatim.
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19. Responding to the allegations in Paragraphs 27, 28, 29, 30, 31, 32, 33, 34, 35, 36,
37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, and 56, Defendant refers
to the complete medical records of Plaintiff and testimony of treating healthcare providers for a
full, complete, and accurate recitation of all care, treatment, diagnoses, and scope of statements
expressed therein. Defendant denies any allegations in these Paragraphs inconsistent with those
records or this response. Defendant further denies any allegations in these Paragraphs which allege
or intend to allege any deviation from the standard of care, causes of actions, claims, acts, errors,
omissions, liability, or damages as to this Defendant and demands strict proof thereof. To the extent
the allegations are directed to parties other than this Defendant, no response is required. Defendant
denies all remaining and inconsistent allegations in these Paragraphs.

20. Defendant admits the Death Certification produced by Plaintiff indicates Ms. James
died on November 4, 2018, at 1:16 AM as alleged in Paragraph 57 of Plaintiff’s Complaint.

21. Defendant is without knowledge or information sufficient to form a belief as to the
truth of the allegations in Paragraph 58 and therefore denies the same and demands strict proof
thereof. Further responding, Defendant denies any allegations in this Paragraph that allege or
intend to allege any deviation from the standard of care, causes of actions, claims, acts, errors,
omissions, liability, or damages as to this Defendant and demands strict proof thereof. Defendant
further denies that any of its act or omission was the proximate cause of Ms. James’ death.

FOR A FIRST CAUSE OF ACTION
(Negligence and/or Gross Negligence)

22, Responding to the allegations in Paragraph 59, Defendant restates all previous
paragraphs and responses as if fully set forth herein verbatim.

23. Defendant admits the allegations in Paragraph 60.
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24.  The allegations in Paragraph 61 call for conclusions of law to which no response is
required. To the extent a response is required, these allegations are denied.

25. Defendant denies the allegations in Paragraphs 62, 63, 64, 65, and 66, including all
subparts, and demands strict proof thereof.

FOR A SECOND CAUSE OF ACTION
(Negligence Per Se)

26. Responding to the allegations in Paragraph 67, Defendant restates all previous
paragraphs and responses as if fully set forth herein verbatim.

27. Defendant admits the allegations in Paragraph 68.

28.  The allegations in Paragraph 69 do not contain any allegations directed to this
Defendant and therefore require no response from this Defendant. To the extent a response is
required, these allegations are denied.

29.  The allegations in Paragraph 70 call for conclusions of law to which no response is
required. To the extent a response is required, these allegations are denied.

30. Defendant denies the allegations in Paragraph 71, including all subparts, and
demands strict proof thereof.

31. The allegations in Paragraphs 72 and 73 call for conclusions of law to which no
response is required. To the extent a response is required, these allegations are denied.

32. Defendant denies the allegations in Paragraphs 74, 75, 76, and 77 and demands
strict proof thereof.

FOR A THIRD CAUSE OF ACTION
(Vicarious Liability, Ostensible Agency and/or Respondeat Superior)

33. Responding to the allegations in Paragraph 78, Defendant restates all previous

paragraphs and responses as if fully stated herein verbatim.
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34, Defendant denies the allegations in Paragraph 79 and demands strict proof thereof.

35. Defendant denies the allegations in Paragraphs 80, 81, and 82 as stated and
demands strict proof thereof. Further responding, the allegations in Paragraphs 80, 81, and 82 call
for conclusions of law to which no response is required. To the extent a response is required, these
allegations are denied.

36. Defendant denies the allegations in Paragraphs 83 and 84 and demands strict proof
thereof.

FOR A FOURTH CAUSE OF ACTION
(Wrongful Death Pursuant to S.C. Code Ann. § 15-51-10)

37. Responding to the allegations in Paragraph 85, Defendant restates all previous
paragraphs and responses as if fully set forth herein verbatim.

38. The allegations in Paragraph 86 do not contain any allegations directed to this
Defendant and therefore require no response. Further responding, Defendant affirmatively denies
Plaintiff is entitled to relief pursuant to the wrongful death statute.

39. Defendant denies the allegations in Paragraphs 87, 88, and 89 and demands strict
proof thereof.

FOR A FIFTH CAUSE OF ACTION
(Survival Pursuant to S.C. Code Ann. § 15-5-90)

40. Responding to the allegations in Paragraph 90, Defendant restates all previous
paragraphs and responses as if fully set forth herein verbatim.

41. Defendant denies the allegations in Paragraphs 91 and 92 and demands strict proof
thereof.

42. Defendant denies the allegations in the WHEREFORE clause of Plaintiff’s

Complaint, including the claim for judgment and damages, and demands strict proof thereof.
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FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

Defendant would affirmatively state that at all times it complied with the applicable
standard of care in her care and treatment of Plaintiff.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

There was no negligence, recklessness, gross negligence, or wantonness on the part of this
Defendant which proximately caused or contributed to Plaintiff’s alleged injuries.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

That, even if this Defendant was negligent, as alleged in the Complaint, which is
specifically denied, the negligence of this Defendant is not the direct or proximate cause of any
injury alleged by the Plaintiff, and therefore, Defendant is not liable for any damages allegedly
sustained.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

The allegations contained in the Complaint fail in their entirety to state a claim upon which
relief may be granted against this Defendant. As a result, this matter should be dismissed against
this Defendant pursuant to Rule 12(b)(6), SCRCP.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

Defendant would affirmatively assert that it would be entitled to any and all benefits, joint
and several liability protections, emergency situations limitations on liability, any and all monetary
limitations or caps of liability and/or damages under the Economic Development, Citizen and

Small Business Protection Act and the South Carolina Medical Malpractice Reform Bill including,
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but not limited to §15-38-15; §15-32-200; §15-32-210; 815-32-220; §15-32-230; §15-32-240;
§15-36-100; and 815-79-125 and any other applicable provisions under these acts.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

Defendant would affirmatively state that no award of non-economic damages should
exceed the statutory limits contained in the Non-Economic Damages Awards Act of 2005, S.C.
Code Ann. 815-32-200, et seq.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

Defendant hereby reserves the right to seek all remedies, rights and privileges available to
it pursuant to S.C. Code Ann. § 15-38-10, et. Seq.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

That any award or assessment of punitive damages as prayed for by the Plaintiff, which
Defendant expressly denies, would violate this Defendant’s Constitutional rights under the Fifth,
Sixth and Fourteenth Amendments of the United States Constitution and comparable provisions
of the South Carolina Constitution.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

That any award or assessment of punitive damages as prayed for by the Plaintiff, which
this Defendant explicitly denies, should be limited pursuant to South Carolina Code §15-32-530.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

Defendant asserts entitlement to all benefits, privileges, protections, and limitations on any
punitive damages award under the South Carolina Fairness in Civil Justice Act of 2011, as codified

in S.C. Code Ann. 815-32-510; §15-32-520; §15-32-530; and 815-32-540, et. Seq.
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FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

Defendant does not waive any defense that whatever injury or damage that was suffered
by the Plaintiff was the proximate result of the intervening negligence, recklessness, willfulness
and wantonness of parties other than this Defendant (should the discovery process reveal this),
barring Plaintiff from recovery from this Defendant, or in the alternative, that Plaintiff’s damages,
if any, should be proportionately barred or reduced under the doctrine of comparative fault.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

Defendant pleads any and all applicable statutes of limitations and repose as affirmative
defenses.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

Defendant does not waive any defense that whatever injuries the Plaintiff sustained were
the result of pre-existing medical conditions, whether disclosed or undisclosed (should the
discovery process reveal this), and were not related to the incidents complained of in the Plaintiff’s
Complaint.

FURTHER ANSWERING AND AS A FURTHER
AND AFFIRMATIVE DEFENSE

Defendant reserves any additional and further defenses as may be revealed by additional
information during the course of discovery and investigation, and as is consistent with the South
Carolina Rules of Civil Procedure.

WHEREFORE having answered all of the allegations of the Plaintiff’s Complaint and

asserting these affirmative defenses herein, Defendant hereby moves the Court for a dismissal of
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all claims, for costs and fees associated with the defense of this action, and for such other relief as

the Court deems appropriate.

Auqgust 12, 2021
Charleston, South Carolina

s/Joseph J. Tierney, Jr.

Joseph J. Tierney, Jr., Esquire (SC Bar# 13917)
Dir Tel: (843) 737-8668 Dir Fax: (843) 737-8584
E-mail: joseph.tierney@rogerstownsend.com
Hunter A. Morgan (SC Bar#104708)

Dir Tel: (843) 531-6106 Dir Fax: (843) 737-8584
E-mail: hunter.morgan@rogerstownsend.com
ROGERS TOWNSEND, LLC

177 Meeting Street, Suite 320

Charleston, South Carolina 29401

Attorneys for Defendant Elite Patient Care of South
Carolina, PC

10
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER FIRST JUDICIAL CIRCUIT

TAMMY CHINA, AS PERSONAL
REPRESENTATIVE FOR THE ESTATE

CASE NO. 2021-CP-18-01030

OF EMMA LEE JAMES,
PLAINTIFF,
VS.
PALMETTO HALLMARK DEFENDANT PALMETTO HALLMARK
OPERATING, LLC D/B/A HALLMARK OPERATING, LLC D/B/A HALLMARK
HEALTHCARE CENTER, HEALTHCARE CENTER’S ANSWER TO

FUNDAMENTAL LONG TERM CARE,
THI OF SOUTH CAROLINA, LLC, THI
OF BALTIMORE, INC., AND ELITE
PATIENT CARE OF SOUTH
CAROLINA, PC,

PLAINTIFF’S COMPLAINT

DEFENDANTS.

R N N R S e N e N N e N N N N W S

TO: MARIO A. PACELLA AND JESSICA L. FICKLING, ATTORNEYS FOR THE
PLAINTIFF:

The Defendant Palmetto Hallmark Operating, LLC d/b/a Hallmark Healthcare Center
(hereinafter the “Facility” or “this Defendant”), subject to and without waiving any and all rights
to compel this matter to arbitration, hereby responds to Plaintiff’s Complaint as follows:

1. Any and all allegations set forth in Plaintiff’s Complaint which are not specifically
admitted, qualified, or otherwise explained or denied, are hereby expressly denied and strict proof
is demanded thereof.

2. As to any and all allegations set forth in Plaintiff’s Complaint wherein Plaintiff uses
the conflated term “Defendants” and/or the term “Fundamental Defendants” as an erroneous
reference to multiple defendants or any other collective references to the defendants, this

Defendant affirmatively asserts that it is the sole licensee and operator of the Facility.
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3. To the extent this Defendant responds to allegations made against “Defendants,”
the “Fundamental Defendants,” or any other collective references to the defendants, any such
responses are being made by this Defendant as to itself.

4. As to any and all allegations in Plaintiff’s Complaint directed at parties other than
this Defendant, no response is required. Any and all such allegations not hereinafter specifically
addressed in this manner are hereby answered as no response is required by this Defendant.

5. The allegations in Paragraph 1 of Plaintiff’s Complaint are, in part, directed toward
parties other than this Defendant and, therefore, do not require a response from this Defendant. To
the extent the allegations are directed at this Defendant, this Defendant craves reference to the
facility chart and Ms. James’s medical records for their contents and denies any allegations
inconsistent with those contents and all allegations intended to assert or imply liability or damages
against this Defendant. Further responding, this Defendant affirmatively asserts that it was the sole
entity licensed to operate, and was the sole operator of, the Facility during the time period at issue.
Further, this Defendant affirmatively asserts that it was not owned, operated or controlled by
defendants “Fundamental Long Term Care, THI of South Carolina, LLC and THI of Baltimore,
LLC.” This Defendant denies any remaining allegations in Paragraph 1 inconsistent with this
response.

6. Answering the allegations in Paragraph 2 of Plaintiff’s Complaint, this Defendant
admits only that it was the sole entity licensed to operate, and was the sole operator of, the Facility
during the time period at issue. This Defendant denies any remaining allegations in Paragraph 2

inconsistent with this response.
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7. The allegations in Paragraph 3 of Plaintiff’s Complaint state or call for legal
conclusions and, therefore, do not require any response. To the extent a response is required, this
Defendant denies the allegations in Paragraph 3.

8. This Defendant denies the allegations in Paragraph 4 of Plaintiff’s Complaint.

0. Answering the allegations in Paragraphs 5, 6, and 7 of Plaintiff’s Complaint, this
Defendant is without sufficient information and knowledge to respond to these allegations and,
therefore, denies the same and demands strict proof thereof. To the extent those allegations state
or call for legal conclusions, no response is required.

10. Answering the allegations in Paragraph 8 of Plaintiff’s Complaint, this Defendant
admits only that it is a Delaware limited liability company duly licensed to operate the Facility
located at 255 Midland Pkwy, Summerville, SC 29485 during the timeframe at issue. Any and all
allegations inconsistent with this response or intended to allege liability or damages against this
Defendant are denied and strict proof is demanded thereof.

11. The allegations in Paragraphs 9, 10, 11, and 12 of Plaintiff’s Complaint are directed
at parties other than this Defendant and, therefore, do not require a response. To the extent a
response is required, this Defendant admits only that it was the sole entity licensed to operate, and
was the sole operator of, the Facility during the time period at issue. This Defendant denies the
remaining allegations in Paragraphs 9 through 12.

12. The allegations in Paragraph 13 of Plaintiff’s Complaint are, in part, directed
toward parties other than this Defendant and, therefore, do not require a response from this
Defendant to that extent. To the extent the allegations are directed at this Defendant, this

Defendant admits only that it was the sole entity licensed to operate, and was the sole operator of,
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the Facility, which has its place of business in Summerville, South Carolina. This Defendant
denies any remaining allegations in Paragraph 13.

13. The allegations in Paragraph 14 of Plaintiff’s Complaint are, in part, directed
toward parties other than this Defendant, and therefore, do not required a response from this
Defendant. To the extent the allegations are directed at this Defendant, this Defendant admits that
it employed healthcare providers and administrative staff at the Facility in Summerville, South
Carolina. This Defendant denies any remaining allegations in Paragraph 14 inconsistent with this
response, to the extent they are directed at this Defendant.

14. The allegations in Paragraph 15 of Plaintiff’s Complaint are, in part, directed
toward parties other than this Defendant and, therefore, do not require a response from this
Defendant. To the extent the allegations are directed at this Defendant, this Defendant denies the
allegations as written.

15. Answering the allegations in Paragraph 16 of Plaintiff’s Complaint, this Defendant
craves reference to the facility chart and Ms. James’s medical records for their contents and denies
any allegations inconsistent with those contents and all allegations intended to assert or imply
liability or damages against this Defendant. This Defendant further affirmatively asserts that it
complied with the applicable standard of care at all times in its care of Ms. James.

16. This Defendant denies the allegations in Paragraph 17 of Plaintiff’s Complaint.

17. The allegations in Paragraphs 18 and 19 of Plaintiff’s Complaint are, in part,
directed toward parties other than this Defendant and, therefore, do not require a response from
this Defendant. Further, the allegations in Paragraphs 18 and 19 of Plaintiff’s Complaint state or
call for legal conclusions and, therefore, do not require any response. To the extent a response is

required, this Defendant denies the allegations in Paragraphs 18 and 19.
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18. The allegations in Paragraph 20 of Plaintiff’s Complaint are not directed at or
against this Defendant and, therefore, do not require any response.

19. Answering the allegations in Paragraph 21 of Plaintiff’s Complaint, this Defendant
admits only that it was the sole entity licensed to operate, and was the sole operator of, the Facility,
which has its place of business in Summerville, South Carolina. This Defendant denies any
remaining allegations in Paragraph 21 inconsistent with this response.

20. The allegations in Paragraph 22 of Plaintiff’s Complaint are directed toward a party
other than this Defendant and, therefore, do not require a response.

21. Answering the allegations in Paragraph 23 of Plaintiff’s Complaint, this Defendant
admits only that Plaintiff filed a Notice of Intent, along with an affidavit and discovery responses.
This Defendant denies the sufficiency of the affidavit and denies any and all allegations and
assertions contained therein to the extent they allege liability or damages against this Defendant.

22. The allegations in Paragraph 24 of Plaintiff’s Complaint state or call for legal
conclusions and, therefore, do not require any response. To the extent a response is required, this
Defendant respectfully denies the allegations set forth in Paragraph 24. Further answering the
allegations in Paragraph 24, this Defendant affirmatively asserts there is a valid and binding
arbitration agreement between Plaintiff’s decedent and this Defendant.

23. Answering the allegations in Paragraph 25 of Plaintiff’s Complaint, to the extent
they are directed to this Defendant, this Defendant denies the allegations in Paragraph 25.

24. Answering the allegations in Paragraph 26 of Plaintiff’s Complaint, this Defendant
reincorporates and restates its previous responses as if fully set forth verbatim herein.

25. The allegations in Paragraphs 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40,

41, 42,43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56 , and 57 of Plaintiff’s Complaint are,
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in part, directed toward parties other than this Defendant and, therefore, do not require a response
from this Defendant. To the extent the allegations are directed at this Defendant, this Defendant
craves reference to Ms. James’s medical records, including the Facility chart, autopsy report,
“Death Certification” and other medical records for their contents. This Defendant denies any
allegations inconsistent with those contents and all allegations intended to assert or imply liability
or damages against this Defendant.

26. Answering the allegations in Paragraph 58 of Plaintiff’s Complaint, this Defendant
craves reference to Ms. James’s “Death Certification” for its contents and denies any allegations
inconsistent therewith. This Defendant further denies all allegations intended to assert or imply
liability or damages against this Defendant.

27. Answering the allegations in Paragraph 59 of Plaintiff’s Complaint, this Defendant
reincorporates and restates its previous responses as if fully set forth verbatim herein.

28. Answering the allegations in Paragraphs 60 and 61 of Plaintiff’s Complaint, this
Defendant admits only that it provided skilled healthcare services and care to Ms. James and owed
a duty to comply with the applicable standard of care, but denies the nature and scope of the duty
as written. Answering further, this Defendant states that it complied with the applicable standard
of care at all times in regard to Ms. James. This Defendant denies any and all further allegations
in Paragraphs 60 and 61 of Plaintiff’s Complaint inconsistent with the foregoing response and all
allegations intended to assert or imply liability or damages.

29. This Defendant denies the allegations in Paragraphs 62, 63, 64, 65, and 66 of
Plaintiff’s Complaint to the extent they are directed at this Defendant, including all subparts, and

demands strict proof thereof.
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30. Answering the allegations in Paragraph 67 of Plaintiff’s Complaint, this Defendant
reincorporates and restates its previous responses as if fully set forth verbatim herein.

31. Answering the allegations in Paragraph 68 of Plaintiff’s Complaint, to the extent
they are directed at this Defendant, this Defendant admits only that it is an entity duly licensed and
authorized to provide healthcare services in South Carolina and that it is required to comply with
the law in its provision of services. This Defendant affirmatively asserts that such statutes,
regulations, codes, and ordinances do not establish a standard of care. This Defendant affirmatively
asserts that the care provided to Ms. James was at all times in compliance with the governing
standard of care. Any allegations inconsistent with this response or intended to allege or imply
liability as to this Defendant are denied and strict proof is demanded thereof.

32. Responding to the allegations set forth in Paragraph 69 and 70 of Plaintiff’s
Complaint, this Defendant admits that as the licensed operator of the skilled nursing facility at
issue, the Facility is subject to certain applicable statutes and regulations. This Defendant
affirmatively asserts that such statutes and regulations do not establish a standard of care. This
Defendant further asserts that the care and treatment provided to Ms. James was at all times in
compliance with the appropriate standard of care. To the extent that the allegations set forth in the
above Paragraphs call for legal conclusions, no response is required. Any and all allegations
contained in the above Paragraphs inconsistent with this response or intended to allege liability or
damages against this Defendant are denied and strict proof is demanded thereof.

33. This Defendant denies the allegations in Paragraph 71 of Plaintiff’s Complaint,
including all subparts, and demands strict proof thereof.

34, In responding to the allegations set forth in Paragraphs 72, 73, 74, and 75 of

Plaintiff’s Complaint, this Defendant admits that as the licensed operator of the skilled nursing
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facility at issue, the Facility is subject to certain applicable statutes and regulations. This Defendant
affirmatively asserts that such statutes and regulations do not establish a standard of care. This
Defendant further asserts that the care and treatment provided to Ms.. James was at all times in
compliance with the appropriate standard of care. To the extent that the allegations set forth in the
above Paragraphs call for legal conclusions, no response is required. Any and all allegations
contained in the above Paragraphs inconsistent with this response or intended to allege liability or
damages against this Defendant are denied and strict proof is demanded thereof.

35. This Defendant denies the allegations in Paragraphs 76 and 77 of Plaintiff’s
Complaint.

36. Answering the allegations in Paragraph 78 of Plaintiff’s Complaint, this Defendant
reincorporates and restates its previous responses as if fully set forth verbatim herein.

37. The allegations in Paragraphs 79, 80, 81, 82, 83 and 84 of Plaintiff’s Complaint are,
in part, directed toward a party other than this Defendant and, therefore, do not require a response
from this Defendant. To the extent the allegations are directed at this Defendant, this Defendant
denies the allegations in the above Paragraphs of Plaintiff’s Complaint and demands strict proof
thereof. To the extent that the allegations set forth in the above Paragraphs call for legal
conclusions, no response is required.

38. Answering the allegations in Paragraph 85 of Plaintiff’s Complaint, this Defendant
reincorporates and restates its previous responses as if fully set forth verbatim herein.

39. The allegations in Paragraph 86 of Plaintiff’s Complaint are not directed at or
against this Defendant and, therefore, do not require any response. To the extent a response is

required and/or these allegations are intended to allege liability against this Defendant, this
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Defendant denies the allegations in Paragraph 86. To the extent that the allegations set forth in the
above Paragraphs call for legal conclusions, no response is required.

40. This Defendant denies the allegations in Paragraphs 87, 88, and 89 of Plaintiff’s
Complaint, to the extent they are directed at this Defendant. To the extent the allegations set forth
in the above Paragraph are directed at parties other than this Defendant, no response is required.

41. Answering the allegations in Paragraph 90 of Plaintiff’s Complaint, this Defendant
reincorporates and restates its previous responses as if fully set forth verbatim herein.

42. This Defendant denies the allegations in Paragraphs 91 and 92 of Plaintiff’s
Complaint, to the extent they are directed at this Defendant. To the extent the allegations set forth
in the above Paragraph are directed at parties other than this Defendant, no response is required.

43. The Defendant denies the allegations set forth in Plaintiff’s prayer for relief and
judgment.

FURTHER ANSWERING AND
FOR A FURTHER AFFIRMATIVE DEFENSE

44. This Court lacks jurisdiction with respect to this Defendant and Plaintiff as to
Plaintiff’s claims because this matter should be compelled to arbitration pursuant to a valid
arbitration agreement entered into between this Defendant and Plaintiff’s decedent. Pursuant to §
4 of the Federal Arbitration Act (the “FAA”), this action must be stayed until the validity of the
arbitration agreement entered into by the Plaintiff’s decedent and the Facility is determined by this
Court. Further, pursuant to the South Carolina Rules of Civil Procedure and the FAA, this matter
should be dismissed or stayed pending final resolution of all claims pursuant to the valid arbitration
agreement. This Defendant hereby provides notice that a Motion to Compel Arbitration and

associated Motion to Dismiss or Stay is forthcoming.
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FURTHER ANSWERING AND
FOR A FURTHER AFFIRMATIVE DEFENSE

45. The Complaint fails to state facts sufficient to constitute a cause of action in several
regards and fails to state a claim upon which relief can be granted against this Defendant and
should be dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

FURTHER ANSWERING AND
FOR A FURTHER AFFIRMATIVE DEFENSE

46. This Defendant asserts that some or all of the standards, regulations, and statutes
which Plaintiff alleges apply do not create any standard of care applicable to Plaintiff’s claims or
any private right of action in this matter.

FURTHER ANSWERING AND
FOR A FURTHER AFFIRMATIVE DEFENSE

47. This Defendant would assert that it complied with the applicable standard of care
at all times during the timeframe alleged in Plaintiff’s Complaint and did not proximately cause
any damage to the Plaintiff or her decedent.

FURTHER ANSWERING AND
FOR A FURTHER AFFIRMATIVE DEFENSE

48. Plaintiff’s recovery in the matter, if any, is limited by and subject to the provisions
of the South Carolina Noneconomic Damages Awards Act of 2005 which is codified at S.C. Code
Ann. §15-32-200, ef seq. and which is pled as a limitation or partial bar to the Plaintiff’s claims
and alleged damages.

FURTHER ANSWERING AND
FOR A FURTHER AFFIRMATIVE DEFENSE

49, This Defendant would affirmatively assert that, to the extent it is liable to Plaintiff,
which it vehemently denies, it would be entitled to any and all be