From: Carberry, Stacey

To: Court Of Appeals Filings

Cc: joe@ctlawsc.com; Eric@ctlawsc.com; david@williamsattys.com; ginny@williamsattys.com; Ruparelia, Roopal;
Spruill, Sarah

Subject: John Dabeck v. Larry Ashford (C. A. No. 2021-CP-20-0264)

Date: Thursday, September 14, 2023 10:34:14 AM

Attachments: Filed Notice of Appeal.pdf

Spruill letter to Kitchings filing Notice of Appeal.pdf
Dabeck v. Ashford - Trans Req.pdf
Proof of service.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached please find the following for filing in regards to the above referenced matter:

(1) Notice of Appeal with attachments;

(2) Proof of Service;

(3) Our firm’s check in the amount of $250.00 for the filing fee (with mailed copy); and

(4) Copy of letter to Court Reporter ordering the transcript of the last hearing held in this
matter.

The Notice of Appeal has been filed electronically with the lower court (copy of filed
document attached).

Please return a clocked copy to me by email.

HAYNSWORTH
SINKLER BOYD

Stacey A. Carberry | Legal Assistant
Direct 864.240.3223 | scarberry@hsblawfirm.com

Haynsworth Sinkler Boyd, P.A.
ONE North Main, 2nd Floor | Greenville, SC 29601
Main 864.240.3200 | Fax 864.240.3300

CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential
and may contain information which is legally privileged or otherwise exempt from disclosure.
They are intended solely for the use of the individual or entity to whom this e-mail is
addressed. If you are not one of the named recipients or otherwise have reason to believe that
you have received this message in error, please immediately notify the sender and delete this
message immediately from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this e-mail is strictly prohibited.
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

The Honorable Brian M. Gibbhons
Circuit Court Judge

C.A. No.: 2021-CP-20-0264

JONN DADECK ...ttt e e et e e e e ettt e e e s s b bt e e e s e bt e e e s s ebbbeeeesbbaneeans Respondent,

[T ] ) (o] o OSSO R T PRRPRRRR Appellant.

NOTICE OF APPEAL

Larry Ashford appeals the Orders of Judge Gibbons dated March 27, 2023 (March Order),
May 22, 2023 (May Order), and August 17, 2023 (August Order). The March Order was a Form
4. Ashford filed a timely Rule 59(e), SCRCP motion as to the March Order on April 6, 2023,
seeking a full written order, among other things. Judge Gibbons issued a full order on May 22,
2023. There is no reference to the 59(e) motion in the May Order. Ashford timely filed a motion
pursuant to Rule 59(e) as to the May Order on June 1, 2023. Ashford received notice of the August
Order denying his 59(e) motion on August 17, 2023. Copies of the Orders are attached to this

notice.

¥920002d0T202#3SVYD - SYA1d NOWWOD - A1314dIvV4 - AV LT:0T ¥T daS €202 - d31id ATTvIINOY L0313





Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P.A.

s/ Sarah P. Spruill

Sarah P. Spruill, SC Bar # 68337
ONE North Main, 2nd Floor
P.O. Box 2048

Greenville, SC 29601-2772
(864) 240-3200
sspruill@hsblawfirm.com

Roopal S. Ruparelia, SC Bar # 16003
1201 Main Street, Suite 2200

PO Box 11889

Columbia, SC 29211-1889

(803) 540-7846
rruparelia@hsblawfirm.com

Attorneys for Appellant
Larry Ashford

September 14, 2023

Other Counsel of Record:

Joseph O. Thickens, SC Bar # 101398
J. Eric Cavanaugh, SC Bar # 100044
Cavanaugh & Thickens, LLC

1717 Marion Street (29201)

PO Box 2409

Columbia, SC 29202

(803) 888-2200

Eric@ctlawsc.com

joe@ctlawsc.com

David Reynolds Williams, SC Bar # 77899
Virginia Watson Williams, SC Bar # 77898
Williams & Williams

1281 Russell Street (29115)

PO Box 1084

Orangeburg, SC 29116

(803) 534-5218

david@williamsattys.com
ginny@williamsattys.com
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Fairfield
IN THE COURT OF COMMON PLEAS CASENO. 2021CP2000264

John Dabeck Larry Ashford
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON):[_] Rule 12(b), SCRCP;[_| Rule 41(a),
SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled);
D Other
ACTION STRICKEN (CHECK REASON): D Rule 40(j), SCRCP;L__| Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
HAfﬁrmed; [ Reversed; [[JRemanded;

0O 0O~O

o

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) || Statement of Judgment
by the Court:

This matter comes before the court by way of Defendant's motion to set aside default. The
case was filed on June 25th of 2021, and Defendant was served on July 6th, 2021. Default
was entered against Defendant on October 8th, 2021 and damages were ordered on April
3rd, 2022 by the Court following a hearing where the defendant was present. Following
arguments of counsel, the court took this matter under advisement. After careful review and

deliberation, the court respectfully denies the Defendant's motion to set aside default.

ORDER INFORMATION
This order|v/| ends D does not end the case. D See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 03/27/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Fairfield Common Pleas

Case Caption: John Dabeck VS Wesco International, Inc. , defendant, et al
Case Number: 2021CP2000264

Type: Order/Electronic Form 4

So Ordered

s/Brian M. Gibbons #2168 Circuit Judge

Electronically signed on 2023-03-27 11:13:31 page 3 of 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF ORANGEBURG ) Civil Action No.: 2021-CP-20-00264
)
JOHN DABECK, )
)
Plaintiff, )
)
Vs. )
) ORDER DENYING DEFENDANT
LARRY DEON ASHFORD AND ) ASHFORD’S MOTION TO SET
WESCO INTERNATIONAL INC,, ) ASIDE ENTRY OF DEFAULT
)
Defendants. )

This matter came before the court on March 23, 2023, on Defendant Ashford’s Motion to
Set Aside Entry of Default of Defendant Ashford. These matters were submitted for consideration
with oral argument and filing of briefs. Upon review, the court HEREBY DENIES Defendant’s
motion based on the following:

BACKGROUND

Plaintiff filed this lawsuit on or about June 25, 2021, alleging negligence, recklessness,
willfulness, wantonness, negligence per se, and gross negligence. Defendant Ashford was served
with this lawsuit on July 6, 2021. Plaintiff moved for entry of default which was entered on or
about October 8, 2021. The damages hearing was held on March 31, 2022. Defendant Ashford was
present. However, Defendant Ashford did not file hfs motion until September 2, 2022. In his
motion and supporting documents, Defendant Ashford admits to being served and having full
knowledge of the complaint. Defendant Ashford further asserted he made several efforts to inform
his employer of the wreck and the complaint and that he made efforts to hire an attorney — both
efforts to no avail.

STANDARD
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The standard for setting aside an entry of default is found in Rule 55(c) of the South
Carolina Rules of Civil Procedure — there must be “good cause” to set it aside. Rule 55 SCRCP.
The rule places the burden of showing good cause squarely on the moving party, or in this case,
on Defendant Ashford. If Defendant Ashford fails to show good cause why he was unable to
answer the complaint, the court’s refusal to set aside an entry of default will be upheld as supported

by the evidence. Williams v. Vanvolkenburg, 312 S.C. 462, 465, 381 S.E.2d 499, 501 (Ct. App.

1989). The trial judge has discretion to make this determination and abuse of that discretion occurs

“when the judge issuing the order was controlled b y some error of law or when the order, based

upon factual, as distinguished from legal conclusions, is without evidentiary support.” Sundown

Operating Co. v. Intedge Indus., 383 S.C. 601, 606, 681 S.E. 2d 885, 888 (2009). Further

explained, “a party seeking relief from an entry of default [must] provide an explanation for the
default and give reasons why vacation of the default entry would serve the interests of justice.” Id.

If there is “good cause” or a satisfactory explanation for default, the court then considers
“(1) the timing of the motion for relief, (2) whether the defendant has a meritorious defense; and
(3) the degree of prejudice to the plaintiffif reliefis granted.” Id. (citing Wham v. Shearson Lehman
Bros., Inc.,298 S.C. 462, 465, 381 S.E. 2d 499, 501-02 (Ct. App. 1989)). “The trial court need not
make specific findings of fact for each factor if there is sufficient evidentiary support for the record
for the finding of the lack of good cause.” Id. (citing Dixon v. Besco Engineering, Inc., 320 S.C.
174,463 S.E.2d 636, 639 (Ct. App. 1995)).

ANALYSIS
First, there is no dispute that Plaintiff properly served Defendant Ashford pursuant to Rule

4 of the South Carolina Rules of Civil Procedure. See SCRCP Rules 4(d)(1) and 4(d)(3). Thus, the
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analysis turns to whether Defendant established good cause or a satisfactory explanation for the
default.

As to good cause, Defendant presents his own affidavit along with a phone log to explain
why he did not timely answer the complaint. He admits to being served and having knowledge of
the complaint. He also admits he was present for the damages hearing. His presumed good cause
is not being able to get his employer to step in nor was he able to hire an attorney. This does not
suffice as good cause.

Our courts have held that an attorney nor an insurance company’s misconduct in timely
answering a complaint on behalf of a defendant does not excuse the named defendant from the
misconduct. Sundown Operating Co., Inc. v. Intedge Industries, Inc., 383 S.C. 601, 681 S.E.2d
885 (2009). If the courts hold a defendant to his attorney’s untimely action, then the defendant
himself is certainly not relieved if it is his own fault that he did not timely answer.

Even if Defendant Ashford did establish good cause, he still cannot satisfy the requirements
of Sundown and Wham: (1) his motion for relief was not until approximately 14 months after he
was served; (2) his only “meritorious defense” is on the damages issue but he provided no evidence
in support of that defense!; and (3) Plaintiff is prejudiced in an almost two year delayed start to his
case.

CONCLUSION

Defendant Ashford has failed to establish good cause to set aside the default.
Furthermore, even if they had, Defendant Ashford has likewise failed to satisfy the Wham

factors. Thus, Defendant’s Motion to Set Aside the Entry of Default is DENIED.

! See Thompson v. Hammond, 299 S.C. 116, 120, 382 S.E.2d 900, 903 (1989) (providing a movant must present a
defense that raises a question of law worth discussing or that raises a real controversy arising from conflicting or
doubtful evidence); see also Wilder v. Blue Ribbon Taxicab Corp., 396 S.C. 139 (2011)(“granting the trial judge
wide latitude in the review of an award of damages”).
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IT IS SO ORDERED
Honorable Brian Gibbons
Chief Administrative Judge

Dated:





Fairfield Common Pleas

Case Caption: John Dabeck VS Wesco International, Inc. , defendant, et al
Case Number: 2021CP2000264

Type: Order/Set Aside Judgment

So Ordered

s/Brian M. Gibbons #2168 Circuit Judge

Electronically signed on 2023-05-21 19:11:34 page 5 of 5
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Falrfleid
IN THE COURT OF COMMON PLEAS CASENO. 2021CP2000264
John Dabeck Larry Ashford
PLAINTIFF(S) DEFENDANT(S)
DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or heating before the court.
The issues have been tried or heard and a decision rendered.
(| ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP;[ ] Rule 41(a),
SCRCP (Vol Nonsuit);| JRule 43(k), SCRCP (Settled);
[Jother
[0  ACTION STRICKEN (CHECK REASON):[ ] Rule 40(), SCRCP; [ "] Bankruptoy;
D Binding arbitration, subject to right to restare to confirm, vacate or medify
arbitration award;
[Jother
D STAYED DUE TO BANKRUPTCY
D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
HAfﬁrmed; [ Reversed; [ ] Remanded;

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) [V/] Statement of Judgment
by the Court:

Motion to Reconsider Denied

ORDER INFORMATION
This order [/] ends [_] does not end the case.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 08/17/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 10f2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment 18 the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above Is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Fairfield Common Pleas

Case Caption: John Dabeck VS Wesco International, Inc. , defendant, et al
Case Number: 2021CP2000264

Type: Order/Electronic Form 4

So Ordered
s/Brian M. Gibbons #2168 Circuit Judge

Electranically signed on 2023-08-17 11:00:59 page3of3
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HAYNSWORTH SINKLER BOYD, P.A.
ONE NORTH MAIN STREET, 2"° FLOOR
P.O. BOX 2048 (29602)

GREENVILLE, SOUTH CAROLINA 29601
MAIN 864.240.3200

FAX 864.240.3300
www.hsblawfirm.com

SARAH P. SPRUILL

DIRECT 864.240.3220
sspruill@hsblawfirm.com

September 14, 2023

VIA EMAIL AND U.S. MAIL

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

Re:  John Dabeck v. Larry Ashford
C. A. No. 2021-CP-20-0264

Dear Ms. Kitchings:
Enclosed please find the following for filing in regards to the above referenced matter:

(1) Notice of Appeal with attachments;

(2) Proof of Service;

(3) Our firm’s check in the amount of $250.00 for the filing fee (with mailed copy); and

(4) Copy of letter to Court Reporter ordering the transcript of the last hearing held in this
matter.

The Notice of Appeal has been filed electronically with the lower court (copy of filed document
attached).

Please return a clocked copy to me by email.
Sincerely yours,

HAYNSWORTH SINKLER BOYD, P.A.

Sarah P. Spruill

SPS/sac
Enclosures

cc: Joseph O. Thickens (joe@ctlawsc.com)
J. Eric Cavanaugh (Eric@ctlawsc.com)
David Reynolds Williams (david@williamsattys.com)
Virginia Watson Williams (ginny@williamsattys.com)
Roopal S. Ruparelia (rruparelia@hsblawfirm.com)
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HAYNSWORTH SINKLER BOYD, P.A.
ONE NORTH MAIN STREET, 2"° FLOOR
P.O. BOX 2048 (29602)

GREENVILLE, SOUTH CAROLINA 29601
MAIN 864.240.3200

FAX 864.240.3300
www.hsblawfirm.com

SARAH P. SPRUILL
DIRECT 864.240.3220
sspruill@hsblawfirm.com

September 12, 2023 RECEIVED)
Michael Cary Watkins Sep 12 2023

5116 Cressingham Drive
Indian Land, SC 29707 SC Court of Appeals

mwatkins@sccourts.org

RE: John Dabeck v. Larry Ashford
Case No. 2021-CP-20-00264

Dear Mr. Watkins:

On August 17, 2023, a motion to reconsider was heard in the above matter before the Honorable
Brian Gibbons in Fairfield County. The terms of court published at SCCourts.org indicate that you
were the court reporter for this case.

I request that you provide me with a transcript of the proceedings.

| agree to pay the per page charge for this transcript as provided by Rule 607, SCACR.

Please let me know if you were not the court reporter for the above described hearing.

Sincerely,

HAYNSWORTH SINKLER BOYD, P.A.

Sarah P. Spruill

SPS/sac

cc: S.C. Court Administration
Clerk, Court of Appeals






IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM FAIRFIELD COUNTY
Court of Common Pleas

The Honorable Brian M. Gibbons
Circuit Court Judge

C.A. No.: 2021-CP-20-0264

PROOF OF SERVICE

I certify that I have served the Notice of Appeal, on all attorneys of record by electronic
mail on September 14, 2023 addressed to:

Joseph O. Thickens, SC Bar # 101398
J. Eric Cavanaugh, SC Bar # 100044
Cavanaugh & Thickens, LLC

1717 Marion Street (29201)

PO Box 2409

Columbia, SC 29202
Eric@ctlawsc.com

joe@ctlawsc.com

David Reynolds Williams, SC Bar # 77899
Virginia Watson Williams, SC Bar # 77898
Williams & Williams

1281 Russell Street (29115)

PO Box 1084

Orangeburg, SC 29116
david@williamsattys.com
ginny@williamsattys.com






Ny

Stacey Carbverry, Legal Assistant
HAYNSWORTH SINKLER BOYD, P.A.
ONE North Main Street, 2" Floor
Greenville, SC 29601

864.240.3223







