STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
) YE(C
COUNTY OF BEAUFORT ) REC E IVE D
| 01
_ Robert C. Brandriff and Kristen E. Brandriff, ) MAY 3 0 2013 Pe o
individually and derivatively on behalf of the ) NELSON, MULLINS Qe &
Dataw Island Owners’ Association, Inc, ) Dol =
) RIE -
: oon o
Plaintiffs, ) Civil Action No. 2010-CP-0758@
) SED
c—i =
VS, ) :°:<|E| o
) e =8
: : o
Dataw Island Club,, Inc., et al., ) :
)

Defendants.

ORDER REGARDING PLAINTIFFS' MOTION TO ALTER OR AMEND JUDGMENT AND
DEFENDANTS” MOTIONS FOR SUMMARY JJUDGMENT AS TO REMAINING CLAIMS

I. Introduction

On Aprii 3, 2012, this- Court entered an Order Regarding Defendants' Motions to Dismiss
and All Parties' Motions for Summary Judgment ("April 3 Order") granting summary judgment
against Plaintiffs and/or dismissing most of their claims. Except as otherwise stated in this
Order, the Court incdrporates fhe April 3 Order by reference, including its factual discussion and
defined terms. Plaintiffs have filed a Motion to Alter or Amend Judgment ("Motion to Alter"),
asking the Court to reconsider the April 3 Order. The parties have briefed the issues, and the
Court heard extensive oral argument. Upon consideration of all arguments and submissions, the
Court héreby DENIES Plaintiffs’ Motion to Alter in its entirety. It also GRANTS Deféndants’
motions for summary judgment as to any claims surviving the April 3 Order. The- Court does not
intend to change the effect of the April 3 Order, but hereby amends that April 3 Order as set forth

" below to clarify it and address certain issues that were not expressly addressed therein. The
Court also amends its Order to clarify that because matters outside of the pleadings were
submitted by all parties and considered by the Court, the Motion to Dismiss of the parties is

hereby disposed of under Rule 56 of the South Carolina Rules of Civil Procedure.
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IL, Background

This action centers around two aspects of the Dataw Island Community. The first is a
2001 decision, by a vote of over 85% of property owners, to adopt the “One Island Concept.”
The second is the inclusion in annual DIOA budgets of a Greénspace Line Item. All of
Plaintiffs' claims, including those in two companion cases pending in this Court and a prior 2007
federal lawsuit, revolve around these items.

Under the One Island Concept: 1) all future property purchasers were required to .
maintain at least Social Membership in the community’s common-interest amenity club, Dataw
Island Club, Inc. (“DIC”); 2) DIC was required to offer a Social Membership; and 3) DIC was to
use future membership revenue to support significant expansion and improvement of amenities.
The mandatory membershfp aspect of the One Island Concept was enacted through the adoption
of the Third Amendment to Dataw’s Declarations.

The Greenspace Line Item is a part of the annual DIOA budget, amounting to a charge of
approximately $250 annually from each owner. The annual DIOA budget is passed each year by
a direct vote of the property owners.. The Greenspace Line Item is a small part of the overall
budget and is collected and provided to DIC for golf course maintenance, rccognizing. the
benefits well-maintained golf courses have on property values for the whole community. Every
budget approved by Détaw owners since 2005—including budgets passed after Plaintiffs’
allegations in this litigation became public—has been overwhelmingly (often by nﬁqre than 90%
favorable votes) passed with a Greenspace Line Item,

III.  The Third Amendment. _

The April 3 Order addresses the validity of the Third Amendment as a proper DIOA
corporate action. For the reasons discussed therein, the DIOA members' overwhelming adoption
of the Third Amendment was ﬁroper under the Declarations and under South Carolina law. The
April 3 Order also coﬁcludes that Plaintiff’s claims are barred by the statute of limitations. The
Motion to Alter raises several grounds urging reconsideration of that Order, but those arguments

do not alter the conclusions drawn in the April 3 Order.
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The Court adheres to its conclusion that the Third Amendment was a proper corporate
act. The South Carolina Nonprofit Corporations Act of 1994 defines the powers of nonprofit
éorporations. Of note, South Carolina Code § 33-31-302 authorizes non-profit corpo'rations “to
make and amend bylaws not inconsistent with its articles of incorporation or with the laws of this
State for regulating and managing the affairs of the corporation.” The Declarations broadly
permit their own amendment, by three-fourths of the voting DIOA owners.

It is undisputed that the Third Amendment waé duly passed by more than the requisite
vote. In challenging the validity of the Third Amendment, Plaintiffs rely on two cases holding
that, in order to have power over a property, there must be some proper qonveyance of that
power. See Erkes v. Kasparek, 303 S.C. 70, 72, 399 S.E.2d 6, 7 (Ct. App. 1990)(residents lack
pdwer to dictate future lot size for un-subdivided property retained by developer where no
instrument executed with the same formalities as would be necessary for the disposition of the
property); Home Sales, Inc. v. City of N. Myrtle Beach, 299 S.C. 70, 77, 382 S.E.2d 463, 467 (Ct.
App. 1989) (legend on a subdivision plat did not convey any power or right incident to
ownership of property). This Court has fully considered the parties’ extensive arguments
concerning the meaning of “amendment” in the context of the Declarations and concludes that
the Third Amendment, adding to the Declarations the covenant implementing the One Island
Concept, was an amendment to the Declarations, permitted by the Declarations and by South
Carolina law. The existence of express authorization in the association’s govemning documents
for such amendmént distinguishes this case from Erkes and Home Sales and renders them
inapposite. A property owners’ association can exercise those powers, and only those powers,
that were cdnveyed to it. Here, Dataw Island’s governing documents provide for amendment of
the Declarations, albeit by a dauntingly high vote percentage. In the case of the Third
Amendment, these procedural requirements were satisfied and the Amendment was a valid
exercise of corporate power.

The April 3 Order addresses the statute of limitations applicable to Plaintiffs’ claims,

including the three-year limit of S.C. Code § 15-3-530(1) and Section 33-31-830(c)’s
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requirement that an action against directors be brought within the sooner of three yéarsfrom the
challenged conduct or two years from when the harm should have been discovered. Sound
considerations of public policy support the enforcement of the statute of limitations here. DIC
has borrowed millions of dollars and constructed improved amenities to benefit the community.
This debt obligation and construction were undertaken in reliance on the unchallengcd
supermajority vote for the Third Amendment. More than six years after the vote on the Third
Amendment, Plaintiffs, for the first time, challenged the decision of their fellow owners. After
the lapse of so much time, it is virtually impossible to unwind these community investments. As
the South Carolina Court of Appeals held in affirming the denial of a refund of even clearly
unauthorized assessments in Seabrook Island Property Owners Association v. Pelzer, 292 S.C.
343, 356 S.E.2d 411 (S.C. App. 1987), “The Association expended the moneys for purposes
authorized by the bylaws. ... [Property owner] cannot now return the benefits or restore the
Association to its former position.” Cases such as this exemplify the reason why statutes of
limitations exist. Moreover, while resolving the issues before the Court on the statutes of
limitation before reaching such analysis; the Court would also find that waiver and laches bar
Plaintiffs’ pursuit of this attack on thé Third Amendment.

Plaintiffs argue that their claims are subject fo a 20-year statute of limitations as "an
action upon a sealed instrument," under S.C. Code § 15-3-320(b). However, the Court finds that
the 20-year statute of limitations does not apply.’ 4The Declarations are not a “sealed
instrument.” Although the Declarations lack a physical seal, South Carolina law can permit an
agreement to "sealed" based on the Aintcntion of the parties. See S.C. Code § 19-1-160; accord
S.C. Code § 27-7-30. However, the Declarations lack the requisite multiple indicia of that
intention. Treadaway v. S‘mith, 325 S.C. 367, 378, 479 S.E.2d 849, 856 (Ct. App. 1996)
(separation agreement sealed where multiple suggestions of intention to 'creatc agreement under

seal); South Carolina Dep't of Soc. Servs. v. Winyah Nursing Homes, Inc., 282 S.C. 556, 320

! Section 15-3-320(b) would not apply to tort causes of action regardless, but at most to contract claims.
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S.E.2d 464 (Ct. App. 1984); Carolina Marine Handling, Inc. v. Lasch, 363 S.C. 169, 609 S.E.2d
548 (2005) (single boilerplate statement insufficient to create sealed instrument); accord Clifton,
LLC v. Tadlock, 2012 WL 909826-(D.S.C. March 16, 2012) (language “Signed, sealed and
- delivered” above parties' signatures insufficient for sealed document). The only expression of an
intention in the Declarations is non-conspicuous, boilerplate language above Alcoa South
Carolina, Inc's signature block: "Signed sealed and delivered in the presence of [witnéss]." Asin
Cliﬁon, this single indicator is insufficient to create a sealed instrument in the absence of a-n
-actual seal. |

Further; the discussion of whether the Declarations are a sealed instrument misses the
point that the Plaintiffs are not suing “upon” the Declarations, but to avoid them. Plaintiffs have
pointed to no provision in the Declarations under which they seek relief from Defendants. To
the contrary, the essence of their claim is that material parts of the Declarations are not valid.

The Declarations do not waive the statute of limitations. Section 13.03 of the
Declayations provides that a delay in exercising rights relating to a breach is not "an
acquicgcence thereto nor shall be deemed a waiver 6f the right to enforce such right, power, or
remedy thereafter as to the same violation or breach, or as to a violation or breach occurring prior
or subsequent thereto, and shall not bar or affect its enforcement." Section 13.03 is a non-waiver
provision common in governing documents such as the Declarations. Its intent clearly is to
prevent the DIOA’s failure to enforce covenants on some occasions from acting as a waiver of its
right to enforce the covenants on other occasions. Nothing in Section 13.03 evidences an
intention to waive the applicable statute of limitations in a member’s suit seeking to declare the
Declarations invalid.

The Court finds no basis to equitably. toll or to estop the Defendants from asserting the
statute of limitations. Plaintiffs can point to no extraordinary circumstances prevenﬁng them
from knowing that they might have a cause of action relating to the Third Amendment and

bringing suit within the statute of limitations. The validity and wisdom of the Third Amendment

o




have been the subject of vigorous public debate on Dataw Island since before its inception. The
Plaintiffs have pointed to no evidence that the Defendants lulled them into inaction.

For the foregoing reasons and ‘those articulated in the Court’s April 3 Order, the
Plaintiffs’ Motion to Alter as to the claims relating to the Third Amendment must be denied.

IV.  Greenspace .

The April 3, 2012 Order addresses the validity of the Greenspace Line Item as a proper
DICA corporate action. For the reasons stated in that Order, the owners’ yearly passage of
budgets that include the Greenspace Line Item were proper corporate acts. The powers of any-
corporation, including a property owners’ association, are not unlimited. “Restrictive covenants
are contractual in nature and bind the parties thereto in the same manner as any other contract.
Palmetto Dunes Resort v. Brown, 287 S.C. 1, 336 S.E.2d 15 (Ct.App.1985). Moreover, a
corporation may only exercise powers granted to it by law, its charter, articles of incorporation,
or bylaws; acts beyond the scope of thosc enumerated powers are ultra vires. Lovering v.
Seabrook Island Prop. Owners Ass’n, 289 S.C. 77, 344 S.E.2d 862 (Ct. App. 1986), affd as
" modified, 291 S.C. 201, 352 S.E.2d 707 (1987).” Seabrook Island Prop. Owners Ass’'n v. Pelzer,
292 S.C. 343, 356 S.E.2d 411 (Ct. App. 1987). Though not unlimited, the powers of a nonprofit
corporation are very broad. The. inclusion of the Greenspace fee in the annual DIOA budgets is
not ultra vires. Unlike the property owners’ association in Seabrook, which relied upon the
business judgment rule as its authority to make assessments not authorized by covenants,
Defendants here roly on specific authorization in the Declarations, the Articles of Incorporation,
- and the broad powers conferred under the Nonprofit Corporations Act. Tho Declarations define
the annual "Assessment" as "an Owner's share of the Common Exp'enses or other charges from
time to time -assessed against an Owner by the Association [DIOA] in the manner herein
provided." (See Decl. 11.01(e)). The Declarations grant broad authority to fund common
. expenses by the annual assessments:

for purposes including, but not limited to... for the general purposes of
promoting the recreation, health, safety, welfare, common benefit, and enjoyment
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of the Owners and occupants of the Development, and maintaining the
Development and improvements therein, providing those services important to the
development and preservation of an attractive community appearance, and,
maintaining the privacy, security and general safety of the owners and occupants
of the [D]evelopment; all as more specifically authorized from time to time by the
Board of Directors.

See Decl. 19.01). In this regard, the Declarations state further:

The Common Expenses to be funded by the annual assessments may include, but
shall not necessarily be limited to, the following: . ..

(viii) such other expenses as may be determined from time to time by the Board
of Directors of the Association [DIOA] to be Common Expenses,
including, without limitation, taxes and governmental charges not
separately assessed against Lots, Dwellings or Multi-Family Areas;

(xi)  for such further items that the Board may, in its discretion, deem
' necessary.

(Section 9.03(viii) and (xi)). This grant of authority to assess is broad, and nothing in the
Declarations prevents DIOA’s members from approving a charge such as the Greenspace Item.
The Nonprofit Corporations Act gives nonprofit corporations authority “to impose dues,
assessments, and admission and transfer fees upon its members”, section 33-31-302(15) and “to
do all things necessary or convenient, not inconsistent with law, to further the activities and
affairs of the corporation”, éection 33-31-302(18). When Greenspace was initially added to the
DIOA budget, it was with the express statement and belief that properly and well-maintained
golf courses enhance the value of all Dataw properties. The entire DIOA membership, not just
the DIOA Board, votes on each year’s budget containing the Greenspace Line Item, and the
budgt;ts have been overwhelmingly passed every year.

Further, the Greénspace fee is not a “distribution” as defined in Section 33-31-140(11),
and is therefore not subject to challenge as an improper distribution fo Board members. A
“distribution™ in this context is defined as a “direct or indirect transfer of assets or any part of the
income or profit of a corporétion to its members, directors, or officers." The term does not
include “conferring benefits on its members in confdrmity with jts purposes”, section 33-31-

140(11)(b). Plaintiffs argue that the golfing members of the DIOA Board benefit from the
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Greenspace funding, but the benefit that they receive is the same that all members receive, and it
is in conformity with DIOA’s purposes.

Additionally, the Couﬁ adheres to its determination in the April 3 Order that Plaintiffs’
claims relating to the Greenspace Line Item are time-barred. It is undeniable that Plaintiffs knew
or should have known they might have a cause of action as soon as enactment of the 2005 budget
containing the first Greenspace Line Item, as they believed then that the Line Item was not a
proper budget item. Thercfore,. in February 2005, the statute of limitations began to run against
all claims againét all potential Defendants, expiring in February 2007; nine months prior to
commence£nent of the federal suit. Moore v. Benson, 390 S.C. 153, 700 S.E.2d 273 (Ct. App.
2010) (limitations period begins to run when party knows or should know, through due diligence,
that cause of action might exist). The budget has been passed every year since 2005, even while
litigation challenging Greenspace has been pending, by an overwhelming majority of the
members of the DIOA. This belies any argument that the Greenspace Line Item is the product of
a continuing pattern of deceit by the Defendants, such as would re-start the runniﬁg of the statute
of limitations with each new budget. 7

For these reasons, as well as those stated in .the April 3, 2012 Order, the Plaintiffs’
Motion to Alter or Amend as to the claims relating to the Greenspace Line Item must be denied.
V. Summary Judgment as to Remaining Claims

Defendants filed motions for summary judgment as to all ciaims that survived the April 3
Order. Plaintiffs concede that the holdings in the April 3 Order are dispositive of the remaining
claims and that Defendants are entitled to summary judgment if the Court denies the Motion to
Alter. It is unnecessary to address the grounds raised by Defendants in support Qf their summary
jhdg—ment motions. The defendants’ Motions for Summary Judgment are therefore GRAN'_I‘ED.
VI.  The Motion for a More Definite Statement is Now Moot,

The April 3 Order stated that, to the extent Plaintiffs' claims survived the Motions to

Dismiss and for Summary Judgment; they were required to amend their Complaint to more
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speciﬂcaily allege the culpable conduct of ea.ch Defendant and more fully state their claims.
Plaintiffs elected to amend their Complaint, but the rulings in the April 3, Order and herein in
favor of Defendants on all claims would render this issue moot.
VII. Conclusion,

As set forth in the April 3 Order and herein; the Third Amendment and Greenspace Line
Item are legal acts and all of the Counts of the Complaint are dismissed or have had summary
judgment granted in favor of the Defendants. To the extent not addressed or modified in this
Order, the holdings in the April 3 Order are incorporated and reaffirmed herein. The Plaintiffs’
Motion to Alter or Amend is hereby DENIED, and Defendants’ motions for Summary Judgment
as to the remaining claims are GRANTED.

" ITIS SO ORDERED.

BY THE COURT

Ol
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