
THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 
____________________ 

 
APPEAL FROM 

GREENVILLE COUNTY COURT OF COMMON PLEAS 

The Honorable Letitia H. Verdin, Circuit Court Judge 
____________________ 

 
Appeal No.:  2022-000440 
____________________ 

 
Kevin Dwayne Chavis, ......................................................................................... Appellant, 

v. 
Vansy Saensane and Ra Cha Inc. 
d/b/a Bangkok Tokyo Restaurant 
a/k/a Bangkok Thai Restaurant ........................................................................ Respondents. 
 
 

____________________ 
 

MOTION TO STRIKE PORTIONS OF  
INITIAL BRIEF OF APPELLANT AND 

APPELLANT’S DESIGNATION OF MATTER  
____________________ 

 
 

Pursuant to Rules 208, 209 and 240, SCACR, Respondent Ra Cha Inc. d/b/a 

Bangkok Tokyo Restaurant a/k/a Bangkok Thai Restaurant (“Bangkok”) hereby moves 

this Court to strike portions of the Initial Brief of Appellant (“Initial Brief”), and 

Appellant’s Designation of Matter to be Included in Record on Appeal (“Designation”) 

No. 13, both dated September 5, 2023.   

Pursuant to Rule 208(b)(4), SCACR, a party’s brief “shall contain references to 

the transcript, pleadings, orders, exhibits, or other materials which may be properly 

included in the Record on Appeal [see Rule 210(c)] to support the salient facts alleged.”  

Rule 210(c), SCACR, provides that the Record on Appeal “shall not … include matter 

which was not presented to the lower court or tribunal.”  Accordingly, Rule 209(b), 
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SCACR, provides that “the Designation may only propose to include portions of the 

transcript, pleadings, orders, exhibits, or other materials which may be properly included 

in the Record on Appeal [see Rule 210(c)].”   

Appellant has designated as Designation No. 13, “Plaintiff’s Exhibits 1, 2, 3, 6, 7, 

8, 10, and 11” for inclusion in the Record on Appeal.  Appellant’s Initial Brief cites to 

and substantively relies on these exhibits.  However, Appellant has not and cannot show 

that these materials ever were presented to the circuit court.  As a result, they cannot be 

included in the Record on Appeal, nor can they be substantively relied on in Appellant’s 

Brief.  Rules 208(b)(4), 209(b) & 210(c), SCACR. 

Upon this Court’s notice on April 4, 2023 that Appellant needed to order the 

transcript of the motions hearing below, he sent the Court a letter dated April 6, 2023 

indicating that he had ordered the transcript.  However, on April 18, 2023, Appellant 

advised the Court that the motions hearing had not been recorded.  Accordingly, by Order 

dated May 9, 2023, this Court remanded to the circuit court for reconstruction of the 

record.  

Appellant forwarded this Court’s order to Judge Verdin, (Exh A), who advised the 

parties that she would be happy to “instruct the court to go on briefs alone, reconstruct 

the hearing from affidavits, or schedule a new hearing,” asking the parties to express their 

preference.  (Exh. B).  In response, Appellant’s counsel advised Judge Verdin, “[f]rankly, 

I do believe that our briefs essentially covered our oral arguments.  There were some 

anecdotal discussions and finer points of the law arguments, but the substance of those I 

believe is contained within the briefs.  Frankly, I could not recall everything that was 

stated to the court beyond what is in my brief and in my Motion to Reconsider.  I believe 



3 
 

the court could go on the briefs submitted and the motion to reconsider and reply.” 

Respondent’s counsel agreed.  (Exh. C).  Consequently, on May 11, 2023, Judge Verdin 

advised this Court that the parties had agreed to proceed with the appeal on the briefs 

alone, without recreating the transcript of the motions hearing below.   

None of Appellant’s filings with the circuit court include any of these exhibits.  

Appellant filed a Memorandum in Opposition to Respondent’s Motion for Summary 

Judgment, which contained one exhibit only, a report by Dr. David Eagerton, along with 

Dr. Eagerton’s CV. (Exh. D). Appellant also filed a Motion for Reconsideration to which 

he attached one exhibit as well, which consisted of a February 7, 2023 email from Brian 

L. Johnson, CPA to Appellant’s counsel and a purported IRS Form 1125-E for 

Respondent. (Exh. E). 

The undersigned reached out to Appellant’s counsel in an effort to resolve this 

issue.  In response, Mr. Draisen could only state that he “believes” he handed the 

designated exhibits to Judge Verdin and that she “might have handed them” back to him, 

but he does not “recall at this time.” (Exh. F). This is insufficient evidence that 

“Plaintiff’s Exhibits 1, 2, 3, 6, 7, 8, 10, and 11” were presented to the lower tribunal.  As 

such, they cannot be included in Appellant’s Designation and/or substantively relied on 

in his Brief.   

CONCLUSION 

Respondent requests that this Court strike Appellant’s Initial Brief and 

Designation of Matter, and order that they be revised to omit any reference to 

Designation No. 13, “Plaintiff’s Exhibits 1, 2, 3, 6, 7, 8, 10, and 11.”  Respondent also 
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requests that the deadline for filing its Initial Brief and Designation of Matter be 

suspended until this Court resolves this Motion. 

    Respectfully submitted, 

McANGUS GOUDELOCK & COURIE, L.L.C. 
 

September 18, 2023       
s/Helen F. Hiser     
Helen F. Hiser 
S.C. Bar No.:  76124 
735 Johnnie Dodds Blvd., Suite 200 
P.O. Box 650007 
Mount Pleasant, South Carolina 29465 
(843) 576-2900 
    
Attorneys for Respondent Ra Cha Inc. d/b/a 
Bangkok Tokyo Restaurant a/k/a Bangkok Thai 
Restaurant 
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Helen Hiser

From: Daniel Draisen <daniel@Injuredsc.com>

Sent: Wednesday, May 10, 2023 9:18 AM

To: Helen Hiser; Verdin, Letitia; Verdin, Letitia Law Clerk ()

Cc: 'steve@krauselaw.org'; Zachary S. Brown; Chris Wray

Subject: RE: Kevin Dwayne Chavis v. Vansy Saensane and Ra Cha, Inc. d/b/a Bangkok  (2021-

CP-23-01487)

Attachments: Chavis v. Saensane - Out.pdf

Importance: High

Dear Judge Verdin, Helen, Zach, and Chris:  Pursuant to the attached Order from the Court of Appeals, I am 
reaching out to you and ask that Judge Verdin schedule such hearings as she deems appropriate to reconstruct 
the record in this matter.   
If Judge Verdin determines that reconstruction is not possible, the Order instructs that she is to notify the Clerk 
of the Court of Appeals.   

I would ask that opposing counsel and Judge Verdin CONFIRM receipt of this email communication. 

With kind regards,  Daniel 

Daniel L. Draisen. Esq. 
Attorney 

2006 N. Main Street  
Anderson, South Carolina  29621 
(864) 888-8887 
daniel@injuredSC.com
www.injuredSC.com

A
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****The information contained in this email is for informational purposes only. This email communication does 
not create an attorney-client relationship between the firm and the recipient, and is not legal advice. Legal advice 
must be tailored to the specific circumstances of each case, and the contents of this email are not a substitute for 
legal counsel. Do not take any action in reliance on the contents of this email without seeking the advice of 
counsel. 

This electronic communication and any attachment(s) are intended only for the person or entity to which it has 
been sent.  Since the message originated or is associated with a lawyer or law firm, it may contain information 
that is confidential and that is subject to attorney-client privilege, as well as work product protections.  If this 
message has been received by someone other than the intended recipient, you are requested to immediately notify 
us by replying to the message and deleting it from your computer.  Further, you are advised that any dissemination, 
copying or distribution of this message, or anything associated with this message, is strictly prohibited.**** 
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Helen Hiser

From: Verdin, Letitia <lverdinj@sccourts.org>

Sent: Wednesday, May 10, 2023 11:28 AM

To: Zachary S. Brown

Cc: Daniel Draisen; Helen Hiser; Verdin, Letitia Law Clerk (); steve@krauselaw.org; Chris Wray

Subject: Re: Kevin Dwayne Chavis v. Vansy Saensane and Ra Cha, Inc. d/b/a Bangkok  (2021-

CP-23-01487)

I am happy to instruct the court to go on briefs alone, reconstruct the hearing from affidavits, or schedule a new 
hearing. Please let me know what each party prefers. Thanks! 

Sent from my iPhone 

On May 10, 2023, at 10:10 AM, Zachary S. Brown <Zachary.Brown@mgclaw.com> wrote: 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before 
clicking any links or opening attachments. *** 

Good Morning Judge Verdin, 

In light of the Court of Appeals Order, would you like the parties to submit affidavits of their recollections of 
the summary judgment motion hearing and the arguments presented? Let us know how you would like us to 
help reconstruct the record. 

Thank you, 
Zach Brown 

<1.png> 

Zachary Brown, Attorney 
zachary.brown@mgclaw.com<mailto:zachary.brown@mgclaw.com> 
55 E. Camperdown Way Suite 300 
Greenville, SC 29601 
Main:864-239-4000 | Direct:864-239-4021 | Fax:864-242-3199 
VCARD<https://secure-
web.cisco.com/1YR45m9Oa7bZVyJuL20D6bFhICvP2QmN7lRF78uk77frJuOa8dL9aegxdmV-
Glzk8ntjeI9lehhkRitc7O_Iu5iK_7CDqqVSYydEDN51YiPvVR6pHOkwEGlAGh5lQiYoo1EUM02qJaGOff4hb
4mEbAcBleyIJObpM-pzd0c_lRWsDv1g9EcPH2I2sWdkqhLR_0AaSEeJw8OgQ1Hpvz-KkBm3h-
PlfIFiCdTjDerxCuHG5Zc9ieUJrWNUp5w-
RJdd6QA4gqgsZRv49Is31_ZeIaheYl3MdD0452GKp99C_ovYlitu7c9RZJth8FKXSVBzqUNWjwFH8FOm1Ol

B
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yjErhUYZzllW4nUAqRaYU4KXSLNc2KZxulo6xUhdYUkEenyq81Jr8TPQffPGOPvuogm-
0gtu6A3iUpIsLkojom7zcThmpM2AW-
mTe6dsObn6k59BkKAz4AOoG7FTCg4SE2AnNMPg/https%3A%2F%2Fmgclaw.com%2Fwp-
content%2Fuploads%2F2017%2F12%2FZacharyBrown.vcf> 

This electronic mail may contain information that is confidential, attorney/client and/or work product 
privileged, prepared in anticipation of litigation and/or exempt from disclosure under applicable law. This 
transmission is intended solely for the individual or entity designated above. If you are not the intended 
recipient, you should understand that any distribution, copying, or use of the information is unauthorized and 
strictly prohibited. If you have received this electronic mail in error, please immediately notify the sender and 
destroy all copies which you may have of this communication! 
<0.png> 

From: Daniel Draisen <daniel@Injuredsc.com> 
Sent: Wednesday, May 10, 2023 9:18 AM 
To: Helen Hiser <helen.hiser@mgclaw.com>; Verdin, Letitia <lverdinj@sccourts.org>; Verdin, Letitia Law 
Clerk () <lverdinlc@sccourts.org> 
Cc: 'steve@krauselaw.org' <steve@krauselaw.org>; Zachary S. Brown <Zachary.Brown@mgclaw.com>; Chris 
Wray <Chris.Wray@mgclaw.com> 
Subject: RE: Kevin Dwayne Chavis v. Vansy Saensane and Ra Cha, Inc. d/b/a Bangkok (2021-CP-23-01487) 
Importance: High 

Dear Judge Verdin, Helen, Zach, and Chris: Pursuant to the attached Order from the Court of Appeals, I am 
reaching out to you and ask that Judge Verdin schedule such hearings as she deems appropriate to reconstruct 
the record in this matter. 
If Judge Verdin determines that reconstruction is not possible, the Order instructs that she is to notify the Clerk 
of the Court of Appeals. 

I would ask that opposing counsel and Judge Verdin CONFIRM receipt of this email communication. 

With kind regards, Daniel 

Daniel L. Draisen. Esq. 
Attorney 
<image001.jpg> 

2006 N. Main Street 
Anderson, South Carolina 29621 
(864) 888-8887 
daniel@injuredSC.com<mailto:daniel@injuredSC.com> 
www.injuredSC.com<http://secure-web.cisco.com/1zTGN4WDs-Xs1-aK2rIr_X-
WsVxyE90CjCLumu7iOiiHcM8LUhvwJKS9I4TODldVs6K6a8A2L1UNpup7T0d23J77jHMSf33heVtuPhY5J
TTqjypRyw11yL175FZ1EZpT5EP981nbD8M8rkfBUotaz-SN_2188anCJD9d2LD1LOJi9EExcJoUDyVHh-
S9XeMt2EO6rAlDmHwdIbzT0uX9xi9_tHLJsooNvZY4ghDB3LFn7RyTAMHdbkoGwDoukSzM_nbW_Yfsht
v1ksYCqyz0458teOdnbRu67Zaf6sGr7A37z8abP6DRfux-
s6VxCCLSAuJfKn0Rv0hSxdSU6P0ZmQjMET4PkCafoje1GUkS1mCs0BmNuyzqD4LMyJ7VlbmrZzjR7h0gH
iErZ4LY5HI8oXpU2Qy5yBMCFmtFVrMkjNgB9tONLKQTOgfzevxRtwDXyE4B2N0m23andK6f1aiw-
tw/http%3A%2F%2Fwww.injuredSC.com> 
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****The information contained in this email is for informational purposes only. This email communication 
does not create an attorney-client relationship between the firm and the recipient, and is not legal advice. Legal 
advice must be tailored to the specific circumstances of each case, and the contents of this email are not a 
substitute for legal counsel. Do not take any action in reliance on the contents of this email without seeking the 
advice of counsel. 

This electronic communication and any attachment(s) are intended only for the person or entity to which it has 
been sent. Since the message originated or is associated with a lawyer or law firm, it may contain information 
that is confidential and that is subject to attorney-client privilege, as well as work product protections. If this 
message has been received by someone other than the intended recipient, you are requested to immediately 
notify us by replying to the message and deleting it from your computer. Further, you are advised that any 
dissemination, copying or distribution of this message, or anything associated with this message, is strictly 
prohibited.**** 

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain 
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate 
this message or any attachment. If you have received this message in error, please contact the sender 
immediately and delete all copies of the message and any attachments. 
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Helen Hiser

From: Daniel Draisen <daniel@Injuredsc.com>

Sent: Wednesday, May 10, 2023 11:50 AM

To: Verdin, Letitia; Zachary S. Brown

Cc: Helen Hiser; Verdin, Letitia Law Clerk (); steve@krauselaw.org; Chris Wray

Subject: RE: Kevin Dwayne Chavis v. Vansy Saensane and Ra Cha, Inc. d/b/a Bangkok  (2021-

CP-23-01487)

Frankly, I do believe that our briefs essentially covered our oral arguments.  There were some anecdotal discussions and 
finer points of the law arguments, but the substance of those I believe is contained within the briefs.  Frankly, I could not 
recall everything that was stated to the court beyond what is in my brief and in my Motion to Reconsider.  I believe the 
court could go on the briefs submitted and the motion to reconsider and reply.   I will defer to you 
Judge.  Thanks,  Daniel 

Daniel L. Draisen. Esq. 
Attorney 

2006 N. Main Street  
Anderson, South Carolina  29621 
(864) 888-8887 
daniel@injuredSC.com
www.injuredSC.com

****The information contained in this email is for informational purposes only. This email communication does 
not create an attorney-client relationship between the firm and the recipient, and is not legal advice. Legal 
advice must be tailored to the specific circumstances of each case, and the contents of this email are not a 

C
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substitute for legal counsel. Do not take any action in reliance on the contents of this email without seeking the 
advice of counsel.

This electronic communication and any attachment(s) are intended only for the person or entity to which it has 
been sent.  Since the message originated or is associated with a lawyer or law firm, it may contain information 
that is confidential and that is subject to attorney-client privilege, as well as work product protections.  If this 
message has been received by someone other than the intended recipient, you are requested to immediately 
notify us by replying to the message and deleting it from your computer.  Further, you are advised that any 
dissemination, copying or distribution of this message, or anything associated with this message, is strictly 
prohibited.****

-----Original Message----- 
From: Verdin, Letitia  
Sent: Wednesday, May 10, 2023 11:28 AM 
To: Zachary S. Brown <Zachary.Brown@mgclaw.com> 
Cc: Daniel Draisen <daniel@Injuredsc.com>; Helen Hiser <helen.hiser@mgclaw.com>; Verdin, Letitia Law Clerk () 
<lverdinlc@sccourts.org>; steve@krauselaw.org; Chris Wray <Chris.Wray@mgclaw.com> 
Subject: Re: Kevin Dwayne Chavis v. Vansy Saensane and Ra Cha, Inc. d/b/a Bangkok (2021-CP-23-01487) 

I am happy to instruct the court to go on briefs alone, reconstruct the hearing from affidavits, or schedule a new 
hearing. Please let me know what each party prefers. Thanks! 

Sent from my iPhone 

On May 10, 2023, at 10:10 AM, Zachary S. Brown <Zachary.Brown@mgclaw.com> wrote: 

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before clicking any 
links or opening attachments. *** 

Good Morning Judge Verdin, 

In light of the Court of Appeals Order, would you like the parties to submit affidavits of their recollections of the 
summary judgment motion hearing and the arguments presented? Let us know how you would like us to help 
reconstruct the record. 

Thank you, 
Zach Brown 

<1.png> 
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Zachary Brown, Attorney 
zachary.brown@mgclaw.com<mailto:zachary.brown@mgclaw.com> 
55 E. Camperdown Way Suite 300 
Greenville, SC 29601 
Main:864-239-4000 | Direct:864-239-4021 | Fax:864-242-3199 VCARD<https://secure-
web.cisco.com/1YR45m9Oa7bZVyJuL20D6bFhICvP2QmN7lRF78uk77frJuOa8dL9aegxdmV-
Glzk8ntjeI9lehhkRitc7O_Iu5iK_7CDqqVSYydEDN51YiPvVR6pHOkwEGlAGh5lQiYoo1EUM02qJaGOff4hb4mEbAcBleyIJObp
M-pzd0c_lRWsDv1g9EcPH2I2sWdkqhLR_0AaSEeJw8OgQ1Hpvz-KkBm3h-PlfIFiCdTjDerxCuHG5Zc9ieUJrWNUp5w-
RJdd6QA4gqgsZRv49Is31_ZeIaheYl3MdD0452GKp99C_ovYlitu7c9RZJth8FKXSVBzqUNWjwFH8FOm1OlyjErhUYZzllW4nUA
qRaYU4KXSLNc2KZxulo6xUhdYUkEenyq81Jr8TPQffPGOPvuogm-0gtu6A3iUpIsLkojom7zcThmpM2AW-
mTe6dsObn6k59BkKAz4AOoG7FTCg4SE2AnNMPg/https%3A%2F%2Fmgclaw.com%2Fwp-
content%2Fuploads%2F2017%2F12%2FZacharyBrown.vcf> 

This electronic mail may contain information that is confidential, attorney/client and/or work product privileged, 
prepared in anticipation of litigation and/or exempt from disclosure under applicable law. This transmission is intended 
solely for the individual or entity designated above. If you are not the intended recipient, you should understand that 
any distribution, copying, or use of the information is unauthorized and strictly prohibited. If you have received this 
electronic mail in error, please immediately notify the sender and destroy all copies which you may have of this 
communication! 
<0.png> 

From: Daniel Draisen <daniel@Injuredsc.com> 
Sent: Wednesday, May 10, 2023 9:18 AM 
To: Helen Hiser <helen.hiser@mgclaw.com>; Verdin, Letitia <lverdinj@sccourts.org>; Verdin, Letitia Law Clerk () 
<lverdinlc@sccourts.org> 
Cc: 'steve@krauselaw.org' <steve@krauselaw.org>; Zachary S. Brown <Zachary.Brown@mgclaw.com>; Chris Wray 
<Chris.Wray@mgclaw.com> 
Subject: RE: Kevin Dwayne Chavis v. Vansy Saensane and Ra Cha, Inc. d/b/a Bangkok (2021-CP-23-01487) 
Importance: High 

Dear Judge Verdin, Helen, Zach, and Chris:  Pursuant to the attached Order from the Court of Appeals, I am reaching out 
to you and ask that Judge Verdin schedule such hearings as she deems appropriate to reconstruct the record in this 
matter. 
If Judge Verdin determines that reconstruction is not possible, the Order instructs that she is to notify the Clerk of the 
Court of Appeals. 

I would ask that opposing counsel and Judge Verdin CONFIRM receipt of this email communication. 

With kind regards,  Daniel 

Daniel L. Draisen. Esq. 
Attorney 
<image001.jpg> 

2006 N. Main Street 
Anderson, South Carolina  29621 
(864) 888-8887 
daniel@injuredSC.com<mailto:daniel@injuredSC.com> 



4

www.injuredSC.com<http://secure-web.cisco.com/1zTGN4WDs-Xs1-aK2rIr_X-
WsVxyE90CjCLumu7iOiiHcM8LUhvwJKS9I4TODldVs6K6a8A2L1UNpup7T0d23J77jHMSf33heVtuPhY5JTTqjypRyw11yL175
FZ1EZpT5EP981nbD8M8rkfBUotaz-SN_2188anCJD9d2LD1LOJi9EExcJoUDyVHh-
S9XeMt2EO6rAlDmHwdIbzT0uX9xi9_tHLJsooNvZY4ghDB3LFn7RyTAMHdbkoGwDoukSzM_nbW_Yfshtv1ksYCqyz0458teO
dnbRu67Zaf6sGr7A37z8abP6DRfux-
s6VxCCLSAuJfKn0Rv0hSxdSU6P0ZmQjMET4PkCafoje1GUkS1mCs0BmNuyzqD4LMyJ7VlbmrZzjR7h0gHiErZ4LY5HI8oXpU2
Qy5yBMCFmtFVrMkjNgB9tONLKQTOgfzevxRtwDXyE4B2N0m23andK6f1aiw-tw/http%3A%2F%2Fwww.injuredSC.com> 

<image002.png> 

<image003.gif> 

<image004.jpg> 

<image005.png> 

****The information contained in this email is for informational purposes only. This email communication does not 
create an attorney-client relationship between the firm and the recipient, and is not legal advice. Legal advice must be 
tailored to the specific circumstances of each case, and the contents of this email are not a substitute for legal counsel. 
Do not take any action in reliance on the contents of this email without seeking the advice of counsel. 

This electronic communication and any attachment(s) are intended only for the person or entity to which it has been 
sent.  Since the message originated or is associated with a lawyer or law firm, it may contain information that is 
confidential and that is subject to attorney-client privilege, as well as work product protections.  If this message has 
been received by someone other than the intended recipient, you are requested to immediately notify us by replying to 
the message and deleting it from your computer.  Further, you are advised that any dissemination, copying or 
distribution of this message, or anything associated with this message, is strictly prohibited.**** 

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is 
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any 
attachment. If you have received this message in error, please contact the sender immediately and delete all copies of 
the message and any attachments. 
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STATE OF SOUTH CAROLINA 

 

COUNTY OF GREENVILLE   

 

 IN THE COURT OF COMMON PLEAS  

 

KEVIN DWAYNE CHAVIS,  

 

 Plaintiff(s), 

 

 -vs- 

 

VANSY SAENSANE and RA CHA, INC. 

d/b/a BANGKOK TOKYO RESTAURANT 

a/k/a BANGKOK THAI RESTAURANT,  

 

 Defendants. 

 

 

 

 

MEMORANDUM IN OPPOSITION 

TO DEFENDANT’S MOTION FOR 

SUMMARY JUDGMENT 
 

C/A No. 2021-CP-23-01487 

 

 

 

TO:  DEFENDANT RA CHA, INC. d/b/a BANKOK TOKYO RESTAURANT, and its attorney, 

ZACHARY S. BROWN, ESQ. 

 

  COMES NOW the Plaintiff, by and through his undersigned attorneys, and hereby files his  

Memorandum in Opposition to Defendant’s Motion for Summary Judgment.   

STANDARD FOR SUMMARY JUDGMENT 

South Carolina Rules of Civil Procedure, Rule 56, provides that summary judgment:  

 

shall be rendered ... if the pleadings, depositions, answers to interrogatories, and 

admissions on file, if any, show that there is no genuine issue as to any material fact 

and that the moving party is entitled to a judgment as a matter of law.”  

 

“Summary judgment is appropriate when it is clear there is no genuine issue of material fact and the 

moving party is entitled to judgment as a matter of law.“ Marietta Garage, Inc. v. South Carolina 

Dept. of Public Safety, 337 S.C. 133, 522 S.E.2d 605 (S.C. App. 1999), citing Staubes v. City of 

Folly Beach, 331 S.C. 192, 500 S.E.2d 160 (S.C. App. 1998). Even where there is no dispute as to 

evidentiary fact, but only as to the conclusions or inferences to be drawn from them, summary 
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judgment should be denied. Etheredge v. Richland School District, 330 S.C. 447, 449 S.E.2d 238 

(S.C. App. 1998). 

Because it is a drastic remedy, summary judgment should be cautiously invoked so no person 

will be improperly deprived of a trial. Id. At the summary judgment stage of the proceedings, it is 

only necessary for the nonmoving party to submit a scintilla of evidence warranting determination 

by a jury for summary judgment to be denied. Tanner v. Florence City-County Bldg. Com'n, 333 

S.C. 549, 511 S.E.2d 369 (S.C. App. 1999). It is not for the Court to weigh the evidence, as such is 

strictly the province of the jury. 

 South Carolina case law is clear that “the Court must view the facts and inferences therefrom in 

the light most favorable to the nonmoving party.” Bravis v. Dunbar, 316 S.C. 263, 449 S.E.2d 495 (S.C. 

App. 1994). See also Etheredge v. Richland School District, supra; City of Columbia v. Town of Irmo, 

316 S.C. 193, 447 S.E.2d 855 (1994); Thomas v. Waters, 445 S.E.2d 659 (S.C. App. 1994); State Farm 

Fire & Casualty Co. v. Breazell, 324 S.C. 228, 478 S.E.2d 831(1996). All ambiguities, conclusions, and 

inferences must be construed most strongly against the movant, and the party seeking summary 

judgment has the burden of clearly establishing the absence of a genuine issue of material fact. 

Etheredge v. Richland School District, supra.  

LEGAL ARGUMENT 

I. Defendant makes only one (1) assertion as the basis for its Motion for Summary 

Judgment, and that assertion in the instant case is incorrect.  

 

 In its Motion for Summary Judgment, Defendant Ra Cha, Inc. asserts that  Plaintiff’s causes of 

action against the Defendant “all stem from the allegation that Defendant Bangkok violated S.C. Code 

§61-4-580 (2)…”  This is simply incorrect. 
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 3 

 In fact, in Plaintiff’s Second Amended Complaint Plaintiff asserts causes of action against 

Defendant Ra Cha, Inc. for 1) Dram Shop Liability; 2) Negligence Per Se; 3) Negligent Hiring and 

Retention; and 4) Vicarious Liability.  However, in the Amended Complaint the Plaintiff does not cite 

to any specific SC Code section that creates the Dram Shop or Negligence Per Se liability.  In fact, the 

duties owed to the Plaintiff by the Defendant arise out of the S.C. Code of Laws, Ann., 1976, as 

amended, and as those statutes have been interpreted and applied by the Courts of this State.   

 In her deposition, Defendant Saensane testified, in part:  

4    Q. Okay. I've been provided some documents, just a 

little 
 

5        bit of information about, um, Ra Cha, Incorporated. 

Can 

 

6        you tell me who the shareholders -- and when I say 

 

7        "shareholders," that's the legal term for the owners 

of 

 

8        the company -- are? 

 

9    A. One of the shareholder is myself and part of it's Chai 

and 

 

10        Allison is the big holder. 

__________________________________________________________________________________ 

8    Q. Well, the -- let me ask the -- let me rephrase the 
 

9        question. As I understand it from the corporate 

records 

 

10        that I see, uh, currently, and at least back in 2018, 

um, 

 

11        Allison owns fifty percent (50%), you have twenty-five 

 

12        percent (25%) and Chai has twenty-five percent (25%); 

is 

 

13        that right? 

 

14    A. Yes, sir. 
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 4 

 This testimony establishes that Defendant Saensane was, at all times relevant hereto, a 

shareholder and owner of Defendant Ra Cha, Inc.  

24 Q. Okay. All right. Now, let me ask you this: Are you, are 

25  you an employee of Bangkok Tokyo? 

 

 

 

 

 

  

 1    A. Yes, sir. 

 

 This testimony establishes that Defendant Saensane was, at all times relevant hereto, a servant 

or employee of Defendant Ra Cha, Inc.  

18 Q. Do you know what happened that evening before the wreck? 

19 A. No, sir, 'cause I, I do the same thing all the time, like, 

20  do the paperwork, get home. That's all I remember. 

21 Q. Well, well, I mean -- let me ask you this: Do you drink 

22  alcohol every night before you go home? 

23 A. Not every day. I drink a glass of wine or two (2), like I 

24  --- 

25 Q. A glass of wine or two (2)? 

________________________________________________________________ 

 

3    Q. So, you -- okay. On September 26th, 2019, did you 

drink 
 

4        alcohol that evening after close? 

 

5    A. I do, sir. I drink alcohol that day. 

 

6    Q. Okay. And what did you drink? 

 

7    A. I drink some wine. 

 

8    Q. Do you drink red or white or blush? 

 

9 A. A red wine.  

10 Q. Red?    
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11 A. Yes, sir.    

12 Q. And do you have a particular brand that you like or a 
 

13  particular bottle that you like to drink?  

14 A. No. I just drink whatever we have in there that open. 

15 Q. And do you know how many glasses of wine you drank on 

16  September 26th, 2019? 

17 A. That day, I don't remember, but, you know, if I drink, I 

18  don't do past one (1) or two (2). But I don't drink 

19  often, like I told you. But I don't remember that day. I 

20  don't know.  

 

 This testimony by Defendant Saensane establishes that she, as an owner and employee of the 

Defendant, served herself and consumed wine on the premises of Defendant Ra Cha, Inc.  

2 Q. Was the wine that you drank at the restaurant, was it part 

3  of your stock? 

4 A. Yes, sir. 
 

 
5    Q. Let me ask you this: Is that the same red wine that 

you 

 

6        would serve to customers? 

 

7    A. Yes, sir. It's the same red wine. 

 

 This testimony by Defendant Saensane establishes that she, as an owner and employee of the 

Defendant, served herself and consumed wine purchased and stocked by the Defendant Ra Cha, Inc. for 

sale to its customers.  

 
 

22 Q. Okay. On September the 26th, 2019, that evening after 
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23  close, was anybody there drinking wine with you? 

24 A. No, sir. 

25 Q. You'd been drinking by yourself? 

              

1 A. I just drink by myself and do the paperwork. That's -- I 

2  remember.  

              

18 Q. What I'm asking you is, from 2017 through September 26th, 

19  2019 at closing, has Allison been there at times when 

20  you've had a glass of wine and you were doing the 

21  paperwork? 

22 A. Sometimes she saw and then she left, say, "Good-bye. I've 

23  gotta go," okay? 'Cause she have kid. So, she leave 

24  before me. But, you know, but most of the time, she not 

25  with me. 

 

 

              

1 Q. Yeah. So, the question I'm asking you is, is Allison has 

2  seen that you drink wine sometimes in the evenings while 

3  you're doing paperwork, right? 

4 A. Yes, sir, sometime. 

 

 This testimony by Defendant Saensane establishes that she, as an owner and employee of the 

Defendant, was aware that she served herself and consumed alcohol on the premises, and also that 

Allison, the permittee and one of the other owners, was also aware that Defendant Saenesane was 

serving herself and consuming alcohol on the premises of Defendant Ra Cha, Inc.  
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 7 

 It is undisputed based on this testimony that on the evening of the wreck at issue in this matter 

Defendant Saensane, who is a shareholder, owner and employee of Defendant Ra Cha, Inc., served 

herself and consumed alcohol from the bar inventory of the Defendant on Defendant’s premises.  After 

consuming the alcohol, Defendant Saensane was allowed to leave and did leave the Defendant’s 

premises in her automobile and soon thereafter collided with the Plaintiff causing him severe, painful 

and permanent injuries. It is also undisputed that this conduct was known and sanctioned by the major 

shareholder who Defendant Saensane testified permitted her to drink as she observed her doing so on 

previous occasions. 

 Based upon the retrograde analysis performed by David Eagerton, Ph.D., F-ABFT, Defendant 

Saensane had a whole blood alcohol concentration (BAC) level of 0.273 g/100 mL at the time of the 

collision.  This level is more than 3x the legal limit of 0.08 g/100 mL and is indisputable evidence that 

Defendant Saensane was intoxicated when she left the Defendant’s premises and was grossly 

intoxicated at the time of the wreck (copy of Dr. Eagerton’s report and CV is attached hereto and 

incorporated by reference thereto). 

   In her further testimony, Defendant Saensane stated: 

  

24    Q. Okay. So, what I want to know is, is I want to know 

from 

 

25        10:30-ish to 12:56 a.m., what you did. 
 

1    A. I don't know. I don't remember, sir. I just know I 

get 

 

2        in the car and drive. That's it. 

 

3    Q. Okay. So, when you left the restaurant that night, 

did 

 

4        you go somewhere else? 

 

5    A. I don't remember, sir. I don't know. 
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12 Q. Okay. All right. So, is it correct that your testimony 

13  today, under oath, is, is that you can't tell me, at all, 

14  what you did from around 10:30 p.m. on September 26th, 

15  2019 until the wreck at 12:56 a.m. on the 27th; is that 

16  right? 

17 A. Yes, sir. 

 

 

 

18    Q. So, we just have about, uh, three (3) hours of 

unaccounted 

 

19        time? You have three (3) hours that you can't tell 

me 

 

20        anything about what happened? 

 

21    A. I don't remember, sir. 

 

22    Q. I, I -- I'm, I'm making sure I understand your 

testimony 

 

23        that you, you have no recollection of that three-hour 

 

24        period of time between, say, 10:30 p.m. and 12:56 

a.m.; is 

 

25        that right? 

________________________________________________________________ 

 

1    A. Yes. I don't remember. 
 

2    Q. Okay. Is it possible that you went to a bar? 

 

3    A. I don't know, sir. I don't go out m- -- far as I 

 

4        remember. I don't really go places that much. I just 

 

5        work, come home. That's it. That's all I remember. 

 

 This testimony by Defendant Saensane establishes that she does not know what she did from the 

time she left the Defendant’s premises and the time of the collision.  The Defendants have provided no 

evidence establishing that Defendant Saensane consumed additional alcohol at any other location.    
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LEGAL ARGUMENT 

 There are a number of SC Code sections that have been enacted by the SC Legislature related to 

the sale, distribution and consumption of alcohol that are penal in nature, but which have been 

interpreted to impose civil liability upon those that violate these statutes.    

 In Tobias v. Sports Club, Inc., 474 S.E.2d 450, 323 S.C. 345 (S.C. App. 1996) the Court of 

Appeals held: 

 At common law, a tavern owner had no liability for serving alcohol to an intoxicated person 

who later injured himself or others. See 45 Am.Jur.2d Intoxicating Liquors § 553 (1969). The rationale 

for this rule was that consuming, not supplying, the alcohol was the proximate cause of intoxication. Id. 

Many jurisdictions, however, have departed from this common law view. In an effort to deter drunk 

driving and to compensate innocent victims injured by drunk drivers, many state legislatures have 

enacted “dram shop acts.” These statutes impose civil liability on tavern owners under various 

circumstances, such as supplying alcoholic beverages to minors or to obviously intoxicated persons.  In 

states where dram shop legislation has not been enacted, some courts have imposed liability on vendors 

of alcoholic beverages using principles of negligence, often basing a private cause of action on the 

violation of beverage control statutes.  At least three jurisdictions have refused to interpret their penal 

statutes to create a civil cause of action, while others believe that such public policy decisions should be 

made by the legislature.  Still other jurisdictions, embracing the common law view, have enacted 

legislation which renders servers of alcohol immune from liability.   

 

 South Carolina is among those jurisdictions that have recognized a civil cause of action 

based upon the violation of a penal statute. Christiansen v. Campbell, 285 S.C. 164, 328 S.E.2d 351 

(Ct.App.1985), cert. denied, S.C. Sup. Ct. order dated June 27, 1985.  In Christiansen, as here, the 

plaintiff, who was also the intoxicated person, brought a private cause of action relying on S.C. Code 

Ann. § 61-9-410 (1976) which provides, in part: 

 

"[n]o holder of a permit authorizing the sale of beer or wine or any servant, agent, or 

employee of the permittee shall knowingly do any of the following acts upon the 

licensed premises covered by the holder's permit: 

 

(2) sell beer or wine to any person while the person is in an intoxicated condition;".... 

 

Appellants also base their action on S.C. Code Ann. § 61-5-30 (1990) which reads: 

 

        It shall be unlawful for any person to possess or consume any alcoholic liquors 

upon any premises where such person has been forbidden to possess or consume 

alcoholic liquors by the owner, operator, or person in charge of the premises. 

 

        No person or establishment licensed to sell alcoholic beverages pursuant to this 

article shall sell such beverages to persons in an intoxicated condition and such sales 
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shall be deemed violations of the provisions thereof and subject to the penalties 

contained herein. 

 

        No person, corporation or organization for whose premises a license is required 

shall knowingly allow the possession or consumption of any alcoholic liquors upon 

such premises unless a valid license issued pursuant to subsection (3) or (4) of § 61-5-

20 has been obtained and is properly displayed. 

         

 Since this cause of action was judicially created in South Carolina, we have no statutory 

guidance on the class of persons who may recover or on the availability of defenses. In many states 

where such a cause of action is statutorily authorized, the dram shop act or cases interpreting it have 

specifically precluded the intoxicated person from that class of plaintiffs who may bring suit.  In 

addition, many courts in jurisdictions with penal statutes, including most of those relied upon by the 

Court in Christiansen, have precluded first party recovery. Christiansen, however, clearly extended the 

cause of action to the intoxicated person himself. Therefore, our only inquiry today is whether defenses 

may be asserted against the intoxicated person by the tavern owner. 

 

        Appellants argue that to permit a tavern owner to raise traditional tort defenses in a suit against it 

would undermine the cause of action recognized in Christiansen, asserting this cause of action is more 

in the nature of one grounded in strict liability. We cannot accept this characterization. The cause of 

action recognized in Christiansen sounds in negligence. Under Christiansen, the jury must determine if 

the statutory violation is a proximate cause of the alleged injury. Subsequent decisions of the Supreme 

Court and the Court of Appeals have held the South Carolina liquor control statutes also create a 

private cause of action in favor of injured minors who were unlawfully served alcohol as well as 

innocent third parties injured by the inebriant. See  Whitlaw v. Kroger Co., 306 S.C. 51, 410 S.E.2d 

251 (1991) ( sections 61-9-40 and 61-9-410 give rise to civil liability if third party plaintiff can establish 

negligence per se.  After establishing negligence per se, plaintiff must prove the violation of the statute 

was causally linked, both in fact and proximately, to the injury); Jamison v. The Pantry, Inc., 301 S.C. 

443, 392 S.E.2d 474 (Ct.App.1990) (third party plaintiff has cause of action under sections 61-9-40 and 

61-9-410); Daley v. Ward, 303 S.C. 81, 399 S.E.2d 13 (Ct.App.1990) (third party and intoxicated minor 

have cause of action under section 61-9-410); cf. Garren v. Cummings & McCrady, Inc., 289 S.C. 348, 

345 S.E.2d 508 (Ct.App.1986) (social host incurs no common law liability to third party plaintiffs when 

he serves alcohol to his adult guests). Thus, Christiansen and the decisions which followed it clearly 

indicate liability should be predicated upon a negligence standard, i.e., "whether the bartenders 

negligently served alcoholic beverages to a person who, by his appearance or otherwise, would lead a 

prudent man to believe that person was intoxicated." Daley, 303 S.C. at 87, 399 S.E.2d at 16. 

 

 In order to show that the defendant owes him a duty of care arising from a statute, the plaintiff 

must show two things: (1) that the essential purpose of the statute is to protect from the kind of harm the 

plaintiff has suffered; and (2) that he is a member of the class of persons the statute is intended to 

protect.  If the plaintiff makes this showing, he has proven the first element of a claim for negligence: 

viz., that the defendant owes him a duty of care. If he then shows that the defendant violated the statute, 

he has proven the second element of a negligence cause of action: viz., that the defendant, by act or 

omission, failed to exercise due care. This constitutes proof of negligence per se. Norton v. Opening 

Break of Aiken, Inc., 443 S.E.2d 406, 313 S.C. 508 (S.C. App. 1994) 
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 Likewise, S.C. Code §61-4-580 (2) states: 

No holder of a permit authorizing the sale of beer or wine or a servant, agent or 

employee of the permittee may knowingly commit any of the following acts upon the 

licensed premises covered by the holder’s permit: 

 

(2) sell beer or wine to an intoxicated person; 

 

 In the instant case, Plaintiff asserts that (1) the penal statutes which govern the sale, distribution 

and consumption of alcohol were enacted essentially for the purpose of protecting the citizens of South 

Carolina from the kind of harm the Plaintiff has suffered; and (2) that the Plaintiff is a member of the 

class of persons the statutes are intended to protect.  Undoubtedly, penal statutes that prohibit the 

permittee, owners, servants and employees from “selling” alcohol to a person that known to be 

intoxicated (to protect the general public from the consequences of same) likewise prohibit the 

permittee, owner, servants and employees from a) “giving” alcohol at no charge to a person (i.e., free 

shots, drinks on the house, etc.) or b) allowing a person to acquire alcohol from the licensed premises 

when such person is intoxicated.    

 In Richland County Sch. Dist. Two v. S.C. Dep't of Educ., 335 S.C. 491, 517 S.E.2d 444 

(Ct.App.1999), the Court of Appeals held: 

 The primary rule of statutory construction requires that legislative intent prevail 

if it can reasonably be discovered in language used construed in light of intended 

purpose. The legislature's intent should be ascertained primarily from the plain language 

of the statute. If a statute's language is plain and unambiguous, and conveys a clear and 

definite meaning, there is no need to employ rules of statutory interpretation, and the 

court has no right to look for or impose another meaning. 

 

         Furthermore, even though penal statutes are to be strictly construed, "the 

canons of construction certainly allow the court to consider the statute as a whole and to 

interpret its words in the light of the context." State v. Standard Oil Co. of N.J., 195 S.C. 

267, 288, 10 S.E.2d 778, 788 (1940). We should consider not merely the language of 

the particular clause being construed, but the word and its meaning in conjunction with 

the purpose of the whole statute and the policy of the law. See S.C. Coastal Council v. 

S.C. State Ethics Comm'n, 306 S.C. 41, 44, 410 S.E.2d 245, 247 (1991). 
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 The applicable South Carolina Code sections govern the sale, service, and consumption of 

alcohol on the licensed premises by the permittee, the owner, operator, or person in charge of the 

premises, by their servants or employees, and by consumers of the alcohol.   

CONCLUSION 

  Based upon the undisputed testimony of Defendant Saensane and a lack of any evidence to the 

contrary, there is nothing to suggest that Defendant Saensane was sold, served, or that she consumed 

alcohol at any location other than upon the licensed premises of Defendant Ra Cha, Inc., that she was 

sold, served, or consumed any alcohol after she left the Defendant’s premises, or that she did not 

consume sufficient amounts of alcohol to achieve the level of her intoxication while upon the 

Defendant’s licensed premises.  In addition, Defendant Saensane consumed the alcohol with the 

owner’s express knowledge and consent (she, being one of those owners, and one of the other owners 

having express knowledge of such conduct) thereby imputing liability for Plaintiff’s injuries and 

damages to Defendant Ra Cha, Inc.  Further, Defendant’s Motion for Summary Judgment does not 

address Plaintiff’s causes of action for negligent hiring and retention or for vicarious liability.     

 Accordingly, viewing the facts and inferences that can be drawn from them most favorably to 

the Plaintiff (the non-moving party), Defendant’s Motion for Summary Judgment should respectfully be 

DENIED.   

     Respectfully submitted, 

     THE INJURY LAW FIRM, P.C. 

 

 

     s/Daniel L. Draisen      

     Daniel L. Draisen, SC Bar# 13536 

     2006 North Main Street 

     Anderson, South Carolina 29621 

     (864) 888-8887 

     daniel@injuredSC.com    
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     and       

 

     LAW OFFICES OF STEVEN M. KRAUSE,  P.A. 

    

 

     s/ Steven M. Krause      

     Steven M. Krause, SC Bar No.: 3571 

     207 East Calhoun Street 

     Anderson, SC  29621 

     (864) 225-4000 

     steve@krauselaw.org 

     ATTORNEYS FOR THE PLAINTIFF 

 

 

 

January 13, 2023 

Anderson, South Carolina  
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STATE OF SOUTH CAROLINA 

 

COUNTY OF GREENVILLE   

 

IN THE COURT OF COMMON PLEAS 

 

KEVIN DWAYNE CHAVIS,  

 

 Plaintiff(s), 

 

 -vs- 

 

VANSY SAENSANE and RA CHA, INC. 

d/b/a BANGKOK TOKYO RESTAURANT 

a/k/a BANGKOK THAI RESTAURANT,  

 

 Defendants. 

 

 

 

 

 

MOTION TO RECONSIDER, 

ALTER, OR AMEND JUDGMENT 
 

 

C/A No. 2021-CP-23-01487 

 

 

 

TO:  THE HONORABLE LETITIA H. VERDIN, CIRCUIT COURT JUDGE, Thirteenth 

Judicial Circuit, Greenville County Courthouse, 305 E. North Street, Ste. 315, Greenville, South 

Carolina 29601; and 

 

TO:  DEFENDANT RA CHA, INC. d/b/a BANGKOK TOKYO RESTAURANT, and its 

attorney, ZACHARY S. BROWN, ESQ. 

  

 COMES NOW the Plaintiff, Kevin Dwayne Chavis, and, pursuant to the South Carolina Rules 

of Civil Procedure, Rules 59 and 60, makes his Motion to Reconsider, Alter or Amend Judgment as 

follows: 

PROCEDURAL HISTORY 

 This matter came on for hearing before this honorable Court pursuant to a Motion for 

Summary Judgment filed by Defendant Ra Cha, Inc. on January 27, 2023.   An Order was issued by 

the Court granting Defendant’s Motion for Summary Judgment as to all of Plaintiff’s causes of action 

against Defendant Ra Cha, Inc. d/b/a Bangkok Tokyo Restaurant on February 15, 2023.  In the Order, 

the Court makes numerous findings of fact and conclusions of law.  The Plaintiff hereby files his 

Motion to Reconsider within ten (10) days from the date of receipt of the Order in this matter.  
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QUESTIONS PRESENTED 

 

I. Did the Court err in dismissing Plaintiff’s dram shop causes of action in the 

within matter? 

 

II. Did the Court err in dismissing Plaintiff’s negligence and negligence per se 

causes of action in the within matter?   

 

III. Did the Court err in finding that Defendant Saensane was not hired or retained 

by Defendant Bangkok, and (when viewing the facts most favorably to the 

Plaintiff) that it had no reason to know that she created an undue risk of harm 

to the public? 

 

IV. Did the Court err in finding that Defendant Saensane was not an employee of 

Defendant Bangkok? 

 

V. Did the Court err in finding that Defendant Saensane was not acting within the 

scope of her employment at the time of the accident such that Defendant 

Bangkok cannot be vicariously liable for her acts? 

  

LEGAL ARGUMENT 

I. Did the Court err in dismissing Plaintiff’s dram shop cause of action in the 

within matter? 

 

II. Did the Court err in dismissing Plaintiff’s negligence and negligence per se 

causes of action in the within matter? 

 

 Based upon the undisputed testimony of Defendant Saensane, on the evening of the wreck at 

issue in this matter Defendant Saensane, an admitted shareholder, owner, and employee1 of Defendant 

Ra Cha, Inc., served herself and consumed alcohol from the bar inventory of the Defendant on 

Defendant’s premises.  After consuming the alcohol, Defendant Saensane was allowed to leave and did 

leave the Defendant’s premises in her automobile and soon thereafter collided with the Plaintiff causing 

him severe, painful and permanent injuries.  It is further undisputed based upon Defendant Saensane’s 

 
1 The tax returns documents from Defendant Ra Cha, Inc. include a Form 1125-E.  Shareholder compensation paid on a W-2 is 

reported here.  The Form 1125-E indicates Defendant Saensane was an employee of Defendant Ra Cha, Inc., d/b/a Bangkok 

Tokyo Restaurant (copy of the Form 1125-E is attached hereto and incorporated by reference thereto). 
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testimony that Allison, the alcohol license permittee and majority shareholder, was aware that 

Defendant Saenesane was serving herself and consuming alcohol on the premises of Defendant Ra Cha, 

Inc., that Allison permitted Saensane to drink and to consume alcohol while doing the business 

paperwork, and that Allison had observed Saensane doing so on previous occasions. 

 Additionally, based upon the retrograde analysis performed by David Eagerton, Ph.D., F-ABFT, 

it is undisputed that Defendant Saensane had a whole blood alcohol concentration (BAC) level of 0.273 

g/100 mL at the time of the collision.  This level is more than 3x the legal limit of 0.08 g/100 mL and is 

evidence sufficient to prove that Defendant Saensane was intoxicated when she left the Defendant’s 

premises and was grossly intoxicated at the time of the wreck.  Dr. Eagerton’s report and CV were 

attached to Plaintiffs Memorandum in Opposition.  

In the South Carolina Lawyer, January 2006, Kevin R. Eberle published an article entitled 

Alcohol Liability in South Carolina: A Host of Legal Issues wherein he sets out the history and basic 

premise upon which alcohol liability in South Carolina is based.  The article is brief and is worth 

setting forth herein.  Mr. Eberle writes: 

South Carolina was one of the early states to recognize the liability of one who provides alcohol 
in violation of state law to those injured by the unlawful conduct. The state first recognized such 
an action in a slave case decided in 1847. See Harrison v. Berkley, 32 S.C.L. (1 Strob.) 525 
(1847). Harrison was an action against a saloon-keeper who illegally sold whiskey to the 
plaintiff's slave; an 1817 state law had made criminal the sale of alcohol to slaves. The plaintiff 
sought to recover for the death of the slave who had died from exposure after falling by the 
roadside while drunk. The court ruled for the plaintiff, holding that since the sale had been 
made by the defendant in violation of state law, the plaintiff was entitled to recover for the 
damages incurred by reason of the unlawful act. Even though the statute did not expressly 
provide for such relief, the court found that the plaintiff had been within the special ambit of the 
statute's protections and could therefore bring the action.  

During the last century and a half, the support of the South Carolina courts for such actions has 
varied. In some cases, the courts have approved liability against those who violated state 
alcohol laws, while in others the plaintiffs have been denied recovery as a matter of law. In 
each case, the courts have recognized the viability of a negligence action in theory but have 
either permitted or denied relief based on the characterization of the plaintiffs (social or 
commercial hosts) and defendants (first-party or third-party victims). In a recent pair of cases 
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involving the liability of those who gratuitously provide alcohol to minors, the South Carolina 
Supreme Court has introduced a new and important distinction into the resulting matrix.  

Negligence per se  

South Carolina has never recognized a general common law duty to avoid the provision of 
intoxicating drinks to either incompetent adults or children. The justification has been given that 
it is the drinking of the alcohol and not its supply that is the intoxication. See Tobias v. Sports 
Club, Inc., 323 S.C. 345, 348, 474 S.E.2d 450, 451 (Ct. App. 1996) (citing 45 Am. Jur. 2d 
Intoxicating Liquors§ 553 (1969)) (subsequent history omitted). Nevertheless, there have been 
several cases imposing liability for just such conduct. The courts in those cases have relied 
upon the doctrine of negligence per se.  

In a traditional negligence action, the plaintiff has the burden of proving the following: (1) a duty 
on the part of the defendant, (2) breach of that duty by an act or omission or commission and 
(3) that such breach of duty was the proximate cause of the plaintiff's injuries. Sherrill v. 
Southern Bell Telephone & Telegraph Co., 260 S.C. 494, 197 S.E.2d 283 (1973). A negligence 
per se action is simply a subset of traditional negligence suits. The plaintiff still has the burden 
of proving the three essential elements, but the existence of a statute establishes a duty apart 
from any common law support for the duty. See Freeman v. Colwell Mortgage Corp., 297 S.C. 
335, 342, 377 S.E.2d 108, 110-11 (Ct. App. 1989).  

The statutes that are most likely to be cited govern provision of alcohol either freely or as a 
sale. First, it is against the law to sell alcoholic beverages to persons "in an intoxicated 
condition." S.C. Code Ann. § 61-6-2220 (West Supp. 2004) ("No person or establishment 
licensed to sell alcoholic beverages . . . may sell these beverages to persons in an intoxicated 
condition . . . "); see also S.C. Code Ann. § 61-4-580(2) (West Supp. 2004). Second, despite 
the fact that the general age of majority is 18, it is unlawful in South Carolina to provide 
alcoholic beverages to those persons under the age of 21. S.C. Code Ann. § 61-4-90 (West 
Supp. 2004) ("It is unlawful for a person to transfer or give to a person under the age of twenty-
one years for the purpose of consumption beer or wine at any place in the State."); S.C. Code 
Ann. § 61-6-4070 (West Supp. 2004) (same prohibition as to "alcoholic liquors"). These related 
statutes cover slightly different scenarios. the former are generally cited in those cases 
involving commercial establishments that sell alcohol to minors whether or not the minors are 
intoxicated at the time of sale, and the latter are generally relied upon in those cases involving 
social hosts who gratuitously provide alcohol to minors.  

Of course, simply identifying a relevant statute does not create liability. There remain other 
issues including, for example, proving that the individual served alcohol in violation of § 61-6-
2220 was truly intoxicated at the time of service. See Steele v. Rogers, 306 S.C., 546, 413 
S.E.2d 329 (Ct. App. 1992) (explaining that one is under the influence of alcohol when its 
ingestion results in the impairment of the person's faculties and that proof of intoxication may 
be by either eyewitness testimony as to a person's appearance or admission of the person 
ingesting the alcohol that he felt its effects).  

Similarly, in every negligence case, proximate causation remains a critical element of the case. 
The violation can result in civil liability only if "the injury is the natural and probable 
consequence of the unlawful sale." Christiansen v. Campbell, 285 S.C. 164, 170, 328 S.E.2d 
351, 355 (Ct. App. 1985) (citation omitted), overruled on other grounds by Tobias v. Sports 
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Club, Inc., 332 S.C. 90, 504 S.E.2d 318 (1998). This is a question for the jury unless the 
evidence shows that reasonable persons could not disagree. Id. at 170, 328 S.E.2d at 355 
(citation omitted).  

The question of duty: commercial providers  

Although Harrison was brought as a negligence suit for injury to a third-party slave owner, in 
the modern era the notion that third-parties can recover for injuries caused by the violation of 
alcohol laws has been recognized. In Daley v. Ward, 303 S.C. 81, 399 S.E.2d 13 (Ct. App. 
1990), the S.C. Court of Appeals discussed whether a civil action could be maintained by a 
third party who was injured by the one served alcohol by a defendant. In that case, an 
intoxicated patron was served alcohol by the defendants at their bar. After having left the bar, 
the patron rear-ended the plaintiff.  

The plaintiff's ensuing action was based on the defendants' having violated the state statute 
which prohibited the sale of beer or wine to intoxicated persons. The defendant asserted that 
there could be no liability to a third person injured by such a patron. The court, however, 
disagreed and wrote, "[w]e find no reason for which the class of persons protected by the 
statute should not include third parties injured by the actions of an intoxicated person served in 
violation of the statutes." Daley, 303 S.C. at 84, 399 S.E.2d at 14.  

The exposure of commercial suppliers is not without limits, though. For more than 10 years, 
South Carolina permitted drunk patrons to recover for their own injuries from the taverns that 
served them. For example, in Christiansen v. Campbell, 285 S.C. 164, 328 S.E.2d 351 (Ct. 
App. 1985), a patron of a North Charleston bar was served alcohol for approximately two hours, 
even past the point of visible intoxication. When the patron left the bar, he walked into the road 
and was hit by a car. His lawsuit against the bar claimed that the bar had violated the state law 
against selling alcohol to an intoxicated person and that he fell within the class of persons to be 
protected by the statute. The court agreed that the patron was protected by the statute. The 
court relied on out-of-state authority for its conclusion that "[S]ection 61-9-410 clearly promotes 
public safety. One reason the statute exists is to protect intoxicated persons from their own 
incompetence and helplessness. The statute represents the legislature's judgment that an 
intoxicated person is a menace to himself. Indeed, a purpose in prohibiting a vendor from 
selling beer to one who is already intoxicated is to prevent the person from becoming even 
more intoxicated so that he is not a greater risk when he leaves the bar." Id. at 168, 328 S.E.2d 
at 354 (citations omitted); see also Tobias v. Sports Club, Inc., 323 S.C. 345, 474 S.E.2d 450 
(Ct. App. 1996).  

In 1997, however, the S.C. Supreme Court agreed to hear a case involving a first-party suit by 
one who had been served alcohol past the point of intoxication. The Court of Appeals had, in 
the view of the S.C. Supreme Court, properly recognized that the statutes against such conduct 
were meant to protect the public in general. The Court of Appeals, though, had gone further 
and held that another purpose was to protect the intoxicated person from his own 
incompetence and helplessness. The Supreme Court disagreed and held "that public policy is 
not served by allowing the intoxicated adult patron to maintain a suit for injuries which result 
from his own conduct." Tobias v. Sports Club, Inc., 332 S.C. 90, 92, 504 S.E.2d 318, 320 
(1998). The Court expressly reversed the decision of the Court of Appeals in that case and in 
Christensen as to first-party suits and limited the exposure of bars for negligence per se.  
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The Question of Duty: Gratuitous Providers  

Social host liability is a different matter. In social host liability, the supplier of the alcohol is not a 
bar or other such establishment but is instead a private person who offers alcohol to his or her 
guests other than in expectation of payment, often at parties.  

The S.C. Court of Appeals has ruled that a social host has no statutory liability to third parties 
injured as a result of an adult guest's intoxication. Garren v. Cummings & McCrady, Inc., 289 
S.C. 348, 345 S.E.2d 508 (Ct. App. 1986). Under South Carolina common law, the driver had 
no cause of action in negligence against a social host who served alcohol to an intoxicated 
adult guest who subsequently caused an automobile collision, injuring the driver, even if host 
knew or ought to have known the guest intended to drive motor vehicle. In that case, the 
employer, Cummings & McCrady, had hosted a party where it served alcohol to a guest after 
he was intoxicated. The guest then collided with the plaintiff's automobile and injured the 
plaintiff.  

Judge Bell wrote that South Carolina would adhere to the common law view of non-liability of 
social hosts when third parties are injured when a social host serves alcohol to an adult guest. 
The proper remedy for the injured third party is to sue the guest who injured him. Judge Bell 
specifically recognized that there was precedent in South Carolina for imposing liability on one 
who serves liquor to another who is already drunk. However, the state had imposed that liability 
only when the service of the alcohol was in violation of a state statute. Although it is unlawful to 
sell alcohol to an intoxicated person, it is not illegal to gratuitously serve the same individual. 
The judge's analysis presents the perfect distinction between social host liability and 
commercial provider liability. But see Cravens v. Inman, 586 N.E.2d 367 (Ill. App. Ct. 1991) 
(rejecting the rule of Garren and stating "social host is liable in negligence for automobile 
accident caused by intoxicated minor driver where social host has knowingly served liquor and 
permits liquor to be served to youths under 18 at social host's residence, social host permits 
minor's consumption to continue to point of intoxication, and social host allowed inebriated 
minors to depart from his residence in a motor vehicle").  

There is some superficially inconsistent authority in South Carolina. One South Carolina case 
held a social host liable for injuries to a first-party adult plaintiff, but the social host was a 
fraternity and the guest was pledging the fraternity. Ballou v. Sigma Nu General Fraternity, 291 
S.C. 140, 352 S.E.2d 488 (Ct. App. 1986). The decedent had been pledging Sigma Nu 
fraternity, and the pledging had culminated in one night of excessive drinking deemed "Hell 
Night." During Hell Night, the decedent had been given massive quantities of alcohol and 
forced to drink it or be ridiculed by members of the fraternity. At several times during the 
evening, the decedent had thrown up because he had consumed so much. Finally, the 
decedent passed out on a couch in the fraternity lounge. Some brothers checked on him and 
were concerned about his pale color and lack of responsiveness, but they did nothing to help 
him. The following morning the decedent was found dead. He had drowned in his own vomit. 
Testimony showed that, had the brothers taken him to the infirmary that night when they found 
him, he would have survived.  

Sigma Nu owed its guest a duty but only because the Supreme Court of South Carolina had 
determined that a fraternal organization owes a common law and not statutory duty of care to 
its initiates not to cause them injury. See Easler v. Hejaz Temple of Greenville, 285 S.C. 348, 
329 S.E.2d 753 (1985). The case, technically, was not a case of liquor liability. Rather, the duty 
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involved was the duty not to endanger pledges during an initiation ceremony. In other words, 
had the pledge injured himself doing stunts not involving alcohol, the case for liability would 
have been the same. In a later case, discussed below, the S.C. Supreme Court also noted this 
apparently inconsistent case but distinguished it not with any reference to the underlying legal 
theory but instead on the less satisfying factual basis that the case had involved one who had 
been "pressured to consume an excessive amount of alcohol" and later abandoned. Marcum v. 
Bowden, 372 S.C. 452, n.4, 643 S.E.2d 85, n.4 (2005).  

In dicta, the Supreme Court of South Carolina seems to have closed the door on third-party 
claims brought by adult victims based on the provision of alcohol to other adult consumers in a 
social setting. In Carson v. Adgar, 326 S.C. 212, 214, 486 S.E.2d 3, 6 (1997), the respondent 
and friend worked together in a landscaping business. The friend was 33 years old, and his 
father had asked the respondent to serve alcohol to the friend. The co-workers drank many 
beers while they went fishing and then later in a pool hall. The respondent brought his friend 
more beers even after he realized his friend was "drinking pretty good." The friend grew angry 
when told him he did not need to drink anymore and demanded to be let out of the respondent's 
car. The respondent told police he had put the guest out of his vehicle knowing he was "over 
his limit" in alcohol consumption. The friend was then struck by an oncoming car as he 
attempted to cross the street.  

The respondent could not be held liable for injuries sustained by his friend, even though he kept 
supplying him with beer after he was intoxicated, because he owed no duty of care to his friend. 
The respondent had not bought all the beer and had not forced his guest to drink. It was argued 
that the respondent had assumed the care of his friend at various stages of the evening, but the 
Court disagreed and ruled that the respondent had not undertaken to care for his friend at any 
time. In a footnote, the Court added that there could otherwise not be liability since the state 
does not recognize social host liability. Carson, 326 S.C. at 219 n.4, 486 S.E.2d at 10 n.4 ("[A] 
social host incurs no common law liability to third parties when he serves alcohol to his adult 
guests.") (citing Garren v. Cummings & McCrady, Inc., 289 S.C. 384, 345 S.E.2d 508 (Ct. App. 
1986)).  

Social hosts and minors: a new wrinkle  

Until a pair of recent cases were heard by the S.C. Supreme Court, the only reported authority 
in South Carolina on a social host's liability involved guests over the legal age of 21. In those 
cases, the rule was that no liability existed against the social host for his or her guest's later 
conduct. However, on August 29, 2005, the S.C. Supreme Court issued a pair of opinions that 
have added a new layer to the field of alcohol liability.  

In Marcum v. Bowden, 372 S.C. 452, n.4, 643 S.E.2d 85, n.4 (2005), Justin Parks was 19 years 
old when he attended a cookout at the home of Donald and Gloria Bowden. Parks told another 
guest that he was purposefully "just trying to get a buzz" at the event. Even after leaving the 
party, he continued to drink alcohol from minibottles he had stashed in his pockets. Still later, 
he drove himself away and was fatally injured in a one-car accident. His personal 
representative sued the hosts of the cookout for wrongful death, but the trial court granted 
summary judgment to the defendants. On appeal to the S.C. Supreme Court, the Court 
reversed.  
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The Court surveyed the laws in other jurisdictions on social host liability but was unable to 
discern a majority rule. Instead, the Court relied on public policy rationales. First, the Court 
recognized a public interest in deterring the consumption of alcohol by underage persons. The 
imposition of liability could be expected to prompt social hosts to be "more vigilant about who is 
consuming alcohol at their social gatherings. A vigilant host would greatly decrease the ability 
of an underage person to consume alcohol at a social party." Id.  In addition, because minors 
are legally incompetent to care for themselves, the imposition of liability would properly shift 
responsibility for their actions to others. The Court also found support for its ruling in simple 
negligence per se law. The Court noted that the essential purpose of the statute against the 
sale of alcohol to minors (viz., S.C. Code § 61-4-90 and § 61-6-4070), is "to protect the 
underage person from harm, including injuries sustained or death, after imbibing alcohol 
provided by such person." Id.  

The ruling in Marcum left the open the door for further disputes in the area. Unanswered, for 
instance, was the significance of the age of the plaintiff. What would be the outcome if, for 
instance, an inebriated minor killed an adult pedestrian? In the first party suit involving a minor 
who injured himself, the Court had justified the imposition of liability based in large part on 
negligence per se, explaining that the state laws against providing alcohol to minors were 
meant to protect minors from injuries to themselves. A savvy lawyer for the plaintiff could have 
argued that the Court was simply addressing the facts at hand and did not intend to eliminate 
all other "essential purposes" of the law, while the defense might have equally argued that 
there can only be one "essential purpose" and it is not to prevent injury to unknown third 
parties.  

In a companion opinion to Marcum, the S.C. Supreme Court resolved that issue. In Barnes v. 

Cohen Dry Wall Inc., Opinion No. 26036, ___ S.C. ___, ___ S.E.2d ___ (2005)2, Orin Feagin 
was 19 years old when he attended his employer's Christmas party where he became drunk. 
Later that night he was driving away from his girlfriend's place of employment when he was 
involved in a two-car accident that killed him and the passenger in the other car. The estate of 
the minor sued the employer, and the third-party's estate sued both the employer and the 
minor. The jury returned a verdict in favor of the company on the claims brought by the minor 
and in favor of the third-party victim against both the company and the minor. On appeal, the 
question was raised about the scope of possible plaintiffs in a suit involving the illegal provision 
of alcohol to minors. The S.C. Supreme Court recognized its ruling in Marcum v. Bowden as 
authority for social host liability to minor guests who suffer alcohol-related injuries after 
consuming alcohol knowingly and intentionally provided by the host based on public policy as 
well as negligence per se. In Marcum, the Court had specifically held that the statutes 
prohibiting the transfer or giving of alcoholic beverages to minors were enacted for the benefit 
of those minors, but the Court has also ruled in Whitlaw v. Kroger Co., 306 S.C. 51, 410 S.E.2d 
251 (1991), that the purpose of laws prohibiting the sale of alcohol to minors (i.e., the laws 
relied upon in commercial provider litigation) was to protect the minors themselves and the 
public at large. The Court squared the two purposes of the different alcohol-related laws by 
announcing an even broader purpose of laws against providing alcohol to minors. The Court 
wrote that the purpose of such laws was also "the protection of members of the public from 

 
2 Affirming the Court of Appeals in Barnes v. Cohen Dry Wall, Inc., 357 S.C. 280, 592 S.E.2d 311 (S.C. App. 

2003) 
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harm done by persons under twenty-one who have consumed alcohol in violation of the 
statutes." Barnes at ___, ___ S.E.2d at ___. Given that broader purpose, the Court then easily 
ruled that a third-party adult could sue the social host of an underaged drinker.  

Conclusion  

Until the release of two opinions involving negligence per se, social hosts in South Carolina 
were able to serve alcohol with little reason to be concerned about the possibility of even very 
serious injuries caused by their underage guests. The S.C. Supreme Court, though, recently 
recognized "a natural progression of our case law" despite the conflicting outcomes in other 
situations based on specific facts. Whether the track record for such suits constitutes a "natural 
progression" or a "slippery slope," the law is now settled that social hosts face new liability for 
permitting underage drinking.  

 
Alcohol Liability in South Carolina: A Host of Legal Issues, Kevin R. Eberle, South Carolina 
Lawyer, January 2006.  
 

 As pointed out in the Eberle article, the S.C. Supreme Court has recognized that the outcome of 

these cases should be based on the specific facts and circumstances.  There are a number of SC Code 

sections that have been enacted by the South Carolina Legislature related to the sale, distribution, and 

consumption of alcohol that are penal in nature, but which have been interpreted to impose civil liability 

upon those that violate these statutes.    

 In Tobias v. Sports Club, Inc., 474 S.E.2d 450, 323 S.C. 345 (S.C. App. 1996) the Court of 

Appeals held: 

 At common law, a tavern owner had no liability for serving alcohol to an intoxicated person 

who later injured himself or others. See 45 Am.Jur.2d Intoxicating Liquors § 553 (1969). The rationale 

for this rule was that consuming, not supplying, the alcohol was the proximate cause of intoxication. Id. 

Many jurisdictions, however, have departed from this common law view. In an effort to deter drunk 

driving and to compensate innocent victims injured by drunk drivers, many state legislatures have 

enacted “dram shop acts.” These statutes impose civil liability on tavern owners under various 

circumstances, such as supplying alcoholic beverages to minors or to obviously intoxicated persons.  In 

states where dram shop legislation has not been enacted, some courts have imposed liability on vendors 

of alcoholic beverages using principles of negligence, often basing a private cause of action on the 

violation of beverage control statutes.  At least three jurisdictions have refused to interpret their penal 

statutes to create a civil cause of action, while others believe that such public policy decisions should be 

made by the legislature.  Still other jurisdictions, embracing the common law view, have enacted 

legislation which renders servers of alcohol immune from liability.   
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 South Carolina is among those jurisdictions that have recognized a civil cause of action based 

upon the violation of a penal statute. Christiansen v. Campbell, 285 S.C. 164, 328 S.E.2d 351 

(Ct.App.1985), cert. denied, S.C. Sup. Ct. order dated June 27, 1985.  In Christiansen, as here, the 

plaintiff, who was also the intoxicated person, brought a private cause of action relying on S.C. Code 

Ann. § 61-9-410 (1976) which provides, in part: 

 

"[n]o holder of a permit authorizing the sale of beer or wine or any servant, agent, or 

employee of the permittee shall knowingly do any of the following acts upon the 

licensed premises covered by the holder's permit: 

 

(2) sell beer or wine to any person while the person is in an intoxicated condition;".... 

 

Appellants also base their action on S.C. Code Ann. § 61-5-30 (1990) which reads: 

 

        It shall be unlawful for any person to possess or consume any alcoholic liquors 

upon any premises where such person has been forbidden to possess or consume 

alcoholic liquors by the owner, operator, or person in charge of the premises. 

 

        No person or establishment licensed to sell alcoholic beverages pursuant to this 

article shall sell such beverages to persons in an intoxicated condition and such sales 

shall be deemed violations of the provisions thereof and subject to the penalties 

contained herein. 

 

        No person, corporation or organization for whose premises a license is required 

shall knowingly allow the possession or consumption of any alcoholic liquors upon 

such premises unless a valid license issued pursuant to subsection (3) or (4) of § 61-5-

20 has been obtained and is properly displayed. 

         

 Since this cause of action was judicially created in South Carolina, we have no statutory 

guidance on the class of persons who may recover or on the availability of defenses. In many states 

where such a cause of action is statutorily authorized, the dram shop act or cases interpreting it have 

specifically precluded the intoxicated person from that class of plaintiffs who may bring suit.  In 

addition, many courts in jurisdictions with penal statutes, including most of those relied upon by the 

Court in Christiansen, have precluded first party recovery. Christiansen, however, clearly extended the 

cause of action to the intoxicated person himself. Therefore, our only inquiry today is whether defenses 

may be asserted against the intoxicated person by the tavern owner. 

 

        Appellants argue that to permit a tavern owner to raise traditional tort defenses in a suit against it 

would undermine the cause of action recognized in Christiansen, asserting this cause of action is more 

in the nature of one grounded in strict liability. We cannot accept this characterization. The cause of 

action recognized in Christiansen sounds in negligence. Under Christiansen, the jury must determine if 

the statutory violation is a proximate cause of the alleged injury. Subsequent decisions of the Supreme 

Court and the Court of Appeals have held the South Carolina liquor control statutes also create a private 

cause of action in favor of injured minors who were unlawfully served alcohol as well as innocent third 

parties injured by the inebriant. See  Whitlaw v. Kroger Co., 306 S.C. 51, 410 S.E.2d 251 (1991) ( 

sections 61-9-40 and 61-9-410 give rise to civil liability if third party plaintiff can establish negligence 
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per se.  After establishing negligence per se, plaintiff must prove the violation of the statute was 

causally linked, both in fact and proximately, to the injury); Jamison v. The Pantry, Inc., 301 S.C. 443, 

392 S.E.2d 474 (Ct.App.1990) (third party plaintiff has cause of action under sections 61-9-40 and 61-

9-410); Daley v. Ward, 303 S.C. 81, 399 S.E.2d 13 (Ct.App.1990) (third party and intoxicated minor 

have cause of action under section 61-9-410); cf. Garren v. Cummings & McCrady, Inc., 289 S.C. 348, 

345 S.E.2d 508 (Ct.App.1986) (social host incurs no common law liability to third party plaintiffs when 

he serves alcohol to his adult guests). Thus, Christiansen and the decisions which followed it clearly 

indicate liability should be predicated upon a negligence standard, i.e., "whether the bartenders 

negligently served alcoholic beverages to a person who, by his appearance or otherwise, would lead a 

prudent man to believe that person was intoxicated." Daley, 303 S.C. at 87, 399 S.E.2d at 16. 

 

 In order to show that the defendant owes him a duty of care arising from a statute, the 

plaintiff must show two things: (1) that the essential purpose of the statute is to protect from the 

kind of harm the plaintiff has suffered; and (2) that he is a member of the class of persons the 

statute is intended to protect.  If the plaintiff makes this showing, he has proven the first element 

of a claim for negligence: viz., that the defendant owes him a duty of care. If he then shows that 

the defendant violated the statute, he has proven the second element of a negligence cause of 

action: viz., that the defendant, by act or omission, failed to exercise due care. This constitutes 

proof of negligence per se. Norton v. Opening Break of Aiken, Inc., 443 S.E.2d 406, 313 S.C. 508 

(S.C. App. 1994) 

 

 Likewise, S.C. Code §61-4-580 (2) states: 

No holder of a permit authorizing the sale of beer or wine or a servant, agent or 

employee of the permittee may knowingly commit any of the following acts upon the 

licensed premises covered by the holder’s permit: 

 

(2) sell beer or wine to an intoxicated person; 

 

 In the instant case, Plaintiff asserts that (1) the penal statutes which govern the sale, distribution, 

and consumption of alcohol were enacted essentially for the purpose of protecting the citizens of South 

Carolina from the exact kind of harm the Plaintiff has suffered (i.e., the incurring of significant medical 

expense, suffering severe, painful and debilitating physical injuries, and lost income); and (2) that the 

Plaintiff is a member of the class of persons the statutes are intended to protect (i.e., innocent third 

parties driving on the roadways of South Carolina).  Undoubtedly, penal statutes that prohibit the 

permittee, owners, servants and employees from “selling” alcohol to a person that known to be 

intoxicated (to protect the general public from the consequences of same) should likewise prohibit the 
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permittee, owner, servants and employees from a) “giving” alcohol at no charge to a person (i.e., free 

shots, drinks on the house, etc.) b) allowing an employee to consume alcohol on the premises to the 

point of intoxication while working, and c) allowing a person to acquire alcohol from the licensed 

premises when such person is intoxicated.    

 In Richland County Sch. Dist. Two v. S.C. Dep't of Educ., 335 S.C. 491, 517 S.E.2d 444 

(Ct.App.1999), the Court of Appeals held: 

 The primary rule of statutory construction requires that legislative intent prevail 

if it can reasonably be discovered in language used construed in light of intended 

purpose. The legislature's intent should be ascertained primarily from the plain language 

of the statute. If a statute's language is plain and unambiguous, and conveys a clear and 

definite meaning, there is no need to employ rules of statutory interpretation, and the 

court has no right to look for or impose another meaning. 

 

         Furthermore, even though penal statutes are to be strictly construed, "the 

canons of construction certainly allow the court to consider the statute as a whole and to 

interpret its words in the light of the context." State v. Standard Oil Co. of N.J., 195 S.C. 

267, 288, 10 S.E.2d 778, 788 (1940). We should consider not merely the language of 

the particular clause being construed, but the word and its meaning in conjunction with 

the purpose of the whole statute and the policy of the law. See S.C. Coastal Council v. 

S.C. State Ethics Comm'n, 306 S.C. 41, 44, 410 S.E.2d 245, 247 (1991). 

 

 The applicable South Carolina Code sections govern the sale, service, and consumption of 

alcohol on the licensed premises by the permittee, the owner, operator, or person in charge of the 

premises, by their servants or employees, and by consumers of the alcohol.   Based upon the undisputed 

testimony of Defendant Saensane and a lack of any evidence to the contrary, there is nothing to suggest 

that Defendant Saensane was sold, served, or that she consumed alcohol at any location other than upon 

the licensed premises of Defendant Ra Cha, Inc., that she was sold, served, or consumed any alcohol 

after she left the Defendant’s premises, or that she did not consume sufficient amounts of alcohol to 

achieve the level of her intoxication while upon the Defendant’s licensed premises.   
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 The Plaintiff asserts that he has pled specific facts sufficient to support the application (and/or 

extension) of the penal statutes which govern the sale, distribution, and consumption of alcohol to the 

facts and circumstances of his case.  The Plaintiff further asserts that these statutes were enacted for the 

purpose of protecting the citizens of South Carolina from the kind of harm the Plaintiff suffered, and 

that the Plaintiff is a member of the class of persons the statutes are intended to protect.  Plaintiff 

believes that he has made a good faith argument for the application of law as it exists to the facts and 

circumstances of his case, and, alternatively, for the modification and/or expansion of the existing law 

to the facts and circumstances of his case.  As such, summary judgment as to Plaintiff’s cause of action 

for dram shop liability should, respectfully, be denied.       

III. Did the Court err in finding that Defendant Saensane was not hired or 

retained by Defendant Bangkok, and (when viewing the facts most 

favorably to the Plaintiff) that it had no reason to know that she created 

an undue risk of harm to the public? 

 

IV. Did the Court err in finding that Defendant Saensane was not an 

employee of Defendant Bangkok? 

 

 By her own undisputed testimony, Defendant Saensane admitted that she was not only a 

shareholder, but also an employee of Defendant Ra Cha, Inc. d/b/a Bangkok Tokyo Restaurant.  The tax 

forms submitted by Defendant Ra Cha, Inc. (Form 1125-E) indicate that Defendant Sanesane was an 

employee and was paid W-2 Wages.  It is further undisputed based upon Defendant Saensane’s 

deposition testimony that Allison, the alcohol license permittee and majority shareholder, was aware 

that Defendant Saenesane was serving herself and consuming alcohol on the premises of Defendant Ra 

Cha, Inc., that Allison permitted Saensane to drink and to consume alcohol while doing the business 

paperwork, and that Allison had observed Saensane doing so on previous occasions. 

 Allison, by knowingly allowing her co-shareholder and employee to consume alcohol while 

working and doing the business of the corporation, and Defendant Saensane, by consuming alcohol on 
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the premises while doing the business of the corporation,  such knowledge being imputed to Defendant 

Ra Cha, Inc., knew or should have known that by doing so it was creating an undue risk of harm to the 

public.  To find otherwise, and by granting summary judgment to Defendant Ra Cha, Inc. and 

dismissing Plaintiff’s dram shop claims and Negligence per se claims, the Court has to entirely 

disregard the corporate entity (a corporation being a legal entity that is separate and distinct from its 

owners), pierce the corporate veil, and declare the acts of the individual shareholder(s) and the 

employee to be the individual acts of the shareholder(s) and/or the individual employee, absent any 

factual or legal basis for doing so.  There have been no facts alleged, pled, or proven in the instant case 

which would give rise to piercing of the corporate veil.  No assertions have been made that the 

owners/shareholders of Defendant Ra Cha, Inc. grossly undercapitalized it when they formed it, that 

they failed to obtain the necessary business license or alcohol licenses, that they failed to maintain 

adequate and appropriate corporate records, or that they siphoned funds primarily for their personal 

benefit so as to make Ra Cha, Inc.  the mere alter-ego of Defendant Saensane, or that there would be 

an element of injustice or fundamental unfairness if the acts of the corporation were not regarded as 

the acts of the individual.  In fact, Plaintiff has asserted the contrary.   

 In the instant case, Defendant Saensane was consuming alcohol from the bar inventory of 

Defendant Ra Cha, Inc. while she was on the premises of Defendant Ra Cha, Inc., and doing its 

paperwork.  Because the permittee and majority shareholder was aware that Defendant Saensane 

consumed alcohol while she did the paperwork for the business, such acts were sanctioned by the 

corporate defendant.  By her testimony, Defendant Saensane testified that other employees of Defendant 

Ra Cha, Inc. were not allowed to drink or to consume alcohol while working.  This is because harm to 

the public arising from this practice was foreseeable (and preventable).  Despite this, Defendant Ra Cha, 

Inc. allowed Defendant Saensane to consume alcohol while working and doing its paperwork on the 
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Defendant’s premises.   

 Lastly, based upon the testimony of Defendant Saensane that she was an employee of Defendant 

Ra Cha, Inc. d/b/a Bangkok Tokyo Restaurant, and the tax forms filed (Form 1125-E), the Court has 

erred in finding that Defendant Saensane was not an employee of Defendant Ra Cha, Inc.  When the 

facts are viewed in a light most favorable to the Plaintiff, the Court should have (with due respect) 

concluded that she is, and was at all times relevant hereto, an employee of Defendant Ra Cha, Inc.   

 For the foregoing reasons, the Court should, respectfully, alter or amend its Order to reflect that 

Defendant Saensane was, in fact, an employee of Defendant Ra Cha, Inc., and that she was retained as 

an employee despite Allison knowing and being aware that Defendant Sansane did, from time to time, 

consume alcohol while working and doing the paperwork for Defendant Ra Cha, Inc., same creating a 

foreseeable and unreasonable risk of harm to the public.  As such, summary judgment as to Plaintiff’s 

claims for  negligence and negligence per se should be denied.             

V. Did the Court err in finding that Defendant Saensane was not acting 

within the scope of her employment at the time of the accident such that 

Defendant Bangkok cannot be vicariously liable for her acts? 

 

 Despite the Court’s holding otherwise, Defendant Saensane was a shareholder (co-owner) and 

an employee of Defendant Ra Cha, Inc.  Defendant Saensane was, in fact, acting with the scope of her 

employment at the time she consumed the alcohol as she was at the restaurant doing its paperwork.  

These facts are undisputed.  Further, based upon the retrograde analysis performed by Dr. Eagerton, 

Defendant Saensane consumed sufficient alcohol while in the course and scope of her employment so 

as to be intoxicated before leaving the premises, and so as to be grossly intoxicated at the time of the 

collision.            

 While the Plaintiff concedes that Defendant Saensane was not working at the time of the 

collision, Plaintiff does assert that but for the Defendant employer allowing her to consume alcohol to 
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the point of intoxication while upon its premises, Defendant Saensane would not have been grossly 

intoxicated and collided with the Plaintiff several hours later.  That is, she consumed the alcohol to the 

point of intoxication while performing her job, and she was allowed to do so by the other owners of the 

business.  Defendant Saensane was also allowed to leave the business after consuming the alcohol to the 

point of intoxication.  All of these acts occurred during the course and scope of her employment with 

Defendant Ra Cha, Inc.  The collision was merely the natural consequence of the negligent, grossly 

negligent, careless and reckless conduct of the corporate defendant in allowing its employee (Saensane) 

to consume an amount of alcohol, from the Defendant’s bar inventory, so as to become intoxicated 

while working, and by allowing her to leave the premises in an intoxicated state.    

 Accordingly, even if Defendant Ra Cha, Inc. is not liable to the Plaintiff by virtue of vicarious 

liability, which is denied, then it should be liable to the Plaintiff for its actual negligence, gross 

negligence, recklessness as alleged in Plaintiff’s THIRD CAUSE OF ACTION by allowing its 

employee to consume alcohol while working to the point of intoxication, and by allowing the employee 

to leave the premises in such a state so as to cause injury to the Plaintiff.  By dismissing all of Plaintiff’s 

causes of action against the corporate Defendant, the Plaintiff has no remedy at law or in equity against 

such Defendant for its negligent acts or omissions.  As such, summary judgment as to Plaintiff’s cause 

of action should be denied.         

CONCLUSION 

 Accordingly, based upon the above, the Plaintiff respectfully requests that the Court review and 

give careful reconsideration to its Order, and that the Court alter or amend its ruling on Plaintiff’s causes 

of action against Defendant Ra Cha, Inc.   For the foregoing reasons, the Plaintiff asserts that the Court 

should reinstate Plaintiff’s causes of action for dram shop liability, for negligence, for negligence per se, 

for negligent, hiring, retention and supervision and for vicarious liability, and deny Defendant’s Motion 
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for Summary Judgment as to those causes of action.  

 

     Respectfully submitted, 

     THE INJURY LAW FIRM, P.C. 

 

 

     s/Daniel L. Draisen      

     Daniel L. Draisen, SC Bar# 13536 

     2006 North Main Street 

     Anderson, South Carolina 29621 

     (864) 888-8887 

     daniel@injuredSC.com    

 

     and       

 

     LAW OFFICES OF STEVEN M. KRAUSE,  P.A. 

    

 

     s/ Steven M. Krause      

     Steven M. Krause, SC Bar No.: 3571 

     207 East Calhoun Street 

     Anderson, SC  29621 

     (864) 225-4000 

     steve@krauselaw.org 

     ATTORNEYS FOR THE PLAINTIFF 

 

 

 

February 20, 2023  

Anderson, South Carolina  
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Helen Hiser

From: Daniel Draisen <daniel@Injuredsc.com>

Sent: Monday, September 11, 2023 8:59 AM

To: Helen Hiser

Cc: Steven Krause; John Nichols; Zachary S. Brown; Chris Wray

Subject: RE: Chavis v. Vansy Saensane, et al. 2023-000440

Helen: Exhibits 1-11 were Plaintiff’s discovery documents produced to the Defendants.  I believe I handed copies of 
them up to the Court, along with the original deposition of Vansy Saensane, to Judge Verdin at the hearing.  I had cited 
numerous excerpts from her deposition in my Memo in Opposition.  Judge Verdin might have handed those back to me, 
but I do not recall at this time.  They would have only been provided in further support of the fact that Ms. Saensane’s 
testimony was and is undisputed at this time.         

Daniel L. Draisen. Esq. 
Attorney 

2006 N. Main Street  
Anderson, South Carolina  29621 
(864) 888-8887 
daniel@injuredSC.com
www.injuredSC.com F
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****The information contained in this email is for informational purposes only. This email communication does 
not create an attorney-client relationship between the firm and the recipient, and is not legal advice. Legal 
advice must be tailored to the specific circumstances of each case, and the contents of this email are not a 
substitute for legal counsel. Do not take any action in reliance on the contents of this email without seeking the 
advice of counsel.

This electronic communication and any attachment(s) are intended only for the person or entity to which it has 
been sent.  Since the message originated or is associated with a lawyer or law firm, it may contain information 
that is confidential and that is subject to attorney-client privilege, as well as work product protections.  If this 
message has been received by someone other than the intended recipient, you are requested to immediately 
notify us by replying to the message and deleting it from your computer.  Further, you are advised that any 
dissemination, copying or distribution of this message, or anything associated with this message, is strictly 
prohibited.****

From: Helen Hiser  
Sent: Sunday, September 10, 2023 7:46 PM 
To: Daniel Draisen <daniel@Injuredsc.com> 
Cc: Steven Krause <steve@krauselaw.org>; John Nichols <john@bluesteinattorneys.com>; Zachary S. Brown 
<Zachary.Brown@mgclaw.com>; Chris Wray <Chris.Wray@mgclaw.com> 
Subject: RE: Chavis v. Vansy Saensane, et al. 2023-000440 

Hi Daniel, I am just beginning to look at this, as I trial for two weeks as appellate counsel.  I see that, on your Designation 
of Matter, you have designated as No. 13, “Plaintiff’s Exhibits 1, 2, 3, 6, 7, 8, 10, and 11.”  Can you please explain to me 
what exhibits are being referenced and, in addition, when and where they were submitted to the circuit court?
Thanks,
Helen
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Helen Hiser, Attorney 
helen.hiser@mgclaw.com
10 Brook Street Suite 200 
Asheville, NC 28803 
Main:843-576-2900 | Direct:843-576-2930 | Fax:843-534-0605
VCARD | BIO

This electronic mail may contain information that is confidential, attorney/client and/or work product privileged, prepared in 
anticipation of litigation and/or exempt from disclosure under applicable law. This transmission is intended solely for the 
individual or entity designated above. If you are not the intended recipient, you should understand that any distribution, copying
or use of the information is unauthorized and strictly prohibited. If you have received this electronic mail in error, please 
immediately notify the sender and destroy all copies which you may have of this communication!

From: Daniel Draisen <daniel@Injuredsc.com>  
Sent: Tuesday, September 5, 2023 3:44 PM 
To: Court Of Appeals Filings <ctappfilings@sccourts.org> 
Cc: Helen Hiser <helen.hiser@mgclaw.com>; Zachary S. Brown <Zachary.Brown@mgclaw.com>; Chris Wray 
<Chris.Wray@mgclaw.com>; Steven Krause <steve@krauselaw.org>; John Nichols <john@bluesteinattorneys.com> 
Subject: Chavis v. Vansy Saensane, et al. 2023-000440 

Dear Madame Clerk:  Attached hereto for filing on behalf of the Appellant please find the following: 

Cover Letter to the Court of Appeals 
Cover Letter to Opposing Counsel 
Proof of Service 
Initial Brief of Appellant 
Appellant’s Designation of Matter to be Included in the Record on Appeal (with certification) 

Please let me know if you require anything else.  Thanks,  Daniel   

Daniel L. Draisen. Esq.
Attorney

2006 N. Main Street 
Anderson, South Carolina  29621
(864) 888-8887
daniel@injuredSC.com
www.injuredSC.com
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****The information contained in this email is for informational purposes only. This email communication does 
not create an attorney-client relationship between the firm and the recipient, and is not legal advice. Legal 
advice must be tailored to the specific circumstances of each case, and the contents of this email are not a 
substitute for legal counsel. Do not take any action in reliance on the contents of this email without seeking the 
advice of counsel.

This electronic communication and any attachment(s) are intended only for the person or entity to which it has 
been sent.  Since the message originated or is associated with a lawyer or law firm, it may contain information 
that is confidential and that is subject to attorney-client privilege, as well as work product protections.  If this 
message has been received by someone other than the intended recipient, you are requested to immediately 
notify us by replying to the message and deleting it from your computer.  Further, you are advised that any 
dissemination, copying or distribution of this message, or anything associated with this message, is strictly 
prohibited.****



 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 
____________________ 

 
APPEAL FROM 

GREENVILLE COUNTY COURT OF COMMON PLEAS 

The Honorable Letitia H. Verdin, Circuit Court Judge 
____________________ 

 
Appeal No.:  2022-000440 
____________________ 

 
Kevin Dwayne Chavis, ......................................................................................... Appellant, 

v. 
Vansy Saensane and Ra Cha Inc. 
d/b/a Bangkok Tokyo Restaurant 
a/k/a Bangkok Thai Restaurant ........................................................................ Respondents. 

____________________ 
 

PROOF OF SERVICE 
____________________ 

 
 I certify that on the 18th day of September 2023, I served Respondent Ra Cha Inc. d/b/a 
Bangkok Tokyo Restaurant a/k/a Bangkok Thai Restaurant’s Motion to Strike Portions of 
Initial Brief of Appellant and Appellant’s Designation of Matter on Appellant Kevin 
Dwayne Chavis by emailing a copy of it to his counsel of record as follows: 

 

Daniel L. Draisen, Esq.   Steven M. Krause, Esq. 
THE INJURY LAW FIRM, P.C.   LAW OFFICES OF STEVEN M. KRAUSE, PA 
2006 North Main Street   207 E. Calhoun Street 
Anderson, South Carolina 29621  Anderson, South Carolina  29621 
daniel@injuredSC.com   steve@krauselaw.org 
(864) 888-8887    (864) 225-4000 

John Nichols, Esq. 
BLUESTEIN THOMPSON SULLIVAN, LLC 
1614 Taylor Street 
Columbia, South Carolina 29201 
john@bluesteinattorneys.com 
(803) 779-7599 

Counsel for Appellant Kevin Dwayne Chavis 
 
 

s/Helen F. Hiser  
  Helen F. Hiser  

Sep 18 2023
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 McAngus, Goudelock & Courie LLC 
 P.O. Box 650007 

Mount Pleasant, South Carolina 29465 
helen.hiser@mgclaw.com 
(843) 576-2900 

Attorneys for Respondent Ra Cha Inc. d/b/a 
Bangkok Tokyo Restaurant a/k/a Bangkok Thai 
Restaurant 



 

 

MCANGUS GOUDELOCK & COURIE LLC 
735 JOHNNIE DODDS BLVD, STE 200 

POST OFFICE BOX 650007 

MT. PLEASANT, SC 29465 

843.576.2900 PHONE 

843.534.0605 FAX 

WWW.MGCLAW.COM 

Reply To 
HELEN F. HISER 
Direct Dial: (843) 576-2930 
helen.hiser@mgclaw.com 

September 18, 2023 
  
Via S.C. Courts E-Filing & U.S. Mail  
The Honorable Jenny Abbott Kitchings 
South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, South Carolina  29211 
 

RE: Kevin Dwayne Chavis v. Vansy Saensane and Ra Cha, Inc. d/b/a 
Bangkok Tokyo Restaurant a/k/a Bangkok Thai Restaurant 

 Civil Action No.: 2021-CP-23-01487 (Greenville) 
 Date of Incident: September 27, 2019 
 Carrier Claim No.: FQN0510 
 MGC File No.: 

Appeal No.: 
20527.20784 
2023-000440 

 
Dear Ms. Kitchings: 
 

Enclosed please find the original of Respondent’s Motion to Strike Portions of 
Initial Brief of Appellant and Appellant’s Designation of Matter, and the Proof of Service 
in the above-referenced matter.  We are serving counsel of record via email.  We will 
send our firm’s check in the amount of $50 for filing the motion via U.S. Mail with a 
copy of this letter. 
 
 If you have any questions, please contact me. 
 

Yours truly, 
 
      McAngus Goudelock & Courie, LLC 
 

 
Helen F. Hiser 

 
Enclosures 
 
cc: Daniel L. Draisen, Esq. (via email only) 

Steven M. Krause, Esq. (via email only) 
John S. Nichols, Esq. (via email only)

 
 

Sep 18 2023


