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I

STATEMENT OF ISSUE ON APPEAL -
Did the trial court err in finding the cracked condition of the windshield in this case

constituted a traffic violation under section 56-5-5310 of the South Carolina Code

- (1976), so.that there was probable cause to initiaté the traffic stop?

 Whether probable cause was present to initiate. the traffic stop of the Explorer in

which Appellant was a.passenger'vs}here the stop was based upon a crack in ‘the
windshield in front of the driver, yet the officer purportedly saw the crack through

the back tinted window of the vehicle?



STATEMENT OF THE CASE

L

Appellant Carmichael‘ Arvel Gleﬁn was indicted by the Lexington County Grand
Jury on Decémber 13, 2010, for trafficking between 10 to 28 grams of crack cocainlé. R. 5,
‘11. 4-8; R. 7:, 1. 16-18;‘ R. 13, 1l. 16-19. A bench trial was held from March 14 th_rough 15,
201‘1‘;ﬂlbef6re ;Lhe Honoréble R. Knox McMahon. VR. I; R. 6, In. 4—R. 113, In. 5. David M.
~ * Mauldin represented Appellant, while the State was represented b'yvColleeAn E. Dixon. R. 1.
»T'he vcovurt found.Appellan't guilty as charged, and sentenced him as a third drug offense to 25

‘ years 'imprisbnment. R. 113,11 3-8;R. 121, In. 15—R. 122; In. 2.



STATEMENT OF THE FACTS

Appellant was alipassenger in the white Ford Explorer (EXplorer) of Ms Darnan'us
Hernandez (Hemandez) in West Columbia on the afternoon of September 28, 2010. R. 65,
| In. 6—R 66, In. 14. Officer Jody Putney (Putney) saw the Explorer back out of a trailer

park, which he belleved to be a “known drug house,” and drive in front of him on
Alexandria Street. From his position ‘behind the Explorer Putney allegedly observed
Vth_roughthe rear tinted window of the Explorer a srx-mch crack in the front w1ndsh1eld
directly in front of Hernandez; specifically, the crack was “on the driver’s side about a
quarter of the way from the bottom,” which Putney claimed to be concerned mlght obstruct
the view of the driver. R. 17, In. 23—R. 16, In. 7; R. 22 1. 3- 23 R 72, 1L S—R 73 In.2.
Pumey stated that he could see the crack in front of Hemandez‘ because (1) he “had prior
knowledge of Ms. Hernandez’s windshield to be cracked,” and (2) “it was almost o’ne in the
4 .afternoon very sunny day [He] could see the glare comlng from the crack through the back
wmdow ” R 24, ll 3-8.
) Putney followed the Explorér in his car, radioed for back—up, and eventually stopped
it for faulty equipment under Section 56-5-53'10 of the Sbuth Carolina Ccde. R. 16, 11. 10-
23; R. 25; ll.:9-l.9. He asked for Hemandez’sdriver_"s license and paperwcrk, and had her
| exit' the Explorer after allegedly noticing signs of nervcusness. Speciﬁcally, l’utney
purportedly saw Hernandez shaking, and in his own vyords, “other than shallow breaths and
you could see—what I like,to say is her chest beating through her shirt kind of.” R. 27, 1. 4-
19. Yet, Putney dcknowledged that Hernandez was neither stuttering nor evasive in any

manner, and after Hernandez exited the Explorer, she simply told Putney that she'was cold. ‘



R. 27, 7-16. Putney further testified that Hernandez’s shutting off her Explorer was “one of
those things we like to call a red flag.” R. 27, 11. 22-24.

Based on these “red Aﬂag‘s,” Hernandez was taken to the back of the Explorer and
questioned by Putney whelher she had any drugs or weapons on her or in the Explorer.
. Héméndez denied possés_sion of such cdntfaband, and even told Putney he could search the
Explorer. .She alscl handed her purse to Pgtnéy, which the ofﬁcer again é:ategoﬁzed as ared
- flag. R. 17,11 ll—24; R. 27, In. 25—R. 28, In. 4; R. 66, In. 19—Tr, 68, In. 2. |

By this time, Officer Neal Cameron Nelson (Nelson) arrived, and stood beside the
passenger door of the Explorer. At Putney’s ébmr_nand, Nelson told Ap];lellant to exit the
‘Explorer; Appellant opened th-e) d(lor and exited, which Nelson 'claimed to believe took

lollger than the average person. R. 17, In. 25—Tr,- 18, ln. 2l;R. 28, 11. 10-21;R. 68, 11. 8-16;

~R.78, 1L 3-12. l’utney stood by the d(lOl‘, and Nelson walked back to Hernandez. 'Putney
observed Appellant holding the crotch érea o‘f his pants with his right hand when he exited
the vehicle, R. 19: I, 4.9: R 28,11 21-25; R. 68, 1l. 17—20. He was immediately asked if
he had any weapons on him, was turned ‘to faclé the (‘;ar, and had his left hand placed on th¢
car by Putney. When his right hand was placed on the car, a plastié bag contéining a wln'te
substance was seen in his hand. R. 19, 1L 6—R. 20, In. 4; R.29, 1L 1-5; R. 68, In. 21—R.
69, In. 11, | .

Abpellant was anésted,' and fhe bag seized. The stop occufred over a period of
approximately five minutes. R. 20 1. 10-14; R. 54, 1. 5-6. The substance was later
identified as 15.6 grelnls of crack cocaine. R. 98, 1l. 14-15.

At trial, Counsel for Appellant objected, inter alia, to the legality of the initial traffic

stop and eventual seizure of the drugs. Specifically, Counsel timely asserted that Putney
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lacked probable cause to support the traffic stop of the Explorer, and .that he lacked
, reasonable artieulable suspicion to support the investigation from one for a cracked
windshield to another for drugs and guns. R. 14, 1l. 16-19; R. 32, 1. 19-25; R. 34, 11. 4-15;
R. 48, In. 3—R. 49, In. 14; R. 65, In. 23—R.66, In. 1; R. 67, IL. 13-20; R. 107, IL. 16:23; R.
113,11. 10-17. The State Argued that Putney had probable cause to stop the Vehicle, and that
Putney had a reasonahle articulable suspicion to question 'Hernandez' whether she had drugs
or weapons on her or in the vehicle. R. 37, 1l. 14-19; R. 38, 11. 12-20; R. 49, ln.‘ld——R. 52,
" In. 15. The tﬁal court determined probable cause was present for the stop, and that Putney’s
‘questioning was proper. R. 41 In. l9—,—-'R.'48, In. 1; R. 54, ln; 4—R. 56, ln.' 4 Accordingly, - |
. ' the tn'al court refused to suppress the. drugs. R. l()O, 1. 6-17.
o The trial court found Appellant guilty, and sentenced to 25 years 1mpnsonment R.
113, 1. 3- 8; R. 121 ln 15——R 122 In. 2
Counsel ﬁled Appellant s notice of appeal with the South Carohna Court of Appealsf

on March 16, 2011. On Apnl 3, 2012, the under51g11ed appe_llate counsel ﬁled the bnef of -

'Appellant pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967) asserting the -
following issue: |

Whether probable cause was present to initiate the traffic R
stop of the Explorer in which Appellant was a passenger oo
~where the stop was based upon a crack in the windshield in

front of the driver, yet the officer purportedly saw the crack

through the back tinted window of the vehicle?

After reviewing the materials presented, the South Carolina Court of Appeals denied _
appellate counsel’s motion to be relieved, and dirécted briefing on the following issues:
1. Did the trial court err in finding the cracked condition

of the windshield in this case constituted a traffic
violation under section 56-5-5310 of the South



Carolina Code (1976), so that there was probable
cause to initiate the traffic stop?

2. Any other issues counsel believes are preserved and
are of arguable merit.

This appeal follows.



ARGUMENT
L “The triai court erred in finding the crécked condition of the windshield in this
case constituted a traffic violation under section 56-5-5310 of the South

Carolina Code (1976), so that there was probable cause to 1mt1ate the traffic

stop.

Assummg arguendo that Putney saw a six-inch crack in Appellant’s windshield, the
trial court feversibly erred by fmdi.ng probable cause was present t6 initiate the traffic stop
of the Ford Explorer due to the crack in the w1ndsh1eld Based upon the clear and
' unamblguous language of Sectlon 56-5-5310, as well as the language of sumlar provisions
in chapter five of title fifty-six of the South Carohna Code, a six-inch crack in the front
‘ 'wiﬁdshield' of the Ford EXplorer would not amount to a violation‘of 56-5-5310. Thus, even
as§unﬁng Putney saw a six-inch crack in the windsheld of the Explciref, he did not have
prob;able cause to initiate the traffic stop of that vehicle. Asa res’ult, the drugs subsequeﬁtly
diécovered‘after the unconstitutipnal stop should have been sﬁppréssed.

“The F oﬁrth Ameridrhent fo illle Constitution of the United States graﬁts citizens the
right ;co be secure agains_t unreasonable search and seizure.” Tindall, 388 S.C. at 521, 698
S;E.2d at 205 (citing U.S. Const. amend. IV). Also, the Fourth Amendment is applicable
to thé States -through the Due Process Clause of the Fourteenth Amendment Mapp v.
Ohio, 367 U.S. 643, 655, .Evil S.Ct. 1684, 1691 (1961). Furthér, it is well settled that -
“[t]lemporary detention.of indi.viduals"lduriﬁgvthe stop of an‘ automobile by the police, even if

only for a brief period and limited purp;)se, constitutes a seizure of persons within the

meaning of the Fourth Amendment.” State v. Plichardo, 367 S.C. 84, 97, 623 S.E.2d 840,

847 (Ct. App. 2005) (citing Whren v. United States, 517 U.S. 806, 116 S.Ct. 1769 (1996);

see also Delaware v. Prouse, 440 US 648, 653,99 S.Ct. 1391, 1396 (1979) (“[S]topping an

automobile and detaining its occupants constitutes a ‘seizure’ within the meaning of [the
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Fourth and Fourteenth Amendments, even though the purpose of the stop is limited and the
resulting detention quite brief.”). As such, not only is the driver seized within the meaning

“of the Fourth Amendment when an officer makes a traffic stop, but also “a passenger is

seized as well and so may challenge the constitutionality of the “stop.” United States v.
~ Brendlin, 551 US 249, 252, 127 S.Ct. 2400, 2403 (2007).

Traffic stops are reviewed under the standard set forth in Terry v. Ohio, 392 U.S.
.1, 88 S.ét. 1868 (1968), because -a traffic stop is more analégous to an investigati.ve

detention than a custodial arrest. See United States v. Digiovanni, 650 F.3d 498, 8506

(4th Cir. 2011).~ Consequently, Terry outlines a two-prong test for analyzing the
w:.COnstin,utionality of a traffic stop: (1) whether the policé ofﬁcer’s éction ‘was justified at
the inception of the traffic stop; and (2) whether fhe police officer’s sﬁb§equent actions
were reasonably related in séope and duratioh to the ci.rcﬁmsfances that jﬁéﬁﬁed the stop.
“‘An au‘tom<‘)b:ilé stop is thus ‘subject to the conStitutionél impera;t{;}e that it not be
' ‘unreasonable’ under the cir_c_qmstances.” *Whren, 517 U.S. at 809-10, 116 S.Ct. at 1772.
- Therefore; “as a general matter, the deciéion to stop an automobile is “reasoﬁable where the
i)olice have probable cause to believe that a traffic viqlation has occurred.” Id. 517-U.S. at
$10,1168.CLat 172, |
In the case at ba;, Putney claimed he §toppedthe.Ford Explorer for a traffic
violation pursuant to Section 56-5-5310 of the South Carolina Code, due to his belief that
a six-inch crack in the windshield in front of the drivér might obstruct tﬁé view of the

driver. R. 17, In. 23—R. 16, In. 7; R. 22, 11. 3-23; R. 72, 1. 5—R. 73, In. 2. HoWever, even

assuming arguendo that Putney indeed saw such a crack prior to stopping the Explorer,



such a minor craci( in the translucent glass would not constitute a violatfqn of the statute
cited for the traffic violation. Section 56-5-5310 provides as follows:
No person shall drive or move on any highway any vehicle
unless the equipment thereon is in good working order and
adjustment as required in this chapter and the vehicle is in
" such safe mechanical condition as not to endanger the
driver or other occupant or any person upon the highway.
S.C. Code Ann § 56-5-5310 (Westlaw, West c"urrent through end of 2011 Sess.) (emphasis
added). Title fifty-six also includes a definition of safety glass, as well as sbeciﬁc
. provisibns pertaining to Obstructibns to the driver’s view. Pursuant to Section 56-5-330
of the Séufh Carolina Code, “Safety Glass” is defined as “any product composed of glass,
SO ;nanﬁfaémred, fabricated or treated as substantially to prevent shattering and flying of
tﬁe' giass v-vhen struck or broken . ...” SC Code Ann. § 56-5-330 ‘(W-estla'w, West
éﬁrrent througﬂ end of reg. 2011 Sess.) (emphasis added). Moreovér, Section 56-5-5010of
‘the South Carqlina Code, titled “Safety glass in mQ‘for vehicles,” me_rely ‘pr,ovides‘.that
| ‘hew vehicleé mustvbe equibped wnh safety; "glAas.s bgfore they can be sc;ld or registered. . |
S.C. Code ‘Ann. §- 56-5-5016 (Wéstlaw, West current through end of reg. 2011 Sess.).

Yet, based on the clear and unambiguous language of the statutory definition, it is

clear that the six-inch crack would not amount to a violation. “The cardinal rule of statutory

construction is to ascertain and effectuate le"gisl‘ative intent.” State v. Jacobs, 393 S.C. 584,

587, 713 S.E.2d 621, 622 (2011) (quoting Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d
578, 581 (2000). “Furthermore, in construing a statute, words must be given their piain and

ordinary meéning without resort to subtle or forced construction to limit or expand the

statute’s éperation.” State v. Blackmon, 304 S.C. 270, 273, 403 S.E.2d 660, 662 (1991) |

(citing Bryant v. City of Charleston, 295 S.C. 408, 368 S.E.2d 899 (198.8); see also Jacobs,




393 ‘S.C. at 587, 713 S.E.Z(i at 622. Simply stated, “[]here' the statute’s language is plain and
unambiguous, and conveys a clear and definite meaning, the rules of statutory interpretation
are not needed and thé court has no right to impose another meaning.” M, 393S.C. at -
587, 713 S.E.2d at 622 (quoting Hodges, 341 S.C. at 85, 533 S.E.2d at 58.1). A'Finally, “[ilt is. .
a well-settled p'rinqiple of statutory construction that penal statutes should be strictly
'construed against the state and in favor of the vde.f“éndant'.” Blackmon, 304 S.C. at 273, 403
S.E.2d at 662. | -

| As iﬁdicated above, fc;r a crack in a driver’s windshield to qmount to.a violation of
this section, it must not be in “éood working” ordelr and require adjusuﬁent as required in
-+ - chapter five of tiﬂe fifty-six, and render the vehicle iﬁ anunsafe “meqhanical 'c}onditio_n” that
ft endangers the driver, occﬁpéﬁts, or o'thers‘_on the highway. However, according to the
statutory ‘deﬁﬁitién. of “safety glass,” _the~ purpose of that _equipment is to substanﬁally
“prevent shatteriﬁg a;nd flying of the glass when stfuck or broken.” At Appellant’s trial, -
th¢ :State never showed that the six-iﬁch crack in the Ford Explorer windshiela ‘either
'réndéred the saféty glass tilnu poor worléiﬁé grdgr, or rendered the; véhicie itsLelf in an
“uﬁsafe mechanical ‘conditi(A)n.”, Simply stated, no evidence was produced indicating the
six-inch crack would or could have rendered tﬁe safety glass of the windshield incapable

b2

of preventing shattering and flying of the glass when stfuck or broken.” As a result,
examination of the clear and. unambiguous language Qf the applicable statutes readily -
shows that no pr’obable cause existed to stop the Ford Explorer for violation of Section
56-5-5310, and the trial court’s ruling to the cohtrafy Was erToneous.

Furtherrhore, the rationale provided by Putney as to why he believed the six-inch

- crack violated Section 56-5-5310 was likewise without merit. Putney claimed he stopped

10



the Ford Explorer for a traffic violation pursuant to Section 56-5-5310 of the South
Carolina Code, due to his belief that a six-inch crack in the windshield in front of the
driver might obstruct the view of the driver. R. 17, In. 23—R. 16, In. 7; R. 22, 11. 3-23; R.
72, 1. 5—R. 73, ln.‘ 2. However, the‘ South Carolina General Assembly has provided two
specific sections addressing obstructions to a driver’s Vievy—neither of which fall under )
Section 56-5-5310. Importantly, even the language of these more speciﬁe statutory
- provisions indicate the six-inch crack cited by Putney would not suffice to be an
* obstruction to the driver sufficient enough to warrant a traffic violation.
First, Section 56-5-5000 of the South Carolina Code, titled in part “Windows shall
be unobstructed,” provides the following pertaining to windshield obstructions:;
~ No person shall drive any ‘motor vehicle with any sign,

poster or other nontransparent material upon the front

windshield, sidewings or side or rear windows of such

vehicle which obstructs the driver’s clear view of the.

htghway or any 1ntersect1ng highway. -
- S.C. Code Ann § 56 5 5000 (Westlaw West current through end of reg. 2011 Sess.)
(emphasis added) Thus, the specific statutory prov1s1on regarding w1ndsh1eld obstructions
is spec1ﬁcally concemed with nontransparent obstructlons blocklng a drlver s view, not a
translucent crack or blemish in or on the safety glass itself.

Additionally, Section 56-5-3820, titled “Operation of vehicle when driver’s view

or control over driving mechanism interfered with,” provides as follows:

No person shall drive a'vehicle when it is so loaded or

when there are in the front seat such number of persons,

exceeding three, as to obstruct the view of the driver to the

front or sides of the vehicle or as to interfere with the
driver’s control over the driving mechanism of the vehicle.

11



S.C. que Ann. §§ 56-5-3820, -5010 (Westlaw, West current through end of reg. 2011
Séss.) (emphasis added). Therefore, Section 56-5-3820 is also concerned with obstructions,
such as objects or people, physically blocking thé view of the driver or interfering with his
control over the driving mechanism.- |
In thé case at bar, Putney specifically indicated hlS concern regardihg’ the si.x-inch
crack was that it might obstruct the drivet’s v1ew Yet, neither statutory provision regarding
obstructions to a driver’s view woula be sétisﬁed by a six-inch crack. Fifst, the cfack was in
the windshield, and no evidence Whatsoever indicated the crack was nontranéparent. In
éther words, the minor crack in the glass was not a noﬁtransparent phyéical obsiru&ion to
‘the driver’s view o:f the highway, such as a CD dangling from the rear-view mirror, or a
large box on the seat or dashboard, or even a person. Rather, it was in the glass itSelf, so it
was translucent, and it was a craék, s0 it was thin. Therefore, a minor six-inch créck in the
WiﬁdsMeld would not constitute i)rob;ble cause for a traffic violation under either Sections
56-”5-5600 or .56-5-3,820———th‘e‘statutory sections addreésing obstmétidns to a driver’s .Vi'ew——
much less under Sectiqn 56-5-5310, the statutor3" sectioﬁ which Putney actually cited. '
Accordingly, under the tofality of the circumstances preséntéd, Putney did notlh‘ave .probable
cause to believe that a traffic viole;tion océurred based on a six-inch crack in thé windshield
of the Ford Explorér, and the; trial couft reversibly erred By failing fo suppress thé e\;idencé
gleaned from.the uncons_titﬁfional stop as fruits of the ‘pofsonous tree. -Whren, 517'U.S. at
810, 116 S.Ct. at 1772. |
Appella;nt was also prejudiced by the trial court’s failure to suppress evidence of
- drugs found as a result of the unlawful stép and search. “The question is Whethef there is a

réasonable possibility that the evidence complained of might have contributed to the

12



conviction.” Chapman v. California, 386 U.S. 18, 23, 87 S.Ct. 824, 827 (1967). Appellant
was tried and convicted for trafficking crack cocaine in an amount betWéen 10-27 grams.
The State’s case was undeniably Built around Appellaﬁt;é possession of 15.6 grams of crack
cocaine. Had the trial court properly suppressed such evidence and testimoﬁy regarding the
crack, | the State’s case againsf Appeﬂant f'or drug possession would have collapsed.
Accordingly, Appellant was prejudiced as the constitutional error was not harmless: beyond
a reasonable doubt. See, e.g., Id. 386 U.S. at 24, 87 S.Ct. at 828 (holding ‘fthat before a
federal constitutional error can be held harmle;ss, tﬁe court must be able to declare that it was

harmless beyond a reasonable doubt.”).'
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IL. Probable cause was not present to initiate the traffic stop of the Explorer in
o which Appellant was a passenger where the stop was based upon a crack in the

windshield in front of the driver, yet where the officer purportedly saw the

crack through the back tinted window of the vehicle.

Even assuming, without conceding, that a six-inch crack in the windshield of the
Ford Explorer in which Appellant was a passenger constituted a traffic violation, the trial
court reversibly erred by finding by finding probable cause was present to initiate the traffic
stop because Putney’s explanation of how he purportedly saw such a crack Was factually
. tmplausrble As aresult, the trial court’s probable cause ruling was governed by clear error.
Although the appellate courts apply a deferential standard of review on appeals from a -
motion to suppress based on Fourth Amendment grounds, they will reverse 1f there is clear
error. Moreover, the deference given to. the trial court “does not bar this Court from

conducting its own review of the record to determine Whether the tn'al judge;s decision is

e supported by the evidence.” deall 388 5.C. at 521, 698 S. E 2d at 205; see also, Ornelas V.

| Unrted States 517 US. 690 698 99 116 S. Ct. 1657 1662- 63 (1996) (holdmg that, because
1ndependent rev1ew is necessary for the courts to maintain control of and clanfy these legal
principles, “determinations of reasonable suspicion ahd probahle,cause should be reviewed
de novo on appeal.”).

“‘The Fourth Am‘endment to the Constitution of the Unit{ed.‘States gra.nts citizens the
right to be secure against unreasonable search and seizure.” Tindall, 388 S.C.- at 521; 698
S.E.2d dt 205 (citing U.S. éomt. amend. IV). Also the Fourth Amendment is applicahle
to the States through the Due Process Clause of the Fourteenth Amendment Mapp, 367
US. at 655, 81 S.Ct. at 1691. Further, it is well settled that “[tjemporary detention of
individuals during the stop of an automobile by the police, even if only for a brief period and

limited purpose, constitutes a seizure of persons within the meaning of the Fourth
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Amendment.” Pichardo, 367 S.C. at 97, 623 S.E.2d at 847 (citing Whren, 517 U.S. 806,

116 S.Ct. 1769 (1996); see also Prouse, 440 U.S. at 653, 99'S.Ct. at 1396 (“[S]topping an

automobile and detaining its occupants constitutes a ‘seizure’ within the meaning of [the
Fourth and Fourteenth Amendments,even though-the purpose of the s‘rop is limited and the
resulting detention quite brief.”). As such, not only is the driver seized within the meaning
of the Fourth Amendment when an officer makes a traffic stop, butalso “a passenger is
' selzed as well and so may challenge the constltuuonahty of the stop.” Brendlin, 551 U.S. at
252,127 S.Ct. 2403
Traffic stops are reviewed under the standard set forth in m, because a traffic
;stop is more analogous to an investigative detention than a custod1al arrest.  See
| D1grova i, 650 F 3d at 506. Consequently, Terry outlines a two-prong test for analyzing
'the c‘onstitutionality of a traffic stop: (1) whether the police officer’s ac‘tion was justified
at rhe inception of the traffic stop; and (2) ’yvhether' the police officer’s subseouent actions E
‘ \a/ere'reasonably related in scope and duration to the circumstances that justified tlre stop.
“An autornobile stop is thns subject to the constitutional imperative that it not be
v‘unreasonable’ under the circumstances.” Whren, 517 U.S. at 809-10, 116 S.Cr. at 1772.
'Therefore “as a general matter, the decision to stop an automobile is reasonable where the
pollce have probable cause to believe that a traffic violation has occurred.” Id. 5l7 U.S. at
810, ll6 S.Ct. at 1772 The United States Supreme Court has framed the probable cause
standard as follows:
The quanturn of information whioh constitutes probable
cause—evidence which would “warrant a. man of

reasonable caution to believe” that a felony has been
committed—must be measured by the facts of the particular
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case. The history of the use, and not infrequent abuse,-of
the power to arrest cautions that a relaxation of the
fundamental requirements of probable cause would “leave
law-abiding citizens at the mercy of the officers’ whim or
caprice.”

Wong Sun v. United States, 371 U.S. 471, 479, 83 S.Ct. 407, 413 (1963) (quoting

Carroll v. United States, 267 U.S. 132, 162, 45 S.Ct. 280, 288 (1925), and Brinegar v.

United States, 338 U.S. 160, 176, 69 S.Ct. 1302, 1311 (1949) (internal citations otnitted).
| In the case at bar, the facts presented by Putney supporting both his belief and the
trial court"s‘ ruling that the Explorer was in Violation of Section 56-5-5310 of the South
Carolina Code are without merit. As discussed in Sectlon L supra Putney clalmed the stop
“was 1mt1ated pursuant to Sectlon 56 5-5310 of the South Carolina Code due to a crack he
purportedly saw in the windshield of the Explorer. Speciﬁeally regarding his view of the
crack, Putney indicated he‘ saw it from his patrol car, through the back ttnted wiudow of the .
Explorer, and ostensibly even through. the driver where he witnessed the glint of the crack
, 'orre quarter of the-Way up from the bottom':of the windshield, and‘ih front‘ of the driver such - '
: ‘that it ‘obstructed her view through it. Yet Putney s in-car video did not reveal the crack
from the perspective of the car dashboard into the rear of the Sport Utility Vehicle’s tinted
rear wrndow. As the tnal court stated when making its ruling on,the matter, “we don’t see
the view that the officer has. . . . [I]t’s not in the record, but his testimony is that, I could see
‘the rear window, the front windshield, and also, see the craek of about 6 ‘i'nches in length on
 the driver’s side of the vehicle at that time.” R. 45,11. 1-6.
Simply »stated? Putney’s own depiction of how he purportedly saw the crack in the
-windshield of the Explorer from his car is implausible; yet, the trial court rlonetheless found

his testimony credible. Based on this testimony, the trial court erroneously deemed probable
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cause was present of é. traffic violation. Accordingly, this ruiing répresents a clear error, and -
is not supported by the evidence. Tindall, 388 S.C. at 521, 698 S.E.2d at 205.

If anything,Athe plausible reason' for Putney’s belief that a crack was present on the
Explorer was the answer Putney himself supplied: ‘he indicated he saw a crack in the
windshield of Hernandez’s Explorer on an e;rlier, unspecified occasion. Thus, Putney’s
actioﬁS' in pullihg over the Explofer wéré not objectively guided ér' supported by either
probéble cause that the Explorer was in violation of the traffic co-de,‘at the tﬁne of the stop,
ora reasonable articulable suspicion of cdnﬁnal aétivity.‘ Rather, ét most, it was likély based
upon a hunch that the crack was ﬁot rcp'ai'red; frbm the unspecified [;ribr occ;clsipn that Putney

* purportedly sa§v Hernandez’s Explorer. Under these ciréumstances, the seizure of the

Explorer violated Appellant’s Fourth Amendment ﬁghts, and the evidence therefrom should. -

have been suppressed. See, e.g. United States v. Foster, 634 F.3d 24'1;,4249 (4th Cir 2011). -
Moreover, Putney did not artic;,ulaté stfficient reasonable suspicion to support the :
stop of the Explorer indeper.‘ld'ent' of the cracked Vs;indsiiield. | Althoﬁgh an investigatory stob
-of a vehicle is peﬁnissible under the F oﬁrth Ainendme’nfc, it rﬁust at leas£ be supported by
reasonable suspipioh. Ormnelas, 517 U.S. at 693, 116 S.Ct. at 1660. “The prihcipal |
comborients of a determination of reasonable suspicion or ‘;ﬂ)robable cause will be the évents
which occurred leading up to the stop or search, and ther; the decisibn whether thésé
historical facts? viewed from the standpoinf of .an objectively reasonable police dfﬁcer,
amount to reasonable suspicion or to .probable cause.” Id. 517 U.S. at 696, 116 S.Ct. at
- 1661-62. Because independent review is necessary for ﬁe courts to maintain control of and

clarify these legal principles, “determinations of reasonable suspicion and probable cause

should be reviewed de novo on appeal.” 1d. 517 U.S. at 698-99, 116 S.Ct. at 1662-63.
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Our courts have “expressed ‘concern about the inclination of the Government

towatd using whatever facts are present, no matter how innocent, as indicia of suspicious

activity.”’h Digiovanni, 650 F.3d at 512 (quoting Foster, 634 F.3d at 248). Thus, an
officer’s articulated factors “collectively must serve to eliminate a substantial portion of
inﬁocent travelers before the requirement of reasonable suspicion will be satisfied.” Id. 650
 F3d at 511 (ihternal quotatiqn marks omitted).‘ In the present case, Putney indicéted the
Explofef left é trailer park a'partmént known to sell drugs, and that Heméndez was a knov;(p

drug user. However, “[a] prior criminal record is not, standingraldne, sufficient to create

- reasonable suspicion.” United States v. Powell, 666 F.3d 180, 188 (2011); Foster, 634 F.3d

‘at 246-47 (quoting United States v. Sprinkle, 106 F.3d 613, 617 (4th Cir. 1997). “The
rétionale underlying this rule is clear”: '

If the law were otherwise, .any person with any sort of
criminal record—or even worse, a person with arrests but no -
convictions—could be subjected to [an] investigative stop by
a law enforcement officer at any time without the need for-
any other justification at all. To find reasonable suspicion in

~ this case could violate a basic precept that law-enforcement
officers not disturb a frée person’s liberty solely because of a
criminal record. Under the Fourth Amendment our society =
does not allow police officers to “round up the usual
suspects.”

Powell. 666 F.3d a{ 188 (quoting United States v. Laughrin, 438 .F.3d' 1245; 1247 (10th cir.
\2006). “ Thus, Hernandez’s pribr criminal record is nof sufficient to create.a reasc;nable :
articulable suspicibn.

Further, the obsewatioh that the Explorer left an area in the middle of ;che day that is
believed to sell drugs is likewise insﬁfﬁcient to support a reasonable articulable suspicion.

See, e.g., United States v. Gooding, 695 F.2d 78, 83 (4th Cir. 1982) (rejecting notion that a

drug courier profile alone, which included defendant’s arrival from a source city for drugs,
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could create reasonable articulable suspicion). Thus, the articulated factors cited by Putney
‘ whjch he observed prior to stopping the Explorer simply do not amount to either probable

cause or reasonable articulable suspicion of .an offense iﬁdependent of the cracked

vvindshield; .at most, they rise to the level of an inchoa_te “hunch,” rather than thé .requiféd

minimum standard of reasonable articulable suspicion. See, e.g. Sprinkle, 106 F.3d at 617.

Accordingly, the stop of tile» Explorer violated Appellant’s constitutional rights against
ﬁhreasonable séizure, and the fruits from the suBséquent search should have bé‘en'
suppressed. |
‘.Additionall'y, Appellant was prejudiced by the trial court’s failufe to- suppress thg
cvidencié -of drugs found as a result of the tmlawfulétop and search.. “The ‘question is
whetﬁer there is a reasonable 'po'ssibility that Fhe evideﬁce complained of mlght héf\?e
' éoritribut‘ed to_the conviction.™ Cﬁapman,’.3é6 U.S. at V23, 87 S.Ct. at 827. As préviously
indicated, Appellant was tried and convicted .for trafficking crack cocaine .in an émomt
 between 10'27 grams, and the State’s case was undeniably built around Appellant’s
possession of lv5.‘6 grams’ o‘fA crack cocaine. Had the tnal _cduﬁ propc;rly suppresséd‘ such
. evidence ‘and testifnony .regafding the crack, the State’s casé against Appellant for drug
‘p'ossessioﬁ vxllouldﬂ have collapsed. ~ Accordingly, 'Appellant was prejudicéd as the
* constitutional error was ﬂot harmless beyond a reasonable douBt. See, e.g., Id. 386 US at
24,87 S.Ct. at 828 (holding “that before a federal constituﬁonal error can be held harmléss, .

the court must be able to declare that it was harmless beyond a reasonable doubt.”).
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CONCLUSION

For the foregoing reasons, Carmichael Glenn respectfully requests reversal of his
conviction, and remand for a new trial.

Respectfully submitted,

reen Richard Stevens
Appellate Defender”

ATTORNEY FOR'APPELLANT = |

This 13th day of November, 2012.
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