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STATEMENT OF ISSUES ON APPEAL 

1 

The Court of Appeals erred when It ruled that the South Carohna legIslature 

mtended for the Vicanous consent exceptIon to be mcluded m the South Carohna wIretap 

statute codIfied m S C Code § 17-30-10 et seq 

2 

The Court of Appeals erred when It ruled that the Vicanous consent exceptIOn 

apphed m thIS case wIthout first findmg that appellant's daughter, the mmor chIld J W , 

lacked the capaCIty to consent to havmg her pnvate telephone conversatIOn tape recorded 

3 

The Court of Appeals erred when It ruled that the mother of appellant's daughter 

had an objectIvely reasonable basIs for behevmg It was necessary to protect the best 

mterest of the mmor chIld by mterceptmg and recordmg her telephone conversatIOn wIth 

appellant 

4 

The Court of Appeals erred by not suppressmg the mtercepted telephone call 

between appellant and hIS daughter because the call was taped wIthout appellant's 

knowledge or consent and, thus, It VIOlated appellant's nght to pnvacy under ArtIcle I, 

§10 of the South Carolma ConstItutIOn 

5 

The tnal court erred by ruhng that the VIdeotaped forenSIC mterview was 

admIssIble even If It was bolstenng on the grounds that the statute provIdmg for the 

VIdeotape m a chIld sex case took precedence over the Rules of EVIdence smce the 
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forenSIC mtervlew Imperrmsslbly bolstered the chIld's testlmony and It should have been 

excluded on that baSIS 
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ST ATEMENT OF THE CASE 

Appellant was mdicted for a smgle count of Cnmmal Sexual Conduct wIth a 

Mmor m the FIrst Degree by the GreenvIlle County grand Jury on February 19, 2009 

The mdictment alleged appellant had sexually assaulted hIS daughter on a smgle occaSIOn 

when she was five or SIX years old R 577 

Appellant was first called to tnal for thIS offense on March 11, 2009, before the 

Honorable C VIctor Pyle, Jr, and a JUry ASSIstant PublIc Defender Chnstopher Scalzo 

represented appellant ASSIstant SOlICItor Chnsty Sustakovitch represented the state 

Appellant made a pre-tnal motIon to suppress a tape recorded telephone 

conversatIOn between hImself and hIS daughter R 9,1 24 - 10, 1 9 The recordmg was 

made by the chIld's stepfather at the dIrectIon of the chIld's mother RIO, 11 1-7 The 

chIld was thirteen-years-old at the tIme oftnal R 291,11 22-23 

The motIon to suppress was based, m part, on the fact that the recordmg was 

obtamed m VIOlatIon of S C Code § 17-30-30(C), of the South CarolIna WIretap statute 

because neIther party to the conversatIOn gave pnor consent to the mtercephon under the 

clear meamng of the statute R 22,1 21 - 23,1 19 

The state's argument for mtroducmg the recordmg was that a legal doctnne, the 

"vicanous consent doctnne," allowed the chIld's mother to consent on behalf of her 

mmor chIld If the mother had a good faith, objectIvely reasonable baSIS to belIeve that 

recordmg would be m her chIld's best mterest or that recordmg was necessary to protect 

her chIld from bemg abused, threatened or mtImidated R 11, 1 10 - 14, I 4 
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In further support of Its argument, the state represented to the court that the 

allegatIOn of abuse and the tape recordIng of the chIld's conversatIOn wIth appellant were 

both made In 2007, when the chIld was eleven-years-old R 18,11 23-24 The Sohcltor 

adVIsed the court that on the day the chIld first told her mother about the abuse, the 

mother had the chIld telephone appellant and confront hIm wIth the allegatIOn R 19, 11 

7 -10 The ChIld telephoned appellant, confronted hIm wIth her allegatIOn that he had her 

perform oral sex years earlIer, and he demed It R 19, 11 13-16 That conversatIon was 

not Intercepted or recorded R 19, 11 10-11 

The Sohcltor also offered that the "next day [after the allegatIon was made], or 

shortly thereafter," the ChIld's stepfather was told about the allegatIon and the declSlon to 

record the conversatIOns between appellant and hIS daughter was made R 19, 11 17-19 

J W spoke WIth appellant a second tIme on the telephone about her allegatIons, and that 

conversatIOn was Intercepted and recorded by the chIld's stepfather, at the dIrectIOn of the 

chIld's mother ThIS was done WIthout the pnor consent or knowledge of eIther appellant 

or hIS daughter R 20, 11 2-5 

After determInIng that the Vlcanous consent doctnne was not expressly mcluded 

In S C Code § 17-30-30(C) and that the chIld had not gIven pnor consent, Judge Pyle 

granted appellant's motIon to suppress on March 11,2009 R 11, I 9 - 15, I 20,21,11 

4-15 The state claimed the suppreSSIOn of the Intercepted telephone call substantIally 

and matenally undermIned ItS case, and Informed Judge Pyle that It would appeal hIS 

ruhng R 18,11 17-19 

A notIce of appeal was filed on March 19, 2009 on behalf of the state Supp R * 

Subsequently, on March 27, 2009, ASSIstant Attorney General WIlham BlItch filed a 
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motion to vacate Judge Pyle's suppreSSIOn order and allow appellant to file a suppreSSIOn 

motion wIth the Court of Appeals pursuant to S C Code § 17-30-110(A) State's Mohon 

to Vacate Order Supp Record 2-6 Appellant opposed thIS motion arguIng that the state 

should not be awarded a "second bIte at the apple," nor rewarded for ItS sandbaggIng the 

tnal judge Supp Record 7-11 

The state's motion was granted by wntten order of the Court of Appeals dated 

June 11, 2009 The Court of Appeals found that the CircUlt court lacked subject matter 

jUnSdictIOn, and that It had exclUSIve jUnSdictIOn to hear a motion to suppress based on a 

VIOlatIOn of the South Carohna WIretap statute The order vacated Judge Pyle's ongInal 

suppreSSIOn order Appellant was dIrected to file a motion to suppress wIth the Court of 

Appeals, and a schedule for bnefing and oral arguments was set forth R 448-449 

On July 2,2009, a motion to suppress the Intercepted recorded conversatIOn along 

WIth a memorandum of law In support of the motion was filed WIth the Court of Appeals 

by defense counsel Scalzo on behalf of appellant R 454-455 The aSSIstant SolICItor filed 

a reply on behalf of the state R 481-516 Defense counsel filed a response to the state's 

reply R 517-531 

The South Carohna wIretap statute sets forth a procedure whereby any motion to 

suppress the contents of an Intercepted WIre, oral, or electromc commumcatIOn must be 

filed WIth the Court of Appeals S C Code § 17-30-65(A) The motion must be heard by 

a panel of three judges from the Court of Appeals called the "reVIeWIng authonty" S C 

Code § 17-30 -15(9) 

10 



The then ChIef Judge of the Court of Appeals, the Honorable Kaye G Hearn, 

therefore desIgnated the revIewmg authonty to mclude herself, the Honorable Paula H 

Thomas, and the Honorable AphrodIte K Konduros m thIS case R 27 

On July 22,2009, a suppressIOn heanng was held before the Court of Appeals R 

29, 11 1-2 The state was represented by AssIstant SolIcItor Sustakovitch, and she called 

the mother and stepfather as wItnesses R 27, 31, 52 Appellant was represented by 

defense counsel Scalzo R 27 Both partIes presented oral arguments to the panel R 

72 

The Court of Appeals Issued a wntten order on July 27,2009, denymg appellant's 

motion to suppress based on ItS conclusIOn that "the South Carolma LegIslature mtended 

to embrace the Vicanous consent doctnne that federal courts mterpreted was mcluded m 

sectIOn 2511 (2) of TItle 18 of the Umted States Code" R 533 The Court ruled that the 

"vicanous consent doctnne" could be used to satisfy S C Code § 17-30-30(C)'s 

reqUirement that at least one party must gIve pnor consent before a telephone 

conversatIOn can be mtercepted R 533 

A tnal was held m GreenvIlle from November 2-4, 2009 before the Honorable 

John C Few and a Jury R 95 Defense counsel Scalzo agam represented appellant and 

ASSIstant SolICItor Sustakovitch agam represented the state R 59 

At tnal, the state moved to admIt the tape recordmg of the mtercepted 

conversation and appellant objected and repeatedly renewed hIS pnor ObjectIOns The 

tnal court admItted the mtercepted phone call over objection R 310, I 15 - 311, I 8 
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On November 4, 2009, the Jury found appellant gmlty of Cnmlllal Sexual 

Conduct wIth a mlllor III the Flfst Degree R 423, 11 18-22 Judge Few sentenced 

appellant to the maXImum sentence of thIrty years III pnson R 428, 1 21 

Appellant filed a motion to certIfy the case to thIS Court on June 22, 2010, Slllce 

the Court of Appeals ruled, as a fact findlllg body, and demed the mobon to suppress 

That motion was granted 

ThIS appeal follows 
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ARGUMENT 

1 

RulIng that the legIslature mtended the VICarIOUS consent exceptIOn to be mcluded 

m the South CarolIna WIretap statute was error because the Court of Appeals vIOlated 

both the rules of statutory mterpretatIOn and the express reqUIrement of S C Code § 17-

30-20 that any exceptIOn to the wIretap statute's prohIbItIons must be specIfically 

provIded m the statute Itself 

Relevant Facts 

As seen above, appellant IS the bIOlogIcal father of J W On August 2, 2007, 

when she was eleven-years-old, she mamtamed to her mother, Anna Grady ("Mother"), 

that appellant had sexually assaulted her on one occaSIOn when she was five or SIX years 

old R 36, I 13 - 37, I 7, 45, I 25 - 46,1 3,50,11 21-25 The chIld and her mother both 

acknowledged that the allegatIOn arose from the chIld readmg a book, Do You Have A 

Secret, whIch the mother sIgned out of the GreenvIlle lIbrary WhICh was about "good 

secrets and bad secrets" The tOpIC of the book was chIldren bemg touched Improperly or 

bemg sexually abused R 193, I 1-194, I 25,302, I 1- 314,1 25 

The mother admItted that she often asked her chIldren -- about once a month -- If 

"someone had touched them" Tr 206, 1 1-14 The mother had the child confront 

appellant on the telephone about the allegatIOn R 38, I 24 - 39, I 8 ThIS conversation 

was not recorded, and appellant demed the allegatIOn 

J W 's stepfather, Jeffrey Grady ("Stepfather"), was told about the allegatIOn the 

followmg day on August 3, 2007 R 41, 11 15-18, 61, 11 2-4 The mother did not 
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ImmedIately report the allegatIOn to law enforcement R 45, I 25 - 46, I 3,50,11 10-11 

There was clear tensIon between appellant and hIS chIld's stepfather The stepfather 

acknowledged that appellant lIked "to be m control" as It pertamed to hIS chIld, and he 

claimed appellant became upset when the stepfather overruled what appellant wanted m a 

gIven SItuatIOn "ThIS IS Just an up-and-down thmg ThIS IS not lIke It Just happened 

ThIS was all the tIme" R 229, I 25 - 233, I 7 

When the allegatIOn of the pnor abuse was made, the stepfather came up wIth the 

Idea of recordmg the telephone conversatIOns between J Wand appellant The mother 

agreed that they should start secretly recordmg then telephone calls R 41, I 21 - 42, I 

13,56,11 11-20 

The mother called appellant at hIS home m the first attempt to tape record 

appellant R 44, 11 16-21 Appellant was not home R 42, 11 17-22 The mother 

telephoned a second tIme and she spoke wIth appellant dunng that recorded conversatIOn 

R 46, 11 22-25 However, the recordmg was not offered as eVIdence at tnal 

On August 4, 2007, J W went to VlSlt wIth her maternal grandmother R 41, 11 

3-14 Dunng that tIme, appellant telephoned hIS daughter's house and asked to speak 

wIth the chIld R 69, 11 2-6 When he was told J W was not there, appellant asked the 

mother to have the chIld call hIm when she returned R 68, 11 10-22, 69, 11 2-6 The 

mother dId not tell appellant to stop telephomng theIr house, or that he should not talk to 

J W about the allegatIOn of abuse 

On August 5, 2007, the mother and stepfather told J W that appellant had called 

and that he wanted her to call hIm back The stepfather told J W "to go ahead and call 

14 



[appellant]" R 68, 11 18-19 The mother also told the chIld that It was a1nght for her to 

call her father R 69,11 7-1 

The mother and stepfather knew J W would not he to appellant so they dId not 

tell her of theIr plan to record her telephone conversatIOns wIth appellant The mother 

testified m the Court of Appeals "If he [ appellant] would have asked her she would have 

been truthful wIth hIm and said yes, my mom IS on the other lme or my dad IS on the 

other lme She would have been truthful about It So we dIdn't let her know" R 44, 11 

13-17 

J W made the call from the den of her home R 44, 11 2-3 She called WIthout 

knowmg that her stepfather was m hIS bedroom eavesdroppmg on the conversation and 

tape recordmg It R 44,11 3-9 LikeWIse, appellant also dId not know that the stepfather 

was hstemng m and tape recordmg hIS pnvate conversatIOn WIth hIS daughter It was 

undIsputed that the stepfather dId not attempt to get pnor consent from appellant or 

appellant's eleven-year-01d daughter, and none was gIVen The mother and stepfather also 

made no attempt to ascertam whether the chIld was afraid of appellant or mtlmidated by 

ta1kmg WIth hIm R 44,11 13-17,69,11 12-14 

The secretly tape recorded conversation between appellant and hIS daughter lasted 

thIrty one mmutes RIO, 11 13-14 It was played for the Jury over appellant's repeated 

ObjectIOns R 143, 1 22 - 147, 1 24, r 253,1 10 - 254,1 17, r 286,1 1 - 287,1 25, r 

310,112-312,122 

The mother then took the secret tape recordmg to the pohce Detective Bobby 

Bradford testified that hIS report stated the allegatIOn of sexual abuse was Said to have 

taken place between July 1, 2003 and September 1, 2003 Bradford dId not talk to the 
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chIld and apparently receIved these dates from the mother Appellant was subsequently 

arrested R 247,1 14 - 256, I 6 

The wIretapped conversatIOn between appellant and hIS daughter IS on file WIth 

thIS Court, as IS the transcnpt of the conversatIon On the tape, mter alIa, appellant asked 

hIS eleven-year-old daughter to forgIve hIm for a past wrong or wrongs, and the chIld 

responds that she has already forgIven hIm R 438 Appellant also speaks about bemg 

on drugs at the tIme and about how he cned at the tIme He remmds the chIld that she 

had told hIm everythmg was "0 K ," but he Said It was "not 0 K" R 431-436 The 

wIretapped tape IS undoubtedly an extremely personal conversatIOn between appellant 

and hIS daughter, and appellant correctly argued ItS exclusIOn dId not so undermme the 

state's case that appeal of ItS suppreSSIOn was necessary 

DISCUSSIOn 

It was error for the Court of Appeals to apply the Vlcanous consent doctnne m 

thIS case The Vlcanous consent doctnne-bemg a JudICIal (not a legIslatIve) creatIOn­

IS not speCIfically set forth m eIther the federal or South Carolma WIretap statutes The 

Court of Appeals dId not find the South CarolIna wIretap statute ambIguous or unclear 

and, thus, It should not have looked beyond the express language of the statute to 

determme legIslatIve mtent R 532-534 Moreover, the South CarolIna WIretap statute 

contams a clause that reqUIres all exceptIOns to the statute's prohIbItIon on wiretappmg to 

be speCIfically set forth m the statute S C Code § 17-3-20 Therefore, It was error for the 

Court of Appeals to mcorporate the Vicanous consent doctnne mto the South CarolIna 

WIretap statute 
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The state was the party that offered the recorded conversatIOn mto eVIdence at 

tnal R 8, 11 5-6, R 310, I 15 - 311, I 8 It therefore had the burden of estabhshmg a 

foundatIOn for adm1ss1b1hty See State v Tyner, 273 S C 646, 656, 258 S E 2d 559, 564 

(1979) The Court of Appeals, standmg as It was m the shoes of the tnal court, was 

presented wIth a questIOn of whether or not the state could meet Its burden Watson v 

Ford Motor Co , 389 S C 434,444, 669 S E 2d 169, 175 (2010) ("As a part of thIS duty, 

the tnal court serves as the gatekeeper and must decIde whether the eVIdence submItted 

by a party IS admIssIble pursuant to the Rules of EVIdence as a matter of law"), S C R E 

104(a) The state faIled to meet ItS burden both factually and legally Therefore, the 

Court of Appeals should have suppressed the tape 

The fact that neIther party to the telephone conversatIOn gave pnor consent for 

mother or stepfather to (1) hsten m and (2) tape-record the conversatIOn was not dIsputed 

at the suppreSSIOn heanng There also was no dIspute that, m fact, the pnvate telephone 

conversatIOn was mtercepted by stepfather and that the mtercepted recordmg was gIven 

to the state 

There was no legal dIspute over whether stepfather's mterceptIOn and recordmg 

expressly VIOlated S C Code § 17-30-20(1) or that mother's dIsclosure to the state 

expressly VIOlated S C Code § 17-30-20(3) 1 Moreover, neIther party dIsputed that an 

1 SectIOn 17-30-20 states 

Except as otherwIse speCIfically provIded m thIS chapter, a person 
who commIts any of the followmg acts IS guIlty of a felony and, 
upon convIction, must be pumshed as provIded m SectIOn 17-30-
50 of thIS chapter 
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express vIOlatIOn of the statute meant that "no part of the contents of the [mtercepted 

conversatIon] and no eVIdence denved therefrom may be receIved m eVIdence at any 

tnal" S C Code § 17-30-65(A) 

The state accepted that, unless some exception or exemptIOn could be applIed, the 

faIlure of mother and stepfather to obtam pnor consent from at least one of the partIes 

expressly vIOlated S C Code § 17-30-30(C) Consequently, the state could only offer the 

JudIcIal doctnne of Vicanous consent as an exceptIOn to the reqUirement that at least one 

party to a telephone conversatIOn must gIve theIr consent before the call can be recorded 

R 82,11 5-12 

The Court of Appeals ruled that the legIslature mtended for the South CarolIna 

WIretap statute, WhICh IS codified m S C Code § 17-30-10 et seq, ImplIedly mcludes the 

Vicanous consent exception R 533 ThIS rulmg was error for two reasons 

FIrst, lookmg beyond the express language of a statute to determme legIslative 

mtent wIthout first findmg the statute ambIguous or unclear vIOlates the rules of statutory 

mterpretatIOn See, Hardee V McDowell, 381 S C 445, 453, 673 S E 2d 813, 817 

(2009) Second, mcorporatmg an exceptIOn not explIcItly defined by the terms of the 

South CarolIna wIretap statute vIOlates the statute's reqUirement that all exceptions must 

be speCIfically set forth m the statute Itself S C Code § 17-30-20 

(1) mtentIonally mtercepts, attempts to mtercept, or procures any 
other person to mtercept or attempt to mtercept any WIre, oral, or 
electromc commumcatIon, 

(3) mtentIOnally dIscloses or attempts to dIsclose to any other 
person the contents of any WIre, oral, or electromc commumcatIOn, 
knowmg or havmg reason to know that the mformatIOn was 
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A 

The V1canous consent exceptlOn IS not specIfically provIded m the plam language 

of the federal or South Carolma WIretap statutes 

When the Court of Appeals needed to define the V1canous consent exception m ItS 

wntten order It dId not cIte to S C Code § 17-30-10 et seq as authonty for ItS defimtlOn 

It dId not cIte to 18 USC A § 2510 et seq, eIther R 532-533 The Court of Appeals 

cIted to three court cases The first case, Thompson v Dulaney, 838 F Supp 1535 (D 

Utah 1993), created the doctnne The other three cases -- Pollock v Pollock, 154 F 3d 

601 (6th CIt 1998), Wagner v Wagner, 64 F Supp 2d 895 (D Mmn 1999), and 

Campbell v Pnce, 2 F Supp 2d 1186 (E DArk 1998) -- applied what the Thompson 

court had created as an exceptlOn to the federal WIretap statute's consent reqUlrement R 

532-533 The V1canous consent exceptlOn IS not specIfically set forth m eIther the federal 

or South Carolma WIretap statutes See 18 USC A § 2510 et seq, S C Code § 17-30-

10 et seq 

The Vlcanous consent exceptIOn was created by a court opmIOn m 1993 It has 

smce been modIfied by another court See Sllas v Sllas, 680 So 2d 368 (Ala C1V App 

1996) Thus, there are two verSIOns WIth slight but not mSlgmficant dIfferences 

The Thompson verSlOn IS a broadly defined exceptlOn The defimtlOn of the 

Vlcanous consent doctnne accordmg to the Thompson court IS 

[A]s long as the guardIan [of a mmor chlld] has a good 
faith baSIS that IS objectively reasonable for believmg that It 
IS necessary to consent on behalf of [ theIr] mmor [chlld] to 
the tapmg of phone conversatlOns, Vlcanous consent 

obtamed through the mterceptlOn of a WIre, oral, or electromc 
commumcatlOn m vlOlatIon of thIS subsection, 
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ML at 1544 

wIll be penmsslble m order for the guardIan to fulfill [theIr] 
[state] statutory mandate to act m the best mterests of the 
[ chIld] 

In Thompson, the dlstnct court judge apphed the doctnne of Vlcanous consent -- a 

doctnne the court Itself created -- as a "defense" to what It determmed was an mtentIOnal 

vIOlation of 18 USC A § 2511(1)(a) 2 838 F Supp at 1542-1543 However, the 

Vlcanous consent doctnne, when appbed, IS more accurately an exceptIOn--not a defense 

As IS dIscussed more fully below m Argument 1, B, when a concept such as Vlcanous 

consent IS proposed as protectIOn from an express vIOlatIOn of the federal WIretap statute, 

courts have treated It as an exception or exemption See ~ Glazner v Glazner, 347 

F 3d 1212 (5th Clr 1974) (rejectmg an "exceptIOn" for mter-spousal wlretappmg as not 

speCIfically provIded m the federal WIretap statute), and US v Murdock, 63 F 3d 1391 

(10th Clr 1995) (rejectmg an "exemptIOn" for use of an extenSIOn bne as not speCIfically 

provIded m the federal WIretap statute) 

Whether It IS a "defense" or should more accurately be termed an exceptIOn, what 

IS clear IS that the Thompson court dId not find the doctnne anywhere m the federal 

WIretap statute To begm WIth, the Thompson court dId not CIte to any sectIOn of 18 

USC A § 2510 et seq m ItS opmIOn as authonty for the terms of the Vlcanous consent 

doctnne It created See Thompson, 838 F Supp at 1543-1544 The pnmary components 

2 SectIOn 2511 (1)( a) states 
(1) Except as otherwIse speCIfically prOVIded m thIS chapter any 
person who-
(a) mtentIOnally mtercepts, endeavors to mtercept, or procures any 
other person to mtercept or endeavor to mtercept, any WIre, oral, or 
electromc commumcatIOn, 
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of the doctnne are based on Utah statutes concernmg the nghts and responslblhtIes of 

mmors and theIr guardians gL at 1544 The words of the doctnne come from the court -

- not Congress 

There IS a second verSlOn of the Vlcanous consent doctnne As mentioned above, 

the Thompson court defined the doctnne broadly, makmg It avmlable as an exceptlOn 

when there IS a reasonable belIef that the recordmg was m the best mterest of the chzld 

Thompson, 838 F Supp at 1544 In SIlas v SIlas, the Alabama Court of CIVIl Appeals 

made the Vlcanous consent doctnne slightly more restnctIve than It IS m Thompson 

In SIlas, 680 So 2d at 371-372, the court -- respondmg to the specIfic facts of the 

case before It -- re-defined the doctnne more restnctIvely as compared to the Thompson 

verslOn 

[T]here may be limIted mstances where a parent may gIve 
Vlcanous consent on behalf of a mmor chIld to the tapmg of 
telephone conversatlOns where that parent has a good fmth 
baSIS that IS objectively reasonable for behevmg that the 
mmor chIld IS bemg abused, threatened, or mtImidated by 
the other parent 

Id (emphasIs added) ThIS second verSlOn of the doctnne focuses on whether the parent 

belIeves that abuse, threats, or mtImidatlOn mIght be takmg place gLat 371-72 In 

contrast to the broader applIcation of the Thompson verSlOn, whIch applIes to any person, 

the SIlas verSlOn restncts the doctnne as applymg only when the "other" parent IS the 

perpetrator of the abuse, threats, or mtImidatIon Cf Thompson, 838 F Supp at 1544 and 

SIlas, 680 S02d at 371 

The fact that there are dIfferent verSlOns IS Important to how and whIch verSlOn 

applies to a partIcular case But more Important at thIS pomt m the discusslOn IS that 
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havIng dIfferent verSIOns further hIghlIghts that the doctnne IS not part of the federal or 

South CarolIna WIretap statutes, that It IS a creatIOn of courts, and not legIslatures 

The Court of Appeals decIded that the Thompson verSIOn of the Vicanous consent 

exceptIOn was the verSIOn the South CarolIna legIslature Intended to Include In § 17-30-

30(C) R 533 It IS unclear why the Court of Appeals chose the Thompson verSIOn over 

the SIlas verSIOn when It chose to wnte Into the statute an exceptIOn that does not eXIst 

The seemIngly arbItrary chOIce of one verSIOn over the other -- and the very fact 

that there are two verSIOns -- further establIshes that the exceptIon was created by the 

courts and IS not explIcItly In 18 USC A § 2510 et seq or, more Importantly, In S C 

Code § 17-30-10 et seq 
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B 

The Court of Appeals should not have looked beyond the plam language of the 

South Carolma wIretap statute to determme legIslative mtent because the statute IS clear 

and unambIguous 

The analysIs of whether the Vlcanous consent exception can be applied IS a matter 

of statutory mterpretatlOn The Court of Appeals, however, dId not correctly follow the 

rules of statutory mterpretatlOn The court dId not find S C Code § 17-30-30(C) unclear 

or ambIguous The Vlcanous consent exceptlOn IS not part of the express language of 

S C Code § 17-30-10 et seq See Argument 1, A, supra Consequently, the Court of 

Appeals erred by lookmg to the court opmlOns applymg the Vlcanous consent exceptlOn 

to determme the legIslative mtent of the South Carolma wIretap statute 

The cardmal rule of statutory mterpretatlOn IS ascertammg and effectuatmg the 

legIslature's mtent Hardee v McDowell, 381 S C 445, 453, 673 S E 2d 813, 817 

(2009) The proper method for determmmg the legIslature's mtent IS to apply the plam 

meamng rule 

"Under the plam meamng rule, It IS not the court's place to change the meamng of 

a clear and unambIguous statute" l!:L "Where the statute's language IS plam and 

unambIguous, and conveys a defimte meamng, the rules of statutory constructlOn are not 

needed and the court has no nght to Impose another meanmg" Id "What a legIslature 

says m the text of a statute IS consIdered the best eVIdence of legIslative mtent or wIll " 

Id "Therefore, [a court IS] bound to gIve effect to the expressed mtent of the legIslature" 

Id 
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The state asserted the Vicanous consent doctnne as Jushfymg an exceptIOn to 

stepfather's dIrect vIOlatIOn of the one-party consent exceptIOn set forth m S C Code § 

17-30-30(C) The VICarIOUS consent doctnne IS not contamed m the South CarolIna 

WIretap statute See Argument 1, A, supra Therefore, the Court of Appeals should not 

have looked to the federal cases on Vicanous consent wIthout havmg first found S C 

Code § 17-30-30(C) ambIguous 

The clanty ofS C Code § 17-30-30(C) IS not m questIOn Appellant argued m hIS 

motIon to suppress that thIS sectIOn was clear and unambIguous R 75, I 15 - 76, I 2, 

88,11 17-20 The respondent and the Court of Appeals agreed R 81,11 7-8,88,11 21-

22 Nowhere m the wntten order denymg appellant's motIon to suppress dId the Court of 

Appeals detenmne that the statute or any of Its terms was ambIguous or unclear 

FIrst, the Court of Appeals determmed that the consent exceptIOn m the South 

Carolma WIretap statute "parallels" the federal wIretap statute R 532 Next the Court of 

Appeals determmed that the plam meamng of the consent exceptIOn m both statutes 

"proscnbe thIrd partIes who are not actmg under the color of law from mterceptmg a 

conversatIOn unless one of the partIes to the commumcatIOn has gIVen pnor consent" R 

532 Both determmatIons were made by cItmg only to S C Code § 17-30-30(C) and 18 

USC A § 2511(2)(d) The order dId not CIte to case law or legIslatIve hIStOry, or to any 

other source The statutes themselves were the only authontIes CIted because there IS 

nothmg unclear or ambIguous m eIther statute's pnor consent reqUIrement 

If, m fact there was an ambIguIty m S C Code § 17-30-30(C), then the place m 

the order to IdentIfy an ambIguIty would have been where the Court of Appeals was 
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mterpretmg the consent exceptlOn, smce that sectIon of the statute IS the subject of ItS 

rulmg No such findmg was noted 

Moreover, the federal consent exceptlOn, 18 USC A § 2511(2)(d), has been held 

to be clear and unambIguous See US v Kmg, 536 F Supp 253 (C D Cal 1982) 

Accordmg to the Kmg court (and the cases cIted therem), the plam meanmg of 18 

USC A § 2511 (2)( d) IS that It "sImply reqUlres that one of the parties [to the electromc 

commumcatlOn] agree to have the conversatlOn recorded" Id at 268 

The error made by the Court of Appeals m thIS case -- lookmg beyond the plam 

meanmg of a clear and unambIguous statute -- IS stnkmgly SImilar to the analYSIS of the 

"mter-spousal" exceptlOn m SImpson v SImpson, 490 F 2d 803 (5th C1r 1974) As IS 

dIscussed more fully below, seven of the other federal ClrcUlts have rejected the analYSIS 

m SImpson as bemg flawed Consequently, It IS mstructIve to look at how the federal 

courts have dealt WIth the mter-spousal exceptlOn 

The mter-spousal exceptlOn IS asserted where one spouse mtercepts an electromc 

commumcatlOn of the other spouse See Reggy v Reggy, 944 F 2d 1537, 1539 n 3 (10th 

Clr 1991) LIke the Vlcanous consent exceptlOn, the mter-spousa1 exceptIon IS a court­

created concept that IS not expressly declared m the federal WIretap statute 

The thrust of the theory behmd the mter-spousal exceptlOn IS that, when Congress 

enacted the federal WIre tap statute, It dId not mtend to extend the statute's reach mto the 

mantal home See SImpson, 490 F 2d at 805, Anonymous v Anonymous, 558 F 2d 677, 

677 (2nd C1r 1977) The argument IS that Congress "mtended" for there to be an mter­

spousal exceptIon because not recogmzmg the exceptlOn would lead to "a far reachmg 
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result, one extendlllg lllto areas normally left to states, [1 e,] those of the mantal home and 

domestic conflIcts" Sllnpson, 490 F 2d at 805 

In support of thIS argument, the SImpson court looked first to the legIslative 

hIstory of the federal WIretap statute See !it It dId not make a determlllatIon that any 

part of 18 USC A § 2510 et seq was unclear or ambIguous It sImply decIded, WIthout 

authonty, that It could look to the legIslatIVe hIstory to determllle the legIslative llltent of 

a clear and unambIguous statute Ultimately, the SImpson court concluded that It was 

"lllconcluslve" as to whether Congress llltended the federal wuetap statute to "extend" to 

the case of one spouse recordlllg the telephone calls of the other spouse See !it at 806 

A majonty of the federal cIrcUIts, however, have rejected the lllter-spousal 

exceptIOn A ThIrd CIrcUIt dIstnct court rejected the lllter-spousal exception III 1979 

See Kratz v Kratz, 477 F Supp 463, 471-472 (E D Pa 1979) 3 The Fourth CIrcUIt 

rejected It III 1984 See Pntchard v Pntchard, 732 F 2d 372, 373 (4th Clr 1984) The 

SIxth CIrcUIt rejected It III 1976 See US v Jones, 542 F 2d 661, 671 (6th Cu 1976) 

The Seventh CIrcUIt rejected It III 2002 See Lombardo v Lombardo, 192 F Supp 2d 885, 

891 (N D Ind 2002) The EIght CIrcUIt rejected It m 1989 See Kempf v Kempf, 868 

F 2d 970, 973 (8th Clr 1989) The Nmth CIrcUIt dlstnct courts have spht on the vahdity 

of the mter-spousal exception See Perfit v Perfit, 693 F Supp 851 (C D Cal 1998) 

(acceptmg mter-spousal exceptIOn), Cf Sanal v Sana!, C02-2165Z, 2005 WL 1172437 

(W D Wash 2005) (rejectlllg mter-spousal exceptIOn) The Tenth CUCUIt rejected It m 

3 The Issue has not been addressed by the Court of Appeals for the Thud CIrcUIt, but It 
has been by the Eastern DIstnct of Pennsylvama See Kratz, supra, (E D Pa 1979) 
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1991 See Reggy, 944 F 2d at 1540 4 The Eleventh CIrcUIt rejected the mter-spousal 

exceptIOn m 2003 See Glazner, 347 F 3d at 1213 5 

The analyses used by those courts that have rejected the mter-spousal exceptIOn 

begm wIth a recogmtIOn that the clanty of the federal wIretap statute makes It 

mappropnate to look to legIslatIve hIstory 

In Pntchard, the Fourth CIrCUIt held that "[I]n lIght of the clanty and lack of 

ambIgUIty of the statutory language [of 18 USC A § 2511(1)], an analysIs of the 

legIslatIve hIstory would not appear to be necessary" 732 F 2d at 373 

In Glazner, the FIfth CIrcUIt concluded the "language of [18 USC A § 2510 et 

seq] IS clear and unambIguous" and, thus, It dId not look to legIslatIve hIStory 347 F 3d 

at 1215 

In Kratz, the court found It "dIfficult to Imagme a statutory prohIbItIon more 

'defimte and specIfic' than that of[18 USC A §] 2511(1)(a)" 477 F Supp 463 at 468 

The Tenth CIrcUIt found 18 USC A § 2510 et seq was "clear on ItS face" and 

therefore the court dId not look to legIslative hIstOry Heggy, 944 F 2d at 1540 

4 Reggy, supra, was cIted m Thompson v Dulaney, 838 F Supp at 1538, and was 
decIded by the Umted States DIstnct Court for the DIstnct of Utah, WhICh IS part of the 
Tenth CIrcUIt 

5 The rulIng m Glazner IS partIcularly mterestmg In 1981 the FIfth CIrCUIt was splIt to 
create the Eleventh CIrcUIt One of the jUnSdictIOns that became part of the new Eleventh 
CIrcUIt was Alabama The Northern DIstnct of Alabama IS the court that the Eleventh 
CIrcUIt heard ItS appeal from m Glazner Glazner, 347 F 3d at 1212 That IS the same 
dIstnct court that the FIfth CIrcUIt heard ItS appeal from m SImpson SImpson, 490 F 2d 
at 803 
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The EIght CIrCUIt held that the dlstnct court erred where, "[ d]esplte the 

unambIguous language of the statute," It resorted to the legIslatIve hIstory of the statute 

Kempf, 868 F 2d at 973 

The SIxth CIrCUIt also held that the dlstnct court erred m resortmg to legIslatIve 

hIstory to dlvme congressIOnal mtent because the language of § 2511 IS "unambIguous" 

U S v Jones, 542 F 2d at 671 The Jones court concIsely summanzed the proper 

analYSIS and pomted out the error m the SImpson court's analYSIS 

Ordmanly a court wIll not refer to legIslatIve hIStOry m 
construmg a statute WhICh IS clear on ItS face The language 
of [§ 2511(1)(a)] qUIte clearly expresses a blanket 
prohIbItIon on all electrOnIc surveIllance except under 
CIrcumstances specdically enumerated m the statute Th( 
natwaf pre'lumptlOn when construzng a statute l'ij that 
Congress meant what zt sazd However, the SImpson Court 
concluded that, despIte the lIteral language of the sectIOn, 
the absence of pOSItIve proof of congressIOnal mtent to 
mclude mterspousal WIretaps m the Act's prolllbitlons 
mdlCated that Congress dId not mtend to reach that actlvlty 
The Dlstnct Court m t111s case adopted SImpson's analYSIS 
of the statute's legislatIve 111StOry and concluded that, as a 
matter of law, Appellee was Immune from prosecutIOn for 
mterceptmg and recordmg hIS wIfe's telephone 
conversatIOns ThIS conclUSIOn IS untenable because It 
contradIcts both the explIcIt language of the statute and the 
clear mtent of Congress expressed m the Act's leglslatlve 
hIstory 

542 F 2d at 667 (mtemal CItatIOns omItted) (emphasIs added) 

The Kratz court found the SImpson court's resort to leglslatlve hIstory a "most 

unusual and Improper method of statutory analysIs" 477 F Supp at 468 The error most 

strongly cntIcized by the Kratz court was the reasonmg the SImpson court gave for 

resortmg to the legIslatIve hIStory m the first place As pomted out m Kratz, the SImpson 

court reasoned that Congress dId not mtend to apply the prohIbItIons of the federal 
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wlfetap statute to Inter-spousal WIretappIng because there was an absence of a "posItive 

expressIOn of congressIOnal Intent (In the legIslative hIstory) to Include" such cases l!L 

BesIdes not beIng supported by case law, an argument that the absence of eVIdence 

proves the eXIstence of eVIdence IS IllogIcal 

The overall analysIs from these courts IS classIc statutory InterpretatIOn a court 

can only look beyond the plaIn meamng of a statute when It determInes that the statute IS 

unclear and ambIguous 

The Court of Appeals wrote In ItS order denYIng the motion to suppress 

we conclude the South CarolIna LegIslature Intended to 
embrace the Vicanous consent doctnne that federal courts 
Interpreted was Included In sectIOn 2511 (2)( d) of [federal 
WIretap statute, 18 USC A § 2510 et seq] 

R 533 (emphasIs added) Clearly the Court of Appeals was lookIng at federal case law 

and not the South CarolIna WIretap statute -- or even the federal wlfetap statute -- when It 

concluded the legIslature Intended to "embrace" the Vicanous consent doctnne 

The Court of Appeals offered no factual, statutory, or legal baSIS for lookmg 

beyond the plaIn meamng of § 17-30-30(C) Once the Court of Appeals determmed that 

the statute was clear, It should have sought to ascertaIn the legIslature'S Intent solely from 

the plam meanIng of the words In S C Code §17-30-30(C) Had It done so, It would not 

have adopted the JudICially created doctnne of Vicanous consent It IS not part of the 

express language of eIther 18 USC A § 2510 et seq or S C Code Ann § 17-30-10 et 

seq Hence It was error for the Court of Appeals to look at the federal case law applYIng 

the Vicanous consent doctnne In order to ascertaIn the South CarolIna legIslature's mtent 

when It enacted S C Code § 17-30-30(C) 
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C 

The Court of Appeals erred because applYIng the Vicanous consent exceptIOn 

vIOlated the clear reqUIrement of S C Code § 17-30-20 that an exceptIon to the 

prohIbItIons of the South CarolIna WIretap statute must be specIfically provIded III the 

statute Itself 

In response to the state's faIlure to meet the factual and legal burdens of the South 

Carohna WIretap statute, the state asked the Court of Appeals to recogmze the Vicanous 

consent doctnne as an exceptIOn to stepfather's clear vIOlatIOn of S C Code § 17-30-

30(C) The Court of Appeals obhged the state's request and apphed the exceptIOn 

ApplYIng the Vicanous consent exceptIOn, however, was error because, In dOIng so, the 

Court of Appeals vIOlated S C Code § 17-30-20's reqUIrement that all exceptIOns be 

speCIfically set forth In the statute Itself 

The stepfather's InterceptIOn and recordIng of the telephone conversatIOn between 

appellant and hIS daughter was an express vIOlatIOn of § 17-30-20(1) The mother's 

dIsclosure of the recordIng to the polIce clearly vIOlated § 17-30-20(3) 

SectIon 17-30-20, In relevant part, states 

Except as otherwIse specIfically provIded In thIS chapter, a 
person who commIts any of the folloWIng acts IS gUIlty of a 
felony and, upon convIctIon, must be pumshed as prOVIded 
In SectIOn 17-30-50 of thIS chapter 

(1) IntentIOnally Intercepts, attempts to Intercept, or 
procures any other person to Intercept or attempt to 
Intercept any WIre, oral, or e1ectromc commumcatIOn, 

* * * 

(3) IntentIonally dIscloses or attempts to dIsclose to any 
other person the contents of any WIre, oral, or e1ectromc 
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commumcatlOn, knOWIng or havIng reason to know that the 
InformatlOn was obtaIned through the InterceptlOn of a 
WIre, oral, or electromc commumcatlOn In vlOlatlOn of thIS 
subsectlOn, 

S C Code Ann § 17-30-20 (emphasIs added) These vlOlatlOns are undIsputed 

It IS obvlOus that S C Code § 17-30-20 was taken dIrectly from 18 USC A § 

2511, whIch, In relevant part, reads 

(1) Except as otherwIse specIfically proVIded In thIS chapter 
any person who-

(a) IntentlOnally Intercepts, endeavors to Intercept, or 
procures any other person to Intercept or endeavor to 
Intercept, any WIre, oral, or electromc commumcatlOn, 

*** 

(c) IntentlOnally dIscloses, or endeavors to dIsclose, to any 
other person the contents of any WIre, oral, or electromc 
commumcatIon, knOWIng or haVIng reason to know that the 
InformatlOn was obtaIned through the InterceptlOn of a 
WIre, oral, or electromc commumcatlOn In vlOlatlOn of thIS 
subsectlOn, 

18 USC A § 2511(1) (emphasIs added) 

The operatIve words In both sectlOns are the above-emphasIzed clause "Except 

as otherwIse specIfically proVIded In thIS chapter" We WIll refer to thIS clause as the 

"specIfic exceptlOn" clause 

US v GlOrdano, 416 US 505, 514, (1974), was the first case to apply the 

specIfic exceptlOn clause It was also the first to address the Issue of whether a thIrd-

party could act vicanously on behalf of a person subject to the prohIbItIons of the federal 

WIretap statute Consequently, GlOrdano outhned the analysIs to use when an exceptlOn 

not exphcItly stated In the federal wIretap statute IS asserted 
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The Issue m GIordano was whether 18 USC A § 2516(1) allowed the Executive 

AssIstant to the Attorney General of the Ulllted States to vicanously approve an 

apphcatlOn for a wiretappmg order GlOrdano, at 507-508 However, § 2516(1) 

specIfically conferred power only "on the 'Attorney General, or any ASSIstant Attorney 

General specIally desIgnated by the Attorney General' to authonze an apphcatlOn'" liL 

(quotmg 18 US C A § 2516(1)) The GlOrdano court found no amblgUltIes m § 2516(1), 

holdmg "[p ]lamly enough, the Executive ASSIstant IS neIther the Attorney General nor a 

specIally desIgnated ASSIstant Attorney General" Id at 512-513 It thus refused to 

recoglllze an exception to the prohlbltlons of the statute unless, as § 2511 (1) reqUlred, 

that exceptlOn IS specIfically provIded for m the statute liL at 514 

The law IS now firmly settled that the specIfic exceptlOn clause m the federal 

wIretap statute clearly and unambIguously "prohIbItS, on the pam of cnmmal and CIVIl 

penalties, all mterceptlons of oral and WIre commulllcatlOns, except those specifically 

provlded for m [the federal Wlretap statute]" liL (emphasIs added), see also Kratz, 477 

F Supp at 467 ("The clear and unambIguous mealllng of §2511(1)(a) IS to prohIbIt the 

mterceptlon of all WIre commulllcatlOns by any person except as specIfically proVIded by 

Congress "), Gnggs-Ryan v SmIth, 904 F 2d 112, 116 (1st Clr 1990) ("[18 USC A § 

2510 et seq] was mtended to prohIbIt all mterceptlOns 'except those specIfically provIded 

for m the Act'''), Heggy, 944 F 2d at 1539 (holdmg that an exemptlOn for mter-spousal 

Wlretappmg IS not specIfically provIded m the federal WIretap statute and thus could not 

be recoglllzed), Pntchard, 732 F 2d 373 (4th Clr 1984) ("we find that [18 USC A § 

2510 et seq] prohIbItS all Wlretappmg actiVIties unless specIfically excepted"), U S v 

Hammond, 286 F 3d 189, 192 (4th Clf 2002) (§ 2511(1) "protects an mdividual from all 
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forms of wiretappmg except when the ~tatute ~ptcifically PlOVIdts otherwIse"), U S v 

Jones, 542 F 2d at 671 ("The explIcIt language of 18 USC §2511(1)(a) IS that 'any 

person' who vIOlates the sectIOn IS liable to pUnIshment 'except as otherwIse specIfically 

provIded' If Congress had mtended to create another exceptIOn to [the WIretap statute],s 

blanket prohIbItion of unauthonzed WIretaps they would have mcluded a specIfic 

exception for mterspousal WIretaps m the statute ") 

The Vicanous consent exceptIOn IS not specIfically stated m S C Code § 17-30-10 

et seq The Court of Appeals, therefore, erred when It adopted and applIed the Vicanous 

consent exceptIOn because domg so VIOlated the reqUirement of S C Code § 17-30-20 

that an exceptIOn to the prohIbItions of the South Carolma wlfetap statute must be 

specIfically provIded m the statute Itself 
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2 

The Court of Appeals erred by ruhng that the Vicanous consent exceptIOn apphed 

In thIS case wIthout first findIng that J W lacked the capacIty to consent to havIng her 

pnvate telephone conversatIOn tape recorded 

Relevant Facts 

The Court of Appeals dId not make a findIng that J W lacked the capacIty to gIVe 

consent to havIng her pnvate telephone conversatIons recorded See Order DenYIng 

Defendant's MotIon to Suppress R 532-534 The stepfather Intercepted and recorded 

J W 's pnvate telephone conversatIOn wIth her father on August 5, 2007 R 50,11 2-11 

J W was eleven-years-old R 50, 11 21-25 The mother dId not consult wIth 

J W , and she and the stepfather dId not want her or appellant to know they were beIng 

eavesdropped on or recorded R 50, 11 21-25, 41, I 21 - 16, I 13, 56, 11 11-20 They 

knew J W would not he to appellant R 44, 11 13-17 

DISCUSSIon 

The basIc legal premIse of the Vicanous consent doctnne IS that the mInor chIld 

lacks the capacIty to consent CapacIty to consent IS at the heart of the Thompson court's 

analysIs See 838 F Supp at 1543 DespIte It beIng a flawed analysIs to apply an 

exceptIOn not specIfically set forth In the WIretap statute -- as IS dIscussed above In 

Argument 1, B, supra -- estabhshIng that the mInor lacks the capacIty to consent to 

haVIng theIr pnvate telephone conversatIOn Intercepted IS a precondItIOn to applYIng the 

vicanous consent exceptIOn 

The Court of Appeals cIted to Thompson as authonty for the verSIOn of the 

vicanous consent exceptIon It adopted R 533 It also cIted to Pollock v Pollock, 
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Campbell v Pnce, and Wagner v Wagner, supra All three of these cases, however, cIte 

to Thompson See Pollock, 154 F 3d at 607, Campbell, 2 F Supp 2d at 1189, and 

Wagner, 64 F Supp at 900 n 2 (although relymg predommantly on Pollock as authonty 

for adoptmg the Vicanous consent exceptIOn, Thompson Itself IS cIted) Thompson IS 

therefore the source of the doctnne 

The Thompson court premIsed ItS development of the Vicanous consent exceptIOn 

on ItS detemllnatIOn that the chIldren m questIOn were "ages three and five" and "clearly 

lacked legal capacIty to consent, and they could not, many meamngful sense, have gIven 

actual consent smce they were mcapable of understandmg the nature of consent and of 

makmg a truly voluntary declSlon to consent,,6 838 F Supp at 1543 (emphasIs added) 

The Pollock court acknowledged the Thompson court's focus on age but seems to have 

mcorrectly deCIded that age was not determmatIve m Thompson See 838 F Supp at 

1543 (cItmg to the lower court declSlon m Pollock v Pollock, 975 F Supp 974, 978 n 2 

(W D Ky 1997)) 

However, the lack of capacIty to consent was most certamly determmatIve m 

Thompson The opmIOn m that case very clearly states 

The chIldren In thIS case were ages three and five They 
clearly lacked legal capacIty to consent, and they could not, 
many meamngful sense, have gIVen actual consent, eIther 

6 The Thompson court mIstakenly CIted US v Kmg, supra, for the propOSItIon that, 
when It comes to satIsfymg the consent reqmrement In 18 USC A § 251 1 (2)(d), there IS 
a dlstmctIOn between "whether a party had the legal capacIty to consent and whether they 
actually consented" 838 F Supp at 1543 The plaIn meamng of the language used by 
the KIng court shows that It consIdered the statute to draw no dlstmctIOn between legal 
capacIty and actual consent The Kmg court very clearly rejects the defendant's 
argument that the statute IS concerned WIth legal capacIty by statmg "The only Issue 
under the statute IS a factual one dId the mdividual 'voluntanly' consent?" KIng, 536 
F Supp at 268 
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express or llnplied, smce they were mcapable of 
understandmg the nature of consent and of makmg a truly 
voluntary deCISIOn to consent Thus thz~ ca",e pre~ents a 
umque legal que<;tIOn offirst Impre<;SIOn on the authorzty of 
a guardzan to vicarIOusly consent to the tapmg oj phone 
conversatIOn", on behalf of mll10r chzld} en who are both 
mcapable vf con",entll1g and who cannot con <;ent m fact 

838 F Supp at 1543 (emphasIs added) Moreover, note 8 of the opmIOn reads, m relevant 

part 

The court WIshes to empha~lze a pomt that should already 
be apparent The holdmg m thIS case IS very narrow and 
llmlted tv the partlcular facts vfthz~ w\e It IS by no means 
mtended to establIsh a sweepmg precedent regardmg 
Vicanous consent under any and all CIrcumstances 

ML at 1544, n 8 (emphasIs added) 

The mterceptIOn m Thompson was an express VIOlatIOn of 18 USC A § 

2511(1)(a) because It was an mtentIOnal mterceptIOn WIthout pnor consent See 838 

F Supp at 1542-43 ThIS IS the very sectIOn that would most commonly be VIOlated m 

sItuatIons where a parent IS mterceptmg theIr chIld's telephone conversatIOn The 

mother's and stepfather's mterceptIOn here was mtentIonal and, if decided under the 

federal wIretap statute m thIS case, It would be m dIrect VIOlatIOn of 18 USC A § 

25 11 (1)(a) A so-called "defense" to thIS VIOlatIOn for a pnvate CItIzen not actmg under 

the color of law (l e, a parent) can only be found m the consent exceptIOn See 18 

USC A 2511(2)(C) Consequently, If we accept for purposes of argument -- as the 

Thompson court and all the courts that adopted the Vicanous consent exceptIOn have 

done -- that a court can look beyond the plam meamng of the consent exceptIOn WIthout 

findmg the term ambIguous, then It makes logIcal sense that the consent exceptIOn would 

be the startmg pomt of a Vicanous consent analysIs 

36 



Taken as a whole, the analysIs In Thompson clearly reqUires a court to determIne 

whether the chIld lacks the capaclty to consent to theIr pnvate telephone conversatIOn 

beIng Intercepted before Vicanous consent can be consIdered as an avaIlable exceptIOn to 

the pnor consent reqUirement The Court of Appeals, nevertheless, dId not make a 

findIng that J W lacked the capacIty to consent under S C Code § 17-30-30(C) 

GIven that J W was eleven-years-old at the hme of the recordIng It seems very 

hkely she was capable of gIVIng consent An eleven-year-old chIld has the capacIty to 

understand MIranda warnIngs gIVen by the pohce as well as the capaCIty to subsequently 

voluntanly Waive theIr FIfth Amendment nght to remaIn SIlent and submIt to 

InterrogatIOn See In re Chnstopher W , 285 S C 329, 329-31, 329 S E 2d 769, 769-79 

(Ct App 1985) (applyIng a totalIty of the CIrcumstances test) SImIlarly, a court, USIng a 

totahty of the CIrcumstances test, can find a mInor has the capaCIty to understand Faretta 

warnIngs7 and Waive the SIxth Amendment nght to counsel In re Chnstopher H, 359 

S C 161, 166-70, 596 S E 2d 500, 503-05 (Ct App 2004) The FIfth and SIxth 

Amendment nghts are much more complex nghts than IS the nght to have a pnvate 

telephone conversatton 

The mother and stepfather knew the chIld In thIS case would not lIe to her father 

about whether theIr conversatIOn was beIng momtored or recorded ThIS proVIdes strong 

eVIdence that she understood the concept of consent, and that she had the capaCIty to 

consent If she deSIred The Court of Appeals erred by faIhng to make a findIng that J W 

7 See Faretta v CalIfornIa, 422 U S 806,95 S Ct 2525,45 LEd 2d 562 (1975) 
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lacked the capacIty to consent before applymg the JudIcIally created Vicanous consent 

exceptlOn m thIS case 
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3 

The Court of Appeals erred when It ruled that the state met Its burden of 

estabhshmg that mother had an obJectively reasonable baSIS for behevmg that, m order to 

protect J W 's best mterests, It was necessary for mother to consent on J W 's behalf to 

stepfather's hstemng m and tape recordmg J W 's telephone conversation WIth appellant 

Relevant Facts 

As seen, the mother and stepfather dId not tell J W they were tapmg because they 

feared she would tell appellant the truth If he asked R 44, 11 13-17 Dunng the pnvate 

telephone conversatIOn between appellant and hIS daughter on August 5, 2007, they 

dIscussed a past transgressIOn, and appellant blamed It on drugs He repeatedly told the 

eleven-year-old chlld that he loved her R 437 

Appellant explamed to hIS daughter that hIS own expenence had been very 

pamful He Said to her "I was lettmg It dnve me crazy" R 432 He told her that the 

pam "drove [hIm] to the pomt where [he] was on drugs" He descnbed how he was "hIgh 

and out of my mmd" at the time of the assault He cautIOned her about not makmg the 

same mIstake WIth abusmg drugs that he had R 435 As seen above, J W saId she 

forgave her father for what he had done dunng the mtercepted telephone call 

The followmg day -- August 6, 2007 -- the mother reported the allegations and 

gave the tape to the GreenVIlle CIty Pohce Department R 45, 11 8-18 Three days had 

passed smce J W told her mother that appellant had abused her when she was five or SIX 

years old Appellant was arrested on September 19, 2007 
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DISCUSSIOn 

The state faIled to meet the eVIdentiary reqUirements of the Vicanous consent 

exceptIOn As seen above there was much tensIOn between the stepfather and appellant, 

and the stepfather clatmed appellant became angry when he overruled appellant's wIshes 

m any gIven sItuatIOn At one pomt, the stepfather went so far as to say "he [appellant] 

probably wouldn't even be here," had the stepfather's parents apparently not talked hIm 

out of a vIOlent confrontatIOn WIth appellant over the mtercepted telephone call WIth hIS 

stepdaughter and appellant R 226, 11 2-15 

The stepfather and mother dId not act m good faIth, nor was there an objectively 

reasonable baSIS to beheve mterceptmg the pnvate telephone conversation between 

appellant and J W was necessary to protect the best mterests of J W as argued below 

A 

The mother dId not have a good fatth baSIS for mterceptmg the telephone 

conversatIOn between appellant and J W because Mother's purpose m directmg J W to 

call appellant was not to protect her chIld from any harm dunng the conversatIOn but to 

obtam eVIdence agamst appellant 

The mother dId not act m good fatth when she consented on her daughter's behalf 

to Stepfather hstemng to and recordmg J W 's pnvate telephone conversatIOn WIth her 

father Mother's mtent was not to protect J W from some danger on the telephone or 

some Immedtate danger she couldn~t otherwIse protect her daughter from The mother 

and stepfather wanted to obtam eVIdence they could use agamst appellant To 

accomphsh theIr goal, the mother and stepfather deCIded to use theIr daughter to get 

appellant to make an mcnmmatmg statement That IS not the kmd of good faIth baSIS that 

40 



courts have allowed to support the Vicanous consent exceptIOn on a jive or SlX year-old 

allegatlOn of abuse There IS sImply no eVIdence the chIld was presently m any danger 

of beIng IntImIdated or abused 

The cases that apply the Vicanous consent exceptIon focus on what IS takIng place 

on the telephone and whether what IS happemng IS eIther harmful to (1) the mInor chIld 

or (2) the relatIOnshIp of the parent InterceptIng the call and theIr chIld 

For example, In Thompson, the WIfe belIeved that, when her estranged husband 

spoke WIth theIr three and five-year-old chIldren on the telephone, he was USIng the 

conversatIOn to undermIne and Interfere WIth the relatIOnshIp between the WIfe and her 

chIldren 838 F Supp at 1542, 1544 LIkeWIse, In Pollock, the mother suspected the 

father and stepmother were USIng the telephone to pressure the daughter to try to 

conVInce the mother to allow custody to be changed to the father 154 F 3d at 604 

In SIlas, the father belIeved the mother was sayIng somethIng on the telephone to 

cause theIr daughter to become upset, but the father dId not know what exactly the 

mother was saYIng 680 So 2d at 370 The father presented eVidence that he had 

observed the child beIng upset after speakIng With the mother on the telephone Id 

SImIlarly, In Campbell V Pnce, the father observed that hIS daughter would "cry and 

become upset after talkIng WIth her mother on the telephone" 2 F Supp 2d at 1187 

In all of these cases, the lmmedwte harm that the chIldren needed protectIOn from 

was the telephone conversatIon The parent assertIng the Vlcanous consent exceptIon 

presented eVIdence that (1) the child expenenced some kInd of negatIve emotIOnal 

reactIon dunng or nght after the telephone conversatIOn WIth the other parent and (2) the 
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parent mterceptmg the phone calls eIther could not prevent them or dId not know for sure 

what was causmg the chIld to become upset 

NeIther of those are the CIrcumstances of thIS case The mother's focus was not 

on protectmg J W from some harm that was transpmng (or mIght transpIre) on the 

telephone Her focus was on gettmg appellant on tape saymg somethmg mcnmmatmg 

that she could take to the pohce 

The mother's actIOns when she first heard the allegatIOn behe a good faIth mtent 

to protect J W from bemg harmed dunng the telephone conversatIOn wIth appellant 

Instead, her actIOns show a wIllmgness to use J W to obtam eVIdence agamst appellant 

by placmg J W m SItuatIOns that nsked exposmg J W to emotIonal harm 

When J W first made her allegatIOn to the mother, on August 2, 2007, the mother 

dId not ImmedIately report the allegatIOn to law enforcement Instead, the stepfather and 

mother hatched a plan to obtam mcnmmatmg eVIdence from the chIld's conversatIOns 

wIth appellant that she beheved could be used to prosecute appellant 

Instead of actmg to protect J W from a potentIal harm on the telephone, the goal 

was to further an mvestIgatIon taken on not by law enforcement but solely by mother and 

stepfather R 63, 11 8-21 Under these CIrcumstances, the stepfather and mother were 

not actmg m good faIth to protect J W from a danger she mIght potentIally be exposed to 

dunng the conversatIOn By havmg an eleven-year-old gIrl confront the person she 

alleged Just two days earher to have sexually abused her when she was a young chIld, 

they placed J W m a pOSItIon that exposed her to potential SIgnIficant emotIOnal harm 

Usmg the chIld that the parent IS trymg to protect as a lure IS not the kmd of good 

faIth found m the cases dIscussed above In those cases, the parents eIther had made 
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efforts to prevent the calls but were unsuccessful or, because they lacked proof of actual 

harm, could not stop the calls In eIther sltuatlOn, the harm was clearly commg from the 

telephone conversatlOn and the parents could not make an effort to prevent the harm 

wIthout recordmg The mother faced neIther of those sItuations m thIS case 

Several of the cases dIscussed above were dIvorce cases where any potenhal 

actlOn on the part of one parent could easily mean gomg back to court and a potential 

change m custody The mother was not faced wIth that kmd of dilemma m thIs case 

because there was no real nsk that, If she cut off contact between J Wand appellant, a 

court was gomg to remove J Wand glVe the chIld to the father she was now allegmg had 

sexuall y assaulted her 

Most Importantly, though, IS the lack of any real effort by the mother and 

stepfather to shIeld J W from whatever harm they thought could potentially befall her 

dunng the conversatlOn If the mother beheved there was a danger to J W m speakmg 

wIth appellant on the telephone, then she should not have permItted the call to be placed 

Consequently, the mother cannot m good faith claim there was a potential danger to J W 

when the mother was the one who placed her child m the very sltuatlOn she claimed J W 

needed protection from 

It IS obvlOus from the stepfather's own testimony that removmg appellant from 

theIr hves would be a posItive development for hIm ThIS case dId not mvolve any 

Immediate harm to the eleven-year-old and It was SImply the stepfather's and mother's 

attempt to act as law enforcement m prosecutmg a five or SIX year-old allegatlOn of pnor 

sexual abuse That IS not what the JudICIally created doctnne of Vicanous consent was 

meant to cover 
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B 

The mother dId not have an oblectIvely reasonable basIs for belIevmg It was 

necessary to mtercept the telephone conversatIOn m order to act m the best mterest of 

J W because there was no eVIdence that J W was gomg to be harmed by the 

conversatIOn and Mother was m a posItIOn to protect J W from any potential harm by 

preventmg J W from callmg appellant 

The mother dId not have an objectively reasonable basIs to belIeve mterceptmg 

the telephone conversatIOn between J Wand appellant was necessary to protect J W 's 

best mterest The mother dId not contend pnor conversations produced any Immediate 

harm that reqUired mterceptIon The mother made no effort to prevent the call between 

J Wand appellant-she m fact encouraged It, and the mother was not m a SItuatIOn 

where she could not prevent the conversatIOn from takmg place 

In the cases where the Vicanous consent exceptIOn was held to have been 

estabhshed, the parent vicanously-consentmg for theIr chIld had observed the chIld to be 

crymg, upset, or appeanng to be psychologIcally hurt by the telephone conversatIOns 

For example, m SIlas, the baSIS for the mterceptIOn was that father had observed "several 

mstances when the mmor chIld became extremely upset and began to cry dunng the 

telephone conversatIOns, [and so] he deCIded to find out what was happemng dunng the 

telephone conversatIOns" 680 So 2d at 370 In Pollock, the mother observed "emotIOnal 

and psychologIcal pressure" on her chIld 154 F 3d at 604 In Campbell v Pnce, the 

father had observed daughter crymg and becommg upset after talkmg WIth the mother 2 

F Supp 2d at 1187 
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In these cases the parents were also not able to prevent the telephone 

conversatIOns from takIng place A pnme example IS State of Iowa v Spencer, where the 

father's SuspICIOns that hIS mInor daughter was havIng an Inappropnate relationshIp WIth 

her teacher were confirmed by, among other thIngs, the daughter's friends 737 N W 2d 

124, 126 (2007) It was necessary to Intercept the phone calls precIsely because of the 

InabIlIty to stop the conversatIOns from takIng place that proVIded an objectively 

reasonable baSIS to act In the chIld's best Interest and Intercept the conversatIOn l!l 

AddItionally, the chIldren In the cases dIscussed above eIther defied theIr parents 

or dId not tell the parents what was transpmng on the phone J W was forthcomIng WIth 

the mother and there IS no eVIdence she was contactIng appellant WIthout the mother's 

knowledge No necessIty eXIsted for the mother to Intercept the telephone conversatIOn 

because she was present and able to prevent the call 
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4 

The Court of Appeals erred by not suppressmg the mtercepted telephone call 

between appellant and hIS daughter because the call was taped wIthout appellant's 

knowledge or consent and, thus, It vIOlated appellant's nght to pnvacy under ArtIcle I, 

§ 1 0 of the South Carolma ConstitutIOn 

Relevant facts 

As seen, after Judge Pyle suppressed the mtercepted telephone call between 

appellant and hIS daughter the state Immediately mformed the court It would appeal The 

SolICItor argued "that suppressmg that tape wIll sIgmficantly Impair the abIhty of the 

S tate to prosecute the case" R 14-15, r 24 

The state then took the pOSItIOn that the Court of Appeals had exclUSIve 

JunsdictIOn to hear the suppressIOn motion under the WIretap statute, and that the 

suppressIOn heanng before Judge Pyle was a nullIty Supp Record 4 Appellant argued 

the state should not be rewarded for sandbaggmg the tnal Judge, and that Judge Pyle's 

rulIng suppressmg the mtercepted telephone call Without the consent of appellant and hIS 

daughter should stand Supp R 4 

In hIS subsequent motion to suppress the WIretap, after the Court of Appeals 

granted the state's motIOn to vacate Judge Pyle's order, appellant argued the Court of 

Appeals should suppress the mtercepted phone call because, mter aha, It vIOlated 

appellant's "nght to pnvacy under ArtIcle I, § 1 0 of the South CarolIna Constitution for 

the reasons stated m the memorandum of law" R 455 In appellant's Memorandum of 

Law he argued that ArtIcle I, § 1 0 of the South Carolma ConstitutIOn proVIded "an 
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addItional and explIcIt nght to pnvacy' guaranteemg cItizens of thIS state pnvacy nghts 

beyond the federal ConstitutIOn and those of other states" R 474-475 

The Court of Appeals Issued an order denymg the motion to suppress dated July 

27,2009 R 532-534 When the audIO tape of the mtercepted call was played for the Jury 

dunng appellant's November 2-4, 2009 tnal, appellant agam renewed hIS prevIOUS 

obJectIOns, R 311, 1 4 - 312, 1 7 as seen above 

DIscussIOn 

Article I, § 10 of the South CarolIna ConstitutIOn proVIdes "The nght of the 

people to be secure m theIr persons, houses, papers, and effects agamst unreasonable 

searches and seIzures and unreasonable mvaSlOns of prlvacy shall not be vIOlated " 

The Vicanous consent exceptIOn runs counter to thIS explIcIt nght of pnvacy granted by 

our state constitution 

Our state ConstitutIOn provIdes a nght to pnvacy both withm and outsIde the 

search and seIzure context State V Forrester, 343 S C 637, 644-645, 541 S E 2d 837, 

841 (2001) For example, m State V Smgleton, 313 S C 75,437 S E 2d 53 (1993), thIS 

Court found the state constitutIOnal nght to pnvacy prevented the forced medIcation of a 

death row mmate to restore hIS competence for executIOn 

In State v Forrester, 343 S C 637, 541 S E 2d 837 (2001), thIS Court held that 

the search of a CItizen beyond the level of consent vIOlated the state constItutIOnal nght to 

pnvacy See, also, State v Church, 538 S02d 993 (La 1989) (disallowmg a polIce 

roadblock as a vIOlatIon of the state's nght to pnvacy even though It dId not vIOlate the 

Fourth Amendment) 
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In State v Weaver, 374 S C 313, 649 S E 2d 479 (2007), thIS Court also noted 

that the South Carolina Constitution favors an mterpretahon offenng a hIgher level of 

protectlOn than the Fourth Amendment 

In short, as argued above, the plam meamng of "consent" does not authonze the 

expanded exceptlOn urged by the state The Vlcanous consent exceptlOn runs counter to 

the S C WIretap Statute's objective of protectmg the pnvacy nghts of pnvate telephone 

conversatlOns, and It also runs afoul of the grant by our state constitutlOn of an explicIt 

nght of pnvacy for each of our cItizens ThIS Court should respectfully order a new tnal 

because the mtercepted telephone call was the centerpIece of the Sohcltor's argument that 

appellant was guIlty and ItS prejUdICial effect IS therefore obvlOus R 408, 1 15 - 411, 1 

2 
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,5 

The tnal court erred by ruhng that the vIdeotaped forenSIC IntervIew was 

admISSIble even If It was bolstenng, on the grounds that the statute provIdIng for the 
, 

vIdeotape In a chIld sex case took precedence over the Rules of EVIdence, SInce the 

forenSIC IntervIew ImpermISSIbly bolstered the chIld's testImony and It should have been 

excluded on that baSIS 

Relevant facts 

Pnor to tnal the forenSIC IntervIew was dIscussed R 128, 1 4 - 133, 1 18 

Defense counsel argued that the forenSIC IntervIew Itself constltuted ImpermISSIble 

bolstenng of the chIld who was gOIng to testIfy dunng the tnal R 133, I 22 - 134, 1 4 

The Judge overruled the bolstenng ObjectIOn R 134, 1 5 When defense counsel began 

makIng hIS constItutIOnal argument about the statute not allOWIng for confrontatIOn, the 

Judge responded that bolstenng ObjectIOn was a proper ObjectIOn under the rules of 

eVIdence The Judge ruled "[T]he statute would clearly overrIde the rules of eVIdence 

When the legIslature deCIded to pass thIS statute, to the extent that they thought It mIght 

corroborate or help the Jury or fact finder to beheve what the VIctIm testIfied to on the 

stand, they clearly see [saw] that zt would have the effect oJbolstermg I overrule that 

obJectIOn,,8 R 134, 11 6-13 

The SohcItor argued that the Court of Appeals had addressed the Improper 

bolstenng of the forenSIC IntervIews and found the IntervIews were permISSIble R 135, 

11 15-17 As WIll be seen Infra, If the SohcItor meant the Court of Appeals and later thIS 

8 Appellant made thIS same bolstenng ObjectIOn before Judge Pyle at the suppreSSIOn 
heanng R 4, 1 1 - 6, 1 8 
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Court In State v Douglas, 380 S C 499,671 S E 2d 606 (2009), approved ofbolstenng 

In these cases she was clearly wrong The Judge then observed that some statements 

dunng the forensIc IntervIew were leadIng questIOns but he ruled the vIdeotaped forensIc 

IntervIew was admIssIble R 135, I 18- 139, I 22 

Appellant's daughter testIfied that she was thirteen-years-old at the tIme of tnal 

R 291, I 22- 292, I 4 The chIld testIfied that "before anythIng happened" she had a 

good relatIOnshIp WIth appellant and hIS famIly, partIcularly her aunt Sand R 295, 11 5-

23 

The chIld saId the InCIdent that resulted In thIS tnal happened "at my aunt Sand's 

house" R 296, 11 19-21 The follOWIng colloquy occurred on dIrect eXamInatIOn of the 

chIld 

Q JasmIne, why don't we start WIth were you awaked? 
Were you asleep? Where were you when thIS happened? 

A I was sleepIng 

Q Do you recall where you were sleepIng? 

A I thInk It was Cncket's room 

Q You thInk It was You are not certaIn? Yes or no? 

A I'm not sure 

Q All nght So you were sleepIng Was It daytIme or 
mghttIme? 

A NIght 

Q Tell me what you recall you dad dOIng 

A I was sleepIng and he [appellant] woke me up He 
asked me dId I want to meet hIS httle fnend I was hke 
yeah So he turned around Then he turned back to where I 
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could see hIm He had hIS prIvate part out He asked me to 
suck It, so I dId He asked me to do It agam So I dId 
Then we laId back down 

R 296, 1 24- 297, 1 17 

The chIld saId appellant told her that the oral sex "felt good" R 299, 11 5-9 The 

chIld also saId she then "recalled feelmg somethmg warm on my bottom" R 300,11 13-

14 

The chIld testIfied that appellant began crymg after the mCIdent and "he asked me 

to forgIve hIm I told hIm I already had" R 301,11 1-14 

As seen above, the chIld related that she later read a book her mother got from the 

lIbrary "about good secrets and bad secrets" The chIld's mother admItted that the book 

was about chIldren bemg sexually abused R 302, I 12- 304, lIThe chIld then saId she 

told her mom about thIS mCIdent after readmg the book and her mother told her she 

would have to confront appellant about It R 306, I 11- 307, I 20 

The chIld saId when she told appellant she remembered the mCIdent he became 

upset and saId he would never do that The chIld saId because appellant was gettmg 

upset she "Just gave the phone back to my mom" R 307, I 21 - 308,1 7 

The chIld testIfied that the telephone call that was played for the JUry was an 

accurate representatIOn of the phone call between herself and appellant R 310, 11 15-18 

As seen, defense counsel renewed hIS objectIons to the mtercepted telephone call bemg 

played for the Jury R 311, 11 4-9 The tape was then played for the Jury R 312, 1 9-

316, I 4 
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The chIld saId after hstenmg to the tape "It made me feel good that he was 

apologIzmg but I was dIsappomted that he would do drugs" R 319, I 1-5 On cross­

exammatIOn the chIld admItted she spent some tIme wIth appellant because her mother 

and step-dad dId not come to pIck her up She acknowledged that appellant put her m 

another school to fimsh the year R 322,1 15- 323, 1 21 

The chIld also admItted appellant VIsIted wIth her m the hospItal when she had her 

appendIx removed and that her mother "saId that I was commg home wIth her after I got 

out of the hospItal" R 324,11 11-22 The chIld also stated on cross-exammatIOn that to 

her appellant's "pnvate" and "pnvacy" were the same thmg R 330,11 22-24 

After the chIld's testImony the SolICItor mformed the judge the state was workmg 

to redact the forensIc mterview Tr 338, 1 8- 339, 1 14 The SOlICItor SaId they were 

havmg trouble redactmg the mterview and the judge suggested the SolICItor "just start and 

stopitthen"mthepresenceofthejury R 340,115-347,113 

As wIll be seen mfra the chIld's forensIc mterview statements, as the SolICItor 

would argue m her closmg, were conSIstent WIth her tnal testImony R 411, 11 3-9 

However, such pnor conSIstent hearsay statements are the eVIl of ImpermIssIble 

bo1stenng 

Chnstme Carlberg was the forenSIC mterviewer Defense counsel dId not object 

to her bemg recognIzed as an expert m forenSIC mtervIewmg R 372, 11 16-19 

However, defense counsel dId renew hIS pnor ObjectIOns to the forenSIC mterview bemg 

publIshed to the jury The judge agam stated the forenSIc mterview was admIsSIble 

subject to hIS pnor rulIng R 374, 11 15-20 The twenty mmute forenSIC mtervIew was 

then played for the jury R 374, 11 21-24 
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In the forensIc mterview on file wIth thIS Court, state's exhIbIt 11, Carlberg told 

the chIld she would not get m any trouble for anythmg she told her Carlberg used a flow 

chart to wnte as the chIld gave her details of her lIfe The forensIc mterview also 

mvolved the chIld usmg male and female dolls to explam what happened to her 

On the vIdeotape before thIS Court, the chIld descnbed how the mCIdent allegedly 

happened at her Aunt Sand's house She said she was sleepmg when appellant woke her 

up and asked her If she wanted to "meet my buddy" The chIld then related how she had 

oral sex WIth appellant She saId appellant told her the oral sex "felt good" the chIld Said 

she felt somethmg warm on her bottom 

The forensIc mterviewer asked her If she saw anythmg "come out of appellant's 

pnvacy," and the chIld Said she dId not 

The chIld also related to Carlberg how she was told to confront appellant about 

the mCIdent and she Said appellant admItted to her that he dId It and that he was on drugs 

at the tIme The chIld also saId appellant told her hIS father had sexually abused hIm also 

The chIld stated that she read the book on good secrets and bad secrets and that IS what 

led her to tell her mother about the alleged mCIdent The chIld also talked about her 

bemg m the hospItal for havmg her appendIx removed The chIld saId she felt If she was 

touched by anyone agam she could tell her mother 9 

9 As seen above, the state mformed the tnal Judge that It was havmg trouble redactmg the 
VIdeotape The entIre VIdeotape apparently was not played for the JUry after the Judge 
suggested the state SImply "start and stop It" before the Jury R 374, 15-24 The entIre 
VIdeotape IS before thIS Court UnderSIgned appellate counsel has been an advocate and 
has done everythmg withm hIS power to attempt to have court reporters transcnbe such 
tapes when they are played m Court Court AdmmistratIOn has steadfastly refused to 
have such tapes transcnbed To the extent that the entIre VIdeotape may not have been 
played for the Jury a reconstructIOn heanng may be necessary mvolvmg the court 
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In short the chIld's out-of-court hearsay statements In the forensIc IntervIew were 

consIstent wIth her tnal testimony and they constituted very prejUdICIal bolstenng 

DISCUSSIOn 

In State v Douglas, 380 S C 499, 671 S E 2d 606 (2009), thIS Court held that 

tnal court should not have qualIfied the forensIc IntervIewer as an expert, but found, 

based on the facts of that case, that the Court of Appeals erred In findIng "the only 

reasonable Inference the jury could have drawn from Herod's [the forensIc IntervIewer's] 

testimony IS she belIeved the vIctIm told the truth about beIng sexually assaulted" State 

v Douglas 380 SCat 504 671 S E 2d at 609 In dIssent, JustIce Pieicones stated that the 

forensIC IntervIewer's testimony went to the ultImate Issue to be deCIded by the jury and 

that "junes do not reqUIre the aSSIstance of human 'truth detectors' In assessIng the 

credIbIlIty oftestImony" See, State v Douglas 380, SCat 504 671 S E 2d at 505-506 

The evIl of Improper bolstenng and hearsay testImony IS that both ImpermIssIbly 

gIve the jury the false ImpressIOn that by repeatIng the same story It has been 

corroborated, and IS true Hearsay IS "a statement, other than one made by a declarant 

whIle testIfyIng at tna1 or heanng, offered In eVIdence to prove the truth of the matter 

asserted" Rule 801(c), SCRE Player v Thompson, 259 S C 600, 193 S E 2d 531 

(1972) The chIld's statements dunng the forensIc IntervIew were not permISSIble under 

any hearsay exception, and the tnal judge stated hIS reason for admIttIng It was that the 

legIslature knew It was allowIng for hearsay bolstenng dunng a chIld sex case by paSSIng 

reporter's back-up tapes, the tnal judge, defense counsel, the SolICItor, appellant, and the 
wItness, Ms Carlberg 
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the law However, there IS not anythIng In a chIld sex case that allows for the admIssIOn 

of hearsay testlmony that Impenmssibly bolsters the chIld's tnal testlmony 

As stated, the SolIcItor argued to the jury that the chIld's out of court statements 

dunng the forensIc IntervIew were consIstent WIth her tnal testlmony thus confirmIng the 

tnal judge's observatlon that the chIld's statements dunng the forensIc IntervIew, WhIch 

went far beyond tlme and place, constltuted ImpermIssIble bolstenng WhIle In Douglas 

and SmIth v State, 386 S C 562, 689 S E 2d 629 (2010), the bolstenng centered on the 

forensIc IntervIewer herself, here the chIld's In court testlmony was Improperly bolstered 

by her out of court forensIc IntervIew 

As seen, dunng the tnal and dunng the forensIc IntervIew, the chIld went far 

beyond the pnor conSIstent statement of a sexual assault vIctlm that was lImIted was to 

tlme and place See State v Jeffcoat, 350 S C 392,565 S E 2d 321 (Ct App 2002), State 

v WhIsonant, 335 S C 148,515 S E 2d 768 (Ct App 1999) 

The forensIc IntervIew In thIS case graphIcally bolstered the chIld's tnal court 

testImony As seen above, the chIld Said many of the same thIngs In the out-of-court 

forensIc IntervIew that she repeated In her tnal testlmony The VIdeotaped forensIc 

IntervIew presented the JUry wIth a sympathetlc forenSIc IntervIewer elICItlng the same 

story the chIld told at tnal The evIl, agaIn, of Improper bolstenng IS that the JUry WIll 

ImpermIssIbly thInk that because It hears the same testlmony or story more than once that 

It more than lIkely IS true That IS a bogus reason for JudgIng credIbIhty The chIld's out 

of court statements dunng the forensIc IntervIew were hIghly prejUdICial, and the SolICItor 

argued the conSIstency of her statements out of court and In court to the JUry Appellant 

should be granted a new tnal 

55 



CONCLUSION 

By reason ofthe foregomg arguments, appellant's convlctlOn should be reversed 

and thIS case remanded to the Greenvll1e County Court of General SesslOns for a new 

tna1 

Respectfully submItted, 

Robert M Dudek 
ChIef Appellate Defender 

ATTORNEY FOR APPELLANT 

ThIS 23rd day of June, 2011 
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