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STATEMENT OF ISSUES ON APPEAL 

I The three Judge panel of the Court of Appeals sIttmg as the 

RevIewmg AuthorIty correctly determmed that the exceptIOn for 

( 

consent by a party mcluded VICarIOUS consent by a parent for a chIld 

II The RevIewmg AuthorIty correctly apphed the doctrIne of VIcarIOUS 

consent m the mstant case (Appellant's Issues 2 and 3) 

III The RevIewmg AuthorIty dId not vIolate Appellant's rIght to prIvacy 

by definmg consent to mclude Vicanous consent and allowmg the 

recordmg of Appellant's conversatIOn wIth the mmor vIctim 

IV The VIdeotape of the forenSIC mterview was properly admItted and 

dId not ImpermIssIbly bolster the mmor VIctim's testimony 
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STATEMENT OF THE CASE 

The GreenvIlle County Grand Jury mdicted Appellant on one count of crImmal 

sexual conduct wIth a mmor m the first degree He proceeded to trIal before the Honorable 

C VIctor Pyle Durmg a pretrIal hearIng, Appellant moved to suppress a tape recordmg of 

a conversatIOn between hImself and the mmor VIctim Judge Pyle granted the motion to 

suppress on March 11, 2009 

The State filed a Notice of Appeal on March 19,2009 Subsequently, the State filed 

a motion to vacate the suppressIOn ruhng and reqUire the filmg of the suppreSSIOn motion 

pursuant to sectIOn 17-30-110 of the South Carolma Code The South Carolma Court of 

Appeals Issued an order findmg the CIrCUIt court lacked JUrISdICtIOn to hear the suppreSSIOn 

motion because JurIsdIctIOn was gIven to the ReVIeWing AuthOrIty under sectIOn 17-30-110, 

vacatmg Judge Pyle's suppreSSIOn order, and dIrectmg Appellant to file a motion to suppress 

m the Court of Appeals pursuant to the provlSlons of the WIretap act The Order also set for 

the brIefing and heanng schedule for the motion 

Appellant filed a motion to suppress pursuant to the wIretap act and sectIOn 17-30-

110 Upon receIpt of the motion, ChIef Judge the Honorable Kaye G Hearn deSIgnated the 

Honorable Paula H Thomas and the Honorable AphrodIte K Konduros to SIt WIth her as the 

RevIewmg AuthOrIty to conSIder the motIOn The RevIewmg AuthOrIty held a suppreSSIOn 

hearmg on July 22,2009 The RevIewmg AuthOrIty Issued a wntten order on July 27,2009, 

denymg Appellant's motion to suppress concludmg the consent exceptIOn to the wIretap 

statute mcluded VIcarIOUS consent by a parent 
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Appellant then proceeded to trIal a second tIme before the Honorable John C Few 

and a Jury on November 2-4,2009 On November 4,2009, the JUry found Appellant gUIlty 

of cnmmal sexual conduct wIth a mmor m the first degree and Judge Few sentenced hIm to 

thIrty years m pnson ThIS appeal followed and the case was certIfied to the South CarolIna 

Supreme Court on motIon of Appellant 
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STATEMENT OF FACTS 

The mmor vIctIm IS Appellant's daughter (T 153, R 158) In the summer of2007, 

she dIsclosed to her mother that Appellant had sexually abused her The mmor vIctIm 

mdicated one tIme when she was at her aunt's house, Appellant sexually abused her when 

she was eIther five or SIX The dIsclosure was prompted by the mmor vIctIm readmg a book 

her mother checked out of the hbrary whIch dIscussed good and bad secrets (T 163-167, R 

168-172) 

The mmor vIctIm and her mother confronted Appellant on the phone regardmg the 

dIsclosure and he demed It occurred (T 168-169, R 173 -174) The mmor vIctIm's mother 

told her step-father about the abuse, and the two decIded they would record the phone calls 

commg mto the home (T 171, 219, R 176, 224) The mmor vIctIm's mother testIfied she 

recorded the calls because she dId not know what he was saymg to her and to decIde whether 

Appellant needed to be around the mmor VIctIm (T 171, R 176) The mmor vIctIm's step­

father testIfied the recordmgs were to enable them to deCIde the nght thmg to do for the 

mmor VIctIm (T 219-220, R 224-225) He further explamed he sought to obtam as much 

mformatIon as possIble to best help the mmor VIctIm try to go forward wIth counselmg or 

whatever she needed (7122T 29-30, R 55-56) 

In one of the phone calls, the mmor VIctIm and Appellant dISCUSS what he dId to her 

The mmor VIctIm's step-father recorded the conversatIOn WIthout eIther party's knowledge 

on an extensIOn m the bedroom After recordmg the conversatIOn, they decIded they needed 

to Involve the pohce (T 174-176, 221-222, R 179-181, 226-227) 
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Detective Bradford wIth the GreenvIlle PolIce Department met wIth the mmor vIctim 

and her mother (T 239, R 244) He referred the mmor vIctim for a forensIc mterview wIth 

the ChIld Advocacy Center (T 239, R 244) The chIld mformed Detective Bradford she 

was abused at her aunt's house when she was between the ages of five and SIX (T 241, R 

246) Detective Bradford receIved the mIcro-cassette tape used by the mmor VIctim's step­

father to record the conversatIOn between Appellant and the mmor VIctim (T 243-244, R 

248-249) 

Detective Bradford brought Appellant m for questIOnmg and read hIm hIS MIranda 

warnmgs Appellant SIgned a waIver of hIS nghts and agreed to talk WIth the detective 

Appellant then asked what was on the recordmg Detective Bradford asked Appellant what 

he meant regardmg what he saId on the recordmg and Appellant responded that he was not 

m hIS nght mmd when he dId what he dId Appellant then tned to explam that he was 

talkmg about somethmg else that happened and was not talkmg about anythmg sexual 

(T 248-249, R 253-254) 

The mmor VIctim explamed she was at her aunt's house when she was five or SIX 

(T 290-291, R 295-296) She testified she was sleepmg and her father woke her up He 

asked her If she wanted to see hIS lIttle fnend She Said he turned around and when he turned 

back to face her, hIS pems was exposed and he asked her to suck It She mdicated she dId 

and he asked her to do It agam She dId and then they laid back down (T 292, R 297) 

When they laId down, Appellant was behmd her and asked her to move up and down 

When she dId, she felt somethmg agamst her bottom (T 294-295, R 299-300) She 

mdicated he dId not penetrate her When she started to fall asleep, however, Appellant woke 
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her up and told her she had to keep gomg She stated she started to fall asleep and he agam 

woke her up ThIs tIme when she asked "what was It," Appellant responded "nevermmd" 

and then started crymg (T 295-296, R 300-301) The mmor vIctIm asked hIm what was 

wrong and Appellant asked her to forgIve hIm She Said It was okay and he Said "no, It'S not 

okay" (T 296, R 301) 
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ARGUMENT 

I The three Judge panel of the Court of Appeals sIttmg as the 
Revlewmg Authority correctly determmed that the exceptIOn for 
consent by a party mcluded vicarious consent by a parent for a 
chIld 

Appellant mamtams the revIewmg authonty erred m findmg the consent exceptIOn 

to the wIretap act mcludes Vicanous consent by a parent for a chIld The South Carolma 

LegIslature adopted the language of the federal statute knowmg the federal courts have 

mterpreted consent to mclude Vicanous consent Further, gIven the constitutIOnal nghts and 

pnvIleges of a parent and guardian to act m the best mterest of theIr chIldren, definmg 

consent to mclude Vicanous consent IS m keepmg WIth the pubhc pohcy of thIS State 

Fmally, and as an alternative ground, the statute may be consIdered ambIguous, and 

therefore, thIS Court should construe consent to mclude Vicanous consent 

In 2002, the South Carohna LegIslature passed the "South Carolma Homeland 

SecurIty Act" WIth a dual purpose 1) to ensure the safety of the CItizens of South Carolma, 

and (2) to provIde law enforcement, pubhc health offiCIals, and other emergency workers 

WIth the proper means and tools to enable them to protect and defend South Carohna and her 

CItizens whIle preservmg mdividual constitutIOnal nghts and hberties See 2002 South 

Carolma Laws Act 339 § 2 As part of the Act, section 17-30-20 of the South Carohna Code 

(2002Y provIdes 

Except as otherwIse specIfically provIded m thIS chapter, a 
person who commIts any of the followmg acts IS gUIlty of a 

IThe sectIOn was amended III 2010 but the amendment does not Impact the case at hand 
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felony and, upon convIctIon, must be punIshed as provIded m 
SectIOn 17-30-50 of thIs chapter 

(l) mtentIOnally mtercepts, attempts to mtercept, or procures 
any other person to mtercept or attempt to mtercept any WIre, 
oral, or electromc communIcatIOn 

Further, the WIretap Act proVIdes 

(C) It IS lawful under thIS chapter for a person not actmg 
under color of law to mtercept a WIre, oral, or electromc 
commumcatIOn where the person IS a party to the 
commumcatIOn or where one of the partIes to the 
commumcatIOn has gIven pnor consent to the mterceptIOn 

S C Code Ann § 17-30-30(C) (2002) 

The RevIewmg Authonty correctly found the tape admIssIble under the doctnne of 

Vicanous consent, whereby the mmor's parent or guardIan may consent to the mterceptIOn 

of a commumcatIon on behalf of the mmor Appellant argues because there IS no explIcIt 

statutory prOVISIOn creatmg a VIcarIOUS consent exceptIOn the legIslature mtended to exclude 

all other exceptIOns However, the Issue IS not whether the legIslature meant to adopt 

another exceptIOn, mstead thIS Court IS determmmg whether the present consent exceptIOn 

IS satIsfied when the consent of a mmor party to the conversatIOn IS gIven by that mmor's 

parent or guardIan 

"The cardmal rule of statutory constructIOn IS a court must ascertam and gIve effect 

to the mtent of the legIslature" State V Scott, 351 S C 584, 588, 571 S E 2d 700, 702 

(2002)(cItmg Charleston County Sch DISt V State Budget and ControlBd, 313 SCI, 437 

S E 2d 6 (1993)) 

All rules of statutory constructIOn are subservIent to the 
maXIm that legIslatIve mtent must prevaIl If It can be 
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reasonably dIscovered m the language used A statute's 
language must be construed m lIght of the mtended purpose 
of the statute Whenever possIble, legIslatIve mtent should be 
found m the plam language of the statute Itself 

State v PIttman, 373 S C 527,561,647 S E 2d 144, 161 (2007) (mternal CItatIOns omItted) 

There IS no South CarolIna authonty consldenng the Issue of whether the consent 

exceptIOn mcludes Vlcanous consent by a mmor's parent As a result, the Court may look 

to other JunsdictIOns for gUIdance The South CarolIna WIretap Act was part of the South 

Carolma Homeland Secunty Act and IS modeled nearly IdentIcally after the federal statute 

The federal statute reads 

(1) Except as otherwIse specIfically provIded m thIS chapter 
any person who- -
(a) mtentIOnally mtercepts, endeavors to mtercept, or procures 
any other person to mtercept or endeavor to mtercept, any 
WIre, oral, or electromc commumcatIOn, 

18 USC A § 2511 The federal statute, Just as the South CarolIna statute, provIdes for a 

one party consent exceptIOn 

(d) It shall not be unlawful under thIS chapter for a person not 
actmg under color of law to mtercept a WIre, oral, or 
electromc communIcatIOn where such person IS a party to the 
commumcatIOn or where one of the I partieS to the 
commumcatIOn has gIven pnor consent to such mterceptIOn 
unless such commumcatIOn IS mtercepted for the purpose of 
commlttmg any cnmmal or tOrtIOUS act m VIOlatIOn of the 
ConstItutIOn or laws of the Umted States or of any State 

18 USC A § 2511 (2)( d) In draftmg thIS consent exceptIOn, the federal courts have found 

"Congress mtended the consent reqUIrement to be construed broadly" Gnggs-Ryan v SmIth, 

904 F 2d 112, 116 (1st CIr 1990), Umted States v Amen, 831 F 2d 373,378 (2d Clr 1987) 
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In detennmmg the applIcatIOn of the consent exceptIOn to a SItuatIOn m whIch a 

parent mtercepted the commumcatIOn of a chdd, the federal courts detennmed consent 

mcluded Vlcanous consent by the parent The first case to dISCUSS tins Issue was Thompson 

v Dulaney, 838 F Supp 1535 (D Utah 1993) In Thompson, the court held VIcarIOUS 

consent was pennlsslble under the federal statute because of the parent or guardIan's duty 

to act m the best mterest of theIr chIld 

Id at 1544 

Thus, as long as the guardIan has a good faIth baSIS that IS 
objectively reasonable for belIevmg that It IS necessary to 
consent on behalf of her mmor chddren to the tapmg of the 
phone conversations, Vlcanous consent wIll be pennlsslble m 
order for the guardIan to fulfill her statutory mandate to act m 
the best mterests of the chIldren 

Pollock v Pollock, 154 F 3d 601 (6th Clr 1998), IS the leadmg case regardmg the 

~Vlcarlous-consent doctnne m the context of the federal wIretap statute In Pollock, the 

plamttff was the chdd's stepmother and the defendant was the chdd's mother The 

stepmother appealed the tnal court's detennmatIOn that the mother had not VIOlated TItle III 

of the Ommbus Cnme Control and Safe Streets Act, 18 USC § 2511 when she recorded 

conversatIOns between her daughter and the plamtIff In upholdmg the tnal court's declSlon, 

the court of appeals looked to federal and state case law m whIch the VIcarIOus-consent 

doctnne had been applIed to both federal and state wIretap statutes Pollock, 154 F 3d at 

608-610 The court adopted the rule set out m Thompson 
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It IS Important to note both Thompson and Pollock2 were decIded well before the 

South Carolma LegIslature decIded to adopt almost verbatIm the language used m the federal 

statute for sectIOn 17-30-30(C) The legIslature clearly knew the mterpretatIOn of the federal 

statute by the courts and, as a result, made a conscIOUS declSlon to adopt the language m the 

federal statute ThIS IS a very clear mdicatIOn the legIslature mtended consent m the 

exceptIOn of sectIOn 17-30-30(C) to mclude VIcarIOUS consent 

Further, It IS well estabhshed the parent has the nght and duty to act m the best 

mterest of the chIld The Umted States Supreme Court has made It clear the Importance of 

the parent/chIld relatIOnshIp and the nghts of the parent to control the care and upbrmgmg 

of the cruld See Troxel V GranVIlle, 530 U S 57,66 (2000), (cItmg Stanley V IllmOIs,405 

US 645,651 (1972)) ("It IS plam that the mterest of a parent m the compamonshIp, care, 

custody, and management of her or her cruldren 'come[s] to thIS Court With a momentum for 

respect lackmg when appeal IS made to hberties wruch denve merely from sruftmg economIC 

arrangements"') (CItatIOn omItted), Wasrungton V Glucksberg, 521 US 702, 720 (1997) ("In 

a long lme of cases, we have held that, m addItIon to the speCIfic freedoms protected by the 

BIll of RIghts, the 'hberty' speCIally protected by the Due Process Clause mcludes the ngh[t] 

to dIrect the educatIon and upbnngmg of one's chIldren "), Santosky V Kramer, 455 U S 

745, 753 (1982) (discussmg "[t]he fundamental hberty mterest of natural parents m the care, 

custody, and management oftheu chIld"), Parham V J R, 442 U S 584,602 (1979) ("Our 

Junsprudence rustoncally has reflected Western cIvIhzatIOn concepts of the famIly as a umt 

2 Campbell V PrIce, 2 F Supp 2d 1186 (E DArk 1998) and Wagner v Wagner, 64 F Supp 2d 
895 (D Mmn 1999) are two other federal cases adoptmg the doctrme of VIcarIOUS consent as 
establIshed m Thompson and Pollack that predate the adoption of South CarolIna's Wiretap Act 

11 



WIth broad parental authonty over mmor cluldren Our cases have cons1stently followed that 

course"), OUlllom v Walcott, 434 U S 246,255 (1978) ("We have recogruzed on numerous 

occaSIOns that the reiatIOnsh1p between parent and ch1ld 1S constItutIOnally protected"), 
I 

W1sconsm v Yoder, 406 US 205, 232 (1972) ( "The h1story and culture of Western 

c1v1hzatIOn reflect a strong trad1tIOn of parental concern for the nurture and upbrmgmg of 

then chIldren Th1s pnmary role of the parents m the upbnngmg of the1r ch1ldren 1S now 

estabhshed beyond debate as an endunng Amencan trad1tIOn") Further, parents have a duty 

to protect then chIldren because chIldren "often lack the expenence, perspectIve, and 

Judgment to recogmze and aVOId chOIces that could be detnmental to them" Bellott1 v 

Baud, 443 U S 622, 635 (1979) 

South Carolma Courts have long held the reiatIOnsh1p between the parent and chIld 

1S to be protected and the parent 1S to have the nght and duty to act to protect, care, and rruse 

the chIld See Gary v James' Executors, 4 S C Eq 185, 195 (1811) ("The legal dutIes of 

a parent are to mamtrun, protect and educate the chIld "), Camburn v Sm1th, 355 S C 574, 

579, 586 S E 2d 565, 567 (2003) (acknowledgmg parental role as defined m Troxel v 

GranvIlle, 530 U S 57, 66 (2000)), Loe v Mother. Father. & Berkeley County Dept of Soc 

Servs, 382 S C 457,463,675 S E 2d 807,811 (Ct App 2009), cert dented (Nov 5,2010) 

(same), State v Claypoole, 371 S C 473,639 S E 2d 466, 468 (Ct App 2006) (findmg "the 

nature of the parent-ch1ld reiatIOnsh1p places a legal duty upon the parent to take all 

reasonable steps to protect the cluld from harm") (CItmg State v Wa1den, 306 N C 466,293 

S E 2d 780 (1982)) 
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As a result, any mterpretatIOn of sectIOn 17-30-30(C) should be made m light of the 

long standmg public policy to allow parents to dIrect the care and upbrmgmg of theIr 

chIldren and to act m theIr best mterest for theIr protectIOn Allowmg the recordmg of a 

conversatIOn, such as the one m the mstant case where sexual abuse IS believed to have 

occurred, should be allowed m order for the parent to best asSISt the cruld m recovery as well 

as to protect the chIld from the possIbIlity of future harm 

Fmally, the vast maJonty of other JUrIsdIctIons that have exammed thIS Issue have 

concluded the consent exceptIOn mcludes Vicanous consent by a parent on behalf of a cruld 

Some have done so m the context of custody dIsputes See SIlas v SIlas, 680 So 2d 368, 

371(Ala CIV App 1996) (applymg the VIcarIOUS consent doctnne to the state mterceptIOn 

of commumcatIOns act where one parent recorded a conversatIOn between the mmor chIld 

and the other parent), SmIth v SmIth, 923 So 2d 732, 740 (La Ct App 2005), (same), 

Cacclarelh v Bomface, 737 A 2d 1170, 1176 (N J Super 1999), (same), Kroh v Kroh,567 

S E 2d 760, 764 (N C Ct App 2002) (same) Several states have applIed It m the cnmmal 

arena See State v Spencer, 737 N W 2d 124, 134 (Iowa 2007) (findmg defimtIOn of consent 

mcludes VIcarIOUS consent and reversmg an order suppressmg tape recordmg of mmor's 

phone call), Alameda v State, 235 S W 3d 218 (Cnm Ct App Tx 2007), State v Dmz, 

706A 2d 264, 265 (N J Super 1998) 

Very few states have found the consent exceptIOn does not allow a parent to consent 

on behalf of a mmor chIld The cases, however, are readIly dIstmgUIshable from the case at 

hand In both State v ChrIstensen, 102 P 3d 789, 796 (Wash 2004) and WIlliams v 

WillIams, 603 N W 2d 114, 116 (MICh App 1999), the court declIned to find VIcarIOUS 
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consent was sufficIent The statutes of both states, however, reqUire more than a smgle 

party's consent m order to record the telephone call and are, therefore, readIly dIstmgmshable 

from South Carolma's one-party consent statute AddItIonally, m W Va Dep't of Health 

& Human Res ex reI Wnght v DavId L, 453 S E 2d 646, 648 (W Va 1994), the Court 

found a father dId not have the authonty to consent on behalf of hIS chIldren to the 

mterceptIOn of conversatIOns between hIS chIldren and theIr mother The case easIly 

dIstmgUIshable from the facts of the current case because the father made the recordmg m 

the mother's home where the chIldren resIded and not m the father's own resIdence 

As a result, the great weIght of authonty, especially the federal authonty whIch all 

was decIded pnor to the South Carolma LegIslature's adoptIOn of the federal statute, hes m 

favor of thIS Court findmg consent as used m sectIOn 17-30-30 mcludes Vicanous consent 

by a parent The RevIewmg Authonty correctly determmed the standards as expressed m the 

federal cases, such as Pollack, should be controlhng as those are the standards m place when 

the legIslature adopted South Carohna's statute 

As an alternatIve sustammg ground, thIS Court may determme the word consent IS 

ambIguous as It IS not defined and nothmg m the statute mdicates the age or abIhty of a 

mmor to consent If the Court determmes the defimtIOn IS ambIguous, the State submIts It 

should look to the federal defimtIon and those states that have construed the defimtIOn of 

consent and find VIcarIOUS consent was mtended by the legIslature 
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II The ReviewIng Authority correctly appbed the doctrIne of 
VicariOUS consent In the IDstant case (Appellant's Issues 2 and 3) 

Appellant contends the RevIewmg AuthorIty erred m findmg the vIctIm's mom and 

step dad could vIcarIously consent on her behalf m thIS case He mamtams there was no 

findmg the mmor vIctIm lacked the capacIty to consent or that the parents met theIr burden 

to VIcarIOusly consent on behalf of the mmor The State presented ample eVIdence the 

parents operated m the best mterest of the chIld and possessed a good faIth baSIS that was 
J 

objectIvely reasonable for behevmg It was necessary to consent on behalf of the mmor cruld 

to the tapmg of the phone conversatIOns 

I Capacity to Consent 

Appellant mamtams the RevIewmg AuthOrIty faIled to make a findmg the mmor 

VIctIm lacked the capaCIty to consent prIor to applymg the doctrIne of VIcarIOUS consent to 

allow a parent to consent on her behalf There IS no reqUIrement under any of the case law 

rehed on by the ReVIew Authonty, nor should there be any reqUIrement, of a speCIfic findmg 

the mmor VIctIm lacked capaCIty to consent The Issue IS whether the parent has a good fruth, 

objectIvely reasonable baSIS for behevmg that It IS necessary and m the best mterest of the 

chIld to consent on behalf of hIS or her mmor chIld to the tapmg of telephone conversatIOns, 

and not whether the chIld has the capaCIty to consent 

Several courts have dIscussed the age of the chIld The courts have held that the 

abIhty of the chIld to consent IS not mutually exclUSIve of the parent's abIhty to VIcarIOusly 

consent for the chIld See Pollack, 154 F 3d at 610 (findmg the doctrIne may apply to a 

fourteen year old mmor statmg "It would be problematIc, however, for the Court to attempt 
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to lImIt the applIcatIOn of the doctnne to chIldren of a certam age, as not all chIldren develop 

emotIOnally and mtellectually on the same tImetable, and we declme to do so "), Alameda 

v State, 235 S W 3d at 223 (findmg the doctrme may apply to a twelve year old mmor 

statmg "A mmor's actual abIlIty to consent does not preclude her mother's ablhty to 

VIcarIOusly consent on her behalf"), see also, Spencer, 737 N W 2d at 134 (findmg a parent 

may VIcarIOusly consent to recordmg a thIrteen year old mmor) , Campbell, 2 F Supp 2d 1186 

(findmg Vlcanous consent on behalf of a twelve year old mmor IS appropnate) 

Nothmg 10 the Pollack or Thompson standard reqUIres a speCIfic findmg the chIld 

lacked the capaCIty to consent, but clearly the age of the chIld could be a factor 10 

determmmg whether the parent has a good faIth, objectIvely reasonable baSIS for belIevmg 

that It IS necessary and 10 the best mterest of the chIld to consent on the chIld's behalf The 

analYSIS of whether the actIOns of the mmor vIctIm's mother and step-father met thIS 

reqUIrement are addressed 10 the next sectIOn 

In thIS case, however, even If the lack of capaCIty IS a reqUIred findmg, the eVIdence 

clearly would support based on a totahty of the CIrcumstances that the chIld lacked capaCIty 

The chIld was merely eleven years old and was confrontmg abuse by her father He was 
1 

mvolved 10 a phone conversatIOn explammg hIS actIOns and seekmg to keep her from gomg 

any farther WIth the allegatIOns (Tape Recordmg Transcnpt pages 1-19, R 429-447) As 

a result, even If capaCIty to consent should be conSIdered thIS Court should find the mmor 

VIctIm's capaCIty to consent was hmlted gIven the CIrcumstances she faced 
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II Pollack Standard 

Appellant asserts the Revlewmg Authonty erred when It ruled the State met Its 

burden of establIshmg the mmor vIctim's mother had a good faIth, objectively reasonable 

basIs for belIevmg that It was necessary and m the best mterest of the chIld to consent on 

behalf of her mmor chIld to the tapmg of telephone conversatIOns The State, however, 

presented ample eVIdence demonstratmg the recordmg met the standard artIculated by 

Pollack and the other cases, and the RevIewmg Authonty correctly found the mmor vIctIm's 

mother and step-father could vIcarIOusly consent on her behalf for the recordmg of the 

telephone conversatIon 

As stated above, the State must demonstrate the parent has a good faIth, objectIvely 

reasonable baSIS for belIevmg that It IS necessary and m the best mterest of the chIld to 

consent on behalf of hIS or her mmor chIld to the tapmg of telephone conversatIOns The 

State presented the testImony ofthe mmor VIctIm's mother and step-father to demonstrate 

the good faIth reason why they recorded the phone call and why It was m the mmor vIctIm's 

best mterest 

The mmor VIctIm and her mother called Appellant and confronted hIm WIth the 

allegatIons (T 169, R 174) The mmor VIctIm's mother testIfied Appellant talked to the 

mmor VIctIm and she told hIm she remembered what he dId The mmor VIctIm's mother 

mdlcated the VIctIm was "crymg real bad" when the conversatIOn ended (T 170, R 175) 

The mmor vIctim's mother testIfied the chIld was crymg a lot and they talked about gettmg 

her help and gettmg her counselmg (T 173, R 178) 
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The mmor vIctIm's mother testIfied she recorded the calls because she dId not know 
\ 

what Appellant was saymg to her She was worned about whether to contmue allowmg 

Appellant to be around the mmor vIctIm (T 171, R 176) The mmor vIctIm's step-father,""" 

testIfied the recordmgs were to enable them to decIde the nght thmg to do for the mmor 

vIctIm (T 219-220, R 224-225) He further explamed he sought to obtam as much 

mformatIOn as pOSSIble to best help the mmor vIctIm try to go forward WIth counsehng or 

whatever she needed (7/22T 29-30, R 55-56) The mmor vIctIm was crymg and her mother 

and step-father were concerned She alleged her father sexually abused her and they needed 

to know what was happenmg now If anythmg to determme whether to allow her around hIm 

As the mother explamed, she dId not know what was bemg saId on the phone call 

As It turned out, Appellant was explammg the excuses for why he commItted the sexual 

assault agamst the mmor VIctIm, but was also telhng the mmor VIctIm "You don't dISCUSS 

tills WIth nobody else, you hear me?" He contmued "ThIS IS you daddy talkmg to you and 

then you know urn, you know you Just don't have to talk about It no more, you hear me?" 

(Tape Recordmg Transcnpt p 5, R 433) He contmued to talk to the mmor VIctIm about 

hopmg to be able to see her agam and hopmg that her mom WIll let her come around He 

tells her they don't need anyone else to become mvolved (Tape Recordmg Transcnpt p 16, 

R 444) Appellant then tells the mmor VIctim agam "Okay, remember we don't have to 

dISCUSS nothmg WIth nobody else about anythmg You hear me? Just gonna move past 

It" (Tape Recordmg Transcnpt p 16-17, R 444-445) So the mother's concern that she dId 

not know what Appellant was telhng the mmor VIctIm was well founded as he attempted to 
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make excuses for hIS behavIOr and get hIS daughter to allow the mCIdent to be put m the past 

wIthout mvolvmg anyone else 

Appellant had IlhcIt sexual relatIOns wIth a mmor and cannot reasonably expect that 

the mmor vIctIm's mother WIll not try to obtam mformatIOn concernmg her welfare by 

recordmg potentIally revealmg telephone conversatIOns The mother and step-father clearly 

acted out of concern for the mmor VIctIm's well-bemg and m hopes offindmg out the full 

story to allow them to best help her movmg forward 

The State presented ample eVIdence the mother and step-father acted WIth a good 

faIth, objectIvely reasonable baSIS for behevmg that It was necessary and m the best mterest 

of the chIld to consent on the chIld's behalf to the recordmg of the conversatIOn WIth 

Appellant TheIr motIves were clearly not as Appellant has attempted to portray, but were 

m keepmg WIth theIr duty to protect theIr daughter from harm and to care and raise her m the 

best manner possIble See, BellottI, 443 U S at 635, Qm:y, 4 S C Eq at 195, Camburn, 355 

SCat 579, 586 S E 2d at 567 Accordmgly, the RevIewmg Authonty correctly determmed 

"Mother and step-father's motIve for recordmg the conversatIOn was to aSSIst them m 

counsehng daughter and to protect daughter from harm" (Order of Court of Appeals 

Denymg MotIon to Suppress, R 532) The RevIewmg Authonty's declSlon denymg the 

motIon to suppress because the mother and step-father properly VIcarIOusly consented to the 

recordmg of the conversatIOn should be affirmed 
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III The Revlewmg Authority did not violate Appellant's right to 
privacy by defimng consent to mclude VicariOUS consent and 
allowmg the recordmg of Appellant's conversation with the 
mmor victim 

Appellant contends the recordmg of the conversatIOn between hImself and hIS 

daughter vIOlated hIS nght to pnvacy under ArtIcle I, SectIOn 10 of the South Carolma 

ConstitutIOn South Carohna has provIded for one-party consent to recordmg of 

conversatIOns, as a result, when one party consents eIther expressly or vicanously, the nghts 

of the other party are not vIOlated Accordmgly, the admIssIOn of the recordmg does not 

VIolate Appellant's nght to pnvacy 

The South Carolma ConstItutIOn proVIdes 

The nght of the people to be secure m theIr persons, houses, 
papers, and effects agamst unreasonable searches and seIzures 
and unreasonable mvasIOns of pnvacy shall not be VIOlated, 
and no warrants shall Issue but upon probable cause, 
supported by oath or affirmatIOn, and partIcularly descnbmg 
the place to be searched, the person or thmg to be seIzed, and 
the mformatIOn to be obtamed 

S C Const art I, § 10 ThIS Court has held "by artICulatmg a specIfic prohIbItion agamst 

'unreasonable mvaSIOns of pnvacy,' the people of South Carolma have mdicated that 

searches and seIzures that do not offend the federal ConstitutIOn may stIll offend the South 

Carohna ConstitutIOn resultmg m the exclUSIOn of the dIscovered eVIdence" State V 

Forrester, 343 S C 637,644,541 S E 2d 837,841 (2001) 

South Carohna, however, has never been wllhng to extend thIS nght to pnvacy to 

mformatIOn voluntarIly dIsclosed by a party to a conversatIOn In State V Andrews, 324 S C 

516,479 S E 2d 808 (Ct App 1996), the Court of Appeals found a party to a telephone 
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conversatIOn may record the conversatIOn and tum the tape over to polIce The Court ruled 

the tape may be admItted Into eVIdence because the recordIng dId not vIOlate the recorded 

party's nght to pnvacy 

The Andrews Court relIed In part on thIS Court's decIsIOn In Mays V Mays, 267 S C 

490,229 S E 2d 725 (1976), In whIch thIS Court held 18 USC A § 2511(2)(d) "makes It 

clear that one party to a telephone conversatIOn may lawfully tape the conversatIon Without 

the other's knowledge or permISSIon and subsequently dIsclose It" The analysIs used by tills 

Court In Mays to find the recordmg admIssIble would also apply to any alleged VIOlatIOn of 

the South CarolIna Statute gIVen ItS SImIlarIty to the federal statute AddItIonal support can 

be found In Southern Bell Tel and Tel Co V Hamm, 306 S C 70,409 S E 2d 775 (1991), 

In whIch thIS Court concluded InformatIOn voluntanly turned over to another party may be 

dIsclosed by that party WIthout vIOlatmg the nght to pnvacy 
r 

AccordIngly, the ReVIeWIng Authonty properly admItted the telephone recordIng 

Once It was admItted under sectIOn 17-30-30 and the doctnne of VIcarIOUS consent, the 

recordIng by the VIctIm's mom and step-father dId not VIolate Appellant's nght to pnvacy 
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IV The videotape of the forensIc mtervlew was properly admitted 
and did not Impermissibly bolster the mmor victim's testimony 

Appellant contends the tnal court erred m admIttmg the forensIc mterview of the 

chIld vIctIm pursuant to sectIOn 17-23-175 of the South Carolma Code The statute assumes 

a level of bolstenng wIll occur by requmng the chIld to testIfy m addItIon to the admIsSIOn 

of the vIdeotape of the forensIc mterview The tnal court properly admItted the vIdeotape 

m thIS case as there has been no challenge to whether the State met the reqUirements for 

admISSIOn, and ItS admISSIOn dId not constItute ImpermIssIble bolstenng 

The admIsSIOn or exclUSIOn of eVIdence IS WIthm the dIscretIOn of the tnal court and 

Will not be reversed on appeal absent an abuse of that dIscretIOn State V Saltz, 346 S C 114, 

551 S E 2d 240 (2001) An abuse of dIscretIOn occurs when the tnal court's rulmg IS based 

on an error oflaw State V McDonald, 343 S C 319, 540 S E 2d 464 (2000) 

In general, the admISSIon of a pnor conSIstent statement has been held to be hearsay 

and, when the statement has been admItted for the sole purpose of bolstenng the credIbIhty 

of a CruCIal Witness, the error m admISSIon IS not harmless See e g , State V Foster, 354 S C 

614,582 S E 2d 426 (2003) (holdmg the admISSIOn ofa Witness's pnor conSIstent statement, 

wruch clearly bolstered her cruCIal tnal testimony, could not be conSIdered harmless error), 

Jolly V State, 314 S C 17,443 S E 2d 566 (1994) 

SectIOn 17-23-175, however, proVIdes for the admISSIOn of the VIdeotape of a chIld 

VIctim of a sex cnme when certam cntena are met SpeCIfically, the statute reads 

A) In a general seSSIOns court proceedmg or a dehnquency 
proceedmg m famIly court, an out-of-court statement of a 
chIld IS admISSIble If 
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(l) the statement was gIven m response to questIOnmg 
conducted durmg an mvestigative mterview of the child, 
(2) an audIo and vIsual recordmg of the statement IS preserved 
on film, vIdeotape, or other electronIc means, except as 
prOVIded m subsectIOn (F), 
(3) the cruld testifies at the proceedmg and IS subject to cross­
exammatIOn on the elements of the offense and the makmg of 
the out-of-court statement, and 
(4) the court finds, m a hearmg conducted outSIde the 
presence of the JUry, that the totality of the clfcumstances 
surroundmg the makmg of the statement provIdes 
partIcularIzed guarantees of trustworthmess 

S C Code Ann § 17-23-175 (Supp 2007) (emphasIs added) AddItionally, the South 

Carolina Rules of EVIdence speCIfically state that they can be preempted by statute or other 
( 

rule See Rule 101, SCRE ("Except as otherwIse provIded by rule or by statute, these rules 

govern proceedmgs m the courts of South Carolina to the extent and wIth the exceptIOns 

stated m Rule 1101 ") 

"The cardmal rule of statutory constructIOn IS a court must ascertam and gIve effect 

to the mtent of the legIslature" State V Scott, 351 S C 584,588,571 S E 2d 700, 702 

(2002) 

All rules of statutory constructIOn are subservIent to the 
maXIm that legIslative mtent must prevail If It can be 
reasonably dIscovered m the language used A statute's 
language must be construed m light of the mtended purpose 
of the statute Whenever pOSSIble, legIslatIve mtent should be 
found m the plam language of the statute Itself 

State v PIttman, 373 S C 527,561,647 S E 2d 144, 161 (2007) (mternal CItatIOns omItted) 

The hearsay rules or any other rules of eVIdence are superseded by the statute m 

determmmg the admIssIbIlity of the VIdeotape It IS clear the legIslature mtended to allow 
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the vIdeotape mto eVIdence even though It will hkely constitute hearsay under Rule 801, 

SCRE, and may run afoul of other rules of eVIdence The legIslative enactment reqUIres the 

chIld to testIfy m addItion to admIttmg the VIdeotape, whIch demonstrates the LegIslature 

presupposed some bolstenng WIll naturally occur and the bolstenng was deemed acceptable 

AddItionally, the statute shows the LegIslature of our State has made a pubhc pohcy 

deCISIOn that admIttmg eVIdence of the child's pnor statement WIll be beneficIal to findmg 

the truth m sexual cnmes where there IS a child VIctim As a result, the court need not 

partake of the same analYSIS reqUIred of other eVIdence, and the VIdeotape should not be 

excluded on the basIS that It bolstered the mmor VIctIm's testImony See State V Russell, 383 

S C 447,451,679 S E 2d 542,544 (Ct App 2009) The VIdeotape was properly admItted 

because It clearly met the reqUIrements of sectIOn 17-23-175 3 The statute proVIdes the sole 

means for admIttmg the VIdeotape, and does not prohIbIt admISSIOn when the tape bolsters 

the credIbIhty of a WItness or the VIctim 

3 The State notes that there has not been a challenge on appeal to whether the VIdeotape met the 
cntena of sectIOn 17-23-175 and thIS unappealed findmg IS the law of the case See State v 
Sampson, 317 S C 423,427,454 S E 2d 721, 723 (Ct App 1995) (holdmg that an unchallenged 
rulIng, nght or wrong, IS the law of the case) 
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CONCLUSION 

For all of the foregomg reasons, It IS respectfully submItted that the Judgment and 

convIctIOn of the lower court be affirmed 
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