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APPELLANT'S STATEMENT OF ISSUE ON APPEAL
1. Did the trial judge err in permitting the State to introduce text messages allégedly sent from

Appellant's phone where the State failed to authenticate the messages?

II. Did the trial judge err in failing to direct abverdiét in Appellant's favor on the charges of
murder and possession of a wéapon during the commission of a violent .crime, where ’Fhe
evidence at trial or;ly showed Appellant's wife driving éro{md the homé where the decedent:’was
shot, where Appellant's DNA was found on the shotgun, and whére no evidence wés presented
| linking Appellant to thg actual shooting?
7
RESPONDENT'S COUNTERSTATEMENT OF ISSUES ON APPEAL

L. ‘The trial court properly admitted the nvon-hearsay ~'admissi6n of a party opponent in text
messages because the texts were sufﬁciently authcﬁﬁcated by a witness who identified the
telephone number he assocéiated with Appellant and offered corroborating exﬁinsic evidence

N

proving Appellant authored the texts.

II. The trial court did not abuse its discretion in denying the motion for the directed verdict
| : - »
because, viewing the evidence in the light most favorable to the State, a reasonable juror could

find Collins guilty of murder and possession of a weapon.



STATEMENT OF THE CASE

In April of 2016, a Beaufort County Grand Jury indicted Appellant, Samuel Collins, for
murder and possession of a weapon during a violent crime. (Indictments.) Appellant proceeded
to a jury trial on October 16, 2017, before the Honorable Brooks P. Goldmsith. Appellant was
represented by Mitchell Edward Farley, Esquire. (R. p. 2.) Assistant Solicitors Kimberly L.
Smith and Hunter Phelan Swansoﬁ; of the Fourteenth Circuit Solicitor's Office, represented the
State. R.p. 1)

The jury found Appellant guilty of murder and the weapons charge. (R. p. 326, lines 18-
25.) Judge Goldsmith éentenced Appellant to fifty years’ imprisonment for rr;\urder and a
concurrent term of five years for possession of a weapon during the commission of a violent
crime. (R. p. 334, line 20 — p. 335, line 2.)

Appellant filed a timely notice of appeal, and Appellate Defender Taylor D. Gilliam ﬁlled

the Initial Brief of Appellant on July 23, 2018. This Brief of Respondent follows.

/



\ STATEMENT OF FACTS B
‘ Officer Jeffrey Dickson responded to a call about a possible gunshot victim on October
28, '20'18, at a home on Pinecrest Way in Beaufort County. (R.’'p. 60, lines 3-17.) When he
arrived on the scene, Dickson approached the front door of the house, knocked on the door, and
was greeted by tWo occupants of the house, Roberts Vaux and‘Joseph Rueby. (R. p. 61, lines 5-
21.) The men told the officers their friend was on the back porch, outside the sliding glass‘ door
entry to the home. (R.‘p. 61, line 24 —p. 62, line 3.) The victim, Jon Chernol, was sitting upright
on an outdoor couch, legs cfossed, hands folded'in his lap, with a fatal shotgun wound to the
right side of his head. (R. p. 70, lines 4-13; p. 286, line 3 — p. 287, line 15.) While securing the
crime scene, Dickson noticed two shotgun shell casings in the backyard. (R. p. 63, lines 13-24; p.
63, line 25 — p. 64, line 77") One of the shell casings was spent and the other af)peared to be intact.
(R. p. 65, line 24 — p. 66, line 1.) Dickson also noticed what looked like shotgun blast damage to
the house next door to the victim’s house. (R. p. 66, lines 11-19.)
Roberts Vaux lived at the home and was a former business partner of the victim. (R. p.
71, line 9 — p. 72, line 15.) Vaux offered Chernol a place to live for a short period of time before
Chernol planned to mbve.in with hisv friend Joe Rueby. (R. p.v 72, lines 15-2{0.) On the night of
the murder, Vaux came-home at approximatel}[/ 6:00 pm, the men ate dinner, and then Vaux went
to bed. (R. p. 72, line 21 — p. 73, line 14.) Around 12:20 am, Vaux woke up to use the bathroom
and heard voices coming from the back porch. (R. p. 74, lines 2-9.) Chernol and Rueby were
sitting outside, talking about the upcoming move. (R. p. 76, lines 1-5.) Vaux went back to sleep,
but about twenty minutes later was awakenedvby two shots frém a shotgun. Vaux opened his

bedroom door, saw Rueby rush inside, and called 911. (R. p. 76, lines 20-25; p. 77, lines 1 —7.)

Afraid, Vaux then hid iﬁ the mastér bedroom cldset until the police arrived. (R.‘ p. 77, lines 15-



19.) Vaux later agreed to gon to the };olice station, give a staté:ment, submit his ciothing for
processing, and provide a DNA sample. (R. p. 78, lines 1-24.) |
Joe Rueby testified he knew Jon Cherol through their work. (R. p. 82, lines 1-22.) On the
night of the murder, Rueby got off work at approximately 11:30 pm and went to hang out with
Chernol at Vaux’s house. (R. p. 83, lines 2-19.) The mén we)nt outside to sit on the back porch
and talk, and Chernol mentioned a woman cafne by the house about a half an hour before Rueby
arrived. (R. p. 84, line 1 — p. 85, vline 2.) Rueby said sometime after Vaux returned inside, the
men were talking and he heard a noise that sounded like a gun racking. (R. p. 85, linesl3-‘16.)
- Rueby was looking at Chernol when he was shot, and Rueby thought he heard two shots from a
shotgun in quick succession. (R. p. 85, lines 17-24.) Rue‘t;y also went to the police station and
cooperated with the i‘nvestigation. (R. p. 87, line 12 — p. 88, line 17.)
The shotgun shells found at the scene were collected and swébbed for DNA. (R p. 96,
line 10 — p. 97, line 18.)ACrime scene investigatbfé found a footwear .impre.’ssioen in the soil near a
window of the residence and near the shotgun éhells. (R. p. 116, line 3 — p. 117, line 2; p. 120,
lines 19-723.) Investigatbrs also found a tire impression just off Master’s Way, the road that ran
perpendicular Pinecrest Way, where the residence was located. (R. p. 117, line 16 — p. 118, line
16.) A path led from the wooded area behind the residence to Master’s Way. (R. p. 120, lines 4-
7) |
Captain Babkiewicz explained how the investigation proceeded. After securing the scene
and contacting SLED, officers canvasing the neighborhood learned there were surveillance
videos of the area. (R. p. 174, lines 2-23.) One of vildeos shows a vehicle pulling in to the

victim’s house. (R. p. 177, lines 23-25.) Babkiewicz’s investigation revealed the car was a 2007

Toyota Camry that belonged to Colette Collins, wife of Appellant. (R. p. 180, lines 2-16.) Stills



from the camera showed the car turn into Roberts’ driveway. The surveillance video also show
\ )

1
the victim coming outside with his dog and talking to Colette for.about an hour, and then Colette

drives éway, leaving the neighborhood at 11:43, pm. (R. p. 182,'1ine 20 — p. 183, line 8; State’s
Ex. 46.) The video showé the same vehicle returning at 12:42 am, braking in front of the victim’s
house, and then turning left onto Master’s Way. (R. p. 178, lines 11-25; p. 183, lines 12-18.) The
vehicle again drives by the house at 12:52 am and pulls up to a néarby stop sign for “a noticeably
long time” of 23 seconds, then makes a left onto Master’s Way. As the car proceeds out of rangé .
of the camera, the. brake lights of the vehicle turn on. (R.'p. 179, line 24 — p. 180, line 1.)

Captain Babkiewicz interviewed Sémuel Collins on October 30, 2015 (R. p. 186, lines
18-24.) Collins adinitted he knew Chernol because Chernol bought prescription pills from
Collins, although Collins said Chernol never actually paid him for the pills. (R. p. 188, lines 10-
20.) Collins said Chernol gave him his watch in exchange for the drﬁgs, but still owed him
money. (R. p. 188, lines 20-24.) Biabkiewicz said Collins was reluctant to relay some informati(')nl
at first, but\ eVehtuailj} toid the iﬁvéétigéfors abdut' an ihcident iﬁ Which twb men came to ‘vh.is
house to rob him. Collins told Babkiewicz he “did what he had to do to get thé people away” and
the people ran off. (R. p. 189, lines 15-23.) Babkiewicz said Collins gave inconsistent versions of
the attempted robbéry and the story came in pieces, but Collins eventually told him he thought
Jon Chernol was involved in the robbery because Chérnol was over at his house for thirty

" minutes to an hour before the robbery happened. (R. p. 190, lines 11-16.) Collins Said Chernol
was nervous, and as soon as Chernol léﬂ Collins’ house; the men showed up to rob Collins. (R.
p. 190, lines 17-18.) Babkiewici said when he later searched Collins’ home, he saw what
appeared to be 'bircishot holes in the walls, which corroborated Cdllins; story. (R. p. 191, lines 3-

6.)



Officer David Murphy, of the Beaufort County Sheriff’s Department, obtained a search
warrant for the cell phone records of Collette Cdﬁins. (R. p. 142, lines 2-9.) Murphy said he also
obtained the cell phone records for the telephone number (912) 659-4048, and learned the
number bélong to Samuel Collins. (R. p. 142, lines 7-17..) Murphy obtained a warrant for the
records of Cody Brown’s ceil phone, and that number was‘ (843) 368-7957. R. p.v142, lines 10-
25.) Murphy also found Brown’s iPhone, as well. as a black hat, a pair of camouflage pants, and a
shirt in a cutout storage area of Brown’s garage. (R. p. 147, lines 4-11 .) Murphy also seized a 12
gauge shotgun from a gun cabinet inside Brown’s home. (R. p. 148, lines 2-14.)

Cody Brown testiﬁeci ‘he has known Collins for approximately six years and met him
through construction work. (R. p. 152, line 12 — p 153, lifle 2.) Brown said Collins asked to
borrow his 12 gauge shotgun for “self-defense.” (R. p. 154, line 7 — p. 155, line 18.) B.rqwn said
Collins told him some people owed Collins money, he threatened them for repayment, and “They
retaliated back at him and were threaténiﬁg him.” R. p. 1‘55,, lines '21-23.)' Brown said Collins
returned the gun to him in the middle of the night on the night of the murder. Brown received a
text message during the night that Collins put the gun in the back of Brown’s truck. (R. p. 155,
line 24 = p. 156, line 11.) Brown fecalled the text message said “I returned your shotgun, '
something a:ﬁéut I think I put it in the back of your truck and just riding around tonight or
something.” (R. p 161, lines 19-21.) Brown saia he looked in his truck t}xe first thing the
following mqrning and found the gun in thé back of the truck with items of clothing over it. (R.
p. 162, lines 7-12.) Brown said the gun was loaded and the safety was off. (R. p. 162, lines 20-
24.) Brown said he ejected the shells, and there was one fired round inside. (R. p. 163, lines 1-5.)
Brown also said he gave Collins some birdshot ammunition when he loaned .him the gun, but

when the gun was returned it was loaded with buckshot. (R. p. 164, line 22 — p. 165, line 8.)



Brown then took the gun straight to his gun cabinet. (R. p. 163, lines 7-10.) Browh told
investigators where the shotgun shells and clothing were in -}}is garage. (R. p. 164, lines 1-9.)
Two days later, Brown received another text from Collins saying, “You haven’t seen me.” (R. p.
164, lines 10-15.)

Collins’ DNA! was found on the’ magazine cap aﬁd the stock of the shotéun. R. p. 217,
line 22 — p. 220, line 16.) Collins was the major .contributor to a mixed DNAZ? profile found on
the gun’s trigger and grip. (R. p. 232, lines 16 — 23.) Collins’ DNA was also found on the black
hat® and jacket* found in Brown’s gérage. (R. p. 223, lines 11-20; p: 224, lines 4-24.)

The firearms examiner testified the shotgun shells he received for testing were one fired
round and one misfired round. (R. p. 262, lines 2-23; p 265, lines 2-13.) The expert said that
when the shotgun mlsﬁred a sllght noise would have been made from the strlkmg of the hammer
or firing pin. (R. p. 264, lines 15-25.) The examiner concluded the fired round found at the scene
vwas fired from the sjhotgun takcn from Brown’s home. (R. p. 265, lines 6-18.) The examiner also
concluded a shotgun shell found on the coat chest was also fired by the shotgun. (R. p. 269, lines
4-7) |

The State’s last witness was the pathologist, who told the jury the victim died from é

~ shotgun wound to his head. (R. p. 281, line 18 — p. 283, line 23.) The pathologist demonstrated

e

' The probability of selecting a random unrelated person with the same DNA profile as the DNA
profile from the swab of the magazine cap is approx1mately 1 in 2.46 sextillion. (R. p. 218, lines
6-10; p. 220, lines 11-16.)

2 The probability of selecting a random unrelated person with the same DNA profile as the DNA
profile from the swab of the stock is 1 in 86. (R. p. 219, line 4-p. 220, line 2.)

3 The probability of selecting a random unrelated person with the same DNA profile as the DNA
profile from the swab of the black hat is approximately 1 in 2.4 sextillion. (R. p. 222, line 21 - p.
223, line 20.)

% The probability of selecting a random unrelated person with the same DNA proﬁle as the DNA
profile from the swab of the jacket is approximately 1 in 26 trillion. (R. p. 224, line 16 — p. 225,
line 4.)



the damage to the victim’s head shown on an x-ray, which indicated numerous skull fractures
from the. shotgun fragments passing through the victim’s cerebrum. (R. p. 284, line 18 — p. 287,
line 15.)

ARGUMENT

L. The trial court properly admitted the non-hearsay admission of a party
opponent in text messages because the texts were sufficiently authenticated

by a witness who identified the telephone number he associated with

Appellant and offered corroborating extrinsic evidence proving Appellant

authored the texts.

Appellant cannot show the trial couft_ abusea its discretion to admit text messages sent
from Collins to Browﬁ when the St/ate presented testimony that an officer obtained search
warrants for the particular phone numbers belonging to Colli’né and Brown. The State further
presented testimony from Brown that he identified 'the number sending the tekts as belonging to
Collins, the text referred to‘ items Collins had borrowed from Brown, and the items Collins
borrowed were located where the texts purported the items to. be. The State’s burden to
authenticate the e{/idence is not high, and having met the threshold determination, the statements
were properly admissible as an admission by a party opponent pursuant to Rule 801(d)(2),
SCRE.

Standard of Review

“The admission or exclusion of evidence is left to the-souhd. discretion of the trial judge,
whose decision will not be reversed on appeal absent an abuse of discretion.” State v. Saltz, 346
S.C. 114, 121, 551 S.E.2d 240, 244 (2001). Aﬁ abuse of discretioﬁ occurs when the conclusions
of the trial court are b'ased on an error of law. State v. McDonald, 343 S.C. 319, 325, 540 S.E.2d
464, 467 (2000). A trial judge has considerable latitude in ruling on the(admissibility of evidence

and his rulings will not be disturbed absent a showing of probable prejudice. State v. Kelley, 319

-J



S.C. 173, 177, 460lS.E.2d 368, 370 (1995). The standardiof review is limited to determining
whether the trial.court’s ruling is supported by any evidence. State v. Breeze, 379 S.C. 538, 543,
665 S.E.2d 247, 250 (Ct. App. 2008) (emphasis added). ’

How the Issue Arose at Trial

The defense moved to suppress two text messages the State sought to introduce. The texts
were allegedly from Collins’ phone to that of Cody Brown (R. p. 131, line 8 — p. 132, line 12.)
The defense argued the State must authenticate that the message came from Collins’ phone,
arguing the text messages were hearsay (R. p. 132, lines 14-18.) Collins further argued that the
State must authenticate “that the person who owned.that\phone actually sent the text messages.”
(R. p. 132, line 19-23.) | .

The State arglied Cody Brown would testify his number received the text messages and
he would identify the receiving phone as his. (R.'p. 133, lines 8-12.) The solicitor said Brown
* would identify the number he used fo communicate wi’ih Collins several weeks before the crime.

(R. p. 133, lines 12-18.) The State also argued that whether Collins actually sént the messages
“would “go to the weight of the evidence, not the admissibility.” (R. p. 133, lines 19-23.)

Collins argued that without a witness who could authenticate “where those méssages
came from, how they were obtained, any kind of chain” then the miessages should not be allowed
to be admitted. (R. p. 134, line 19 —p. 135, line 5.) The solicitor told the judge an officer would
testify he obtained a search warrant for the phone, and Brown would testify it is an accurate
depiction of the content of the messages‘..(R. p. 135, line 9-12.) The Solicitor said she understood
Collins’ objecied to the admission of the actuél document with thevprinted out text conversation,

but “Mr. Bown can testify to the content.” (R. p. 135, lines 9-12.) The céurt appeared‘to |

understand the objection to the actual printout doéumeht, but denied Collins’ motion to suppréss



the messages for their content. (R. p. 135, lines 13-15.) The court clarified Brown could testify,
after refreshing his me;nory from the document, if he could remembern what was on his phone.
(R. p. 135, lines 21-25.) The court said the document itself' was not admissible because the State
had no one to authenticate it. (R. p. 136, lines 1-3.)

Collins argued the document was the issue, not the content, saying “I totally agree with
the Court and I think it would be fine for the witness, Mr. Brown, to testify from his, you know,
memory as to what the text messages said. But I think entéring that document in as a piece of
evidence without being abl.e to authenticate ~af1d establish a chain, I don’t think that’s fair game.”
(R. p. 136, lines 17-23.) The Court again agreed-with the. defense, finding the documents
themselves inadmissible. (R. p. 137, liﬁ¢s 8-12.)

Later, during Brown’s testjmony, Brown said he received a text message during the night
that Collins put the gun in the back of Brown’s truck. (R. p. 155, line 24 — p. 156, line 12.) The
defense did not oEj_ect to Brown’s recollection of the content of the text message. (R.-p. 156,
lines 1-7.)’However, when asked what the text message specifically said, Collins objected,
arguing hearsay. (R. p. 156, lines 12-13.) The court instructed the State to “lay a better
foundation” to show the texts were a statement by a party opponent. (R. p. 156, lines 14-18.)

The State asked Brown if knew Collins’ cell phone number, and Brown afﬁrr;led he di(i.
(R. p. 156, line 24 — p. 157, line 2.) Brown said the, message he received during the night was
from the number he associated with Collins. (R; p. 157,: lines 1-8.) When the State égaih asked
what the text message said, Collins objected. (R. p. 158, lines 17-21.)

Collins éaid that because the State argued the texts fnessages were statements against
interest and statements by a party opponent, then the State must pro;ze the message came from

the device in question. (R. p. 159, lines 5-11.) Specifically, Collins said the following:

10



So the c;'ux of the matter is, is that if they’re going to argue that the exception is

- statement by a-party opponent} they have to show that the party opponent has
made the statement. And just because that phone—just because that phone has a
. number associated with Mr. Collins doesn’t, A, mean that Mr. Collins sent it, and .
they still have not shown that Mr. Collins’ phone sent it. They can only say that

Mr. Brown’s phone received it. So clearly its hearsay.

(R. p. 159, lines 17-25.) Thé solicitor responded tha‘g, given they had shown Collins was
associated with that phone number, the question of whether Collins sent the fext was a question
of the weight of the evidence, not admissibility. (R. p. 160, lines 5-25.) The court agreed,
denying Collins’ motion to suppress the mes{saéés. (R. p. 161, lines 1-3.)

Discussion

A party offering evidence must meet “[t]he requirement of authentication ... as a
condition precédent to admissibility.” Rule 901(a), SCRE. The authentication requirement “is
satisfied by evidencfe sufficient to support 'a: ﬁnding that the matter in' question is what its
proponent claims.” Id. “[T]he burden to authenticate ... is not high” and requires only" that the
proponent “offer| ] a satisfactory foundation from which the jury could reasonably find that the
evidence is authentic.” United States v. Hassan, 742 F.3d 104, 133 (4th Cir.2014) (decided under
Fed.R.Evid. 901(a)(3)); see also 29A Am. Jur. 2d Evidence § 1045 (2008) (“The authentication
requirement does not demand that the proponent of ... evidence conclusively demonstrate [its]
genuineneés....”). Deep Keel, LLC v. Atl. Private Equity Grp., LLC, 413 S.C. 58, 64-65, 773
S.E.2d 607, 610 (Ct. App. 2015).

South Carolina’s Rﬁle of Evidence 901 provides a non-exclusive list of ways in which
evidence may be authenticated. For example, Rulé 901(b)(1-) provides generally that a ‘/‘witness
with knowledge™ that the testimoﬁx is what it is claimed to be méy authentic'atg the evidence. By
way of further. example, statements over a telephone may be authenticated by voice
identification. See Rulé 901(b)(5). Handwriting may be id'emi’ﬁ;d‘“by ‘a non-expert familiar with

: : .
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the writing. See 901(b)(2). Perhaps most relevant to text messaging, Rule 901(6) provides thaf
teAlephone conversations may be authenticated with the following: | | |
Telephone Conversations. Teléphone con;/ersations, by evidence that a call was

made to the number assigned at the time by the telephone company to a particular

person or business, if (A) in the case of a person, circumstances, including self-
identification, show the person answering to be the one called, or (B) in the case

of a business, the call was made to a place of business and the conversation
related to business reasonably transacted over the telephone. |

Rule 901(6), S.CRE. Although the ruie doe§ not address text messages difectly, Rule 901
explicitly states the ¢xamples listed in subsection‘ (b) are “by way of illustration only” and‘ are not
intended to be an exhaustive list of the ways to properly authenticate evidence. This Court must
look to supporting case law for that determination és it applies to text messages.

Réspondent is unable t; find any published South Carolina case directly addressing the
autheﬁticatipn of text messages by non-experts or records custodian. However, other state and
federal jurisdictions have examined thi‘s issue and found authentication by a lay witness to be
sﬁfﬁcient, so long as the witness demonstrates a familiarity wit.h the evidence offered. Contrary |
to Collins’ argument the State must present proof Collins actually typed the text messages
himself, ;)ther jurisdictions have not required proponents offeriné printouts of emails, internet
chat room dialogues, and cellular phone text‘ messages to authenticate them with direct evidence,
such as an admission by the author or the testimony of a witness who saw the pufported autl\lor
typing the message. See, e.g., United States v. Fluker,/698 F.3d 988, 999 (7th Cir.2012). Rath;tr,
courts have held that circumstantial evidence establishing that the evidence was what the
pryoponent claimed it to be was sufficient. See, e.g., State v. T, hompson, 777 N.W.2d 617, 624
(N.D.2010). Circumstantial proof might include the email address, cell phone number, or screen

name connected with the message; the content of the messages, facts included within the text, or

style of writing; and metadata such as the document's sizé; last modification date, or the
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“ computer IP adcliress. See Fluker, 698 F.3d at 999; United States v. Siddiqui, 235 F.3d 1318,
13221323 (11th Cir.2000); United States v Safavian, 435 F.Supp.2d 36, 40-41 (D.D.C.2006).

While direct evidence is not required to authénticate a text message or email, most
jurisdictions require something more than just confirmation that the number or email address
belonged to a particular person. See, e.g., In re F.P., 878 A.2d 91, 93-95 (Pa.Super.Ct.2005)
(instant messages properly authe\nticated through circumstantial evidence including screen names
and context o;f messages and surrounding circumstanqes); Commonwealth v.. Williams, 456 Mass.
857, 926 .N.E.2d 1162 (2010) (admission of MySpace rﬁessage was error v;/here proponent
advanced no circumstantigl evidence as to security of MySpace page or purported author's
exclusive access). It is important that (there be evidence that the emails, instant messages, or text
méssages themselves contained factual information or references corroborated by the paﬁiés
involved. For example, in Safavian the Dis&rict of Columbia district court held that email
messages were properly authenticated where the ;:mail addresses contained distinctive
characteristics such as the name of the person connected to the address, the name of the sender or
recipient, and the content of the emails further authenticated them as being from the \purported
sender to the purported fecipient. Safav_ian, 435 F. Supp. 2d 36, 39 (DDC 2006j (aléb stating
“the Court need not find that the e-mails are necessarily what the proponent claims, only that
there is evidence sufficient for the jury to make such a finding.”)

As the rationale of these jurisdiction:s demonstrates, establishing the identity of the author
of a text message or e;mail through the use of corroborating evidence is critical to satisfying the
threshold authentication requirement for admissibil“ity. When there .has‘ b?en an objectiofl’ to
admissibility of a text message, the p‘roponerit of the evidence must explain the pur'po'sé for

which the text message is being offered and provide sufficient direct or circumstantial
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corroborafing evidence of autﬁorship ih order to authenticate the text message as a condition
precedent to its admission. State v. \K‘bch, 334 P.3d 280, 288 (Idaho 2014).

The State, consistent with the requirements of :authentication under Rule 901, SCRE, and
consiste)nt with numerous state and federal jurisdictions, sufficiently established that the text
messages in questioh were what it purpc;rted the texts to be. Officer Murphy testified he obtained
a search warrant for the cell phone records belonging to Samuel Collins. (R. p. 142, lines 3-20.)
Murphy also testified he obtained a search warrant for the phone bélonging to Cody Brown. (R.
p. 142, line 21- p. 143, line 2.) Thus, with Murphy’s testimo’ny, the State presented evidence the
phone numbers in question were assigned to Samuel Collins and Cody and Brown by the cellular
service phone company.

The State then presented the testimony of Cody Brown, who would establish By extrinsic
corroborating evidence that the sender of the tex;[s was Collins. Brown testified he knew the texts
were from Collins because the phone number Sending the text was a number lhe identified in the
past as belonging to Collins. (R. p. 157, lines 1-14.) Brov;fn testified he told the police abou;[ the
text from Collins, and the police confiscated the phone on which he received the text message.
R. p. 157, line 16 — p. 158, line 7.) Brown also testified that after his discussion with police
‘ about the text messages, the police searched his home and located the gun, shells, and clothes
referenced in the message. (R. p. 158, lines 5-16.) Brown said he received the text in the middle
of the night, but when he looked in the back of hlS truck the following morning, the gun and
clothing were placed where the text said the items would be. (R. p. 161, line 12 — p. 162, line
14.)

Brown’s testimony further authenticated the messages based the corroborating testimony

that Brown found the items in the exact place where the text message said the items would be.
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The sender of the message clearly h'ad familiarity with Brown’s sleep habits, home address, and
personal vehicle. Moreover, the sender rgturned the.pai‘ticular items Collins. borrowed from
Brown. Thus, based on the context of the messages, the identification of the borrowed items, the
corroboration of the items in t\he truck the next morning, and. because Brown. had called and
texted Collins on the same number in the past, the State sufﬁciéntly authenticated the text
messages. |

In his brief, Collins suggests the State should have called a recordé dustgdian from the
cell phone carrier to authenticate the texts. (IBOA p. 9.) However\, even if the State had presented
a custodian to testify that theﬁnumber belqnged to Collins (in addition to the testimony of Officer
Murphy), the custodian would not be able to‘testi_fy Collins actually t}?p\ed the text to Brown.
Instead, because the text messages V;lere authen\tica/ted with extrinsic evidence by Brown, it was
not necessary to estabiish a chain/ of éuStody by ce;lling an employee of the cell phone provider.
See State v. Brockmeyer, 406 S.C. 324, 352-53, 751 S..E.2d 645, 660 (2013) (noting if the
challenged evidence is not fungible, but is unique and readily identifiable, a strict chain of
‘custody is not required for admission into evidence). Under Rule 901, SCRE, “readily
identifiable items must merefy be authenticated by a showing of ‘evidence sufficient to support a
finding that the matter in question is what its proponént claims,” Id. The ultimate goal of chain
of custody requirements is simply to ensure that the item is what it is purported to be. State v.
Hatcher, 392 S.C. 86, 95, 708 S:E.2d 750, 755 (2011); State v. Aragon, 354 S.C..334, 336»3\,7.,
579 S.E.2d 626, 627 (Ct. App. 2003) (holding estqblishrﬁent of a chgin of custody was not

" necessary since the audiotaped conversation was otherwise authenticated under Rule 901,

(

SCRE); United States v. Howard-Arias, 679 F.2d 363, 366 (4th Cir. 1982) (“The ‘chain of

custody’ rule is but a variation of the principle that real evidence must be authenticated prior to



its admission into evidence.”). As the case law shows, thg: inference that Collins authored the
messages may be proven circumstantially throﬁgh the testimony of Brown and Murphy. The
State was not required to present a représentative frém the phone carrier to prove a strict chain of
cust‘ody and authenﬁcate the texts.

The State presented sufficient evidence td support authentication of the text messages,
and the trial court‘ properly found them admissible (;n this basis. Further, the State argued the text
messages were\ statements made by a party opponent pursuant to Rule 801(d)(2), SCRE. Having
authenticated the texfs as a prerequisite to admissibility, the texts' were not hearsay and were
properly admissible as Collins own admissions of the location of the murder weapon following
the shooting death of Jon Chernol.

Harmless Error

Even if this Court were to find the admission of the texts to be error, any error is entirely
harmless in this case. Error is harml'esé beyond a reasonable d(.)ubtw.if’ ;it does not contfibuté to the
verdict. State v. Fletcher, 379 S.C. 17,25, 664 S.E.2d 480, 484 (2008); see also, State v.
Garner, 389 S.C. 61, 67-68, 697 S.E.2d 615, 618 (Ct. App. 2010) (“[I[Jmproper admission of
hearsay testimony constitutes reversible error only when the admission causes prejudice. Such
error is deemed harmless V\;hén'if could not have réasonably affected the result of the trial, and an
a>ppel>late court will not set aside a conviction for suéh insubstantial efrdrs.”) “The harmlessness
of an error iﬁ the admission of evidence generally depends on the materiality of the evidence in
relation to the case as a whole. State v. Hdsélden, 353 S.C. 190, 196, 577 S.E.2d 445, 448
(2003). ﬁ

Collins argued he did not object to Brown testifying to the contents of the text messages

between Brown and Collins and he, in fact, did not object when Brown recalled he received a
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~ text message during the night indicating that Collins put the gun in the back of Brown’s truck: |
(R. p. 155, line 24 — p. 156, line 12.) Thus, when Collins ébjected to the specific contents of the”
text as»hearsay, the proverbial cat was out of the bag. The jury knew Collins texted Brown to
inform him he returned the murder wéapon to }he back of Brown’s truck. The particularities of
the text, by the time Collins objected, were cumulative to Brown’s earlier testimony. |
IL. The trial court did not abuse its discretion in denyihg the motion for the

directed verdict because, viewing the evidence in the light most favorable to

the State, a reasonable juror could find Collins guilty of murder and

possession of a weapon. '

Collins argues the trial court erred in d‘ényin.g his directed verdict motion, claiming the
State did not present substantial circumstantial evide(nce proving he fired the fétal gunshot blast
that killed Jon Chernol. (IBOA at p. 11.) Additionally, he argues 'the evidence only raised a .
suspicion of his guilt and that thekState failed to present substantial éircumstantial evidence
Collins was in possessioﬁ of a weapon during the commission of a violent crime.‘(IBOA at p.
15.) On the éontrary, the State did present s‘ubsiéntiél ‘circﬁmsﬁtantial évidencé, which established
more than mérely a suspiciotn of guilt, to submit tl\le' cése to thé jury. Thus, this Court should
affirm the trial court’s denial of Collins’ directed verdict motion.

Standard of Review

When considering a motionA for directed verdict, the trial court is coﬁcemed with the
exi-stence of evidence, not its weight. State v. Walker, 349 S.C. 49, 53, 562 S.E.2d 313, 315
(2002). In réviewing the cieniall of a motion for a directe\d verdict, the reviewing court must view
the evidence in the light most favorable to the State. /d. Ultimately, the question is whether, in

view of the evidence in the light most favorable to the State, a rational trier of fact could find all

the elements beyond a reasonable doubt. Siate v. Robinson, 310 S.C. 535; 539, 426 S.E.2d 317,
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318 (1992) ‘(ﬁnding any rational trier éf fact cduld have found élf the elements of thc crime
beyond a reasonable doubt in affirming thé c{énial of a motion for directed verdict). “[A] court is
i‘not required to. find that/the evidence»infgrs guilt to the exclusion of any -other reasonable
hypothesis.” State v.-Bennett, 415 S.C. 232, 236, 781 S.E.2d 352, 354'(2016). The task of the
trial court is to simply determine “whether the eviéence presented is suf;icient to allow a
reasonable juror to find the defendant guilty beyond éréasonable doubt.” Id.
How _tlie Issue Arose at Trial

After the State rested its case in chief, Collins moved for a directed ‘Verdict. V(R, p. 288,
»line 24 —p. 289, line 14.) The trial court denied the motion. (R. p..>291, lines 13-17.) The defense
opted no\t to put forth a:ny‘ eyidénce. (R. p. 292, lines 23-25.) The defense renewed its motion
following closing arguments, and before the jury charge. (R. p. 315, line 17 — 316, line 3.) The
defense also renewed its motion followiﬁg the jufy’s vérdict‘ of guilt. (R. p. 330, lines 1‘3-_14.)

‘Discussion B

There were no eyewitnesses who‘ _sa\;‘ Collins shoot Chernol, nor did Collins confess.
Thﬁs, the Staté’ts case against C‘olilin's was based entirely onl circurﬁstantial eVi'denc‘e._’ “When
ruling on a directed verdict rﬁqtion, the tfial court views the evi&ence in the light most favorable
to the State'and must submit the case to thev‘ jur-y if there is “any substantial evidence which -
reasonably tends to prove the guilt of the vaccus'ed‘,“'or‘ from which his guilt may be fairly and
logically deduced.” Bennett, 415 S.C. at 236—37b, 781 S.E.2d at 354 (citingvStatJe V. Lit“tlej_,ohn,‘
228 S.C. 324, 329, 89 S.E.2d 924, 926 (1955)). "‘This objective teét is founded upon
reasonableness. Accordingly, in ruling on a directed V.erdict motion where the State relies on
circumstantial evideri’ce,/the court must determine whether the evidence presented is sﬁfﬁcient to |

allow a reasonable juror to find the defeﬁdant guilty beyond a reasonable doubt.” Id. at 237, 781

i
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S.E.2d at 354; see aZso Jackson v. Viifg/inia, 443 U.S. 307, 318 (1979) (“the critical inquiry on
review of the sufficiency of the evidence to)support a criminal conviction must be not simply to
determine whether the jury wéé ’propefly instructed, but to determine whether  the record
evidence could reasonably support a finding of guilt’ be}gond a reasonable doubt.” Because the
State” presented substantial circumstantial evidence from which a reasonable juror. could find
Appellant guilty beyond a reagdnable doubt, this Court should affirm the denial of the directed
verdict motion.

Here, the evidence and all reasonable inferences, viewed in the light most favorable to the
State, tolél a élassic tale of revenge. 1) Samuel Collins told the police Jon Chernol bought
prescription drugs from him, but still owed him money. (R. . 1‘88, lines 10-20.) 2) ‘Collins said
he attemptédl to collecton thé“"debt,’and';[hbuéjht he neédéd a. shotgun “\tor“pr‘otéét' hlmself (R p.
154, line 7 — p. 155, line 18.) 5) Collins suspected Chernol was pairt of ‘a robbery attempt at(
C.Voll»'iris’ house because Chernol spe‘nt‘ fimé at his house just béfore thie in:en atfémbted t{) rob him,
i.e. Chernol made sure Collins was home just befogé the crime. (R. p. 189, lines 15-23; p. 190,
lines 11-18.) 4) In a rernérkably similar pian, Colﬁns’ wife is seen on camera approaching the’
victim the night of the murder, spénding almost an hour with the victim, and then leaving the
neighbofho’od. (R. p. 182, liné 20 — p. 183, line 8.) 5) Approximately an hour later, at the time of
the shooting, the same car returns to the neighborhood, S_lowly'drives by the victim’s house. (R.
p. 177, lines 23-k2.5; p. 182, lrine 20 — p. 183, iine 8.)6) Colette Collins"a}pp"ears to étop at a stop
sign, as if waiting for sorﬁéthing, and then turﬁs left toward the path which leads directly to the
back of the Victirh’s' house from Master’s Way..(R. p. 178, lines 10-25; p. 183, lines 12-18.) 7)

As the car rolls out of frame, the brake lights appear, giving rise to the inference she has stopped -
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té pick up Collins after he fired the fatal shot and then ran back through the w;)ods to Master’s
Way. (R. p. 179, line 54 —p. 180, line 1.) |

8) The shotguri seized from Brown’s home was tested and confirmed as the gun that fired
a shell found at the murder scene. ‘(R. p. 265, lines 6-18.) This testimony shows Brown’s shotgun
is the murder weapon. 9) Collins® DNA Was found in four places on the shotgun seized from
Brown’s house: the trigger and the grip, the magazine, the stock, and the butt and forestock. (R.
p. 217, line 22 — p. 225, line 4.) 10) Browﬁ testified Collins told him he needed tov borrow the
gun for protection, so Brown loaned him the gun (R. p. 152, line 12 - p. 155, line 23.) Brown’s
testimony, as well as the DNA, places the murder weapon in Collins’ hands.

11) In the middle of the night following the murder, Browﬁ receives a text message from
Collins telling him he has returned the murder weapon: (R. p. 155, line 24 — p. 161, line 21.) 12)
The next morning, Br(;wn finds the murder weapon, and clqthes, in the back of his truck where
Collins said it would be. (R. p. 162, lines 7-12.) 13) Collins’ DNA was also found on the clothes
that wrapped the gun. (R. p. 223, lines 11-20; p. 224, lines 4-24.) 14) Two days later, Collins
sends another incriminating text to Brown saying, “You haven’t seen me.” (R. p. 164, lines 10- |
15.) | |
| As noted by the Supreme Court of South Carolina in State v. Pearson, at the directed
| verdict stage, the State need iny show the evidence could induce a reasonable jurér to find, the
defendant guilty. 415 S.C. 463, 474, 783 S.E.2d 802, 808 (2016)(emphasis added)(finding a
single ﬁngérprini on the stolen vehicle and defendant’s false statements to police sufficient
evidence). In sum, the State placed the-murder weapon in Collins’ hands the night of the murder.
The State also showed Collins sought to rid himself of the murder weapon as.quickly as possible

after the shooting. In a ruse that looked remarkably like the robbery attempted against Collins,
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the State showed Colette Collins acted as a lookout at the Veaux home, ensuring Chernol was |
home and awake before they returned to kill him later. Lastly, Collins tried to cover his tracks,
by suggesting Brown lie to the police about his whereabouts dﬁring the time of the murder. The
trial judge correctly found this was substantial circumstantial evidence sufficient to survive the
directed verdict stage and submit the case to t})le; ju;y for its resolutioﬁ. That finding should be
affirmed.
CONCLUSION

For all of the foregoing reasons, it is respectfully .sub'rnitted that the judgment, conviction,

and sentence of the trial court should be affirmed. |
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