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II.

1.

IV

STATEMENT OF ISSUES ON APPEAL

Whether the trial court committed error by striking Appellant Co_vil Corporation’s
pleadings where such relief was not requested in any motion or hearing.

Whether the trial court v1olated Appellant Covil Corporatlon s due process rlghts
by strlkmg its pleadings without a motion or hearing.

Whether the trial court abused its dlscretlon in imposing sanctions under Rule 37(b)
of the South Carolina Rules of Civil Procedure when Covil Corporatlon did not
violate any relevant dlscovery order

 Whether the trial court erred by failing to make the required ﬁnding that Appellant A
- Covil Corporation’s alleged conduct involved bad faith, willfulness, or gross

indifference to the rights of the Plaintiffs and by failing to narrowly tailor the
sanctions to fit the circumstances. :



STATEMENT OF THE CASE

The trial court’s orders striking Appellant Covil Corporation’s (“Covil”) answers should
be reversed because the orders granted relief far beyond vt/hat was raised in any motion or
hearing, the manner in whieh the orders were.entered violated Covil’s due process rights, and the
trial court failed to \It'eigh' the proper facters make the proper ﬁndiﬁgs er tailor the sanctiorts to.
: ,the circumstances presented as requlred by apphcable law. As a result, the tr1al court’s entry of
the orders strlklng Covil’s pleadlngs should be overturned or “set aside”.

This appeal arises from the tr1al court’s improper entry of orders-in three separate
asbestos lawsuits (collectively “Utldertying Actions(”). The Under'lying Actions .have been
consolidated on appeal. The early procedu_fal histories of the Underlyittg Actions vary and are set
out in separate sections belew. The later proeedural history and events leading up .to the entry of

the ordere appealed from overlap ahd have been combined below.

I. Roxanne Falls v. CBS Corporatlon, et al York County Case No.:
2015-CP-46-02155.

On July 20, 2015, Charlotte Gaye Smith and Gary Dean Smith commenced this action
against Covil and riumer_ous other defendants, alleging Ms. Smith was exposed to asbestos fibers
- for which defendants are legatly respensible (“Falls Action™). [R. p. § 2l-p...78, 9 33]. Against
Covil, the Complaint asserted claims‘fot negligent failure to warn and defective product design,‘
breach of 1mp11ed warranty, strict liability, loss of consortium, and pun1t1ve damages. [R p. 84,9
- 24-p. 86 ﬂ63 R.p. 99,9 122-p 100 1] 131]. On September 10, 2015, Covil filed an Answer o
the Complaint denying all material allegatlons and asserting a‘fﬁrr'n‘elltive’defenses. [R. p. 105].

On March 10, 2016, a.First Amehded Complaint was filed, changing the Plainti)ff to Gary
Dean Smith, Ind1v1dually and as Personal Representatwe of the Estate of Charlotte Gaye Smith.

[R. p. 119]. In addition, the Flrst Amended Complamt added several new defendants and a claim

;.



for wrongful death. [R.p. 119]: -O:th'er than'these changes, the substantive allegaticns and claims

in the First Amended Complaint were the same as in‘ the original Complaini. [Id.].

" On November 15, 2017, a Second Arnended‘ Complaint was filed, changing the Plaintiff '

.to Roxanne Falls, individually and as Peisonal l{epresentative' to _tlle Estate of 'Chailolte Gay

Smith. [R. p. 149]. lhe Second Amended Complaint also added Defendant Unicn Carlbide

Corporation and removed "th._ecause.of action for loss of consortium. [l_d.]. Other'than these
“changes, the ‘substantivel allega‘iions' and claims in the Seccnd Amended va?crnplaint were the -
‘same as in the First Amended 'C_ornplain‘»[.; [Id.]. On December 8, 2017, Covil filed an Answer to
the Second Amended .Cornplaint denying. all material allegations‘ and asserting affirmative

defenses. [R. p. 170].

II. Timothy Howe, et al. v. Air & Liquid Systems, Corp., et al., York County Case No.:
2015-CP-46-03456. = - : L ' » i

On November 9,'_2015, Wayne Ervm Howe and Jeanette che c_ommenced this acticn
against Covil and numerous other defend_ants, alleging Mr. Howe was exposed to asbestos ﬁbers
for which defendants are legally respcnéible (“Howe A.ction”).‘ [R. p. 205, 9 42-p.208, 9 64].
Against'Coxiil; the Conlplaint asserted claims fdr negligent failure to warn and defective product
design, breach of implied warra_nty,'strict liability, loss of conéo_rtium, and punitive danlkage‘s. [R.
p. 208, § 65-p. 214, 1 107; R. p 219, § 134-p. 221, § 148]. On February 8, 2016, Covil filed an
Ansyver to the Cornplaint denying all material alle’gations} anda;sserting affirmative defenses. [R.
‘p.- 226]. | .
On September 23, 2016, a First Amended Complaint Wae filed, changing the l’laintiffs to
Timothy W. Howe, Individually and as Personal Representative of the Estate ‘of Wayne. Erwin
-Howe, Deceased, and Jeanette Howe. [R p. 243]. In addition, tlie‘ First vAmended Cc'mplaint

added several new defendants and a claim »for wrongful death. [Id.]. Other than‘these. changes,
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the substantive allegations and cla1ms in the First Amended Lomplalnt were the same as in the
original Complaint. [Id] On October 10, 2016 Covil filed an Answer to. the First Amended

Complaintdenying all material alleg‘ations and asserting afﬁrmative defenses. [R.» p- 273]. :
III. James Calvin 'Sizemore v. Bowater' Paper. Mill; et al., Hampton Coimty Case No.:
2016-CP-25-440. :

On December 9, '201’6, James Calvin Sizemore commenced this action.against Covil and
numerous other defendants, alleging he was exposed to asbestos fibers for which defendants are
'lejgall}; resnonsible (“Siz_emore A_ction”), [R. p. 298, § 1-p. 302, 4 lO]. .Against Covil, the
Compla’int. asserted claims for negligence, strict liability, vicarious lia_bility, premises liability,
breach of implied warranties,.and punitive damages. [R. p. 303, 9 11-p. ,318,. ﬁl‘83]. On February
17, 2017 Covil ﬁled an Answer'to the' Complaint denying all material allegations and asserting'
: afﬁrmatlve defenses [R p 322] | |
| On February 1, 2018 a First Amended Complamt was filed, changing the Plaintiff to
James Coleman Sizemore, as Personal Representati_ve of the Estate of James Calvalzemore.
[R. p. 338]. In addition, the First Amended‘Complaint also added .wrongful death and survival
actions. [Id.]. Other than these changes, the substantive allegations and claims in the First
Amended Complaint were the same as in.the original Complaint. [Id.]. On February 15, 2018,
Covil filed an Answer to the First Amended Complaint denymg all material allegations and
asserting affirmatlve defenses [R. p- 368].
1v. Addltlonal Procedural Hlstory and Dlscovery Motions.

By standing order entered i in 2010 all asbestos cases filed ,1n the South Carolma Circu1t.-
Courts_ are subject to a coordinated docket and uniform d1scoxiery procedures. [R. p. 1]. Initially,
The Honorable Judge D Garrison Hill was designated as the Administrative‘Judge for all such

_asbestos litigation. - The South Carolina Supreme Court has sinee designated The Honorable
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Judge .iean. Hoefer Toal, Forrner Madarn Chief Justice of the South Carolina Supreme Court, as
the Administrative J udge_for‘ the asbestos docket. |

On January ‘lll, -2018, ‘Ju“stice Toal sighed a single SCheduling'_Order to be entered_ in each
of the Underlying Actio_ns. [R. pp. 49, >54, and 59_]'. Unde.r a heading entitled “Motions_to

Compel/Motions for Protective Order” the Scheduling Order provided that Justice Toal would

ihold a hearing on all dlscovery disputes on January 24 2018 at the Richland County
Courthouse. [1d.]. The Scheduhng Order further prov1ded that [a]ppropriate responses to all
properly issued Deposmon Subpoenas Duces Tecum must be prov1ded by February 2,2018” and
the “[d]epositions of Defendants’ 30(b)(6) Representatives for whom a properly served Notice of

Depos1t10n has been 1ssued must be completed by February 9,2018. [Id ].

-On January 19, 201 8, Covrl served a motion for protective order and motion to quash the

Rule 30(b)(6) depos1tion notices served on it by the P1a1nt1ffs in each of the Underlying Actions.
[R. pp. 383, 387, and 392] In each of its motions, Cov11 sought a protect1ve order under Rule 26 \

-SCRCP ruling that the deposmons should not be allowed and striking the Rule 30(b)(6) notices
served on Covil. [Id.]. Each of t_he motions were based on the sarne grounds, speciﬁcaily: (1) that
the Rule 30(b)(6) notices sought irrelevant documents and information not reasonably calculated
to lead to the discovery of admissible ev1dence 2) that the Cov11 Rule 30(b)(6) deposrtions
would be cumulative, dupli_cative, and unduly burdensome and the information sought was
| available frorn other sources; _and_ (3) that the notices were overly b‘road‘ and the topics were not
stated with reasonable particuiarity.. [Id.]‘. -In 'the event the trial court allowed the depoSitions to
go forward, Cov1l requested in the alternative that the deposmons be postponed until at least

mid February 2018. [Id ]

On January 23, 2018 — the day before Justice Toal’s schedu'ledv_hearing on discovery



matters — the Plaintiffs filed motions.to compel in each of the Underlying Actions. [R. pp. 394,
400, and 420] ‘The motions were brought under Rule 33 and Rule 37 and sought an order
compelling C0V11 and other defendants to de51gnate a Rule 30(b)(6) representatlve and produce
responsive documents underv Rule 30(b)(5). [&]. Specifically, PlaintiffsA sought the fdlloWing
relief in their motions: |

Plaintiffs request the Court to issue an order 1) compelhng production of
documents in electronic form within 30 days of the first amended notices; -
2) instructing Defendants to provide date(s) to complete the deposition by
5:00 on Friday, January 26" to Plaintiffs’ counsel for a deposition date on
or before February 9" and 3) if the production of documents and date for a
deposition is not provided by the given dates, Defendants forteit the right
to go forward with MSJ on February 26" because the requested discovery
was not produced. Plaintiffs further request an award of costs and
attorney’s fees attendant to this motion as provided by Rule 37, SCRCP.

[R. pp. 396-97].

Plaintiff request the Court to issue an order stating the following:

1) Plaintiffs have issued a proper notice of deposition for a corporate
representative, which incorporated a request for documents. Defendants
are compelled to produce requested documents in electronic form withina
week of this hearing, on January 31, 2018;

2) Plaintiffs have issued a proper notice of deposition for a corporate
representative.” Defendants are compelled to provide date(s) to complete . =
the deposition by 5:00 p.m. on Friday, January 26" to Plaintiffs’ counsel -
for a deposition date on or before February 16, 2018. The witness should
be prepared to discuss the topics notice [sic] based on what is known or
reasonably available to the Defendant;f [sic] '

3) An adequate time for discovery must occur prior to having a motion
for summary judgment heard. Due to the failure to produce requested
documents or corporate witnesses, it is ordered that Defendants’ [sic] have
forfeited the right to go forward with summary judgment motlons on.
February 26'"; and ‘
4) . Plaintiffs are awarded reasonable costs and attorney’s fees attendant '
for having to bring this motion as provided by Rule 37, SCRCP.

[R. pp. 403-04].
_ Plaintiffs request the Court to issue an order (i) compelling production of

documents in electronic form within a week of this hearing, on January 31,
2018; (2) instructing Defendants to provide date(s) to complete the
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aeposition by 5:00 on Fﬁday, January 26" to Plaintiffs’ counsel for a
deposition date on or before February 9?"‘; and (3) if the production of
documents and date for a deposition is not provided by the given dates,
Defendants forfeit the right to go forward with MSJ on February 26

- because the requested discovery was not produced. Plaintiffs further
request an award of costs and attorney’s fees attendant to this motion as
provided by Rule 37, SCRCP. | a :

[R. p.‘422].

To summarize, the rpotions to compel in the undérlying.actions r_equested:-(l) that Covil
produce 'thev docﬁment.s requested in‘.the noﬁces of depositié_n under Rule 30(b)(5j by the dates
requested; (2) that ‘Covi.l desvignate a Rule 30(b)(6) representative to be deposed by the date
requested; (3) that Covil be barred f_.rom moving for summary judgment; and (4) that Covil pay
the Plaintiffs’ costs and attorneys’ fees associated with.bringing the motions to compel. [R. pp.
394, 400, and 420]. Notably, hone of the Plaintiffs’ motions to compel sought any sanctions
‘under Rule 37(b) and. were devoid of any request for an order striking Covil’s pleadings. [Id.].
The only sanctions sought were fbf "an av;/ard: of costs and attorneys’ fees'under. Rule 37(a)(4),
and a request that Covil bé bai*red from mO\'/ing for summary judgment. [Id.].

V. Hearing oﬁ Discovery Moltions.

On January 24, 2018, Justice Toal heard Covil’s motions for protective order and
Plaintiffs’ motions to compel aiong with a number of other discovery disputes in the Underlying
Actions. In response to the Plaintiffs’ request for docpments uncier Rule 30(b)(5), Covil’s
counsei noted the compaﬁy héd béen out of business since 1991 that _all doCuments related to the
company had élready been produ_Ced in countle‘sé other asbestos cases involving the same
Plaintiffs’ counsel. [R. p. 504, line 4-p. 505, line 6]. As a result, th¢ Plaintiffs’ éttomeys were
alreédy iﬁ poSsesSidn of all avaiiable d-dcum-ents er Covil, nﬁaking 'any‘ fﬁrther produ.ction

redundant. [Id.]. Covil’s counsel further clarified that since October 2017 he had invited



opposing counsel to inspeet all pétentiélly-’felevaht documents iﬁ hisl possession. [R. p. 504, line
4-p. 505, line 6]. Thu}S,»Coyil had.ﬁot'l'efused to produce the docﬁments in question as the
Plaintiffs claimed. [Id.].

Concer'riing Plaintiffs’ motion to c_orﬁpel the Rule 30(b)(6) deposition, Covil asserted the
deposition was improper and should not allowed-.‘ [R. p- 505, line 7;p. 510, line 1]. Counsel fof
Covil again noted that ‘the company had‘ been out of bﬁsiness for nearly 30 years. [Id.]. The
people: who had worked for Covil in the 15_705 and prior were in their “eighties, hineties, or
more” and could not be lecated. [Id.]. Ase result, the only person available and willing te serve
as the Rule 30(b)(6) representative was James Covil. [Id.].

According to affidavits submitted ite Justice Toal in support of Covil’s motions, James
Covil 1s the son of Covil’s 'feuhder and loﬁg-time president, Palmer Covil. [R.- pp. 1283, 1285,
' and 1287]. James Covil began working at Covil in 1974, at which point the company no longer
sold asbestos-containing insulation materials. [Id.]. Palmer Covil, who possessed the most
knowledge about Covil’_s business operati‘ons and any potential use of asbestos-centaining
products, died in 1984. [Id.]. James Covil affirmed that, "to the best of his knowledge, “due to the
passage of time and deaths and old age of former employees”, there were no other employees
available te testify to the matters reqhested in the Ru}e 30(b)(6) SCRCP notices. [Id.]. While
James Covil indicated he was ‘wiiling to represent Covil if absolutely necessaryv, he testified that
he lacked personal knowledge about the topics in the notices and it would require considerable
effort and time for him fo,attempt to become knoWledgeable. [1d.].

ES/en with prepafation, Covil’s counsel made it clear that any information James Covil
could f)revide vk;ould be derivnetd frem an earlier deposition of his father. Prior to his death, James

Covil’s father, Palmer Covil, was deposed in 1977 about the company’s use'and sale of asbestos



- products. [R. p. 507, lines' 3_.1'9]'. The deposition lasted several daya, resulted in a transcript of
approximately 500 pages, and was cehducted by preeminent product liability attorneys. [Id.].
Thisltranscript V\ras prO\:/.ided to Plaintiffs’.'counsel. [@].. Ivndeed,“ CoVil’s.eounsel'notect that
whatever Jam‘es Cot/il testified to at .the'Rule 30(b)(6) depoéition:v&oald be a';‘regurgitatien”:of
Palmer Covrl»"s testimerl_yj’. [&] Theremainder of Jvames'Cov.il’s anWledge woul-d.}come'from a
review of the Covil doeumenté that’ had.jb.eenl .produced to PlaintiffS’ "ce_unsel i_nir.nrmerous other
caseai‘:.[@]. Rinally, "C.ovVil’s eouhael‘ stateet 'that if th.e trial ceurt'vt/as‘ goihg to allottl the Rule
30‘(’-‘0‘}X6) depositiorls ih the Underlying Actions to ge forward, James Covil needed additional
time to prepare and requested that the deposition be-pashed back to February 7 or 8, 2018. [R. p.
507, line 25-p. 510, line l]f-. -

| Justice Toalt’sv-clomments at the hearing'indicate tthat she understood James Covil may not
possess-re_lev_ant persc‘)nal"k‘nowledge vbeyond..what ‘was contained in the Covilr 'dochments and
* Palmer C-ovil"s depositien ‘but that the Plaintiffs were still;er_ltitled to take his depbsition. For
1nstance. the fellowmg exchangels 1llustrat1ve |

- THE COURT: Mr. Rheney, I’'m not going to forbid them from takmg a
- 30(b)(6) of the person that is still around to be deposed, the son.

MR. RHENEY- Wel‘l and’ then ---

THE COURT: I m not gorng to do that. What we’re talkmg about now if
- [sic] when we can do 1t '

MR RHENEY: Well, Your Honot, I guess I, I do understand that, just so
you know, and I’m not arguing with you. Please understand. What Jimmy
Cov1l knows is gomg to be a regurgrtatron of what Palmer testified to:
THE COURT Well that may be .

| MR RHENEY Palmer test1ﬁed to That I'know. .

THE COURT: But we’re gomg to have the time. We ve got a bunch of
cases in which they want to depose him.



" MR. RHENEY: Well, the week -

THE COURT: They’re going to depose him one time. At least they’re
ready to do that. I think that’s reasonable. I think it’s very reasonable for
you to say (a) he doesn’t know anything and (b) if he’s going to be
deposed, it all ought to be just one time.

[R. p. 507, line 10-p. 508, line 4 (emphasis added)].

Justlce Toal made an oral rullng apphcable to each of the Underlying Actions that Covil
was required to produce responswe documents by Friday, January 26, 2018 and that the Rule
30(b)(6) depositions in each matter would take place on February 7, 2018. [R. p. 510, lines 2-16].
| Justice Toal made nooral rulings_on what level of preparation or knowledge James Covil was
reqUii'ed to possess regarding- the .R'u_le 30(b)(6) tonics or what sanctions, if any, would be -
imposed if he lacked such knowledge. [See generally R. pp. 442-577]. By her own comments on
the record, Justice Toal understood that James Covil lacked personal knowledge about almost all
issues related to the Underlying Acti’ons. [R. p. 507, line I'On-p. 508, line 4]. Justice Toal
in‘structed Covil’s counsel, Dayid Rheney, to prepare an order reﬂecti_ng her bench ruling. [R. p.
510,\1ines 2-8]. Shortly after»Justice Toal’s ruling', the parties stated on the record that they had
reached an agreement to extend the deadline for the production of documents in the Underlying
Actions to Monday, January 29, 2018, rather than Friday, January 26, 2018. [R. p. 513, line 21-p.
514 line 14].

At no point during the Iiearing did Justice Toal grant the Plaintiffs’ request for sanctions
such as barring Covil from mov‘ing for summary judgment or awarding attorneys’ fees and costs
under Rule 37.SCRCP. [See generally R. p. 442]. In fact, Justice Toal squarely addressed the -
summary judgment issue during arguments as to another Defendantand rejected such sanctions, |

stating “I have no" hesitation about having sanctions hearings on people that don’t produce



documents when they’_ré suppoééd ;[0, but 'm not gding to sanction them by saying fhey can’t
pursue their motion for 'summéry .judgment.” [R. p.*463, lines 10-17]. By her o§vn statements,
Justice Toal acknowiedged that further hearings would b¢ necessary befére éanctions could be
imposed on any Defendant for future diSCO\;ery deficiencies. [Ii.]. Finall.y, .counsel for..Plaintiffs
fﬁade no request at the heéfing that Covﬂ’s pleadings be struck. [Id.]. Despite the fact tﬁat ther_e
© was no request for an order striking Covil’s pleadings; that was tﬂe‘ relief ultimétely granted by
Justice Toal. |

VI. . Post-Hearing Correspondence with Justice Toal, Proposed Orders, and Entry of
Orders Relevant to this Appeal.

On January 29, 2018‘., Covil produced all 'availéble documents to Plaintiffs in the
| Underlying Actions in compliance withi Justi'ce Toal’s bench ruliﬁg and the agreeme;nt of the
parties. [R. p. 1012]. On thg same date, Covil’s counsel David Rheney sent a proposed order to
be entered in each of the 'Un'derlying" Actions to Justice Toal by e.mallAil and copied opposing
cc‘)unsel.‘ [R. p. 1013]..- This co'rrvlpo'rted. with.Justice Toal’s irist,ructi.ons that Covii’s 'cQunsel
prepare and _submit the proposed _ord'ers‘as to her ruling on the.discovery motions involving
Covil. [R. p. 510; lines 2-8]. |

On February 1, 2018, Plaintiffs’ counsel erﬁailed proposed orders related to all of Judge
Toal’s rulings»on all diséqvery matteré covered at the héaring,'_including_competing proposed
orders on the discovery nﬁotions relévant to Covil. [R Pp- 101 8-19]. _ |

bn February 2, 2018, at 10:32 a.m., Covil’s counsel David ‘Rheney sent an email to
Justi_ce Toal, objectingAto‘-t‘h_e proposed orders .‘submitted by Plaintiffs’ counsel on the grounds
that they did not accurately reﬂect her rulings during the heéﬁng and they violated her
instructions that Covil’s cduﬁéel prepare the proposed orders. [R. pp. 1026-27]. Plaintiffs’

counsel responded at 11:23 a.m., stating “[a]s it relates to Covil we believe either order (Covil’s
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.: order wrth our proposed change or Plalntiff’s proposed order) is 1n lme with the court s rulings . .
J [R pp 1027- 28] Pla1nt1ffs counsel further represented that Cov1l did not produce
documents until January 30, 2018. [R. p. 1028]. Fmally, Pla1nt1ffs counsel noted that while
Justice Toal had not speciﬁcally ruled on how many days James Covil could be deposed, the
Plaintiffs’ position was that they were . entitled to more than a smgle day as long as the deposmon :
.was completed by the February 9, 2018 discovery deadlme [Ld.]. At 12: 26 p.m. on F ebruary 2,
- 2018, Covil’s counsel responded clarlfymg that C0V1l produced all available documents by -
midday on January 29, 2018 ‘not on January 30 2018, as asserted by Plaintiffs’ counsel. [R pp.
1026—'27]. Further, Covil S counsel-objected to Plamt1tfs proposed orders because they included
language. that Coyil’s Rule."30(b)(6) deposition would continue day to day when Justice Toal
made no such ruling. [R. p. l(.)_27]'. In spite of this, Covil’s counsel indicated that James Covil had
made arrangements to be free the morning of a second day if 1t was necessary. [&] At 12:29
p.m. on Rebruary 2, 2018, »Justi‘c‘e Toal’s Law Clerk, Jamie Rutkoski,- responded indicating
" Justice Toal’s displeasure at the parties’ “continued disputes as totheidiScOvery orders and
requesting that any parties with disagreements should s'ubmit their own proposed orders, _and.that
- “Judge Toal will. loiok at both proposed ordeﬂrs and make a decision as to what the orders will
contain® [R.p. 1026]. - | |

In a separate email chain to Justice Toal on February 2, 2018, numerous other

~ defendants also objected to Plaintiffs’ counsel’s proposed orders related to their clients. [R.pp.

- 1030-41]. In light of the logistical hurdles assoc1ated with so many parties submlttmg the1r own
proposed orders, counsel for all part1es recommended that Justice Toal rely on the transcript for
the hearing to prepare the orders [R p. 1032] Justice Toal ] clerk responded that it would still

be preferable for both s1des to send the1r own proposed orders [R. p. 1030]. Later the same day, -
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Covil submitted a new version of its draft proposed orders inco;porat_ing ehanges suggested by
Plaintiffs’ counsei. [R. pp.: 1042-45]. Therefore, by the end of the da.y on February 2? 2018, the
trial court had a proposed order frofn the_ Plaintiffs’ counsel and an updated proposed ord_er from
Covil’s counsel incorporatvingk changes submittedby Plaintiffs’ .eounsel; Aceording to its .own-
email communieatidn with the* parties, the trial court shduld have then re\}iewed both p_roposed
ordefs;', nlade a decision al‘)ont‘ what the order should eontain, and ﬁledi the order in the
Underlying Actions. This did not happen. Instead, the proposed orders submitted by the parties
were never entered. NearI}; a month later, proposed orders submitted by Plaintiffs’ counsel and
| secking entifely new relief were granted without proper prqcess ora he.aring.
- James Covil was depos‘ed starting on‘Wednesday, February 7, ‘2018., in cqmpliance with
| Justice Toal’s oral ruling. [R. p- 1049]. The deposition continned to Febrnary 8, 2018. [Id.]. On
N February 14,2018, Justice Toal’s clerk »emailed allidefendants requesting that all proposed orders
concerning the J anuary 24, 201 8’. hearing be -snbmitted fo her no laﬁer than Wednesday, February
21,2018, [R. p. 1053]. o | |
On February 16, 201.8, Plaintiffs’ counsel emailed Justice Toal and asSerted for the first
time that Covil had failed to eomply with her oral rulings. ‘[R. p: 1066]. To_supp_ort this position,
however, Plaintiffs included excerpts of James Covil’s deposition from February 7-8, 2018,
‘which had not occurred when Justice Toal vannounced he_r rulings on January 24, 2018. [R. pp.
1083-1 14,. 1 13‘3'-6‘4,.and 1174-205]. Plainfiffs took issue with what they contended was a failure
by James Covil to educate himself sufﬁeiently about minute de;[aiis of ‘Co_vil’s business and
insurance pfactices spanning decades and .abou;[_which he had ne nersonal_ knowledge._[R. p.
1066]. | |

In addition, Plaintiffs’ counsel attached proposed orders that were radically different
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- thanthe proposed orders snbmitted by the Plaintiffs on February 1, 2Q18. [R. pp. 1080-82; 1130-
32; and 1165-73 with' R. pp. 1620-25]. These new orders 'strucl< Covil’s answers in the |
: Underyling Actions — relief that Plaintiffs never requested in their motions to compel or at the
hearing. [R. p. 1221]. Moreover the new proposed orders made no references whatsoever to
Justlce Toal’s rulmgs as to Cov1l S protective order motlons [R pp 1080-82; 1130 32; and
1165- 73] The new proposed orders appear to strlke Covil’s Answers based ‘on James Cov1l’
lack of .knowledge at his deposrtion. [Ld.]. Justice _Toal never, however, 1ssued any ruhng as to
what'.level' of prepa'ration.James Covil was reqnired to have. [R p. 502, line 4-p. 514, line 13].
To the contrary, Justlce Toal S comments at the hearing mdicated she ordered the deposition
proceed with the understanding that lames Coyil likely lacked personal knowledge regarding a
number of matters relevant to the Underlying Actions. [R. p. 507, line 18-p. 508, line 4].

Later, at 2:53 pm on February 16, 42018, Jnstice Toal’s layv clerk emailed the parties to
inform them that any party' in disagreement with- Plaintiffs’ counsel’s proposed orders should.
submit their own proposed orders W1th1n 24 hours, and that Justice Toal would be signing and
submitting final orders by Monday, _February 19 2018 [R. p: 1206] At 3:27 p m., counsel for
another Defendant Aurora Pump Company, responded and noted that, among other issues,
Plaintiffs’ counsel. had not actually moved for the “draconian sanctions -- striking the
Defendant’s pleadings -- which .they now incorporate in their proposed Order” and requesting an

- opportunity to be heard. [R. p. 1 222] At 3:52 p.m., Covil’s counsel responded lodgilng the same
: ohjections as counsel for_Aurora Pump Company, noting that “no motion for sanctions regarding
. lCovil’s] representative’s deposition answers has been served.” [R. p. >122l]. At4:31 pm.,
- Justice Toal’s law clerk notified the parties that the deadline to:submit proposed .orders had been

extended to Wednesday, February 21, 2018. [R. p. 1239]. Despite Covil’s and Aurora Pump
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Cofnpany’s objections, the email also stated “[t]here will be no further hearing in furtherance of
the ruling madé,' at thé January 24™ hearing.” [Id.]. Instead, “[a]ny and all arguments” of the
parties were to be sent in writing by February 21 along with the proposed orders. [Id.]: Covil’s
counsel resubmitted the same pro'posed order that had been submitted to Justice Toal via email
on February 2, 2018. [R. p. 1258].

- .On February 21, 2018, Covil’s counsel emailed Justice Toal and attached another copy of
the February 2, 2018, proposed ordér, as well as an explahatory'letter. In the letter, Covil’s
counsel set out the procedural history detailed above and raised the following objections to the
. Plaintiffs’ new proposed order:

Esseritially, the proposed orders of the plaintiffs- grossly overreach the
subject matter of the hearing on January 24, since the matters complained
of, with which we strongly disagree, had not even occurred yet. In
addition, the proposed orders attempt to find both that Covil violated your
order and should be sanctioned, while at the same time denying Covil the
opportunity to be heard on the matter. To say the least, this attempted "
overreach is concerning to us and, we believe, improper under the SCRCP.
For these reasons, we respectfully request that you disregard the proposed
orders from the plaintiffs, as they do not reflect what you ordered that day.
[R. p. 1049].

On February 23, 2018, ’_Justice Toal’s law clerk emailed all parties stating that the
prdposed orders and objections related to the discovery issues from the J amiary 24, 2018, hearing
had been reviewed and the signed orders were to be filed shortly. [R. p. 1277]. On the same date,
Justice Toal signed the 'prdposed orders _submifted by Plaintiffs on Februaryv 16, 2018, .striking
- Covil’s answers in the Undérlying Actions (collectively ‘V‘Su'bjec't' Orders”). [R. pp. 62, 65, and
68]. The Subject Orders were subsequently file-stamped in the Falls and Sizemore Action on

February- 28, 2018, and in the Howe Aétion on March 1, 2018. [Id.]. Covil filed its Notice of

Appeal in the Sizemore Action on March 1, 2018, and in the Falls and Howe Actions on March
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2, 2018. [R. pp. 426, 420, and 433].

~ STANDARD OF REVIEW

The Subject Orders do not cite aﬁ_é) particular provision'_of the South CarolinaRules of
Civil Procedure.f It is clear, hoWet/er _that'thel sanctions imposed-were tor alleged"discovery
v1olat10ns The 1‘mpos1tlon of sanctions is generally entrusted to the sound discretion of the

C1rcu1t Court ” Downey V. D1xon 294 S.C. 42, 45, 362 S. E 2d 317, 318 (1987) As a result,

orders 1mposmg sanctlons should generally not be overturned absent an abuse of such d1scret10n
- %_\LMS_, 284 S.C. 543-, 32_8 S.E.2d 91 (1985). The burden i is on the party appealing from
the order to demonstrate the trial eourt abused its discretion. Q‘M, 284 .S.C. at 570, 328 S.E.2d
at 107. An abuse of discretion may be found where the appellant shows that the conclusion
reached by the trlal court was w1thout reasonable factual support ‘and resulted in prejudice to the
rlghts of appellant, thereby amountmg to an error of law. Dunn v. Dunn, 298 S.C. 499 502 381

S.E.2d 734, 735 (1989) (citing Darden v. Wltham, 263 S.C. 183, 209 S.E.2d 42 (1974)). An

abuse of discretion may also occur “when the-trial court’s ruling is based on.an error of law or

, where the tactual conclus1ons on Wthh it 1s based lacks ev1dent1ary support.” Clark V. Cantrell

| 339.8.C. 369 389 529 S E. 2d 528 539 (2000) A fallure to con51der requlred factors: showmg
that a trlal court falled to exercise d1scretlon also amounts to an abuse of dlscretlon Samples V.
Miic_}&ll, 329 S.C. 105, 110, 495 S.‘E._2d 213, 216 (1997). In other Words, the failure to exercise
proper discretion 1s an abuse of_ discretron. Id.
‘ o ARGtJMENT

L The Trial Court Committed Reversible Error by Striking Covil’s Pleadings Where
Such Relief was Not Requested in Any Motion or Hearing. :

As demonstrated above, the Suibject Orders went far beyond any relief requested in the
Plaintiffs’ motions to compel or at the J anuary 24, 2018, hearing. The issue, there.fore,iis whether
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it is permissible for a court to entcr an order strihing a party’s pleadings where such relief was
never requested in a properly-filed motion or otherwise raised before the judge. As shown below,
the answer is “no”, and the Subj ect Qrders should be reversed. |

A motion is th'ev. 'sole'mechanism by which a party may redjuést a court to enterb an order.
See Rule 7 ,SCRCP.'Rule 7(b)(‘1).states “[A]n application to the Court for an order shall be by
motion 'which,IUnleSs made_during a hearing or trial in open court with a court reporter present;
shall be made in writing,.s‘ha_l_lvstate with particularity the grounds therefore, and ehall set forth
the relief or order sought.” All: wri‘tten motions" must also be filed wtth the court yvithin ﬁvé days
of service. Rule 5(d) SCRCP,

It is fundamental that no- judgment or order affecting the rights of a party to the cause
shall be .made or rendered without notice to the party whose rlghts are to be affected ” Tryon

Fed. Sav. & Loan Ass’n v. Phelps 307 S.C. 361, 362 415 S.E.2d 397 398 (1992). “A notice of

motion must apprise the opposmg party of the relief sought by the movmg party and the grounds

therefore.” Salvo v. Hewitt, Coleman & Associates, Inc., 274 S.C. 34, 260 S.E.2d 708 (1979).

" When orders are 1ssued on motlons w1thout proper notice, they are 1mproperly presented and

should be set aside. Wesley-Burke V. Wesley-Burke 288 S. C 28, 30, 339 S.E.2d 512, 513

(1986) (citing Ex parte Apeler, 35 S.C. 417, 14 S.E. 931 (1892); State v. Parker, 7 S.C. 235
(1875)).
Under South Carolina law; a court may not grant relief beyond the hmlts or scope of what

is included in a motion and notice. See Ford v. Calhoun, 53 S.C. 106, 30 S.E. 830 832 (1898)

Coogler v. California Ins. Co., 192 S.C. 54, 5 S.E.2d 459 (1939); Wildhagen v. Ayers, 225 S.C.

384, 82 S.E.2d 609 (1954); Skinner v. Skinner, 257 S.C. 544, 549, 186 S.E.2d 523, 526 (1972).

Indeed, it is reversible error for a trial court to enter an order that exceeds the limits and scope of

17



the particular montion before it. Sée é.4., Sk’i’nner 257 S.C. at 349-50, 186 S.E.2d at 526.

For instance, in Skinner a wife moved t.o modify a- court order approving and
incorporating a éettlement agreement concemihg propérty distrib'ution,A child support, and
alimony on the grounds fhat the ~suppo'rt provisions were ihadequate. Id., 257 S.C. at 548, 186
S.E.2d at 525. In entering‘ the‘prior order, the trial court found that the wife’s misconduct cauéed
the: separation of the parties. & As a result, she was only entitled to alimohy_ and child support
iundef. the. written _séftlement agreement, not under the undc'rlyi.ng'fa‘cts of the casé as,found'vby ’
the court. Id. The trial-court judge held a héaring on the Wife’s motion to modify'th‘e eé.rlier
order, -after which he entered a new order makiﬁg no reference‘to her motion but instead setting
aside the prior order, stating it had been entered “under a misapprehension as to the facts of the
case” vand increasing tﬁe alimony and child support award. 1d., 257 S.C. at 548, 1_8‘6: S.E.2d at
s _ : . _ : ,

The South Carolina Suprem.e .Court reversed the,tfial éourt"s oyder on the .gr.ounds that it
exc_eeded the scope of th§ wife’s motion. Id. 257 S.C. at 549, 186 VS.E.2d at 526. The motion
made by the wife was for an_order amending the term_s‘of the settlément.agreeme.nt incorporatea
into‘ the éarlier order; if __wés not a motion to reconsider the factual findings upbn'whigh the fight

to aliniony was based. Id. As a result, the Skinner court concluded that the trial court judge had

. committed reversible error by exceeding “the limits and scope of the particular motion before
i, 1d. 257 S.C. at 550, 186 S.E.2d at 526, |

Here, the Sﬁbject Orders sqffer from thé same fundamental_ and fatal Iegal_defect as the
‘order in Skinner. In short, the ‘S_ubject Orders granted relief well beyond what Was actually
- requested by the Plaintiffs m their fnotions to-cohpél. The Plaintiffs’ m;)tions were completely

devoid of any request. that the trial court enter an order striking Covil’s pleadings. [R: pp. 394,
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400, and 420]. Similarly,‘the. Plaintiffs never réquesﬁad such relief at the hearing_before Justice
Toal. [S;ce‘:l generally_. R. pp.. 442-507]. Further_, nothing at the hearing put Covi} on notice that its
pleadings could be .stru;:l; ‘Witho’ut the filing of further motioné and an oppbrtunity to be heard.
[Id.]. Justice Tdal made bral _rulingsvbased on the motions and arguments before her. [Id.]. The
Plaintiffs and Covii sﬁbmitted competing proposed orders reﬂecﬁng the oral rulings within a
- week of the hearing. [R} Pp. 10»1‘2, 1018]‘._Justice Toal, howe'v.er, did not sign or enter either of
these drders. | l
It-was not until,Febfuary 16, 20’18, that Plaintiffs for fh‘g first time requested that Covil’s
pleadings be struck. [R. p. 1065]. This was more than threc' weeks after the héaring, and after
Covil had coniplied with Justi;:e Toal’s oral rulings to produce documents by January 29, 2018,
and produce a Rule 3Q(b)(6) witness for depositién by February 7, 2018. Plaintiffs’ request for
new reIief was not niadé’ in a properly-filed rriotioﬁ settihg forth the relief sought and the grounds
thereforé in compliance with Rule 5> and Rule 7 SCRCP. [Id.]. InSfead, the request for new relief
was included in an email ito _Justice Toal and the other parti'e-s. [Id.]. Worst _still, Plaintiffs
éouched the fequest for néw relief as a proposéd order burporting to relate to Jﬁstice Toal’s oral
rulings from the January 24, 2018, hearing. [R.b p. 1065]. Covil strenuousiy objected to the
Plaintiffs’ improper actions and requested that the “proposed order” granting new relief not be
entered until Covil had the épportunity to be heard on new issues. [R: pp 1221-23; R pp. 1046-
49]. | o

Despite Covil.’s bbjectibns and Plaintiffs’ clear vioiétions of fh'e Sojuth Cafolina Rules of

Civil Procedure, Justice Toal signed the orders striking Cox}il’s pleadings and they were
subseduently filed in the. Underlying Actions appfdximately one month after the January 24,

2018, hearing. As in Skinner, Justice Toal’s orders “exceeded the limits and séope of the
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particular motions” properly'before the court. Id. 257 S.C. at 550, 186 S.E.2d at 526. There was
simply no motion before Justice Toal requesting that Covil’s pleadings be struck. Further, the

Plaintiffs never‘requested-such relief in an oral motion at the he_aring. Therefore, it was reversible

error for Justice Toal to 'sigh ahd enter the Subject Orders. See Citv of N. Mvrtle Beach v. Lewis-
Davis, 360 S.C, 225 230, 599 S.E. 2d 462, 464 (2004) (“A reversal is requlred when the trial |

‘court S ru11ng exceeds the 11m1ts and scope of the partrcular motlon before it.” ) see also Gr1fﬁn

V. Capltal Cash; 310 S.C. 288 294 423 S E. 2d 143, 147 (1992) (01tatlon omltted) (“It is an error

of law fora court to dec1de,a case on a ground not before it.”); Bass v. Bass, 272 S.C. 177, 178-
80, 249:S.E.2d 905, 906 (1978) (1978) (reversing a monetary award for compensation when no

such claim was asserted in the underlying complaint); Turbeville v. Floyd 288 S.C. 171, 174, |

341 S.E.2d 651 652 (1986) (notmg a court ordinarily may not grant relief beyond the scope of -
~ the. notlce of motion) (quotmg Skmner 257 S.C. at 549, 186 S:E.2d at 526).

- Notably, such reversal is proper even where the standard of réview is abuse of discretion.

» “It is> an error of law for a cdur_t to -dec.ide a‘cese on a ground not before it.” Griffin, 310 S.C. at

294, 423 S.E.2d at 147 (citetiOns_Omitted); ‘An‘. abuse of discretioh occurs when a decision is

controlled by an error of law or is without evidentiary support. Mictronics v. South Carolina

Dep’t of Revenue, 345 S.C. 506; 510, 548 S.E.2d 223, 225 (2001). The trial court’s entry of the

Subject Orders, which granted relief beyond what was requested in the motions or at the hearing,

was an error of law etmounting to an abuse of discretion. Therefore, reversal is proper.

1L The Trial Court Violated Covil’s Due Process Rights by Striking its Pleadings

‘ Without Requiring the Service and Filing of a Motion Requesting Such Relief and
Without Conductmg a Hearlng on the Issue, Necessrtatlng Reversal.

In addition to running afoul of South Carolina’s procedural rules and common law, a

~ court that granté relief in excess of what is contained in a motion and without a hearing violates a
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litigant’s due process rights. Under Both Article I, Section 3 of the South Carolina Constitution
and the Fourteenth Amendment to the United States Constitution, a person cannot be deprived
“of life; liberty, or property without due process of law.” Due procéss “requires that a litigant be

placed on notice of the iséue_s' which the court will consider to afford the litigant an opportunity

to be heard.” Wilson v. Walker, 340‘S.C; 531, 537, 532 S.E.2d 19; 22 (2000) (citihg Abbott v.
GOre, 304 SC 116, 119, 403 S.E.2d 154,156 (1991)). “The fundamental right of due 'process is

the opportunity to be heard “at a m’eaningﬁil time and in a meaningful manner.” S.C. Nat. Bank

V. Cent".?"Carolina'}Livestock'»Mkt.‘, Inc., 289 S.C. 309, 313, 345 S.E.2d 485, 488 (1986) (citing

- Armstrong v. Manzo, 380 U.S. 545, 552, 85 S.Ct. 1187, 1191, 14 L.Ed.2d 62 (1965). Due

process does not mandate a uniform procedure in all cases but instead its requirefnents depend
upon “the impdrtance of the interest involved and the circumstances under which the deprivation

may occur.” Id. (citations omitted). At a minimum, due process requires that a “litigant must be

given an opportunity t(;, meet an isSue_before an adverse determinatioﬁ is made.” LoWndes Prod.,
Inc. v. Brower, 259 SC 322, 338, 19i S.E.2d 761, 770 (1972).

. Applying the law above to this case, it i§ clear that Covil was not afforded adequate
nbtice and opportunity to be heard to sat_isfy its rights under the due process clause. The Subject
Orders impos‘ed--extreme séﬁctions tanfam_ount to entering a default judgment against Covil. If
allowed to 'stand,’fhe Subject Orders wouid éffec_:ﬁVely preclude Covil from contesting liability or
raising legal defenses.~The only remaining issue fdr trial Would be damages. Saﬁctions ‘striking-
pleadings or entering default judgment have been found to involve the deprivation of a protected

interest under the due process clause. See e.g., Societe Internationale Pour Participations

Industrielles et Co.mmerciales, S.A. V. Rogers, 357 U.S. 197, 78 S.Ct. 1087, 2 L.E‘d.2d'1255' '

+ (1958); Insurance Corp. of Irelarid,. Ltd., v. Campagnie des Bauf(ites de Guinee, 456 U.S. 694,
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707, 102 S.Ct. 2099, 2106, 72 L.Ed.2d 492 (1982); RDLG. LLC v.-Leonard, 649 F. App’x 343,

347-48 (4th Cir. 2016); Axiom Wbrldwide, Inc. v. Excite Med. Corp., 591 F. App’x 767, 774

75 (11th Cir. 2014); ClearValué, Inc..v. Pear]l River Polymers, Inc., 560 F.3d 1291, 1307 (Fed.
~Cir. 2009): R | » |

Given the importance ‘of Covil’s interests at stake‘(i.e.; its ability to contest liaBility and

. raise legal_ d_efénsesiﬁ ihe Underlying Actiqné), it should have .at léés't been afforded the process
set out in the South .Carolina Rules: (;f Civil Procedure.‘ In ofher words, the Plaintiffs sHould have
served and filed .a motion under Rule 5, Rule 7, and Rule 37 SCRCP seeking such relief well in
advance of a full hearin-g on the issue before a court reporter. That did not occur.

Ih contrast, the Plaintiffs first requested that Covil’s pleadings be struck in the
Underlying Actions by email and further cloaked the request as a proposed order related to the
January 24, 2018, hearing. [R. pp. 1»065-66]. Despite Covil’s _obj‘ecti_ons and request for a
he.avrbirhlg, th¢ trial.-co..u‘rt d1d not alllow. a hé_aring aﬁd instead required that ail arguments and
objections .be submitted.by'email_.' [R. p. 1206; R. pp. 1046-_49]. One week aftér thé'Plaintiffs ﬁfst

* requested the relief, and without any formal hearing on the issue, Jﬁstice Toél signe_d the Subject

Orders. [R. pp. 62, 65, and 68].

The actfons of the Plain_tiffé and Justice Toal in this case violated the basic requirements

of notice and the opportunity to be»l.leard 'és mandated by the Séuth Cérolina Rules of C,ivil

Procedure. Under the circumstances, and in'light of the severe sanction imposed, this also

constituted a violation of Covil’s due process right.s. Stét_e ex rel. McLeod v. Brown, 278 S.C.

281, 284,' 294 S.E.2d 781, 782 (1982) (“[A]n.order éubstant.ially affecting a party’s rights should
not be made in a case without notice to the party prejudiced by it and an opportunity to be

heard.”). Covil was not afforded a meaningful opportunity to meet the issue of its pleadings
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being struck before the adverse determination was made. S_e_e'dendes,, 259 S.C. at 338, 191

'S.E.2d at 770. Stated differently, Covil was robbed of its right to be heard “at a meaningful time

and in a meaningful manner.” '.S.C. Nat. Bank, 289 S;C. at 313, 345 S.E.2d at 488. As a reéult;
the Subject Orders violated Covil’s due process rights and should be overturned.
.' III.  The Trial Court' Abused its Discretion by Imposnng Sanctions Under Rule 37(b) of
“the South Carolina Rules of Civil Procedure Where Covnl Did Not Vlolate Any
Relevant Discovery Order. : :
Even if the Subject Orders are not subject to reversal because they‘ exceeded the relief
éoughr in :Plaintrffs’ motions and violate Covil’s due process rights, the trial cOurt’s.actions still
constitute an abuse of discretion under Senth Carolina law. Justice Toal’s oral rulings at the
January.24,’201 8, hearrng were not ﬁnal drders or binding on the parties and could not form the
basis of sanctions under Rule 37(b) SCRCP, which apply only where a party violates a discovery
“order”. Similarly, there was no evidence before the trial court that Covil violated any other
relevant discovery orders makmg 1mposmon of sanctions under Rule 37(b) SCRCP i 1rnproper as
a matter of law and an abuse of dlscretlon
The Subject Orders do not cite any provision of the Sduth Carolina ‘Rnles of Civil
Procedure. The relief granted, however, is authorized under Rule 37(b)(2)(C) SCRCP, which

prov1des in the relevant part

(b) Fallure to Comply with Order

(2) Sanctions by Court in Which Action is Pending. If a party or an
officer, director, or managing agent of a party or a person designated

" under Rule 30(b)(6) or 31(a) to testify on behalf of a party fails to obey an
order to provide or permit discovery, including an_order made under
subdivision (a) of this rule or Rule 35, or if a party fails to obey an order
entered under Rule 26(f), the court in which the action is pending may
make such orders in regard to the failure as are just, and among others the
following: :
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(C) An order strikirlg'out pleadings or parts thereof, or siaying furtirer
proceedings until the order is obeyed, or .dismissing the action or
proceeding or any part theréof, or rendermg a judgment by default agalnst
the disobedient party, -
(emi)hasis added). The plaln language of Rule 37. makes it clear that e parfy must Viovliéte a e()urt
order requiring er_ i)ermitting discevery befere sanctions caii bei impesed agairlst it. Id. Here, the
record shoWS<Cevi1 did not violate any such orders. As a result, the trial court’s eritry of the
Subject Orders was premised on an error of law and should be reversed.

- The Subject Orders reference two court orders Covil allegedly violated: (1) the “Court’s
Standing Order Discovery”; and (2) Justice Toal’s oral rulings at the January 24, 2018 hearing.
There is no ev1dence, however, that CoVil violated the Standing Order. Further, Justice Toal
never made an oral ruiing regardirrg what ér_neunt of krlowledge; if any, James Covil was
required te have at Vhis..,'deposition.' Even if she had, her oral ruiirlgs were never reduced to writing
and filed with the court, mearrirlg they nei/er became “orders” that were binding on the partied

It appears the refererrce to the “Court’s Standing Order Discovery” in the Subject Orders

refers to the “Master Discovery/Scheduling Order” applicable to all asbestos matters. [R.p. 71]. It
~ . is unclear, however, how the Master Discoyery/Seheduling Order has any bearirlg on f[he Subject
i Orders. The sole evidence the Plaintiffs submitted irl support of- their request that Covil’s
: pleadings be strtick wae exeerptvs'. from James Covil’s deposition piirportirlg to show he leieked
persenal _k‘now‘ledge abou‘_t certain_ deposition topics and was otherwise uriprepared. [R. p. 1065].}
The Master Discovery/S_cheduling Order, hewe;/er, lacks any pr’ovisione related to vi/hat leVel of -

preparation or knowledgeai Rule 30(b)(6) deponent must have. [R. p. 1]. Therefore, the Master

Discovery/Scheduling Order cannot be the order Covil violated to support the trial court’s entry

1
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’of sénctions under Rule 3_7(b).f '

The other .“order” Covil pi,irportedly violated was Justice Toal’s oral rulirigs at tiie
Jariuary 24, 2018, hearing. The oral rulings, however, ,weré not formal “orders” and had no
binding effect on the pairties until t}iey were reduced to writing and filed with the Court. .That
. never happéried in this case. In'ste._a.d,_ fhe trial court entered ‘written ..orders greinti'ng eniirely new
relief. No written orders were ever eri'tered reflecting Justicle‘ Toal’s oraliruiings. Ther_éfore, ‘even
if had Covi_i not complied with Justice, Toal_’s oral rulings (which it denie.s.),. such failure to obey
could not ]s(ipport the imposition of sénéticins under Rule 37(b).

‘An oral ruling liy a judge made in.open court is effective only when reduced to writing
and entered’iinto the recci_rd. Rule 58(a)(2) SCRCP (“A judgment i_s effective only when so set
forth and entered in the record”); Case v. Case,.243 S.C. 447, 451, 134 S.E.2d 394, 396 (1964)
(providing that an 'or.al' decision “is not a final ruling on the merits nor is it binding on the parties

until it has* been. reduced to v'w_riting, ‘signed by the [jludge and delivered for

. recordation.”); Simpson v. Simpsén, 377°8.C. 519, 524, 660 S.E.2d 274, 278 (2008) (holding
oral inotion .t(>)' recuse had no binding effect wiiere it was never reduc_ed t_Q- writing arid filed with
the'couri). S ‘ o

) The record shows Covil complied with Justice Toal’s oral riilings requiriné it to produce
documenis ‘tiy January 29, 2(‘)18', a_nd to producé a Rule 30(5)(6) répresentative for deposition by
Febfuary 7, k2018. As noted abovve,liustice Toal _rriade no rulings as to what topicé the corporate
representative had to be prepared to answer.’ [See gerierally R. p. 502, line 4-p. .514, line 13]. To
the contrary,” she made statements iridii:ating she understood James -Covil may not possess
knowledge relevant to the case, but that the Plaintiffs should have the opportunity to depose him

~anyway. [R. p. 507, iine 1_'O-p.‘_508, line 4]. Further, even if she had made an oral ruling as to
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what level of preparation of knewledge James Covil was required to exhibit at his deposition,

such an oral ruling vlvould not technilc.ally qualify as an ‘forder” and would not have been binding

on the parties until it was reeluced to vwriting and filed with the court. Ruie 58(a)(2) SCRCP.

Since that never h.ap.pened,CeVilvcould not have Vioiated any “‘erder”vre.lated to the January 24,

2018, hea‘ring to justify -Sanetiens under Rule-37(h). :

| Since Covil did not fail to * obey an order to provide or permit discovery” as requlred by

Rule 37(b)(2), it was reversible error for the trial court to enter the Subject Orders striking

Covil’s Answers.

IV.  The-Trial Court Erl'ed by Failing to Make the Required Finding that Covil’s
Alleged Conduct Involved Bad Faith, »Willfulncss, or Gross Indifference to the
Rights of the Plaintiffs and Failing to Narrowly Tailor the Sanctions to Fit the
Circumstances.

There is no indication whatsoever that the trial court made the reqﬁired determination that
Covil’s cohduct involved bad faith, willfulness, or gross indifference to the rights of other
.lifigants. In édditioh, the trial court abused ifs’ discretion in striking Covil’s pleadings because the
sanct_iohs were unreasonéble, went beyond tlhe necessities of the situation, and improperiy
foreclosed a decision on the merits in the Underlying Actions. For these reasohs, the Subject
Orders should be reversed. |

While Rule 37 grants trial ceurté the 'power to strike pleadinge or order judgment by

default, such sanctions are harsh medicine that should not be administered lightly.” Karppi v

Greenville Terrazzo Co 327 S.C. 538 542—43 489 S.E.2d 679, 681-82 (1997) (01tat10ns

om1tted) For thls reason, . the movmg party must show bad’ faith, willfulness, or gross

indifference to its rights to justi‘fy‘such sanctions. Griffin Grading & Clearin,q, Inc. v. Ti_re Serv. -

Equip. Mfg. Co., 334 S.C. 193, 198-99, 511 S.E.2d 716, 718-19 (1999) (citing Baughman v. AT

& T Co., 306 S.C. 101, 410 S.E.2d 537 (1991)); see also McNair v. Fairfield Cty., 379 S.C: 462;
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466, 665 S.E.2d 830, 832 (20085 (“[S]evere sanctions, such ae the dismissal of an action, should-
only be imposed in cases involvingﬁ bad faith, willful disobedience, or gross indit‘ference to the
oppos‘ing party’s riéhts.”).

In addition to the requirernentthat the moving party show bad faith, willfulness, or gross
indifference, a- trial cou.r't’s drseretion fo impose severe sanctions under .Rule 37 is further

circumscribed by the rule that sanctions must be reasonable and cannot go “beyond the

necessities of the situation to foreclose a decision on the merits of a case.” Balloon Plantation,

Inc. v. He‘ad‘f'Balloons,.In_cv., 303 S.C. 152,154, 399 S.E.2d ‘439, 440 (1990); see also Jackson v.

H&S Oilﬂ-»‘Co.,‘-2'63 SC ‘407, 411, 211 S.E.2d 223, 225 (1975')‘(noting the rule allowing
sanctions is’"y‘designed to promote decisions on the merits” and harsh sanctions “should never be
lightly invoked”) (c1tat10n omitted). In effect the sanction must be lrmrted and narrowly tailored
to match the v1olatxon of the order at issue. Qpp_ 327 S.C. at 543 489 S.E.2d at 682 (1997)
(overturning the trial court s order'strlktng pleadings because it was ‘unduly harsh under the
circumstances and the sanctions were not limited to rnatchthe violation at issue).

Failure to weigh the factors above or to narrowly tailor sanctions demonstrates a “failure

to exeroiée discretion and amounts to an abuse of discretion.” Jamison v. Ford Motor Co., 373
: | S.C.‘248, 270, 644 S.E.2d 755, 767 (2007). In eonstruing Rule 37 of the Federal Rules of Civil
", Procedure, which is substantively sirnilar to the South Carolina rule, the Fourth Circuit has noted
that, “[i]n the case of default, the range of dlscretlon is more narrow than when a court imposes
' tess severe sanctions.” RDLG, 649 F. App’x 343, 347 (citations and quotations omitted).
Turning to this case, the trial court abused its discretion because it made no meaningful
determination that Covil’s conduct vinvolved bad faith, was :.willful, or that it involved gross

indifference to the Plaintiffs’ rights. The terms “bad faith” and “willful” connote intentional or
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conscious wrongdoing. See Turner v, _Sinclair Ref. Co., 254 S.C: 36, 44, 173 S.E.2d 356, 360
(1970) (“Willfulness is thecbn_ééio"hs failure to use due caré”). “Gross indifference”»appears to
- be akin to the legal concept of reckless disregard,- where a party’s conduct is not provably

intentional but- falls so far dutéide the bounds of reasonable conduct that it is akin to and

A

punishable as _inteﬁtional conduct. See e.g., Peeler v. Spartan Radiocasting, Inc., 324 S.C. 261,
266, 478 S.E._2d '282, 284 (1996) (noting to ¢stabliSh reckless.ness-kthere must be an extreme
departure from.the re;lsonable standard of care). . |

The Subject Orders lack any indic_ation thét the trial court weighéd the evidence before it
as to whether Covil’s alleged conduct was done intentionally or with “grosé indifference™ to the
Plaintiffs’ rights. The Subject Orderé cite and quote case law about its obligation to consider
factors such as the nature of di.scovery,. Willfulness_, and thevd_egreve of prejudice in imposing
'A sancbt.ionsi..‘[Order's .Rf_:g‘a,fdiri'g (ﬁ)‘vil 'Co'rpvvorvatioﬁDiscovery Mo,ti‘ons‘; R. 62; 65; and 68]. The
Subject Ordefs,' however, lack any meani'ngful‘énalysis and appliééfion of the required factors.
[Id.]. The mere recital of applicable léw_ and factors controlling a couft’§ discretion is

insufficient. State v. Smith, 276 S.C. 494, 498, 280 S.E.2d 200, 202 (1981) (“[T]he mere recital

of the discretionary decision is not sufficient to bring into operation a determination that
i -discretion was exéréised. It shoﬁld be stated oﬁ what basis that discretién was exerciéed.”).

| The Subject Orders. éls'o make certain recitations fegarding Covil’s alleged conduct.
- These recitations, however,.' were unsuppofted by fhe evi.dence' in the récord before the trial court.
' Further; even if the “fa"ctual’-’ 'récitatidﬁé iﬂ the Subject Ordf;fs were supported by. competént
| évidenée; the Sﬁbject vO'r‘ders 'sh;)w‘ ﬁo ;mdication thét the trial coﬁrt weighed such recitations of
“fact”, conducted a fneaningful analy_sis, and determinéd that the necessary factors had been met.

For instance, nowhere in the Subject Orders did the trial court actually conclude that Covil’s
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alleged diséovery Violétioﬁs‘Wéxle intehtional, f‘v;illfui”,' or done in “bad faith”. [R. pp. 62, 65, -
and 68]. -Similarly, the trial é_ouft' made no finding that Covil’s chduct involved “gross
indifference” to the Plainti_ffS’ fights. [l_c_l_.].. Such failure was an abuse of discretion. The record in
this case shows the trial courtvféiled to weigh the required factors, coﬁduct a meaningful analysis
.by applying the faé:t;)rs to ;che éviden¢e before. it, or make proper findings. Such failure was_ah\ -
abuse of diséretion_ necessitatiﬁg fevler.sal.. Jamison,.373 SC at 270, 644 SE2d at 767 :

" The Subject.'_Ordefs.' ére aléo devoid of any indication t.hatAthe' trial céurt considered
whethef fhe sanctions were feasonable or propéﬁional in light of Covil’s alleged mi-sconduct. For
example, tﬁere is no explanation whatsoever in the Subject Orders as to why a lesser sanction
would not suffice. [R. pp. 62, 65, and 6‘8]. Simi,larly, the Subject Orders lack any explanation as
to Why the harsh sanctions were justified under the. circumstances, even though‘v the sanctions

granted were e_xfremely ‘harsh and for_eclos_ed a decision on the merits of the case. See Balloon

Plantation, Inc., 303 S.C.'gt' 154, 399 S.E.2d at 440.

A review of the rechd serves to fufther highlight just how disproportionate the sanctions
~ were uﬁder the circumstances. .In. éupbort_ of their email reduest to the court to strike Covil’s
| pleadings, the Plaintiffé_attaéhed éxcérpts from fhe deposition of James Covil. [R. pp. 1083-114,
1133-64, and ‘l 174-205]. At most, these excerpts show James Covil lacke/d: detailed knowledge
about every site.fat which Covil performed wprk, what products it sold, and what insuranc¢
poiicies were iﬁ place relevant to Plaintiffs’ claims. [Id.]. As made clear at the January 24, 2018,
heafi_ng, however, Covil had been ouf of business since 1991. [R. p. 504, li-ne 4-p. 505, nline 6;
See also R. pp. 1‘283-87].7 James . Covil Volun;ce.ered to .be the company’s Rule 30(b).(6)
représentative not because he po,sseséed knowledge about all of the ﬁo.ticAedv,topics in the.

Underlying Actions but begausé he was the only ex-employee of the company known to Covil’s’
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counsel and who was xvilliog to testify. [R. pp. 1283-87]. Covil’s coohsel promised to do what he
could to prepare James Covil, but he also made it cl_ear thaf Jéro'es Covil’s knowledge was going
to be limited to whet he:could-learn"from documehts that had already oeen produced to Plaintiffs’
counsel in. numerous othéf o_a"ses..and Polfne£ -Covil"vsb deposition.I [R. p. 505_, line 7-p. 510, line 1].
By her own ‘statements at _the-' heéring,- Justice Toal ackno:v‘vle'dgedtha‘.[ James Covil may not
possess knowledge on the information sought-bny the Plaintiffs. [R. p 507, line IIO-p. 508, line 4].
Despite this, Justice Toal ruled thqt the Plaintiffs should at 1eaet have the opportunity to ask
questions — e;'e-n if James Covil lacked knowledge. [Id.].

Under these circumstances, it was unreasonable and disproportionate for the trial court to
~strike Covil’s pleedings ‘based on James Covil’s lack of knowledge about or preparation for
| ‘Plaintiffs’ extremely detailed Rule 30(b)v(6) deposition ’Fopios. Lesser sanctions would have
: adciressed sﬁchﬁpu'rpofted rdeﬁciencies" .just’ as well, including ‘or,‘defing. a second deposition of
James Covi] and fequiring additionél'preparavtion.as to the topics at issue, depositions by written
questions, or special interrogatories and/or requests for production.

Sanctions must be “aimed at the specific misconduct of the party sanctioned”. Balloon

Pléntation, Inc., 303 S.C. at 154-55, 399 S.E.2d at 440. Put differently, “sanctions should be a
- rifle-shot, not a shotgun Blast.” Id. Here, the sanctions Were a hydrogen boinb. As such, the trial
i.court’s entry of the S,ubject'_Orders was an abuse of discretion becaoser it was so disproportionate
. ‘t.o Covil’s alleged .rhiSconduct; Id: |

CONCLUSION

For the foregoing reasons, Covil respectfully requests that this Court reverse the trial -
court, order that the Subject Orders be vacated, and remand these actions for further proceedings

consistent with this Court’s rulings.

) )
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM YORK COUNTY

Court of Common Pleas _ RECE IVE}‘}'

- Jean Hoefer Toal, Circuit Court Judge
: - DEC 07 2018

SC Court of Appeals

Case No. 2018-000385

- Timothy W. Howe, Individually and as Personal Representative of the Estate of Wayne Erwm
Howe, Deceased and Jeanette Howe ................ I e
: ' Respondents,

V.

Air & Liquid Systems Corp., Individually and-as successor-in-interest to Buffalo Pumps, Inc.;
Airco, Inc.; Airgas USA, LLC f/k/a National Welding Supply, Inc.; Albany International Corp;
Asten-Johnson, Inc.; Aurora Pump Company; A.W. Chesterton Company; Beloit Corporation;
Black Clawson Converting Machinery, LLC; Individually and as a subsidiary of Davis-Standard
-LLC; CBS Corporation, A Delaware corporation f/k/a Viacom, Inc., Successor by merger to CBS
Corporation,  Pennsylvania Corporation, f/k/a Westinghouse Electric Corporation; CGR
Products, Inc., f/k/a Carolina Gasket and Rubber company; CAN Holdings, Inc. f/k/a Hoechst
Celanese Corporation (sued individually and as successor in interést to Fiber industries, Inc.);
Cleaver-Brooks, Inc.; Covil Corporation’ Crane Co.; Crown Cork & Seal Company, Inc.; Daniel
International Corporation; Davis-Standard Corporation, LLC; Dezurik, Inc d/b/a Dezurik-APCO
Williamette Eagle, Inc.; Fisher-Klosterman, Inc., as successor-in-interest to Buell Engineering
Co.; Flowserve Corporation, Individually and as successor-in-interest to Durco Pumps; Fluor
Daniel Services Corporation; Foster Wheeler Energy Corporation; General Electric Company; The
Gorman-Rupp Company;. Goulds Pumps, Incorporated; Ingersoll-Rand Company; Linde, LLC
f/k/a The Boc Group, Inc., f/k/a Airco, Inc.; Marsulex Environmental Technologies Corporation,
individually.and as successor-in-interest to Buell Engineering Co.; Metropolitan Life Insurance

- Company, A wholly-owned subsidiary of Metlife, Inc.; Peerless Pump Company; Presnell
Insulation, Inc.; Riley Power, Inc., Individually-and as successor-in-interest to Babcock Borsig -
Power, Inc. and Riley Stoker Corporation, Individually and as successor-in-interest to D.B. Riley;
SCAPA Waycross, Inc.; Sepco Corporation; SPX Cooling Technologies, Inc, f/k/a Marley
Cooling Technologies, Inc. f/k/a The Marley Cooling Tower Co.,; Sterling Fluid Systems (USA)
LLC; Trane U.S., Inc. f/k/a American Standard, Inc. f/k/a American & Standard Manufacturing
“Company; Union Carbide Corporation; Uniroyal, Inc. f/k/a United States Rubber Company, Inc.;
United Conveyor Corporation; Velan Valve Corp; Viking Pump, Inc.; Warren Pumps LLC; Yuba



Heat Transfer Corporation; Zurn Induétries e e e I :
' - S Defendants

Of Which Covil .Corporation. is the Appellant.
AND

Roxanne Falls, Ind1v1dually and as Personal Representatlve of the Estate of Charlotte Gaye Smith, .
e e e e P e Respondents

CBS Corporation, A Delaware Corporation f/k/a Viacom, Inc., successor by merger to CBS
Corporation, *A Pennsylvania Corporation f/k/a Westinghouse Electric Corporation; CAN
Holdings, Inc.'f/k/a Hoechst Celanese Corporation, sued individually and as a successor-in-interest
to Fiber Industries, Inc.; Cleaver-Brooks, Inc.; Covil Corporation; Daniel International
Corporation; Fluor Daniel, Inc. f/k/a Daniel Construction Company, Inc.; Fluor Daniel Services
Corporation; Foster Wheeler Energy Corporation; General Electric Company; MP Supply, Inc.
“f/k/a Mill-Power Supply Co. and Mill power Supply Company; Resolute FP US, Inc., Union
Carbide Corporation; United States Fidelity Guaranty Company; Un1royal Inc f/k/a United States
- Rubber Company, Inc. and United Conveyor Corporation.. . .. .............. ... Defendants

Of which Covil Corporation is the Appellant.

AND

James Coleman Sizemore, as Personal Representative of the Estate of J ames Calvin Sizemore,
Descendant, Respondent.

\2
. Bowater Paper Mill; E.I. Du Pont De Nemours and Company, Foster Wheeler Energy Corporauon
Daniel International Corporation:f/k/a Daniel Construction Company, Inc.; Resolute FP US Inc
f/k/a Bowater Incorporated; CBS Corporation, a Delaware corporation f/k/a Viacom, Inc.
successor-by-merger to CBS Corporation, A Pennsylvania Corporation f/k/a Westinghouse
“ " Electric Corporation; C‘lea_ver-Btooks, Inc. f/k/a Aqua-Chem, Inc. d/b/a Cleaver-Brooks Division;
. Covil Corporation; Fluor Constructors International f/k/a Fluor Corporation; Fluor Constructors
~ International, Inc.; Fluor Daniel Services Corporation; Fluor Enterprises, Inc.; General Electric
Company d/b/a Rayloc a/k/a NAPA; Georgia-Pacific Consumer Products LP; - Honeywell
- International, Inc. f/k/a ‘Allied-Products Liability Signal, Inc., sued as successor-in-interest to
Bendix Corporation; SCANA Corporation d/b/a South Carohna Electric & Gas; Riley power Inc.
f/k/a Riley Stoker Corporatlon and D.B. Riley, Inc.

N

AND

Waste Management: of Sonth Carolina, Inc., as successor by merger to USA Waste of South



Carohna Inc., successor by merger to Chambers Medrcal Technologies, Inc.,. . . .Defendants

Of which Covil Corporation is the Appellant.
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