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STATEMENT OF ISSUES ON APPEAL

1. ~ DIDTHE APPELLATE PANEL ERR IN FINDING THAT THE CLAIMANT SUSTAINED
A COMPENSABLE INJURY TO THE ANKLE IN THE COURSE AND SCOPE OF
EMPLOYMENT ON APRIL 12, 2016 WHEN SUCH A FINDING IS CLEARLY
ERRONEOUS IN VIEW OF THE RELIABLE, PROBATIVE, AND SUBSTANTIAL
EVIDENCE ON THE WHOLE RECORD?

2. DID THE 'APPELLATE PANEL ERR IN GRANTING A RUNNING AWARD OF
TEMPORARY TOTAL BENEFITS IN EXCESS OF THOSE CONTEMPLATED BY HIS
MEDICAL PROVIDER AND DESPITE CLAIMANT’S TESTIMONY THAT HE WAS
ABLE TO RETURN TO WORK WHEN SUCH A FINDING IS CLEARLY ERRONEOUS
IN VIEW OF THE RELIABLE, PROBATIVE, AND SUBSTANTIAL EVIDENCE ON
THE WHOLE RECORD?

STATEMENT OF THE CASE
On April 26, 2016, Claimant filed a Form 50, Request for Hearing, asserting an injury to the
left ankle and leg on April 12, 2016, just days after beginning working for the Employer. Defendants
responded with a Form 51 dated May 25, 2016, denying the claim.

Commissioner T. Scott Beck presided over a hearing on August 10, 2016, wherein the .'

. Claimanf contended he sustained an injury to the left ankle and left leg on April 12, 2016 (less than

two weeks post-hire) and requested temporary total compensation, payment of past medical

eexpenses, and additional future medical treatment. The Defendants denied that Claimant sustained
any injury arising out of and in the course and scope of his employment. The Defendants denied that

Claimant was entitled to any benefits under the Act.

Commissioner Beck issuéd an Order on October 25, 2016 finding that Claimant satisfied his
burden of proving a compensable injury to the left ankle énd awarding causally-related medical care
and temporary total disability benefits from the date of injury to the present and continuing (despite

concerns regarding surveillance footage of Claimant, showiAng. his physical abilities after the alleged

injury).



The Defendants/AppeHants subsequently requested the Appellate Panel of the Workers’

Compensation Commission review the prior decision. The Appellate Panel received briefs,

evidence, and heard oral arguments .on June 19, 2017. Thereafter, on September 6, 2017, the

Appellate Panel issued an Order affirming the Order of the Single Commissioner. This appeal

follows.

STANDARD OF REVIEW

“The Administrative Procedures Act (APA) provides the standard for judicial review of
.

decisions by the [Appellate Panel].” Pierre v. Seaside Farms, Inc., 386 S.C. 534, 540, 689 S.E.2d

615, 618 (2010); accord Lark v. Bi-Lo, Inc.. 276 S.C. 130, 133-34, 276 S.E.2d 304, 306 (1981).
Under the APA, this court can reverse or modify a decision of the Appellate Panel if the substantial
| rights of the appellant “have been prejudiced because the decision is affected by an error of law or is

clearly erroneous in view of the reliable, probative, and substantial evidence on the whole record.”

.. Transp. Ins. Co. v. S.C. Second Injury Fund, 389 S.C. 422, 427, 699 S.E.2d 687, 689-90 (2010);

S.C.Code Ann. § 1—23—38.0'(5)(d),>(e) (Supp2012).

“In Hines v. Pacific Mills, 214 S.C. 125, 51 S.E.2d 383, we held that awards of the Industrial
Commis's.ion» may not rest upon surmise, conjecture or speculatioﬁ but must be founded upon
substantial evidence, and that if the evideh_c‘;e is all one way, or if the findings of the C_orﬁmission are
based on» surmise, speculation or conj eqture, then the issué becomes one of law for_. the court and not
of fact for thé Commission. In this same case we held that expert testimony is not binding upon the
fact-ﬁnding body if there ié competent substantial evidence to the contrary, though in matters of such
kind which are not of common knowledge, fact-finding body must accept opinion of experts.”

Herndon v. Morgan Mills, Inc., 246 S.C. 201, 210, 143 S.E.2d 376, 381 (1965).
.2




ARGUMENTS
L THE APPELLATE PANEL ERRED INF INDlN G THAT THE CLAIMANT SUSTAINED

A COMPENSABLE INJURY TO THE ANKLE IN THE COURSE AND SCOPE OF

EMPLOYMENT ON APRIL 12, 2016 WHEN SUCH A FINDING IS CLEARLY

ERRONEOUS IN VIEW OF THE RELIABLE, PROBATIVE, AND SUBSTANTIAL

EVIDENCE ON THE WHOLE RECORD. '

The Claimant alleges an injury to the left ankle on April 12, 2016, less than two weeks
following his initial employment with Advanced Disposal Services South Carohna LLC and just
“two days on the JOb post-training. (R. p. 87, lines 4-23; p. 105, lines 15-19). Claimant alleges that |

, while working on a vehicle in the yard, he fell forward and did not twist his ankle but felt a pull in
hisleg. (R. p. 92, lines 5-14). Claimant testified that he reported the accident to his direct supervisor
named Joe. (R. p. 93, line l2-p. 94, line 8). The ne‘xt‘ day, the Clairnant sought treatment froni the
VA. Following the trip to the VA, Claimant called his Employer and vilas sent to Doctors Express
(R. p. 95, lines 13-21). He had a note for one week out of work from the VA and took that note to

" Doctors Express with him. l)octors Express wrote Claimant out of work and recommended physical
therapy. (R. p. 9'7, lines 11-14). The Employer, based upon their investigation of this claim denied | |
any further medical care. The Claimant underwent physical therapy on his own, but had stopped by
the time of the Hearing and Claimant produced no ev1dence to support any further orders for
causally-related treatment at either the VA or Moncrief Army Hospital. The Claimant further
testified that he was able to return to work, but that he was not willing/able to return to light duty for
his employer (R p. 101, line 15 - p. 103, line 14; R. p. 29, lines 14-24).

A Although disadvantaged by reading Claimant’s live testimony rather than witnessing it, there

are a variety of inconsistencies in the record and it is clear that the Claimant was less than

forthcoming in his testimony. He did admit that when he went to the VA on April 12, 2016, his
3 .



history was that he stepped on a rock the other day. Claimant had only been on regular duty (post-
training) for two days at the time of the alleged accident. (R. p. 105, lines 15-19). Although his
testimony was of an injury to the back of the leg, the comi)laint recorded by the VA shows reports of
left shin pain. (R. p. 104, line 10 — p. 105, line 10; R. p. 189). Claimant admits thét he wore steel-
toed wdrk boots that laced up and supported the ankle. (R. p. 113, lines 6-10). Claimant testified that
he finished his shift working on a white pickup truck, but was lirhping. [R.p. 1‘14, line 7-p. 115 line
11). - | |
Furthermore as to credibiiify, Claimant | acknowledged that he falsified answers on his.
application fegarding prior health issues. As part of the hiring process, the Claimant combleted a
post-offer/pre-employment rriedical questionnaire, wherein he denied any prior injuries, pain, or
discomfort to the back, ankle, knee, or psyché. (R. pp. 271-272). He further denied any prior
_ disability ratings or any other physical conditions the Employer should be aware of, (R.p.272). This
questionnairq includéd a stétement that Employer relied on these assértions and workers’
compensation benefits could be voided if false information were supplied. (R. p. 271). Claimant
certified on his application that “all informaﬁon I have provided to.Advanced Disposal Services, Inc.
in supi)ort of my application for erhployment is true anci accurate.” (R. p. 261). | |
The Claimant admittedly lied on his application about these prior health issues. At the
Hearing, in the course of attempting to explain his responses‘regarding his prior health aﬁd disability
ratings, he felt disclosing prior health information “should be if I want td tell you or not.” (R. p. 105,
line 19-p. 109, line 19). Claimant admitted that he requested a re-evaluation by the VA to increase
his disability rating of 10% (Which was not discloseci) about a year prior to applying for work with
the EmpAloyer. (R. p. 108, lines 2-25). .'When asked why he did not tell his Employer about any of his

.4-‘



prior injuries ’or disability, Claimant stated “I don’t b'eligve they ever need to know. Because [’m riot
app}ying for disability with them. I’m applying for a job based on my skills.” (R. p. 109, liﬁes 12-
15). Claimant admitted that, aﬁér he was hired by the Employer, he received notice that he had been
Vapproved by the VA as 90% disabled. (R. p. 108‘, lines 2-25). | |

Furthermore, the Employer presented testimony of Mike Stanley, the maintenance manager of

the shop, who invesﬁéated the reported fall. Mr. Stanley preserved the sé'curity footage 6n the dafe'

“and time following the fall as the Claimant worked on the white pickup truck. Claimant héd no dirt
or other signs of a fall on his dark élothing. In Qné brief stretch of video, there is a questidn ofa
limp, but the Claimant does not limp or demonstrate any limitation_ on his activities during the vast
bulk of the. video. (R. DVD - Couﬁney video 2, Courtney video 3, Cdurtney video 4). Mr. Sta;lley
also téstiﬁed that you could not fall inv the yard and not be covered in the dust from the crush and run.
R. p. 123, line 5 — p. 124, line 1)

The record also contains a note _frorh co-worker, Shan'ev Patrick, vwho sta;[ed' that around
midnight on April i2,. 2016 ’(shortlyl before the alleged injury), Claimant approached him to talk
about the workplace. Iﬁ the conversation, Claimant was asking ;‘about the caﬁleras -and which ones
worked or not. ... Then he talked z;bout how laid back it was here not having to change tires or do any

- larger project jobs. Wit‘hin'.-these éonversations he told [Mr Patrick] he rolled his ankle on a rock
getting out of a truck in the yard.” ®. p. 283). |
Another employee provided a Statemcnt that Claimant told him he turned his ankle slightly,
but said he was okay Iand just walked it out, but didn’t mention any discomfort as they continued to
work in the coming hours. (R. p. 285). - N
| Both the Single Commissioner and Appeﬂate Panel acknowledged the inconsistencies were
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compelling; however, they determined the médical evidence was sufficient to find the claim
compensable. However, a close look at the rnedical evidence demorlstrateé that it is not compelling.
It is also important to note that only partial evidence was submitted from Moncrief Army Hospital
A .(reco'rds Defgndants were unable to obtain prior to the Hearing), which were also most recent records
in evidence and the only ones not-to comment on work status.

The medical evidence submitted consists of a record from the VA which shows that,
predating April 12,2016, Claimant called on March 18,2016 and received refills for salsalate (anti- _'
inflammatory), ggbapentin (drug for neuropathy), hyaluronate (drug for érthritic joints), and
sertratine (drug for depression and panic attacks). His description of the event at approximately
11:00AM on April 12, 2016 is that he stepped on a rock “the other day at 'work” and feit pain and
* swelling in the foot, ankle, and left front part of the shin. (R. p- 189). Atapproximately 1:30PM, the
deécription changes tr) his “foot caﬁght the gravel” rNhile walking and fell forward wrth apop inthe
béck of the ankle. (R: p. 186). Claimant’s testimony at the Hearing Was that he lost his footing and
went forward, rolling on to his back. (R. p. 92, lines 5-13). The ankle was x-rayed at the VA and
showed only degenerative changes and “there may be rnild soft tissue swelling... There is rro acute
fracture. Trace soft tissue swelling... that might represent sprain. (R. p. 182). Claimant was placed
out of work by the VA for April 12-15, 2016 only. (R. p. 191).

C_laimént was also seen by Doctors Ekpress on April 12, 2016 following the VA visit. At
Athat time, Claimaﬁt reported a fall at work; twisting thé left foot and ankle. No swelling was noted
on the. exam. There V\rés abnormal motion and tenderness reported, therefore he was advised to
elevate and ice and advised to return in 4-5 days if not 1mproved (R. pp. 168-169). Claimant
retumed for follow up on April 18 and at that trme the i mjury is charted as rlght ankle in one place
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and left in the other. (R. p- 176). The Claimant Was. referred to physical therapy and instructed to
return after the evaluation. Claimant was written out of work until he could be assessed by a
physical therapy evaluation (not to remain off work until therapy is completed, But only until an -
evaluation took place). (R. pp. 179, 181). No medical provider documented an acute injury to a
reasqnable degree of medical certainty. |
Funhermore, given the allegations of left ankle injury‘ wﬁich inqlude the left foot, the.
 Defendants assert that the conglomeration of undisclosed pre-existing conditions, iﬁcluding the iefi
foot; render an injury or exacerBation mofé of a foregone conclusion than an “accident,” as is
required by the Act. |
Pursuant to S.C. Code Ann. §42-1 -160 @ 976), the terms “injury” and “ﬁersonal injury” mean
~ injury by accident arising out of and in the course of employmen.t." The word “accident” has been

applied by our courts in the workers' compensation context to mean an “unlooked for or untoward

event that the inj ured person did not expect, design or intentionally cause.” Capers v. Flautt, 305 S.C.

254, 256-57, 407 S.E.2d 660, 661 ‘(Ct. App. 1991) (citing Linnen v. Beaufort Co. Sheriff's Dept.,

305 S.C. 341, 408 S.E.2d 248 (S.C.Ct.App.1991) (Davis Adv. Sheet No.A1.2 at 13); Stokes v. First

National Bank, 298 S.C. 13, 17, 377 S.E.2d 922, 924 (Ct.App.1988); Yates v. Life Ins. Co. of

Georgia, 291 S.C. 301, 353 S.E.éd 297 (Ct.App.1987)).

Similar to the facts in Capers (which involyed a claimant with a pre-existing condition
applying for a job likely to exacefbate that undisclosed éondition),‘ here, the Claimant was aware of
serious and significant pre-existing disability, to inciude the right ankle and both right and 1eft f¢et. ‘
Claiﬁmt knowingly and willfully applied for a physical labor job at a facility'that a reasonable
person would fecc;gnizé would expose them to unéven surfaces. Claimant then alleges that he
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sustained a new injury to his left foot and ankle when he stepped on an uneven surface. Given these
facts, the Claimant’s injury was not an “unlooked for or untoward event.”

Furthermore, even if the Claimant sustained an injury at work and could not reasonably have
foreseen that he was in danger of exacerbating his pre-existing conditions as in Capers, the record is
replete with evidence that Claimant knew of his pre-existing disabilities, including arthritic
conditions, pre-existing right.ankle injury and pre-existing left and right foot injury/disability, and
provided false information to his Employer, which was relied upon in the hiring and placement
process. Given these factors even an unexpected injury to the prev1ously disabled left foot would be

precluded under Cooper v. McDevitt & St. Co., 260 S.C. 463, 196 S. E. 2d 833 (1973) due to

Claimant’s fraud in the application. The Court in Cooper adopted the rule that a false statement in
~an employment_applicationlwill bar benefits if: (1) The employee must have knowingly and willfully
made a false representation as to his physical condition. (2) The employer must have relied upon the
false representation and this reli’ance must have been a substantial factor in the hiring. (3) There must .
have been a causal connection between the false representation and the injury. Id.

In'this case, the Claimant admittedly lied on his application about.his pﬁor health issues,
including a disabled left foot. At the Hearing, in the course of attempting to explain his responses
| regarding his prior health and disability ratings,.he felt disclosing -prior health information “should be
if I want to tell youor not.” (R. p. 105, line 19-p. 109, line 19). Claimant admitted that he requested :
a re-evaluation by the VA to increase his disability rating of 10% (which was not disclosed) about a
year prior to applying for work with the Employer. When asked why he did not tell his Ernployer
about any of his prior injuries or disability, Claimant stated “I don’t believe they ever need to know.
Because I’m not applying for disability with them. I’m applying for a job based on my skills..” (R p-
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109, lines 6-15). As per trle documents, the Employer relied on the Claimant’e assertions in making
employment and placement decisjons. (R. pp. 270-273).

For the reasons cited above, the Appellants respecffully reduest the Court of Appeals reverse
the Appellate Panel Order finding the claim cempensable. K
IL. THE APPELLATE PANEL ERRED IN GRANTING A RUNNING AWARD OF

TEMPORARY TOTAL BENEFITS IN EXCESS OF THOSE CONTEMPLATED BY HIS

MEDICAL PROVIDER AND DESPITE CLAIMANT’S TESTIMONY THAT HE WAS

ABLE TO RETURN TO-WORK WHEN SUCH A FINDING IS CLEARLY ERRONEOUS

IN VIEW OF THE RELIABLE PROBATIVE AND SUBSTAN TIAL EVIDENCE ON

THE WHOLE RECORD.

.The Claimant was written out of work by D(')ctors"Expres's dn‘ April 1'8,‘2016 fora minor
ankle sprain “until physical therapy evaluation.” (R. pp. 179, 1 81). Importanﬂy,‘ arthoﬁgh the Single
Corhrnissioner and A_ppellate Panel expressed that they felt constrairled by the medical records, the :
plain language of the medical records states that Claimant was only written out until such time as
' 'ph};sical therapy evaluated h1m If the Commission is cdnstrained by a readrng of the records, a
period of temporary tetal disability benefits should not eXeeed the date thatj,Clairr;ant appeared for
physical. therapy and another medical provider corlld conlrrlerrt on whether there was an engoing need
‘to remain out of worl’(‘ | | |

While v we do not know what »the Cla1mant s phy5101an at Moncrief Army Hospltal may have
commented on work status when he presented on April 20, 2016 (due to partial records submltted A
into evrdence and Defendants’ 1nab111ry to procure the records in advance of ﬁemng), ata mlnrmum,
we know that Claimant appeared for physical therapy byMay 13,2016. (R. p. 198). Records asto -
the physical therapist’s recommendation on work status were not produced or submitted by the

" Claimant.

Importantly, as part of the out of work instructions, Claimant was instructed to returnto =
' : 9



Doctoﬁ Express “once he is seen by PT.” [Embhasi’s added] (R. p. 181). Claimant failed to
cbmply with orders to reiurn to the clinic following his physical therapy evaluation and; therefore, it
would be prejudicial to assume the work restrictions continued on into perpetuity (much less more
than a few days after the PT evaluation) whén the Claimant sifnply has not réturned for further
evaluation with the clinic who wrote him out of work. |

If the Claimant 1s allowed to rely on the opinion 'of this physician to assert he is entitled to
benefits for placement out of work, fairness dictates that the Claimant should}be expected to comply
with the physician’s orders to return to the clinic for further assessment once he was seen by physical
therapy (May 13, 2016). .

Furthérmore, at the Hearing, the Claimant téstiﬁed that -he was able to work. (R.p. 101, line‘
15-p. 102? line 3). He also téstiﬁed_ that he was not willing/éﬁl_e_ to retufn to work for this Employer,
which is consistem witnhhis deposition testimony which was made part of the record.-,(R. p. 29, line
14 -p. 30, line 2). Claimant has produced no médical eviaence to support his continuiﬁg time out of
work beyond the date of his physical thérapy evaluation which occurred at least by May 13,2016. (R. |
p. 198). | |

‘Given Claimant’s failure to comply with instructions to return for follow up with Déctors
Express following his physicai therapy evaluation, or even to produce evidence th‘at. he followed up
with any other physician of his own choosing, there is no current medical opinion that his time out of ,
work subsequent to May 13, 2016 is related to his minor, left ankle sprain (rather than his pré—
existing conditions for which he was rated as 90% disébled by the VA). Moreover, theré is no
evidence in the record to suggest that any physician anticipated or expected their out of work

directions to continue on an indefinite basis beyond physical therapy evaluation.
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An interpretation of the Doctors Express opinion that Claimant “will be off work.until PT
evalu_atioﬁ” that ignores the instructions for Claimant to “[return to clinic] once he.is seen by PT,”
necessarily reiies on surmise, conjecture, and speculation to arrive at a conclusion that temporary
total benefits should co.ntinue indeﬁ‘nitely despite Claimant’s conduct ignoririg instructions to return

for follow up assessment.

" “In Hines v. Pacific Mills, 214 S.C. i25,_ 51 S.E.2d 383, we held that awards of the Indu_strial
Commission may not resf ‘upon surrﬁise, conjecture or speculation but must be founded upon
substantial evidence, and that if the evidence is all one way, or if the findings 6f the Commission are
based on surmise, speculation or conj é'cture,' then the issue becofnes one of la'v‘v for the court and not .

. of fact for the Commission. In this same case we held that expért testimony is not binding upon the
fact-ﬁndihg body if there is competent substantial evidence to the contrary, though'in rﬁatters of such.
kind which are not of common knowledge, faqt-ﬁnding body must accept opinion of experts'.”

"Hemc_lon v. Morgan Mills, Inc., 246 S.C. 201, 210, 143 S.E.2d 376, 381 (1965).

In this claim, the medical evidence all points that the Claimant was written out of ;Jvofk until
the physical therapy evéluatibn (May 13, 2016 at the latest). Even if you consider the lay testimony
at Hearing, there is not “competent substantial evidence to the contrary.” Claimant testified that he
did believe he could work, at a minimum in a light duty capacity. (R. p. 101, line 15p. 102', line 2).

Based on the above, the Defendants would respeétﬁilly requést the Court of Appéals reverse
the decision of the Appellate Panel that Claimant was entitled toa runnihg award at any point beyond
May 13, 2016.

| CONCLUSION
For the reasons §tated, this Cquft should reverse the judgment of the Appellafe Panel of
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the South Carolina Workers’ Compensation Commission.
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