“A Status Once Established, is presumed By Law To Remain Until The Contrary Appears

Greetings Ms. Kitchings,

Enclosed in this deposit you will find the following: four weeks
newspaper advertisement with legal notice affidavit of Assumed Name
Henry R. Gibson’s Maxims and Principles of Equity. Per our phone
conversation | am requesting certified copies of the documents in this
mailing. This is also a second request for the instruments and papers
that | requested by email sent to you on 2 may 2023. Please inform me
of the costs of certified copies. ‘

Thank you, MAY 08 2023
SC Court of Appeals

collins, samuel tucker jr/private name holder
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[“Thou Shall Have No Other Jurisdiction/God Before Mine/Me”
Exodus 20:3, Torah Law] kiv

CONTENTS IN ORDER

May sixth, Two Thousand Twenty Three

Definition Page. [1]
Copy of Alleged ORDER. [1 pg.] RE@EEVE
Response, to ‘ORDER’ [3 pgs.] At
Demand for Equity Overlay [1 Pg.] )
Certified Copy request, titled ‘miscellaneous’ [2pgs] MAY 08 2023
Assumed Name Certificate [3 pgs.] : SC CO urto fA -
Assumed Name Certification of Record [1 pg.] ' ppea!s
Assumed Name Status Active and In Good Standing. [1 pg.]
Assumed Name Certificate of Existence and Registration. [1 pg.]

. Assumed Name Newspaper Advertisement with Affidavit [5 pgs.]

. Affidavit Notice of Liability regarding Trespassing Remedy and Schedule Fee [21 pgs.]

. Court Certified Copy Declaration of Nationality Affidavit {12 pgs.]

. Court Certified Copy Affidavit of Non-Resident Alien Status [26 pgs.]

. Court Certified Copy Certificate of U.S. Non-Citizen National Status [41 pgs.] w/supporting
Congressional Record [24pgs]

. Free National Name Notice Newspaper Advertisement w/Affidavit. Collins El [1pg.]

. Henry R. Gibson “A Treatise on Suits in Chancery” Chapter Il Maxims and Principles of Equity.
[31 Pgs.]
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Total 175 Pages for the record. Per your website, https://clarendoncountygov.org/clerk-of-court/
the total cost break-down is. 1% 4 pages @ $2=5$8.00. 171 pages X .25= $42.75 + $8 = $50.75. Self
addressed return envelope and Postal Money order enclosed for Certified Copies.

CollinS$; Samuel Ul g~

Collins, Samuel! Tucker Jr CEO/private name holder

Cc

VIA EMAIL REGISTERED MAIL

Roberts, Beulah G. clerk of court dba BEULAH G. ROBERTS CLERK OF COURT
3 West Keitt Street,

Manning, S.C. 29102-0136

Telephone: (803) 435 -4443

Fax: (803) 435 -4844

Email: cierkofcourt@clarendoncountygov.org

[“Let us hear the conclusion of the whole matter: Fear Ged, and keep his commandments:
' for this is the whole duty of man.” Ecclesiastes 12:13, Torah Law] kjv




The Evidence of a Political Status Cures the Error of Subrogation;
The Evidence of Subrogation Proves the Want for Political Status”

collins, samuel tucker jr- CEG/name holder/sole beneficiary
for: SAMUEL TUCKER COLLINS JR

C/o 2398 Hotel Street

Alcolu, South Carolina [22001]

email: themooerigethemooriwant@protonmail.com

williams, harris bruce dba H. BRUCE WILLIAMS CHIEF JUDGE,
ISLN # 902743494 / BAR MENBER #P6128

1220 Senate Street

Columbia, South Carolina 29201

email: hwilliams @sccourts.cig

ph.(803) 734-2139

kitchings, jenny abbot dba JENNY ABBOTT KITCHINGS CLERK OF COURT
ISLINY 9231666095 / BAR NMIEMBER #P72669

1220 Senate Street

Columbia, South Carolina 29201

email: jkitchings@sccouris.org

(803) 734-1830

RECE; VE)
HAY 08 ap33
C COU{T OfADbeals

ViA EMIAL- Pursuant to FRCRIMVIP 4.1 Complaint, Warrant, or Summeons by Teiephone er

Other Reliable Flecironic Means.

AFFIDAVIT OF DEMIAND OF “WRIT OF TESTE OF CHIEF JUDGE”;

NOTICE OF ASSUMED/BUSINESS NAME; REQUEST FOR CERTIFIED COPIES

Hello Ms. Kitchings,

I greet you in Love, Truth, Peace, Freedom, and Justice. As per our phone conversation, | am formally
requesting certified copies of affidavits that are already on the court’s record. Attached is a cover sheet
titled ‘miscelianeous’ listing the “certified by your hand”, papers | am requesting. The deposit receipt
number for the requested documents is #97817 for the deposit of $125.00. | request that the copies be

in color.

In addition, | am requesting certified copies of the affidavits and supporting exhibits that are now
entered in, on and for communication/record in response 1o your letter titled “ORDER” dated 4-21-2023.
| have “grave” concerns about the order’s authenticity as it appears to have rubber-stamped signatures
from judges with no other identifying information. The Clerk’s Stamp and Seal is missing. The erder also
states, "we hove taken careful consideration”, “no one from this court has placed any consideration on
the record”, but as the sole beneficiary, | am the only one who has proven consideration [on the Court’s
record] in this matter. Therefore, | am demanding the "Teste seipso" of Williams, Harris Bruce, dba H.
BRUCE WILLIAMS CHIEF JUDGE, pursuant to the Act of Congress of May 8, 1792. The certified "teste
seipsa" witness of Chief Judge Williams, Harris Bruce, to this ALLEGED ORDER will be deemed proper

“Let us hear the conclusion of the whole matter: Fear God, and keep his commandments:

for this is the whole duty of man.” Ecclesiastes 12:13 KiV



The Evidence of a Political Status Cures the Error of Subrogation;
The Evidence of Subrogation Proves the Want for Political Status”

and acceptable consideration by law and equity and the special and private beneficiary collins, samuel
tucker jr.

Attached in this email are: registered affidavits of Assumed Name Certificate, Certificate of Existence and
Registration, and Certification of Record, which are active and in good standing and Affidavit Notice of
Liability regarding Trespassing Remedy and Fee Scheduie as NOTICE to you, Kitchings, Jenny Abbott dba -
JEMNY ABBOTT KITCHINGS, CLERK OF COURT, and Williams, Harris Bruce, dba H. BRUCE WILLIAMS CHIEF
JUDGE, as to my special and private status entered in, on, and for this recofcl,

Also, be advised that | have withdrawn the business name "SAMUEL TUCKER COLLINS JR" from all
commercial venues, commercial districts, commercial jurisdictions STATE and FEDERAL and ALL actions
for or against without my expressed [verbal] and written consent. The enclosed "Affidavit, Notice of
Liability Regarding Trespassing, Remedy, and Fee Schedule" is attached for my protection from trespass
and destruction of my rights and interests by Federal/State/County/Clty/Municipal/Judiclal/Corporations
/Employees/Agents/Individuals, Bureaus, and Bureaucrats. Charges begin to accrue Upon signed receipt
of said fee schedule,

My instruments of Nationality, Affidavit of Non-Resident Alien Status, and Certificate of Non-U.S.
National Status, "all certified by your hand” Ms. Kitchings, have not been answered by the court.
According to the United Nations Declaration of Rights of Indigenous People 1948, Article 11(2), the
"States shall provide redress through effective mechanisms, which may include festitution, developed
in conjunction wnth mdlgenous peoples w:th respect o thelr cultural intellectual, religious and m
] : Lor PR TR o in violation of their laws, traditions, and
customs " Addltlonally, the Amencan Declaratlon of lndrgenous People and the Universal Declaration of
Human Rights support and protect my rights and interests.

There is also a conflict between law and equity in this matter pursuant to the judicature Act 1873/1875.
“Whenever there is a conflict or variance between law and equity pertaining to the same matier, equity
shall prevail”. Equity Maxim- “Equity sees no fiction”. The court’s record will reflect my honourable
attempts at seeking justice in the jurisdiction of my god, ‘exclusive equity see Exodus 20:3’, away from
the public, press, rebels and enemy belligerents. It will also reflect the CLERK/clerk of Court’s coercive
actions and attempts to thwart and block my right to face ‘inter vivos’, those who are trying to STEAL MY
SACRED TEMPLE, while at the same time trying to force me to assimilate to the Christian, Commercial
War Powers side of the court, see Luke 11:52 kjv. The UNITED STATES CORPORATION EIN N, 52-
2283179; SOUTH CAROLINA CORPORATION EIN #576000289: and CLARENDCN CORPORATION EIN#
57-6000337 are CORPORATE FICTIONS and | vehemently refuse, reject, deny, denounce your evil
machinations, artifices and devices and FALSE DEFECTIVE ORDERS created by legislative statutes and
court rules from the hands and minds of Colorable Actors and CORPORATE FICTIONS that hinder me
from being heard by a living soul created from and by ‘The God of Men.’

Finally, if it is the intention of this court to continue with this ALLEGED UNJUST ORDER, then consider
this as my appeal to Exclusive Equity in either the Supreme Court or Federal District Court. | am not a
legal scholar in the least, but the laws of the most-high god have revealed to me that You, Ms. Kitchings
are in a ‘Precarious Position. °Prophecy for this record- “your next action for or against me, “is an action
for or against thine own self”, See Psalms 9:15, and 1Chronicles 16:21-22.

“Let us hear the conclusion of the whole matter: Fear God, and keep his commandments:
for this is the whole duty of man.” Ecclesiastes 12:13 KIV
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| appreciate your prompt attention to this matter and look forward to receiving the requested
documents.

in full life and at arm’s length,

C;)/”W/gf Samwél“{—%(‘,l’w/s} ~CED /ﬂumﬂ; !/Mf

Collins, Samuel Tucker Jr. CEO/private and special name holder. .

Witness #1 .
Name_Deuhyse Stevey Thvepsss/ Endors -~ Address
Luezo Thlp,;ﬂun- - A M&An,’pi: lﬁlDM
Withess #2

Witngss #3 . _
Nameﬂggé})lv g4 | Endorsement Ik 7 \Y\/}gdress
147 hlg@ggk\%‘ )] ég%{%u/ég 241

Name %‘rm {)ﬂ\,gu @M ' Endorsement_&‘ﬁg&?%_%Addréss
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Label 200-N, January 2014 PSN 7690-17-000-0391
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“Let us hear the conclusion of the whole matter: Fear God, and keep his commandments:
for this is the whole duty of man.” Ecclesiastes 12:13 KIV
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Affidavit of Publication

in

The Manning Times

Personally appeared before me, Leigh Ann Maynard, who, being duly sworn, says |
that she is the publisher of The Manning Times, published on Thursday of each

week in Manning, Clarendon County, State of South Carolina: that the notice, of
which printed copy is hereby attached, was published in The Manning Times for

A ne (\_) issues and publication commencing on
511 e ,2023 and endingon _3)1w , 2023

J |

LB A

Leigh Ann Maynard

Sworn to me on this_1in day of Moy g,
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Maggie ”’Bé'u 0 &45;0000.0%
54 C‘AF\O\« S
Notary Pubhc’fBP‘c‘he State of South Carohna

Commission expires October 25 2026
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CHAPTER IIL |
MAXIMS AND PRINCIPLES OF EQUITY.
Articte 1. Maxims and Prme]ples of Jurisdiction.

A.R'I.‘ICLE 1L Ma,mms -and Principles of Adjudication.
AsvroLe OI. Maxims Applicable to the Court ‘and to-its Practice, and tu

Pleadings:
ARTICLE L.
MAXIMS AND PRINCIPLES OF JURISDICTION..

§ 31, "Maxims. generally .Considered. 1% 37. Chancery never: Leses its. J'urlsdlctlon by
§ 32. Equity Acts upon-the ‘Person, . Tmplication,
§.33. Equiity will not Suffer-a Wrorig Withour - § 38 Equity Delights to. do Complete: Justice,

K Remedy. : and Not hy Halves'.,
§ 34, Equity Acts Specifically, and Not by | §.39. He who Seeks Equity must Do Equity.
' ay- of Compensation. 1 8.40. Courts of - Equxty will not: Tolerate any
4 35 When Parties. -are- stabled to Act Interference with :their Officers, Pro-

Chancery will. Act for Th ' cess or. Decrees, by the ‘Courts of
'§ 36 When Chancery. has. Jurisdic Law.

-Ong Purpose; -it wxl] ‘Take Jurisdic-

tion. for' AlL Purposes.

§ 81, Maximg génerally Gonmdered.—-—'l‘here are certain .great. underlymg
prineiples, often called M axims,! which are the £ tful sources iof a vastin
bér of particular rules concerning both rights and remedies. Theésé prineiplés
are & component. part of Equity Jumsprudenee 2 They lie at the foundation
of ‘universal justiee;.are the sources of munieipal law;.and have been’ worthll:y
and aptly called legum leges-——the Jaws of the laws3 These maxims are, in the
strictest sense, the principia,* the beginnings, out 'of which has been developed
the entire system. of Equity jurisprudence; by a process- -of matural evolution.
The:student who has made these principles:a ‘part of his mental babit, who has,
a8 it were, mcorporated‘: them into his very intellectual being; has alrea_dy

mastered the essence of Bquity; and has made the acqms:tzon of its particular
rules an easy ta.sk 6

_-@ent for every case, even -if it existed; but: he
- who has.the maxims mastered is s:wed much,
- Of the drudgery of hunting precedents. -Out of
: ‘the twenty=six letters’ of the alphabet, by per-
. Inutations’ 'and _combfnations, are made the
| countless multitudes ‘of words ‘and..sentences.
written’ by, ‘earth’s. millions since: writing - Was,
nta {nvented.)‘) B 1) dtth e tevif fungzluger‘:)tal maxs
who ‘dis utestera. | ims.can he ‘deduce e rules whic Y proper
{h”?ﬁﬁ;" ?;( "r“é’gé?&tdhgs beyomr ‘the ‘reach of °| application, will determine the eqnitiés of the
“reason.  Onntre megantem pricinia zon 6t dig- | VASUProportion:or. equitable suit_g fnstituted-in
A.ﬂugandum_ .Coke:says, *Maxims of law areholden | Chancery, Melinaest polere fontes -quam geetori
for. law.”” Coke, Litt, 11, 67; and Bacon saf ¥ (1t 15 better'to.seek the fountaina'[the
“Tiey ‘are the itduntains 'of justice from 'which |: maxims of the law] . than to follow the.rivers
flow all efvil Jaws.’t In Box .t T 4 Cates, -[ {hunt for.adjudications based on maxims.]
:409, Beard, -Ch, .J., Bhays, “‘Maxl ‘e ‘thelr | The maxims and principles:contained In this
“foundation in univeérsal law; theyar finodted | Chzlzpter ,are not all. str;ctlg mglims and. prlo
; essen rt ‘. -ciples..:0 quity; -many .o are ‘maxims
ifgfl lttl;ewc;rrgr:gax :?w't find arean pa - and:-principles: of the ‘common law. " Neverth
‘P

c ; ; o
156 1ts’ dignity le mexlmum and its anthor-

ity the most certain, and: because approved at

the lmlgartmug b):T all, )! 150

2 111} ur.,

32 K%nt' om:, 553. So- tundamental ars

yobaniur, ’\Iaxlms-; - less, they have dll been ‘adopted into: the fam-
ig,,g",‘:g‘é’é’,,;‘ (;;ogm a) ¢ 4 dily of enuitahle doctrines and ‘are constantly
“Pom, Eq.. Jur,, §8-121:860. S0 vast is the |- used and applied by our: ‘Chancery Courts; “The:
ntmber and varlety of sults in Chancery, that | author has. long been convinced ‘that no ‘oné
At 1s fmpossible for a Solicitor-to: find:a prece- | can master the junsprudence of Equity who




§32 MAXIMSAND PRINCIPLES OF JURISDICTION. 26
- 32 Equity Apcts upon the Person.®~When the Chancellors firgt began to:

«¢xereise judicial funections, they refrained from: using-common law, or statutary
‘proeesses; probably to. avo1d conflicts with the edmmon law Courts, which were
jealous of the extraordinary powers exercised by ‘the Chancery Court. 1,
Instead of commanding the Sheriff to make the money, deereed the complain-
ant, out of the defendant’s property, the Chaneellor commanded the defendant
-to pay the money:;:2, Instead of empowermg the Master to divest the title to
land out of the defendant and vest it in the complainant, or the purchaser, the
‘Chaneellor required the defendant to execute a deed to the: complamant or to
‘the purchaser; 3, Tnstead- of’ forbxddmg a4 Court -of law to proceed in a suit,
or'to enforce its. Judgment in.a given case, the Chancellor forbade: the plamtlﬂ"
from’ proceedmg in the ‘suit, or doing any act towards. obta.mmg an execution;
and, 4, In general the decrees of the Chancery Court were enforced through
‘the. persona,l act -of the party Himself.” If the party failed or refused, to.do
what the Chancellor by his decree required him to-do, ‘compulsory process was
isstied. But no compulsory process issued until. the party had been served
‘with a2 mandate, commanding him to do what the Court required of him8 If
he then dlsobeyed he was adjudged in- eontempt and was committed to prison
until he complied with the orders of the Court. If he still refused, his pr operty,
regl and personal, was: sequestered and applied to-the satisfaction of the decree.

This was formerly the practice in North Caroling and Tenness¢e; but in
1787, in eonsequende of the then mode of “carrymg into effect. the decrees of
the. Court of Equity by attachments, habeas corpus, attachments by proclama-
‘tion and ecommissions of rebellion: bcmg in many-cages dilatory, Oppressiv: and
inadequate,”” the Legislature. of North Caroline anthorized executions to issue
-on-Charicery deerées, ds at law; and 91801, the Legislatire of Tennessee en-
acted that ““instead of de(,reemg ‘partiés to convey lands, as theretofore prac-
ticed in equity;”" the Court was given ‘pawer. by ‘deeree to divest the title aut
of the person against whom the decree was pronounced.® Since the passage
of ‘these two aects, our Courts of ‘Chancéry have not acted, -ordinarily, in
persanam The: vast majority of Chancery decrees are now enforced by execu-
tions, attachments of property, writs of possession,. divestiture of ‘title; -and
orders of sale; so that.it ‘may now be said that .our Courts .of Chancery do not.
act, ordmamly, i personam,

Nevertheless, the maxim that Courts of Equity ‘operate on the person is true;
‘and most important resilts follow from the maxim; and although in ‘practice,

our-Chancery Court acts ordinarily on the property of the ‘party, vetit has.gll
of its original -authority to -act on- ‘the persdn of the party, as will be seen by

ingpecting the Code,;’ §§ 4478:4488 and as will be more: fully shown hereafter.1

The prineipal ‘cases: n Whlch Eqmty now. operates on the personin Tennessee
are the following:

1. Where the Parties Reside within the Jurisdiction of the Court, but the: land, or
¢ther subject.matter in controversy, is not. Tn-such. case, if Equity:so reqmrc,
the Court may, by attachment, conipel one party to convey the land to the
other.t? Hence, a specific performancc will be: decreed as to lands in a foreign
eountry ; so, & trust will be deeldred and énforced, 6t a mortgage foreclosed or
1‘edeemed or a fraudilent Judgment overhauled, and even the sales nnder such
4. Judgment when ‘the lands; or the: Judgment ‘are-in a foreign countrv.1? But

has not thoroughly comprehended that subtle 8 ’Dam ‘Ch. ‘Pr:, 1043.:

alchemy-in- its maxims. whereby: the most- dif- - 0.1 Seott's Rév., 360; 002, .

ficult problems are’readily solved; and, su bz . -10°See: Chapter: on the Fnforgement of De-
leving,. no' 1jttle ‘apace. has been devoted £6 1| drees;

them. -These:principlés:and maxims. constitute 11 Miller v, Birdsong 7 Bax., 537. ‘It ig hot
a system: of jurisprudence based.on:good rea- | ¢énough that a- :subpeena to ‘answer ‘was ‘gserved

.gon ‘und ‘good ‘consclence; and:are designed to on. the defendant: he'must be' an actual rest=

enable ‘the. Courts of Equity to do. compléte | dent withln the territorlal jurisdiction..of the
justice ‘between ‘all the partl{es An-any Ntlga- | Court.” Wicks . Caruthers.ils Lea.. 363,

tion. however novel, rbstruse, complicited or } '12:Sto, BEq. Jur.,, 8§ :1291-1204 “In general
numurous the.questions involved may be. 4 ‘the fact: that ‘the. property s not- wlthin the
gums agit in pcraanam Code; §4305. i jurisdietlon constitittes no bar to a procesding

om. Bxy; Jur, §428. i, Court of ‘Baulty, if- the person 1§ within
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where, in-order to.give the relief sought, it is necessary to deal directly with the .
land itself, without the agency of the parties, then the fact-that the land is out-
side of the jurisdietion of the Court would debar the Court from: granting the
relief, because the Court will not malce a decree that it cannot enforee by its
own authority.’® This, a-bill cannot be brought for a partition of land outside
of the jurisdietion, for the Cotirt cannot send eommissioners there; but a bill
may be maintained for rents and profits of land :outside of the jurisdiction.*

2. ‘Where a Discovery of Facts, or of Property,150r the delivery of doenmerits, or
the surrender of personal property, or trist finds, is commanded.?®

§ 83. Equity will not Suffer @ Wrong Without & Retedy.~~This masim,
and the maxim that “Equity operates wpon the Person,’” are two. of the prin-
ciples- most active in originating :and moulding the Chancery jurisprudence.
The King, as ‘the “‘fountain of justice,”’ with an oath resting “upon his con-
seience to see that right was done to all his subjects,'” and believing that he
had the prerogative power, as the Supreme Judge of Bogland, to do what-
soever he deemed was right and’ just.as between man and. man, ‘without refer-
ence to laws, customs, statites, precedents 6r Cotirts; arid ‘prompted, no dovbt,
by his-ecelesiastical Chancellors, was not-willing to see a wrong done to-& sub-
ject, and to be told-that there'wastio power:in-his kingdom to right that wrong,
that the common law furnished no remedy theref nd that, as-a consequernce,
the wrong-doer; in that particular; was:superior to law, and mightier than the
King. D '

Hence was it; that the King, deeming such a state of facts derogatory to

himself, disparaging to his prerogative, disgraceful to his kingdom and a dere-
Hetion of duty under his oath, took personal cognizance of such matters when
petitioned t0 so-do; and when petitions became too numerous for his personal
attention, he referred them to his: Chancellors, who ‘were the ‘‘keepers of his
eonscience,” with authority to do whatever good conscienice and good reason
required in the premises. _ N o

The common law had a maxim, Ubi jus. ibi remediunt, (Wherever there is-a
right there is a-rémedy for the violation of that right;) but the maxim was too
geéneral to be trae.. Had it been true, there would have been no need for a
Chancery Court. "To support this maXim it was held that if there was no
remedy then there was no right, which was the same as saying that the right
depended on the remedy; -and, unfortunately for the common law, this was true.
For, under the common law, évery eause of action had to be adapted to some
one of its technical-and arbitrary forms of suit, and if this eould not be done,
then the suit could not be brought; so that, at common law, the right had to be
adapted to the remedy, thusviolating at the same time, both reason and justice.
In the Chancery Court; the opposite rule was adopted and ‘enforced, and the

remedy was adapted to the Tight, and thus made to assume any form the right
This maxim, or, as it is sometimes-expressed, Equity zwill not suffer a vight to
be without a reinedy, is the original source of the entire equitable jurisdiction

-the ‘jurisdiction; for « Court of Equily acts
‘upén the person; or, to use the agprqm:xa_te_
phrase, . Zquitaz agil i gpersonom, -Bul ques-'
tions ‘may arise undeér 3 bill respecting funds, -
or other things, in & foreign. éointry, so0. purely
1acal, that a Court.of. Equity in. another coun-.
try. might Very properly -decline.to Interfere,
and remit it to thé domestic forum. Sto. Ed.
Pl., §489,- See also Johnson ¢, Kimbro, 3 Head, .
557 ' _
18:Egtva tesritorfum jus dicentt non poretur in-
pund. -(The decrée ‘of a Judge who undertikes
‘to exercise jurisdiction beyond: his Staté:may:
be disobeyed ‘withiout punistiment). - Telegrapt
Co. v, Railroad, 8 Bax;, 6L
14 28to. -Eq, Jur.. §§1202-1300¢
16 Code, Y9 4283-4285,

_38:0n the Jurisdiction of thé Chancery Court
.}o.,)ﬁact.-.hx‘ personam, see Pom: Eq. Jur., §§.135;
3705 a

817-1318.

The Constitution of our State, which. may
be: called our *'fourntdin of Jjustice;' provides

‘that “‘every man, -for'an injury done him in

his lands, goods, person..or teputation, shall
‘have remedy by due course -of law, and right
and_jnstice administered without sale, denial
‘or gelay,” 7, For-

Const. ‘Tenn., Art; I, § 17

‘every injury,  the .Constitntion declares there
.Shall'be ‘a.remedy; and the Chancery Court has’

-had, fro

had, from:its foundation, the inherent right zo:
;provide; ' )

pt. & remedy for any case. ‘of

A
O

a
Anjury wherefor. no remedy clearly apiears; 1

JFom.” Kq, Jur., §§21-20; Blsph. Pr, Eq; §§ 6-7;
1 .8to. Eq. Jur., §§30-44. ' : o



-existed at common law:- (1) Specific performance of contracts;. | _
to restrain the violation of rights, to stay unjust proceedings at law, to quiet
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of the Chancery Court, exclusive, concurrent and augiliary; and a full expla-
nation of ‘the scope and meaning of this maxir Would require a- discussion of
the whole system of Equity.’® And siow:that the jurisdiction of the Chancery
Courts has been so greatly enlarged by statutes in Tennessee, the force of the
maxim and its bexeficence have been proportionately nlarged.” .
. The wrong that Equity will not suffer to be without a remedy, must be a eivil
mjury to-the complainant’s rights or interests, legal or equitable. There are
some duties Equity does not attempt judicially to enforee, such. as: charity,
gratitude and kindness; and sofne Wrongs with ‘whieh Equity does not'interfere,
suchas violations of honor, or 6f truth, or of morals, involving no- question.of
property, and no question of pecuniary liability i byt any wrong doue to a legal
or equitable right will he redressed in Equity, unless some other Court has ex-
clusive jurisdiction. o :

This maxim was originally intended to mean that, in'all civil cases within the
scope of judicial ‘action, where a wrong had been done, or was threatened to be
done, and a full, complete, adequate and certairi remedy could not be had in

‘the-common: law Courts, a remedy would Ve provided, and enforeed, in the

Chancery Court ;'and all jurisdietion assumed necessary for that purpose. And,

in order to ehable the Court to adequately exercise this jurisdietion, and to
‘make its remedies effective, without coming into. conflict with the powers or

defendant himself to execute the decrée of the Court of Chancery by impris-

cning him, if necessary, until he did so. Hence, the maxim, Equity acts upon,
the person; and it might be said that on these two maxims hang all Equity.

In pursuance of these two maxims, the Court of Chancery has devised, or

, mone ‘of ‘which

(2) Trjinetions

‘Drocesses of the cominon law Courts, the plan was devised of -compelling the

adopted, from the Roman, or civil law, the following remedies

title, and prevent wrongs; {8) The re-exécution -of instruments lost -or de-

stroyed; (4) the re-formation of deeds, or contracts, erroneously drawn. by ac-
cident, or‘mistake; (5) The rescission and cancellation of agreements ‘and -eon-

veyanees obtainéd under circunistinces of surprise, frand or mistake; (6) the
re-opening of settlements, dnd adjudication -of complieated accounts; The

‘method of winding upall the affairs.of a partnership; (8) The marshaling .of
seeurities; (9) "The redemption and foreclosure of ‘mortgages; (10) The parti-
‘tion of land between tenants in common; | 8
fiduciary obligations; (12) The exoneration; contribution and subrogation of
sureties; (13), The. ‘administration of estatés; (14) The winding up of the
‘estates. of ‘insolvent debtors, -and insolvent éorporations; (15) The ‘enforeement

n; (11) The enforcement of trusts-and

of liens; (16) The protection of the persons -and estates of infants; (17): The

establishment of a wife’s equity; (18) The remedy hy interpleader; (19) The
_perpetnationi ‘of testimony ; and (20) A discovery in aid of Jegal proceedings.

Thus, upon_these two ‘maxims, Equity will not suffer a ‘wiong without a
remedy, and Equity operates upon the person, was builded that grand strue-
ture of jurisprudence:called Equity; and although by means. of the improve-
ments in the processes of the Courts, aided largely by wise legislation, remedies
for every eivil wrong known to the Courts, have been devised, and enforeced,
3etif, in the progress.of eivilization, if, in the complicated net-work of wiercan-
tile business, if, through the ingenuity and subtlety of the human mind bent
on.schemes .of personal or pecuniary ‘advantages, or intent on -devices for
-aggrandizement, new. remedies shounld be required to cireumvent circumvention.
and to overcome the insidiousness. of .any sort of machiavelism, the Court of
Chancery, operating in obedience to this maxim, will devise a remedy adequate
to: the -emergeney, and vindieate the beneficence and eapacity. of its inherent

powers to do justice in any case,; and to right every wrong, however intricate

‘14 1 Pom. Bq, Jur., §423.
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the case, however great the wrong, or however powerful the wrong-doer.1®

The powers that lie dormant in this potent maxim will awalen, as the necessi-
ties for their action arise; and they will be found commensurate with every
necessity. ' o . o

It must not beé férgotten, however, that this remedy may be forfeited or lost
by the party wronged: forfeited, (1) by some fraudulent, illegal, or unconseien-
tions conduetin contéction with the wrong he complains:of, whereby his hands
have -become stained with iniguity ; or (2) by having, through his fault or neg-
ligence, occasioned, or contributed to; the loss complained of; for, when one-of
two persons must suffer, the loss: must ‘be borne by him whose aet eaused it.20
Or the remedy may be lost, (1) by the faet that the adverse party has an equal,
or ‘a superior, equity; or (2) by laches, or acquieseence; or (3) by subsequent
contract, or estoppel. |

§ 34, Equity Acts'Specifically; and Not by Way of Compensation,?0>—This
prineiple runs through the whole system of Chancery jurisprudence. Equity
aims at putting the parties exactly in the position they ought to oceupy, giving
them in specie what they are entitled to-enjoy; and putting a. stop to injuries
which are beinig inflicted. ‘Thus, Equity decrees the specific performance of s
eontract, instead of giving damages for its breach. So, Equity rostrains the
commission of:a trespass, instead of eompensating the-aggrieved party by dam-
ages. In some cases;.also, a ‘party will be compelléd to specifically make good
his representations by which ancther has'been misled.2> So, Equity will declare
a person who his knowingly acquired trust property; a trustee; and will make
property purchased in- his own name by a fiduelary with trist funds, trust
property; will construe and enforee wills and other-express trusts; and will
set up lost or destroyed instruments and records; and will ¢ancel fraudulent

“deeds, and remove clouds on'title, and will, by injunction, protect a party in

his rights, or restrain a party in his wrongs. In all the foregoing cases, the
common law ‘¢ither gave no remedy, or élse merely-allowed damages for the
wrong, the latter remedy when allowed being :often wholly inadequate, and
sometimes, from the poverty of the defendant, wholly worthless.

§ 35. When Parties are Disabled to- Act the Chancery Court. will. Act for
Them:21e—Persons. of unsound mind are disabléd to. act for themselves by
nature; infants are disabled both by nature and by law, and married women
are disabled by law alonie. As a rule, none of these three classes can of them.
selves enter into any important contract, especially contracts relative to lands.
But it is often of great importance to their welfare, to convert their property
into another. form, .or to expend: it for their urgent necessities; and the law
would be greatly defective in this-important matter if it furnished no remedy
for such -emergencies. 'The Chancery ‘Couit gives this Temedy, and has fuil
jurisdiction to do everything necessary for the welfare of persons under disa-
or realty into personality;-order the ekpenditure of any part of the principal
of their estates for their education, or maintenance; and, in general, do any
act indispensable to their ‘welfdre, ‘the Court at all times having in view the
best interests of the parties; and acting as would a prudent and considerate

parent.2?
10'CHancery has beenh the handmaid of all

courts in affording .prodess to meet exigencies. -
She. has_done 8o .in. ‘tlie fadé of tyranny. 10
break :ldose ithg Iron .hand g,fc ower x:‘vv(l,}le)r;c
grasping against. conscience. Peck; J.,- in Cox .
5‘1‘ .-Bl;'e'e%lov_é, 2 .-'zerg'.é 99: 520, 'Before ‘the:

499; 520. "Before [
‘establishment. of the Chancery Court in Eng-

Jangd it ‘might. have been often saiad, De legfbus’
non eurat maotmis,

Il
208 Bnell’s -Pr. . Eq.. 47.
‘21 Blsoh, Pr. Xq.. § b1

218 While ‘this i8. not a. maxim, it is never-

theless a fundamental pringiple of Equity.

:all peeded and: ¢ s 3
fants:whoge rights have:been sacrificed. Cody

22 Ridléy: v, Halllday, 23 Pick., 607, It is the

‘peculiar igtb-\'ince»“‘bf—' Courts- of -Equity to-give
d.-and appropriate relief in cage af in-

v, Roane Iron Co., 21 Pick., 515. The ‘Chan-
cery Court ‘acts ag guardian’ for -all ‘persons
nnder disability; and, on. ‘proper -application,
‘will protéct them from ‘the cuoldity of falthless

Euardians and: relatives, and the -rapacity of

unsergpulous: strangers. But ‘while ‘accorded

| full’'protection they are not entitled to have

technicalities- strained In thefr ‘behalt, espeai-,
ally ‘egainst a stranger gullty of no uncons..

scfentious tonduct.



§36 MAXIMS AND PRINCIPLES OF JURISDICTION. 30

'§ 86. ‘When Chancery has Jurisdiction. for One Purpose, it wiil Taie Juris.
diction for All Purposes.—This maxim is xiot always so broadly stated in the
reports -and text books; but in the light: of the Act of 1877, extending the

common law jurisdiction of the Chancery Courts, there can be no doubt about
the correctness of the rule as given. Pomeroy states the rule thus:*Where
a Court of Equity has obtained jurisdiction over some portion or feature .of 4
controversy, 1t-may, and will in general, proceed to decide the whole issues,
and to.award complete relief, although the rights of the parties are strictly
tegal, and the final remedy granted is of the kind which might be -conferred
by a Court of law.”28 The reason of the ruleis, the duty of Courts to ‘prevent
a multiplicity of suitg; and Courts of Bquity delight to.do complete justice; and
not-by halves. Our Chancery Court acted in accordance with this rule prior-to

the. Act.of 187724 and it may now be considered as an invaluable. rule, and. one

attended with very beneficent results,2® _ , o _
“Where suits are brought te enjoin the further proseeution of & ‘pending getion
et law, or the enforcement of a judgment recovered at law, either-on the ground
of some equitable defense not cognizablé by thelaw Courts, or on the ground of
some frand, mistake, accident, or other incident of the trial at law, which ren-
«dered the legal judgment inequitable, in such cases a Court of Equity, having

obtained jurisdiction for the purpose of an injunction, will decide the whole

controversy,-and render 4 final decree; even though the issues are légal in their
nature, and capable -of being {ried by a Gourt of law; and the legal ‘Temedies,

therefore, are adequate. This rule is.general in its -opération, ‘and extends. to
all suits brought to obtain the special relief of injunction, and is not confined
to suits for the purpose of enjoining actions, or judgments, at law. It may be.
stated as a general proposition, that wherever the:Chancery Court has jirisdie-

tion to grant the remedy of injunction for some special purpose; ‘even though

the injunction covers:only-a portion of the -controversy, itmay go on and decidé
all the issues, and make a final-decree, granting full relief in the sdame manner
as ddul,da & Court .of law, decreeing damages. for the wrongs enjoined ‘when
proper.2¢ g L .

Particular instances of the ‘operation -of this :general rule concerning the
remedy of injunction may be seen in casés of ‘waste, of private nuisance, and of
continuous or irreparable trespasses, where, the Chancery Court having ob-
tained jurisdietion by injunetion, will complete the relief the complainant is
entitled to, by decreeing him damages for the. injuries done:2?

Ii-the Chancery Court obtains jurisdiction of a suit for the purpose of grant-
ing:some distinetively equitable relief, such, for example, as a discovery, or
the specific performance of -a contract, or the rescission; or cancellation, of
some instrument, and ‘it appears from facts disclosed on the hearing, but not
known to the complainant when he brought his suit, that ‘the :speeial relief
prayed for has become impracticable, and the complainant is entitled to the
only alternate relief possible, that of:damages, the Court then will, instead: of
compelling ‘the .complainant to incur the double expense and trouble 6f an
action at.law, retain the cause, decide. all the. issues involved, and ‘decree the
payment of compensatory damages.?8 o
. It'is a fundamental rule of Equity jurisprudence, that the Court of Chancery;
in any .cause coming before it for decision, if the circiimstances of the case
vermit, and all the parties in interest are .or can be. brought bafore. it, will

22 1 Pom. BEq, Jur, §23.. . . . . | -Blok;; 705; Pearl v. ‘Nashville, 10- Yerg,, 1795 1
24 Almony 0. Hicks, 8 Head, 41: Johnson v. | Pom, Ba, Jur.. 85 254 508: o907 croui 9k

- Cooper, :2 Yerg., b24i Jones v, Perry, 10 Yerg., | Jur, § 64k Hquity ‘will not .decree a._suit
B8 e T ‘muns '} Where it may -decree- A remedy, " Pran. -Max,,
25 1:Sto. W4, Jur,, § ,:Mr-k:.MGHan%E’ 2. Caws | 42. The maxlm, Equity delights to do come
ihorne, 4 Helsk,, 508; Hudglns ¢. Fanning, 4 ’f.‘ete Justice and not by haives; 15 slmtiar in
‘Baxy, 074; Smith. 4. Ta¥lor, 11 Lea, T44. 1 -Its operation to the maxim abave treated, and
26 1-Pom: Eq. Jur., §.181. :See-post; § 826, 1 “nuch that:is found under its:head might have

27 1’ Pom, ‘Eq.; Jur,, §181. . ; . “been pertinently incorporated here. e .08t
‘28:Richi v, q:cua;thnqo;;a ‘Brewing Co., 21.| §88. © o0 incorporated here. See.post.
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determine the-entire controversy, and award full and final relief; and thus do
complete justice to all the litigants, whatever may be the amount. or nature of
their interest or liability, and thus to bring all possible litigation over the
subject-matter within the compass of one judicial determination. By virtue
of this rule; and in order t6 promote justice, the ‘Court, having obtained juris-

diction of .a controversy for one purpose, will extend its judicial ‘¢oghizance
over rights, interests, and causes of action which are-purely Jegal in ‘their

nature, and ‘will :award remedies which . could have heen adequately bestowed
by a Courtof law.?? All'this could have been done before the Act of 1877 and
since that aet the mile herein stated hasbecome one of the ordinary jurisdietion
of the Court. . | ‘ . o
_§ 37, The Chancery Court never Loses its Jurisdiction by Implication.—
‘Exactly what effect our Constitution has, on the stability and jurisdiction of
the Chancery ‘Court, has not been determined. That this jurisdiction .can be
ncreased is eertain;® but it is dobtful whether its equitable Jurisdiction ean be
{aken away, or even seriously impaired. The system of Equity jurisprudence is
tacitly reeognized by the:Constitution as a part iof the fundamental law of the
land. Henee, ‘all the stronger in Tennessee is the rule that a Court of Equity
never loses its jurisdiction by implication. In all cases -where the Court had,
criginally, jurisdiction because of some want of adequate remedy at law, that
jurisdiction is not lost by the faet that the Courts of law niow give.a remedy.
The' jurisdiction of the Chancery ‘Courts ‘cannot be made thus to ebb and
flow. Their jurisdiction must be permanent, and must remain fixed -until
changed by a new -Constitution, or by the Legislature acting within the
present -Constitution.$? The common law Judges cannot diminish ‘the in-
‘herent jurisdietion ‘of a Court of Equity by enlarging their own jurisdietion ;
and when the Legislature enlarges the jurisdiction of the common law Courts,
the rule is well settled that, unless the statute shows a clear legislative intent
t0 restrict, or abolish, the jurisdietion. of the Changery Courts, such jurisdiction
will continue unabridged, for,.without:some positive act; the just inference is
that the Legislature desires the jurisdietion in -Hiquity t0 remain ripon its old
foundations:® L .
§ 88, "Equity Delights to do Complete Justice, and Not by Halves.—This
maxim has grown out of -the desire of the Chancery Court to so completely
deeide every matter involvéd in the litigation that there ‘will: be no roots of
controversy left out of which other suits may spring* Hence, the Court re-
-quires that all persons interested, either legally or beneficially, in the subject-
matter of the suit shall be made parties to it, either as complainants -or as de-
fendants, so that there may be a-decree that will bind them all. By this means,
the Court is enabled to make a complete decres between all the ‘parties inter-
ested in the controversy, and this not only to prevent future lifigation by
taking away the mecessity of a multiplicity of*suits, but to6 make it perfectly
certain that no injustice has been done to any party interested in the subject-
‘matter of the suit:35 This, too, is one of the purposes of the Court in enforcing
the maxim, He who seeks equity must do equity, for;'by giving the defendant his
rightyin & cause, the Court'not only does justice in full and not by halves, but
the defendant is relicved from the necessity of instituting a suit in his own
behalf. It is the constant.and zealous aim of the Chancery Court to 'so frame
its decrees as to. adjust and compose all disputes as to all matters, legal and
equitable, involved in the controversy; A Court of Equity will always do
DO T L @ ca. 50T Nolen o, | With ot one P S alh,on page 171, beglnning

1 It I8 one;” .

0 Jaciso ! 3%-Bonl judicls east lites dirimere, .ng -5 ex lite

Woods, 12 Lea, 816 oflatur, (it fs the duty of 4 good Judge o put-
311-8to.. Eq. Jur., §64 4. an-end to controversies, and not allow one. Suit

321 Pom. Eq. Jur,, §§278:279, . 1o BTow up out of ‘another.). Interest refpublice
‘33 Womack » Smith, 11 Homi., 482: Bright . | ut si¢ finle Utium. (The Htate ls interested in

Newland, -4 “Snged,. .442: -Smith o, ‘Taylor; 11 | ‘having an end put to ltization’) :

‘Lea, 744; Bedwell 9, Jones, 9 Lea, 168 In this' | - 35 Sto. Eq. Pi,§ 72, -
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directly what can be done indireetly or circuitously, and will strive to prevent
‘a multiplicity of suits.3%

Formerly the: jurisdietion of the Chancery Counrt ended where that of the
Cireuit Court began, and, as a consequence, it wag often unable to do coniplete
Justice ; but after doing half justice, was obliged to remit the complainant to
the Circunit Court for the otheér half. This was especially true: .

L  On bills to remove. a cloud, or recover land, the complainants after re-
covering the land in'the Chancéry Court, were obliged to go-to the Cireunit Court
to collect the rents and profits. h o

2. On'bills'to-enjoin g nnisance, the corplainants; after having the nnisance
enjoined, were remitted to the Cireuit Court ‘to recover their damages.

3. 'On bills for 2 new trial; the parties complaining, after proving their case
in Chancery, were remitted to the Circuit Court, if plaintiffs there, in order to
vbtain & recovery; o _ .

4. On bills to set up lost deeds, notes of hand, or other eontracts, the com-
plainants, after having their lost instruments set up in Chancery “were obliged
to resort to the Cirenit Court to have them enforced.: , o

9. On'bills to enjoin waste, after a perpetual injunction was had in Chan-
cery, the complainants were remitted to the Circuit Conrt to get compensation
for the waste committed. . "

_ 6. On bills.to reform instruments, after’ getting them reformed in Chancery,
the complaingnts Were obliged to go to the Cireuit Court,.to obtain damages for
their breach, or recover what was due on them. o A '

7. On bills-t0 enjoin -a defendant in-the ‘Circuit Court from making an in-
equitable defénce, or to enjoin a plaintiff from asserting an inequitable claim,
after obtaining such relief the:suits in‘the Cirenit Court were often left pending.
8. On bills to declare the deferdant a usurper, the complainant was given
the office, but rémitted to further litigation to récover his fees. |

In most of the aboye instances the Chancery Court now :administers fill jus-
tice, its hand being no longer stayed by the fear'of trespassing on-the domains
of the law Courts;*" and the disposition of the Chancellors now is to-disregard

decisions and precedents absolete since the Act.of 1877, and administer justice-

to the full extent of ‘their jurisdiction, and no longer remit a party to the Cir-
enit Court; or force him tov institute a second suit, when all the ‘questions in-
volved jn the litigation, .orincidental to it, can be effectually determined in the
suit pending-in the Chancery Court;3® so that partial:or half justice is now very
seldom administered.s® ) , o
§ 39, He 'Who-Seeks Equity Must Do. Equity.—Under the operation of this
‘naxim, Courts of Chancery are enabled to.adjust the equities of the complain-
ant to the equities of the defendant, and thus do complete justice between the
parties. Formerly, it-was the practice of the Court to refuse relief to the com-
plainant, unless the -complainant would acknowledge, or concede, or provide
for; the rights, claims and demands justly belonging to thé defendant, and
growing -out of, or necessarily connected ‘with, the subject-matter of the con-
troversy.  The ecelesiastical Chancellors sought to enforce-in their-Courts the
divine injunction of doing unto others as we would have others do unto us.
which is onlyvanother form of the -maxim. But now, the Court of Chancery
-does not wait for the complainant to offer to-do equity, but acts on the supposi-
tion that, knowing the rule of the Court, he is willing to do Whatever equity
towards the defendant the Court.may require of him. (1), If & borrower of
money upon usury, seeks the aid of the ‘Chancery Court to have cancelled the
_ 30 Two .sults -are a multipliclfy. Pear] -n. | 18 the duty of a good Judge to_amplity His ju-
‘Washville, 10 Yerw. 2179, 385 . | rigdiction, Wheh necessary to ‘do -f.ll.l.l,.f;'uﬁt-gqgg..
~ 97 The "Act 0f 1877 gives the'Chandery Court ; 30"This maxim In its operation is slmilar 16
afree-hand in.dealing with most matters for | the maxim, When Chancery has gu._ris_dl,ctio_n
merly -cognizable ‘exclusively In the ‘Courts of | for .one ‘purpose, It will “take Jjuris@iction
AW L for all purpoges. See-agnte, § 36 -
3% Bont judicis est ampliere. furisdigtionem. It .| o o
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isurious contract, the Court will require him to do equity by paying the lender
what islegally due him; (2), If a taxpayer seeks relief from an over-assessrient,
1e must pay ‘what is justly due; (3), If a party seeks to have a tax-deed
Jeclared a-cloud, he:must pay all the taxes paid by the holder of the deed i {4),
[f a person asksfor partition, he'must pay his proportion of sby incumbrance
temoved by: the defendant;* If 2 husband seeks the aid of a Chancery
Sourt to reduce his wife’s personal estdte to possession; he will be réquired to
Jo-equity to the wife by allowing the Conrt to settle upon hex, for the sole and
separate use of herself and children, a reasonable portion of -the proceeds of

said estate; (6), If the owner of land. allows another to make improvements

thereon under the belief that he has:the right, a Court.of Chancery will ‘compel
wich- owner, seeking to -assert his title, to pay for such improvements;it (7),

Where a complainant seeks to have a certain fund decreed to him, he will be

required, if insolvent, to pay the defendant what he owes him;** (8) Where a

tomplainant has his deed ‘declared a-mortgage he must pay the consideration

he received; (9), Where the complainant obtdins the ‘rescission of a contract,

or the cancellation of an instrument he must'make the defendant whole; (10),

Where a married woman avoids a‘sl e:she must restore thé consideration she re-

ceived; (11), A mortgagor will not be allowed to redeem, without paying an in-
cumbrance discharged by the mortgagee;*s (12), A judgment will not bé en-

joined, unless complainant pays what he owes the judgient ereditor,’* and,

(13), In general, whenevera complainant seeks to recover property from which

the defendant has removed an-incumbrance, or-to the value of which the défend-

ant'has added in good faith, relief will be granted -the complainant only on.con-

dition that the-defendant be yeimbursed to the extent the. complainant has been

by him benefited. . A , _

It will thus be seen ‘that, in giving the complainant relief, ‘a Court of Chan-
cery will require of hiin whatever the defendant may, in good reason and good
conseience; be entitled to-in reference to'the subject-matter of the suit, although.
‘this requirement may be one the Court would not otherwise-enforce s The
condition thus imposed .on the complainant is; as it were, the price of the decree
the Court gives him:. Under this maxim,-an eguitible right may be secured to
the defendant which:conld not be.obtained by hitm:in any-6ther manner—which
he could not have seecured by a suit brought for that purpose. The equity the
complainant: is required to do. must, however, be connected with the ‘subject-

‘matter of the guit, ox grow out of the very controversy before the Court; and
conditions must not be arbitrarily imposed#¢ | o
The principle contained in this maxim enlarges the powers.and jurisdiction
of the-Court when equities-arise; in favor of the defendant, out.of the subject-
matter of the controversy; ind hence, this might be termed a jurisdictional
maxim. It, also;,-enables the: Chancellor to determine the whole controversy in
all ig branches, and, if necessary, to make a sort of equitable compromise de-
cree, giving to-each party what; in good reasen and good conseience, he ought
to have;-and requiring of .each what, in good reason and good conscience, he
ought to do;—thus fulfilliug that other maxim, Boui judicis est lites dirimere,
e lis ex:lite oviatur. (It is the duty.of a good judge to so thoroughly decide a
suit that another suit will not arise out of it.) - .
 § 40. Courts of Equity will riof Toleraté any Interference with their Officers,
Process or Decrees, by the Courts of Law.—Thig is an old and well-settled rule,
and was adopted in the infancy of the Court of Chancery as a sort of law of
self-preservation. For, if the Courts of common law could have had their way,
they would haye throttled-the Chancery Court in its eradle. In-those semi-bar-
Larous times the beauties:of Equity and Christian ethics were not appreciated ;
40'1 Sto. Eq. Jur:, §.64

0 | .44 Creed v ‘Scruges; 1 Hejsk., 590.
Erot s S I ENCRE
45 Wilson v. Carver, 4. Hay.,:80; Wood . Chil-. | !

eoat, 1 Cold., 423.
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-and the rude, stern, arbitrary ieode of the common law was deemed the perfec-
tion of reason, and no higher or better law-was deemed possible; or desirable,

It is' manifest, that, from the mecessity of the case, one Court ecannot allow
another Court to quéstion its proceedings, to interfere with its proecess, to dis-
‘furb-its officers, or to thwart .its decrees. All the authorities ¢oneur in ‘¢on-
sidering it-as settled law that a Court of Chancery will protect its own officers
‘against any suit brought-against thein for acts done under its processsT This

rule applies to Receivers, Sequestrators, and all other-officers. acting under the
orders of the Court; and any interference with them will be deemed a contempt
of Court, and punished as such.*® Even a stranger to the suit, who has been dis:
possessed, must apply to the Court for redress, and canuot bring a foreible
entry-and detainer suit in-another Court:*® A party wrongfully disposséssed
should file a-petition for a writ of restitutions” —~

. Bvery Court must have an inkerent power-of enforeing its judgments and
decrees; and surely to no tribunal can this power more praperly ‘belong than

to the Chancery Court:5 .And, in:general, if any person-suffers any injury, in
consequence of any -order, or proceeding, of the Chancery Court; or by reason
-of anything which has oceurred in the execution of its process; he must apply
to that Court for redress, and not to-a Court-of Daw. If the matter complained
of ‘involves a:question: of jurisdiction, or of the validity or effect of its order
or process, thie Chancery Court will never allow such & question to be earried
for decision to a Court of Law; but will, at its discretion, either ‘itself .give
redress to.the parly aggrieved, or permit him to-proceed at Law, as justice and.
convenjence may requires: = '

47 Turner v. Breedeii, ‘2 Leg, 718 . e, o .
48 2'Dan, Ch. Pr., 1056; 2 Sto. Eq. Jur, § | 31.Deadaricle v. Smith,. -8 Humn,, 148.
833, o, .. . BT . 828mith's, Eq. Jur, ‘82

49 :Scott ». Newsom, ‘4 .Sneed, 456;
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§ 42. He who Comes into Equity must Come with Cleas Handls.2—This
maxim declares that & complainant, who has been guilty of unconscientious
conduet or bad faith, or has committed any wrong; in reference to a particular
transaction, cannot have the.aid of a.Court of Equity in enforeing any alleged
rights growing out of ‘such transaction. "The Court of Chancery was regarded
by the ecclesiastical Chancellors-as'a Temple into which none ¢onld -come except
those' who had *“clean hands and pure hearts.’”” In the origin of the jurispru-
dence; the theory was adopted that a Court of Equity interposed only to enforee
‘the-requirements of good conseience and good reason; as to matters not equita-
bly determinable in the Law Courts; and this interposition being deemed a
‘matter of Grace, it would not be exercised in favor of ‘a person, whose conduet,
in the matter he had complained of, had been unconseientious; or in bad faith;

or who had violated any of those principles of Equity and ‘righteous dealing,
which: the Court had been constituted to-enforce. Biit the operation of the
maxim is confined to misconduct connected with the particular matter in litiga-
tion; and does not extend to any miseonduct, however gross, which is uncon-
nected therewith, and with which the defendant is not concerned:* Under the-
operation of this maxim, the complainant fanst-show that the. transaction from
which his elaim arises is fair and just, that there is nothing -uheonseientious in
his. conduet. relative thereto, and that the relief he seeks'is equitable; and riot
harsh or oppressive upon the defendant. Hénce; a specific performance will be
refused when the complainant hss obtained the ‘4gréement by sharp snd un-
serupulous practices, by ‘over-reaching, by concealment of important facts, by
taling undue ‘advantage of his position, or ‘by any unconseientious means; or;
when the contract itself is unfair, one-sided, unconscionable; oraffected by any
other such inequitable circumstance; or, when the specific enforcement. of the
agreement would be oppressive -upon the defendant, or would, in any other
manner, work injustice.* "So; if a-contract is affected with:fraud, or-has a fraud:
ulent. purpose, none of the parties:to such fraud can have the assistance of the
Court. either to° compel the execution-of such contract,-or. to have it cancelled,
or to have the property or interests, transferred thereunder, restored. Equity
“will leave such parties where they have placed themselves, and will refuse all
affirmative-aid to either of the fraudulent participants. Tt:is on this prineiple
that the door .of a. Court.of Equity is always shut against a debtor when he
seeks to recover back property he has con ; delay or defrand
his creditors. Eu dolo malo now oritur actio.’ arises out-of a
fraud.) Agreements and transfers, the: i§ ‘based -or ‘a
violation of :chastity, or on compounding a. felony, or on gambling, or on the
commission :of any :crime, or on any bresch of good morals, -are all ‘deemed
illegal, ‘and no participant therein can get any relief, iti the Chancery ‘Court,
whether the: relief'sought is an enforcement of the agreement, or a rescission of
it.5 In pari-delicto. potior est:conditio defendentis. (Where parties are-equally in
the wrong the condition of the defendant is the stronger:) But schere the
parties are not:in pari delicto, and-where: public poliey- is. promoted thereby, the
more excusable of the two may be granted relief by the Court setting aside the
agreement-and restoring him to his original position. A Court of Chancory will
not enforece an usurious eontract evén ‘when the defence-of usury is not made;
but. will relieve against usurious contracts; and will also restore money or
‘property lost upon any game or wager.’ '
§ 43. Equity Looks to'the Intent rather than to the Form.—This maxim is

‘ness of complaliant's hands will defeat “his
suft whenever and. however it _Appears, Sim-.
Juons -Medicine Co,. ' Mansfield Drug. Co., .9
Fick., 8. Sée, Horton . :Lyons, 1§ Pici.. 180

~41 Pom. Eq: Jur., § 400. Horton n. Lyons,:13

2'There are ‘sévéral maxims akln to ‘this;
He who' hdth  committed iniquity shall not
‘have. -GI‘L“I"Y' B turpd. cuuga” non - grltiy actio)
“fNo right ‘p’i actlon- arises .out of an Immaral
transaction) In pari deliclo potioy- eat courlltio. 471 ]
defeudentls, (Where both parties are egually ‘iu ] PleK., 1810,

..fﬂ_u)lt-. ‘the. situation of defendant 18 the strong: Kg: %"mgﬁ“"f"{gﬁ %01;1;02.._ .
er,); ' T - L 0.Code,. §§ 17713 1054 Banlk: v, ‘Mann, 10 Pidk,,
31.Pom. Ba. Jiir; §§ 308-309. The unelean-~.t 17 - = = »ii Bank-o. Mann, 10 Pid.,
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connected with the one that.says, Equity regards that as done which in good con-
science .ought to have been dome; for it is only by looking at the intent, rather
than at the formi, of a transaction that Equity can treat as dome what ought to
have been done. The ‘two maxims act together and aid each other;? and with
the further help of the maxim, that Equsty imputes an intention to fulflan obli-
gation, a Court of Chaneery will not only hold: a resulting trustes, or a construc-
tive trustee, liable as such, but ‘will imputeé to him an intention to act as such,
regardleéss of the forsi-of the transfer, or conveyanee; )

Equity heeds not forms, but strives to reach the sibstance of things; and to
-4seertain, uphold-and enforce rights-and-duties which sprisig from the real rela-
tions and the -actual transactions of the parties. Tiooking to ‘the intent rather
than: to the form, ‘whenever:a penalty is designed merely to secure the payment
of & given sum 'of money, or the performanece of some act; Equity will relieve
the obligor fromthe penalty, upon his paying the debt, or the actual damages,
resulting from his defanlt. So, if a lease has been forfeited for non-payment
of rent, or for breach of some, but mot 4ll of the covenants: contained in the
lease, if'thelessor can be adequately compensated for'the breach of the eontract,
Equity will regard the forfeiture clause as merely a means of securing the ob-
servance of the contraet, :and a Court of Cliancery will relieve from the for-
feiture® So, looking at the intent rather than 4t the form of the :contract, y
Equity will consider the forfeiture clauses in mortgages and trust deeds as™V/
merely means of enforcing the payment of the money contracted to be paid,
and will relieve from forfeitures incurred; sipon the paymeént of the debt.®
Equity will, alsp, upon parol eviderce, convert an absolute deed into a mort-
gage; and will; in general; unless prohibited by some statiite, set iip and enforce
the real contract of the parties, regardless of the form, or of the want of form;
for Equity looks notat the outward form, but-to the inward substance of every
transaction, recurring ‘to principles and disregarding ceremonies,® looking
upon forms as made for justice, and not justice made for forms. Where there
is-substance for the Court to act-on, the want-of form will be disregarded, for
Equity regards substance and not ceremonies. This is true not only in adjudi:
eating the equities-of the parties, but is true in mattérs of pleading, also. “Thus
if the bill makes.out a case for relief, any want of formality, or any misnomer
of the bill, or any eceeitricity of phraseology, will not-defeat the: complainant’s
right to relief on the facts alléged and proved.o* 8o, if the necessary parties
are before: the Court, and.a case for relief is alleged and proved, the faet that
parties are made complainants who should have been made defendants, ‘or
vice versd, will ‘not prevent the Court from-decreeing sceording to the equities
of the parties; and this is 80 even when persons ‘under disability are .to be
affected by the decrees. The fact that the proper facts are alleged, and the
proper parties are before the Court, is-substance; the manner of alleging the
facts-and the position of the parties in the suit is eeremony.

No one is presumed to give-something for nothing, and no-one can in reason
and conscience expect to receive something for nothing. Whenever a person
parts with .- consideration heis presumed to intend to acquire whatever that
consideration pays for; and he who acquiresthe legal title to property for which
ancther’s money has paid, is bound in reason and conscience to hold it subject
to the orders of ‘the person whosé Tnoney went into it. Reduced to the last
analysis, the property-acquired by another’s ‘money is only that money in an-

7 Pom. Eq. Jur, § 378 ‘parties, to tle 1ts hands, or shackle its feet

; D B Fur &381 or .dim _its. sight, in.seéarching for the real
ohom Ba Jabv 388 | Gruth of the traneaction undor Investiatics
10 Bond #. Jackson, 3 Hay., 191 Equity looks | Courts of Rquity act upon the circumstances
beneéath -the veéll of ‘form, and discerns the | and .justice of “the: particular  case, whereas

real features of the tranmsaction, .acting on | Couris of law rather regard precedents, forms,

‘the maxim, .Non- quod dictum’ est, sed ‘quod fac- | rules of procedure-and- the strict letter of the

tum est. inspicttur. Snells Pr. Bay ML BOUY | BN See post, §5189, note 10; 380: 41
consideérs: the real and- the substantial, and.al- | . 10%See post; §§139, note 10; 260; 481, note;

lows no rale of ‘e€vidence at- law; no fictlon. of | 681} T19; 64, sub.-sec, 4,

Courts of law, and no. acts or subterfuges of

Ki
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other form; and property conveyed without receiving another’s: -money therefor,
continues, in Equity, the property of the conveyor. Henee, it is-the passing of
a eonsideration ‘and not the form of ‘the contract that-in Equity passes title ;11
and whatever the form of the transaction, if no consideration. passes, in Eqmty
no-title passes.i?

§ 4. Eqmty Imputes an Intention to Fulfil an Obhga.tmn.—A Court of Con-
science will not hastily eonclude that an uneonscientions:act hias been dong, if
the condudt of the actor is. susceptlble of & more eharitable construetion. The
-Court will presume an innocent intention, if sich presumptlon will not hazard
the equitable rights of the complainatit, “This maxim, therefore, is.a mere state-
ment of the: general presumption upon: which. a Court of Equity acts; and it
means that, whenever a duty rests upon an individual, in the abqenee of all
evidence to the contrary, it-will be presumed that ‘e-_lntended to do:tight rather
than wrong ; to.act-conseientiously rather than in bad faith; to perform his duty
rather than to violateit.13 Thus; when a person covena,nts to do an adt, and he
afterwards does something Whmh is' capable of being considered cither & ‘total
or a partigl performance of that act, he will he presumed {0 have done it with
the intention of performinig his covenant although no such intention was ex-
pressed. So, Whénever a trustee, or other person-in a fidueiary position, seting
apparently within the scope of hlS powers {that is, having authority to do: what
he does do), purchases lands or personal property, with trust: funds, and takes
the title to'sueh property in hlS ‘own name, without: any declaration of a trilst, a
trust ‘with respect to: sieh property at once results ju favor .of the beneﬁemry
of said funds; and the -.purchaser becomes with respect to such property,.a trus-
tee. A Court of Bquity assumes that the’ putrchaser intended to do-his fiduciary
duty, and not to violate.it;-and he will not be heard-to dispute this assumption.
All the evidence the Gourt 1needs to ereate the trust is the proof that the trust
funds were actually used in the-purchase.

This maxim is applied to trustees proper, to exeeutors and admmlstrators, to
directors and managers ‘of- corporatmns, 1o guardlans of infants or of persons
of unsound mind; to agents using the money of their prineipals, to. partners
using partnershxp funds, to husbands purchasing: property with: the separate
-estate of their wives, and generally, to.all persons who stand in ﬁduclary rela-
tions to others.14 And when it is shown: that such persons have used money, by
them so Leld in trust, in the purchase of any property, real or- ‘personsl; taking
the title in’ their own name, a. Court of Chancery will impute to thiem an inten-
{ion. to Tulfl] their dbligation, namely, to make the purchase for the henefit of
the ‘person entitled to the use of the consideration money; and they -will be
decreed to: hold such property as-trustees for the benefit of the ‘parties whose
funds were used in the purchase.

§ 46, Equity Regards that as Done which Ought to be Done.—In a Court
of Chancery ought to be ‘becomies 15, and - whatever a party ought to do, or 6ught
to have done, ;n reference to the property of another, will, ordinarily, be Te-
- garded as doiie; and the nghts of the parties will be ad;udlcated as though, in
taet, it Jiad been.done.1s “This maxim-is fap-reaching in its operation, and full of
beneﬁcent consequences ; the doctrines:and rules: creatmg and defining eqlutable
estates or interests bemg, in a great measure, drived. from it.26

As between the party: by whom,- and the. party for whom, an act ought, in good
conseience, to be done; or 1o have béen done, Eqmty will éonsider it as -done.
Hor the purposé of reaching:exact justice, Equity will frequently consider ‘that
property has assumeéd certain forms with which it ought, in justice, to be

11 Solutio -prefii emptignie loco hadetur: (The. ] that .good falth be o'bserved in all tmnsactions
payment of:the purchase-money 18 eqnlvalem ‘between. man -and man. Craddock . Ca.biness.
tp a urchase,) 1 Swan, 483.

‘his 18 the reasoin a purchaser without a 14 1 Pom, ‘Bq. -Jur,, §8-421:4
va,lua.ble .consideration hafs no equlty See ; 16 StePhensonv Yangle. 3 I-Iay 115; Waynev
post,” §5-3327:300. | Touts, ‘24 Dick,, 145;

131 Pom, ‘Bq. Jur, §420. The. 1aw Tequires 18 ) Pom, B .Tur. §:864.
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stamped )" or that parties have perforimed certain duties which they, in justice,
. bught to fuifill; and will regulate the ownership of estates and interests aceord.
‘the substance, not the forms of ihings. Thus, (1) the vendor of land is regarded in

Equity as the owiier of the purchase-money; and the. vendee is looked npon as
the owxer of the land; (2) the purchaser of a possible interest in land becomes
or not yet the property of the seller, :beeomes effective in Bquity as soon as the
thing comes into existencd, or-becomes the property of the seller; (4) the as-
and (5) in general, whenever a party, for a valuable consideration transfers,
or contracts ‘to: transfer, any interest in any property, right;

: 1 _ _ gnee, or vendee, in the shoes of the
vendor as to all the interests and rights transferréd, or agreed to be frans-

: ghts ed; or 4

taltes title in his own name;or (2) & partner uses partnership funds to buy land
in his-own niame; or (3) when a guardian uses his ward nds in the purchase
trustee, uses trust money to buy property in his own name, in all sueh cases
Hquity will regard that as done which the purchaser ought to have done, that
is, will regard the: purchaser as holding the legal title for the benefit of ‘the
party who was entitled to the puarehase money, and will decree accordingly.
1o hold it as trustee for his vendor.. .And where an act is prevented from heing
done, by fraud, Equity will consider the:act as.done, in order to:avoid the-effects
in Bquity wil given all the rights she would liave acquired. by a dissent
in due time*! And if & son pretend to destroy deeds to. enable his father to

the équitable owner of the interest: (3) the sale of a_chattel not yet in existence,

signment of a thing in aetion gives the assignee all the rights of the assigrior;

transfer, any interes Ny ty, ‘or_in any rights of
property; a Gougt.of'chanceriy'places, the assignee, or veni

) when an agent irvests his principal’s money in land, and

of property in his‘own name; or (4) an executor; administrator, or any other

iy
50, when a party acquires the legal title to property by fraud, he will be decreed
ofthe fraud.®® Thus, @ widow prevented by fraud from dissenting to a will,

devise the lands, but destroys only copies, Equity will treat the deeds as de-
stroyed.2? Equity, treating that as done which ought to have been done, will
consider land as.redeemed when the redeemer has done all that was required
of him, and the -purchaser refuses to re-convey, or to take ‘the redemption
money. This maxim is nearly allied o another maxim, No one can toke advan-
tage of his own wrong. "To prevent a party deriving advantage from his own
‘wrong; Equity regards that as done which, in good reason.and good conscience
ought to haye been:done, "Hence, agreements based on.a valuable consideration
dre, in. Equity, eonsidered, :in the interests of the person entitled to their per-
{formance, as performed, and perforned at the time when, and in the manner in
which, they ought to have been performed:* And the same consequences at-
tuch to the agreement as tliough it had actually been performed, so that the
party in defanlt shall mot benefit: by his wrong, nor the other party suffer
thereby:?+ B L o o
- So where land is ordered to:be sold by a will, it is considered as personalty ;
and. where land devised by a will is afterwards contracted to be sold, it is
deemed converted,?® and the devisee gets nothing but the naked legal title
without any beneficial iriterest in the property:?® Money directed by a will to
be invested in land is considered as land, and descends to the heirs of the origi-
nal bexeficiary, and not to his personal representatives; and, on the other hand,
land direeted by a will to be econverted into money goes to the personal repre.
sentatives of ‘the original beneficiary, or is ineluded in the géneral term ““per-
somal property.”2* | |
13 S i e gty e e Sisfufenc, SPFemmomel
10 1.Pom. Eq. Jur., §§ 368-360.° 1 Wayne v, Fouts, 24 Pick.;, 145. . N
20 Tawrsend. v. ‘Townsend, 4 .Cold,; 83, . . . 26°But the. contract of sale must be one. that
. 21:Smart v. Waterhouse, 10 Yerg,, '03; 1 Bto. | ‘s enforceable. Blalr'v. 8noderass, 1 Sneed, 24.
Bq, Jur., 8§.187; 286, .o L ., 31 McCormick u. Cantrell: 7 Yerg,, 615; Green
GRobe pidmigyge m | g Tavcwn et jenes inratidy
BTEE o Tan yerg B Jur., §§760:798; 151104, | L o 1 Bte.
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But an administrator hasno power to make a conversion; and if he does, the
money put into land will be deemed personahty, at the eleetmn of those entitled
to the money.28

In reference. to agreements the maxim is. sometimes stated ‘thus: * What is
agréed to be done is eonsideréd-as done, 29 and sometimes thus, * Bquity treats

“that as done Wwhich is.agreed to be done upon: sufficient -considerations.’’30 But
it must be borne in mind that ‘this maxim seeks no more than to enforce an
equitable obligation. There must be a right on one side and a corresponding
duty on the other side.  Equity does not regard as done wha might have been
done, or what could have been done, but what osight, in . good reason. and goad
cons§eiernicé, to have been done: Nor does thls rule operate m favor of any one
eéxeept. hlm who has the. equitable righ
standing in his shoes; nor does

;t.‘operate agamst amy one exeept hnn upon

whom the-duty has devolved and npon-those Who stand in his p]ace.31

§ 46, No Person Bound. to Act for Another in any Matter can, as to that
Matter, Act for Himself.-—This, while not & .maxim, is a fundamental doctrine
of Eqmty‘, and one. frulti’ul of many most beneﬁc pt consequences 92

In the

-and good conseience requu‘e.__ Ini orde, to avoid any poss1ble eontentmn and
to-leéave absolutely no room for casmstry Courts of Eqgiity lay-it down asa rule,
without: exeeptmn that no'trustee shall in any case; or under: any cirenmstances,
fhreetlv or 1 @rectly, acqmre any personal mterest or txtle in. or to the trust

ness and good fa1 of.
acts hesxtatmgly in- conﬁrmmg such tra,nsa,ctmns and when they are questloned,,
‘requires conclusive evidence of thie fullest good $aith on the part of the trustee,
and the most thorough understanding of the facts, and-the most absolute free-
dom of action, on the partof the benefieiary. When a relation of confidence is
once shown, a Court of: Chancery will presume that the dominion or mﬁuence
arising therefrom’ Was exereised.®® Of course, if the beneﬁcmryals a 1miner; or
person of unsound mind, he is utterly. ineapable of giving any such consent..
This ruleis: potent of coxigequences in- matters of unphed trusts, and construe-
iive frauds; and, nnder its operation, all trustees & '
the striet lme of their trie and full duty; and - v is \
Equity will; as far-as possible, deal with thent and their omgs as though they
were veally 'mtendmg to do-their duty, and act for ‘the beneficiary’s beneﬁt

28:Roberts v.: Jackson 3 Yerg, 7. .
29 The-max s sometimes genemhzed thuss
Bquity looks on ‘that as.: done which ‘opght .
%0 ga.vg bee%x? %?gich has been, directed to_he
o ‘be dorne,
done;. Snells Pr Bdq.; “Stephenson. ».. Yandle,
-8: Hay,, 115: ;
-80; Grirfey , Northcutt "v Heisk., Tdo
31_1 Pon. Eq. Jur, § 385 .
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and will accordingly give the beneficiary all the benefits aceruing’ to” the
trustee, or the quasi-trustee, by means of the transaction in question; will
give the beneficiary ‘the property or proﬁts acquired, -and ‘will reqmre the
trugee, or quasi-trustee, to make good :any loss caused by his eonduet in the
‘matter.

The Teason «of the rule, that a trustee can never act for himself in any trust
matter, is the neeessity of‘a,bsolutely ‘removing from him any temptatlon to
vzolate his full duty, and the imminent peril of allowing him to-occupy a situa-
’tlon wherein hie. may have occasion to doubt when he might, or might tiot, aet
for hn:nsel and ‘when he must, oF may, act for the beneficiary or person. confid-
ing inhim.3*

In the meaning of thls ‘section, and also; wherever used in this book, the
general term “‘trustee’” denotes and includes exeeutors, administrators, Clerks
of Courts; Receivers, Specla.l Commzssxoners, ‘Sheriffs, constables, and all
guardians, .officers and persons who give ‘bonds for the faithful: dlscharge of
‘their dutles, and a1l other ersons on whom fidueiary or trust duties are con-

-of writing, or by ‘any statute, - ordmance or by-law,
pnbhe, corporate oF prlvate ang the term *‘ guasi-triistée’’ denotes a) .
husband, wife, parent, person in a parental situation, attorney, guardxan -ad
ditem, next fr:end partner; agent, business manager, clerk steward, secretary,
treasurer, boo -keeper, auctioneer, consignee, bailee, physmlan spn'xtual ad-
viser, the promoters, pres1dent dlreetors and other ofﬁcers or managers: of a
rorporatxon or :association, vendor, ereditor, prineipal debtor in cases of surety-
Hip;.and, in general,-all other: persons who- undertake, or- agsume, the chardeter
of: conﬁdentlal advisers, or managers of anotheér’s affairs, or'who occupy a posi
tion or relation that: enables them o greaﬂy influence: the aetion of those rely—
ing upon them;. ( ; any way acquire influence and abuse it, or possess
-another’s confidence and bétray it. The term trustee ineludes both trustees
.and: quasi:trustees, and the term bencficiary denotes and includes every-one who
«expressly or impliedly- confides or trusts his property, business or: a.ﬁ"alrs, to
another; and every one for whoge ‘benefit-an ‘express or implied trust arises, or
a construetive fraud can be declared %

§ 47. Equity Delights in Equa,hty.w'l‘hxs maxim is sometimes more strongly
expressed thus: Equality is Equity3®  The common law dehgh’ced in. prefer-
crices; it was the L wola ;people fond: of -distinetions, distinetions in personal
rank, in social ‘positions; i 1s of procedure; in e dences of debt, and in
forms of ‘actions. But the Chancer: Court early in its history; endeavored to
break down these distinctions inso far as property was con¢erned. Joint obli-
aations were made several ; Hens were apportioned; contribution was -enforced
among co-contractors; ¢o- suretxes and co-legatees; and the estates of: debtors
‘were divided ratably among thelr ereditors. These ‘chariges in the ‘conmnion
Jaw, thus enforced originally in Bquity, have long since, by statute or other-
wise; become.a part of the general law of’ the land.

In accordance with this: equitable mhaxin, a Court. of Chaneerv ‘will divide
a common fund equally between those e tled .and. if the fund s not sufficient
to pay-all in full, a pro rate-distribution will be ordered. So, when a ¢ommon

man’ ot -gérve. two. masters. at 1he [ and. eyl qné truat, inadequately express the
«sa?xé\ time, cezi’??)técla.lly in ‘ease of confilcting | erntire class of personsg; for ‘whose benefit .im-
'trnsts Dehning 4, Todd, 7. Pl -Quirqitid | -plied trusts -are ereated. -and.-implied frauda
aciuiritar sereo acqmmur doming.. (Whatever | ‘constructed. Inasmuch, /as in ‘almost every
8 a.cqulred by the gepvant IS’ a.cqulred by tha | varfety of trust’there js-an express. or.implied
master) Whatever ‘profit s, trustee’ makeg ont | :relation aof confidence; it -’xs with relucmnce
of . truat roperty: is the proﬂt of the henéﬁ«- and m$sgivin§a

<lary: The parable of the talents well lue, | 1707 epbEobri Y, <
. - B V. 1 E 4 5 ¢

“ﬂ'?fé tms,ru '9 of. Equi_ty..-M t- | of implledly, confides or" d the -
o .('onﬁdee equally -as waell denotes ‘and includes
‘e i1 “whom ¢onfidence ‘or trust is ex-

'cient
; ; ela.timﬁ of’t% .
d a: generdl ‘correlative

‘t e%rt?g termgtrustee, while a. good: > r.:.impliedlv- reposed,

i “beén. largely. approprinted. to deénote - thiss  Fgiritay et qu_ag; @qialitas,

AN exnress' trusteée, ehnd the - terms, beneﬂclary (Equity 15 equality, ns- it were.)
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liahility rests upon several persons in favor of a single. claimant;, as where sev-
eral persons-owe the same debt, a Court of Changery will reguire each person,
so liable, to discharge an equal proportion of the liability; or, if any one of
them should pay more-than his share, Equity will. require the others to con-
‘tribute enough to make good the execess.
Where an msolvent par, _ershxp, n msolvent corporation; or an insolvent
oun lways proceeds Apon the principle
that equal g is equlty, and’ apportwns ¢ ‘assets pro ratd among all the cred-
itors, preferrmg none unless they haveé prior liens. The same rule- ‘prevails,
when in’ any case, any credltor ﬁles a blll on’ behalf of all other credltors to

joney to pay _all the legacxes in full Eqmty Wﬂl make a pm
'1am ded t_lon from eachf-%_*."‘ And _so.___'t may be stated _m- - »"neral ‘terms, that

! Oy &
there i8 & common beneﬁt' t must be shared equa ¥ by ¢ ‘of eourse, this
‘maxim will ‘not prevent pa.rtxes, by contract among themlelves, changing the
uperation of this general rule.
§-48. Equity will Undo What Fraud has Done.—Fraud;%8 in the sight of a
'COurt of Equlty, vitiates every contract ‘or transaction into which it ‘enters, at .
the injured party;3® and the Court will not only undo what
:Cra.ud lias done, hut will ‘treat acts as done whieh. fraud ‘prevented from: bemg
done.
.All Qourts require good faith in dealings between men, and reprobate bad
ith: 892 - But as the Court common: law respected forms and ceremonies,
or behind a writing, nor beyond the verdict
ury, nor allow a Judgment to-be questioned, frand took: advantage of these
and madé forms writings, _seals verdicts, 'and judgments: its instrument-
al iés and agencies in effecting its nefarious schemes for the undoing of the
weak, the inexperienced, the trusting .and the needy. When, ‘however, Equity
‘establxshed ‘her Courts; she dlsrega.rded forms, discredited ceremonies; peered
beneath the seal, looked behind writings, questioned the. verdiets of j Jjuries, ‘and
Aid not-hesitate to set aside the solemn judgments of Courts, when found to be
’unjust and proeured by fraud. Courts of Eqmty set asxde deeds or converted
ihem into mortgages; set aside the verdiets of juries in Courts of law and
awarded new trials, and forbade the: enforcement of judgmerits, when good
reason and good conscience required. Whatever fraud touched was deelar
t0. be vitiated, wherever fraud trod was declared unholy ground, and whatever
fraud did ‘was pronounceed null and void. All the haunts of fraud were laid
bare, all of its paths, however crookéd; were sign:boarded, all of its subterfuges
pomted out; all of its false .coins branded and -all of its allies. ‘detected :and
v ges: 1 bee L -about by the
Ch'_ cery: -Court. that its:power to decel and doevil has been miich weakened,
-and the remedies for its rascahtles much increased; but:it has not yet gone out
of business.

‘then ‘blue, then. in ‘black: ‘despalr. He alw
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As physicians diagnose internal disease by certain external signs, so Courts
of Chancery diagnose-the existence of fraud by certain signs termed ““badges
of fraud,”” which are treated .of elsewhere® In Courts of law it is a maxim
that “Fraud ds odious and mot to be presumed,”’s! by which is' meant that
before so deteatable a crime can be imputed to anyone: it must be proved. But
Courts-of Chancery, while considering: fraud ‘more odioug than do Courts of
law, they nevertheless in ¢értain eases presume fraud; that is, certain states
of fact are considered in Chancery incompatible with. an honest purpose, -and
‘when. proved or admitted, fraud is presumed.*® ‘Courts of Chancery will, or-
dinarily impute fraud to & party on less.evidence than is required in Cotrts
of law ;4% and they allow & much ‘gréater latitude. of ‘proof in the search for
fraud, and -a more minuté examination -of ‘witnesses.44 And whatever the
shapes and disguises fraud has jnventéd in the refinements and -diversities of
commerce and the progress of civilization, the Courts of Equity have, always,
bieen able to detect and expose it, to redress the wrong done by it, and to keep
it odious, regardless of the rank or wealth of the perpetrator:s

_§ 49. Equity Aids the Vigilant, not Those who Sleep-upon their Rights:«¢—
This maxim is-designed to promote diligencé on the part of suitors. Eguity
requires a party to.assert his rightsin.a réasonable time after he discovers that
he has been wronged, A person who delays suit, not only by his negligence.
‘makes the proof of his wrongs more difficult, but induces the other party to
believe that he acquiesces in the situation. Besides; if Courts allow suits to be
‘delayed; a party may wait-until an adverse witness dies, or moves away, before
be brings suit. A partyin the wrong may be so misled by the non-action of the
party wronged as do sucli acts, and otherwisé so- change his-situation, that it
would embarrass the Court in granting reliéf. ‘He who seeks equity must keep
himself in & condition to do equity; and if, by his.own delay, hé is disabled
from doing equity he will be debarred from receiving equity. It is bad faith
for a party wronged to -delay suit nntil the wrong cinnot bé righted without
doing another wrong. Good consdience requirés a party to do no act that will
1islead another to his detriment, even though that other ‘may have done him
wrong. Hence, it has beén said that‘nothing ean eall a Court of Chancery into
activity biit ‘conscience, good faith arnd reasonable diligence.’” In many
cases; equitable relief depends. upon the discretion of the Chancellor; and the:
laches of the complainant is: often one ‘of the most important of the elements
taken into consideration when that diseretion iz exercised:#® This maxim is

food;,-faith' amoug the people is as. important |
dn peace as is vict An- war,

them. See 1-Sto, .E?._’J’ur.._;g 185; 1 Pom. Bq.
' orfg‘ra ' 3 3 ' 0
40 See -Article on “Fraudulent Conveyances,'

Jur;; §§81-87. The following are some of the

‘post,. §§.1009-101T; T
41 Fraua est odiase et non presumenda.
. A2 8ee post, §§449; 1011. By “présumption’
in -‘such -cases, infererce .Is mednt. ‘
A8 Ibid, .
44'Paogt, §§448; 1010, o
A5 Fravds are Viewed with great horror and
indignation by -Courts ‘of Equity, as .destruect~

{ve ‘of that honorable coufidence necessary for ( - 4. non
© purged by ‘iundirect action.).

human Intercours¢, and as constituting a sort

_treason’ against soclety Itgelf, The subtie | 3. 3 8tig
of ‘treaton “’EE s g i . preéssion of the truth 48 thé suggestion of
. what ‘is false.) )

.character 'of these violatious, the great difficul-
ty mmakln§ the proof;. the absolute necessity,
‘oftentimes, for probing the counselence ol the
alleged offcnder by ‘searching interrogatories,
the diseérning intélligence ‘required to ferrét
out the ‘wrong-and to detect fragud in- its man-
Ifold and.cunning disguises; the -strong-seénse
of “equity ‘necessary -for the .corréction .of se-
eret acts -of bad faith,: and’ thé {ua ot
the commion law ‘Temedles to meet the tarni-

fest demands of Justice, ‘made:it necessary for |
parties. who had been defrauded ‘to apply 1o a.
Court of: Consclénce In order to obtaln com- .
plete -redress; and -to ‘this fact the Chancery |
Court largely owes its existence and-its jurlg- |
dletion: and the altars of this Court have al-. |

ways heen the .favorite refuge:of parties seek-. .
ingﬁeue't' ag"a‘.ln%t" those who have defrauded -

. -eral ferms.)

. concesal a fraud,)

ftanadeauacy of |

_Maxims and Saylngs Relating to Fraud:
1. Dolosus. versatur “in genérolidus, (A. person

" who' {ntends to: pérpetuate a fraud uses gen-

2. Fraus et jus ‘munguam cohabitant. (Fraud

‘and Jjustice neéver dwell together.)

3. Frous est: celare fraudem. (It is a fraud to
(¥raud is not

" 5. Suppressio. verl -suggestio falsi,

4. Dolus cireuttn. non purgctur,

(The sup-

8 Bz dalg moly ‘non oritur ootio. S A right of

-actlon cannotiarise out of a fraund.

7. Fraus latet in generalibus, (Fraud lurks in

. 'géneral .expresaions.) i .
- 7.8 Once a fraud, always a fraud.

9. Fraud polsons all tt- touches. .
.10, Fraud: has-the outward: visible sign.-of
hones,tly,: _but lacks the Inward soirltual ‘grace.
g 11 ﬂh ‘knot that fraud-ties, Equity-delights:
<o untie, . P s . o .

12, ‘Fraud strives-to, coverp- its tracks,
oy Tigtlantibus -mon: dormigntibus equitas sub-
"~ 41 Lafferty: ». Turley, 3 Sreed, 177; 1 Pom. .
B Jll!’,.:.'~'§'v7:419. o s O DR R [ mE

+8-Bigph. Pr. Bq., §38; Snell's Pr. Bq:, 30.
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constantly applied where. a-party delays too long before he applies for an
injunetion, orto be reheved against a fraud, or secks a-épecific: performance of
& contract; or the. rescission of a contract It apphes, also, -to- persons: who
do not inguire after being put upon inguiry ; ‘to purchasers at public sales
where: there are no ‘warranties of quality: or title; and to those whose duty it
is-to take necessary steps to ];erfect their rights by giving notice of an: -assign.
ment to:them of & non-negotiable chose it action; or by havmg their instruments
duly registered. Equltv delights in - thgence -and is slow to aid the slow.
It not only requires ¢lean ‘hands and 4 pure heart, but also swift feet. But
if the: defendant has ¢ansed the complainant. to-: sleep he ¢an ot complain of it,
tor that would be to take advantage 6f his own wrong.

§ 50. So Use Your Own as Not to Injure Another.—While this is a law
Taxim it is often apphed in Equity; The Chaneery Court. frequently -enforces
this ;maxim by enjoining the -erection; or commission, of :nuisances fo the
¢omplainant on the-land of the defendant; because, although 4 Man may own
the land, he has no right to so use it as to prevent his neighbors: from enjoying
their land A man may. be driven from:his home by bad smells, hoxious yapors,
._unbearable ‘noises, shockmg ‘spectacles, and other intolerable nuisances wpoi
his nelghbor s land quite a5 effectually as though driven away by physical
foree. A man eannot so -divert a stream ‘on his own land as to turn water
-m;]unously upon-a neighbor’s land ; and he cannot dlg ‘so near the land of his
neighbor as to eanse the latter’s. land to eave in, or so near as to endanger‘his
»nerghbor s wall; he cannot pollute a stream that flows through his neighbor’s
_land; nor can he so stop; or change; the eurrent of a° ‘stredm as to prevent 1ts
.ordmary flow through the land of another.+®

A eredltor, ‘having his choice of two funds; ought. to exercise his right of
-cleetion in ‘such a manner as not to injure other- credltors, who' ‘¢dn resort to
‘only one -of these: funds.5® And it may be laid down as a gereral rule, that no
one can so exereise a right as to [impair the right. of another; espeemlly if the
Jatter right is.of equal dlgmty in- the sight of the law. The rights of life,
liberty, property and the pursuit-of happmess must 4]l be:so uged and exerclsed
‘as not to impair or injure the equal enjoyment of" these rlghts by another.

The ‘Chancery Court will, on. due ‘application, en;om the defendant from -so
vising his property; or 8o exereising a right; as'toinjure the. property -or nghts
of the complainant.

~ § 51. No-one Can Take Advantage of His Own Wrong 51—In vain should
‘he ‘séek the aid of EBquity who. has violated equity:5? .Such a ‘persom, in the
‘sight of a Court 6f: C'ha.neery, ‘hasunclean hands. If-a person:could take advan-
tage of his own wrong it -would. be & direct bribe to edmmit the wrong: This
‘maxim applies where a trustee buys property in his-own name with trust funds;

where & trustee makes a profit by means -of ‘his trust; where any ﬁduclarv
obtains a good bargam by means: of his position. of conﬁdeuce or influence;
‘wheie a tenant or trespasser cuts down timber; where a party stands by and
doées not object to his own goods being sold as anothe1 s where the troe owner:
allows a boita Ade purchaser to make 1mprovements, and ‘where a defend-
-ant fraudulently conceals thie cause of dction from the complainant and then
pleads the statute of limitation. Where a party, by his words or condunet wil-
fnlly causes another to. belicve in'the existence of a certain state of facts, and
induces him to act on that belief, the former is coneluded by his words or
condnet; as algs is one who negllgently allows another to. contract on the
faith and understanding’ of a fact which he ean eontradiet. In brief, this

4 Terminal ‘Co. # Jacobs, 1 Cates, T4l Cox, %2 Bqulty has ‘a two-I6ld nieaning: it means.
v. Howell, 24 Plck:, 130, St tere: tua ut ullcnmu {(1)_that system.ofjurisprudence administered
:mm Ty ,__excluslvely in Chancery, and (2) a. right, or
i Parr o, Fumbanks, 117 Léa, 395, elidm, recognized by a Court of: Bqulty as just,

. SUNullis' commoduin. eapeye potest de m;mia - ‘When used In the formersense it begms witha
sua-propuriv; i -capxtal
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‘maxim: operates to estop .all pérsons, whose words, acts or silence, have misled
another to his injury.’? ‘ S ‘

§ 52. Where One of Two Persons tnust sufféer:Loss He should Suffer whose
Act or Neglect Occasioned the Loss.—The reason of this maxim consists in the
tact that the equity of the one, whose act -caused the loss, is léss than the
equity of the other party; for the latter is entirely without fault and wholly
inno¢ent.5* Thig maxim applies where a loss happens to 4 trust fund. by the
failure of a bank, or the miseconduct of the trustee’s agent or attorney; or the
insolveney of the borrower. In such.cases, the loss must be borne by the
trustee, for he deposited the money in the bank; he chose the agent or attorney,
and he loaned the money. The maxim applies, also, to cases where an agent
has been given apparent authority to sell ‘goods, or do any aet, and, taking
-advantage of this apparent. authority, sells the goods, or does the act, in fraud
of the priiicipal’s, rights, and misapplies the proeeeds.5® In such cases the
loss falls not on the party who deals ‘with the agent, but on the principal 5
So;if a frandulent vendee sell to an innoeent purchaser: before the vendor take
steps to disaffirm the sale, such a sale will be good, because the aet of the
vendor enabled the vendee to make the sale.3” Where a party signs.a forged
note as suréty; believing the principal’s signature thereto genuine, and the
payee parts with value for sneh note, the party so signing as surety must bear
the loss.’® “The intrinsic-equity of this maxim is similar to that-of the maxim,
Noone can take advanitage of his own twrong; and it-applies to 4 party who stands
by -and allows his property to be sold as another’s; to any person -who, even
innoeently, misleads, or who innocently enables another to mislead, a third
‘party to his detriment;.and, in generalto all cases of estoppel; and to all other
‘cases Where one has innocently actéd on the faith of -another’s dcts or words.

The maxim is often expressed thus: Where ‘one of ‘two persons must suffer

Joss by the acts or frand of a third party, he who enabled that third party to

occasioti ‘the loss, or to commit the fraud, ought to be the sufferer.®
*§ 53. Equity Follows the Law.—Equity follows the law in. the following
_particulars ¢ (1) In adjudicating questions affecting legal estates, rights,

interests-or duties, Equity applies those rules of law the Cirenit Courts would
apply in like cases; (2) In adjudicating :questions affecting equitable estates,
‘rights, interests, -or duties, Equity will follow the analogies of the law where
any analogy clearly exists, especially ‘the law in reference to the descent and

digtribution of eéstates, and the husband’s right to his wife’s chattels, but
.subject to Ker equity; (3) Where the Legislature has passed an aet not ex-
pressly applicable to proceedings in Equity,. nevertheless the .Courts of Chan-
cery will follow such statute, unless it contravenes some fundamentable equit-
uble right or some equitable remedy; (4) Where the Courts of Jaw and of
Tquity have eoncurrent jurisdiction, the statutes of limitations will be enforeed
in Chaneery:5* Indeed, it may be génerally said that a Court of Chanecery in
.enforeing a legdl right, or in applying-a legal remedy, will follow the law when.
1o fundamental rule of Equity is thereby violated. Were it.otherwise, a man’s

Tegal rights, or legal duties or liabilities, might, to some éxtent, depend :on the
Court in which ‘the suit was pending. This remark, however, must not be so
construed as to intimate that, when a legal cause of action is pending in Chan-

54 Broom's. Lieg. Max., 276-203. . . ‘ereditor, who has obtained a secret-and undoe
.-§¢;§Tﬁ$‘§,-_, Ang rson, 8 Hum.; 493: Whitby.v. | advantage, signs a composition and thereby
Afniour, .4 .Lea, ©86; -Bank . Wolf, 6 Cates, . _igg'??fﬁ,%%ex creditors. to' sign -it; Snell's Pr.
855, R - | B A tkis amebi e er
“55'King v. Flaece, 7 Heisk,, 28L 6o By “law," dn this gection, Is. meant the
I o & Skipwith, Meigs, 50, | .common and’ statutory law. . ' Tt
~57'Arendale ». Morgan; .5 Sneed, 704 { . 61 Nicholson r. Landerdale; 3 Fhim,, 200; Pee-
‘sePrevathan -o. Caldwell, 4 Heisk., 535 Dles v, -Green, 6 Lea, 474, Hughes o. Brown, 4
n-Walker v. Skipwith; Meigs; 509; Susong v, |- Pick., £88. But Chancery will not enforce
‘Wittiams, 1 Heigk., 631; Trevathan v. Caldwell; { tHe. statute of lmitations when the défendant
1'Heisk. '538. He who.enables another to.com: | ‘fraudnlently concealed the cause 'of action.
mita-fraud is answerable for the. consequences, - .8Smart -v. ‘Waterhouse, 10 Yerg., 104; Vance o
‘ag (1) where the owner knowingly permits his.| Matley, 8 Fick, 810,
‘property to besold by another; or:(2) wherea . o
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cery; the Court has not the power to apply the maxims and principles of

Equ:ty, and: to enforce any equities that.may exist in the case; and especially
the power to compel the complainant £o do equity. 5%
But this maxim miust not be too broadly - interpreted; for; as a rule, instead

of Bquity following the law, it widely departs from the law. ‘Courts of Chan-

cery. follow the law as to the competeney of witnesses, and ‘the methods of ob-
tainirig testimony 53 but; contravenes the rules of law .as'to the admissibility-
and force of evidence, especially in cases of fraud, and in cases where parole
evidence is heard to explam, vary, contradiet or nulllfy a written instrument,

or to assail a Judgment or .decree.$

§ 54. Where ‘there is Equa.l Equlty the Law must Prevail—If two persons
have equal equrtable claims as to the same subJect—matter -and, as to their
equitable interests therein, are equally entitled to the aid of the Court; but
one of them has the legal estate tosaid subject-matter, then he will prevznl"5
i @quali- jure melior. est conditio. possidentis et defendentis. (Where the right is

vequal the condition of the possessor:and of the defendant is the better.)%¢ The

equity is equal “hetween persons who are equally iniocent and have been

equally diligent. Tt is upon this aceonnt that the Chancery Court constanitly

refuses to interfere; either for relief or discovery, against a bona fide purchaser
of ‘the legal estate for a valuable consideration without notice of the adverse
title, if he avails himself of this defence at the proper time and in ‘the proper
mode. In such a case; the equities being equal, the legal title prevails.8?

§ 55. Where there sre Equal Equmes, thie First in Order of Time shall

Prevail.—This maxim is: generally given in its Latin form Oui_prior est. temjmre
potioy est jure. (He who. is prior in time i§ superior in rlght) The maxim is

sometimes misunderstood and misapplied. Its true meaning is this: As be-
tween persons ha,vmg eqmta,ble interests only, if their interests are in all other
‘respects equal, priority in time gives supermrlty in rlght And, in a contest
‘between persons-having- only equitable’ interests, priority of time will give su-

periarity of right, provided there is not other sufﬁment ‘ground of- preference
between ‘them:*8 For,,if the equities are equal and one-of the parties has, in
addition, the. legal tltle, then another taxim would apply: Where there is
equal equity the ‘lato disust pirevail® Tn a Court of Chaneery, in a confliet of
equities, the-party having the supérior equity’ will ‘prevail; and if the equities
are equal, and: neither party has the legal title, ‘then priority ‘prevails; and if
no priority the defendant prevalls

Under-the operation of this maxim, grantees. and. ineumbrancers take and are
ranked accordmg to the dates.of-their securities, Parties-elaiming liens or hav-
ing Judg‘ments, or attachments or ‘exécution liens; or assignments, all hold in.
order .of time, provided there is-no other:ground of -preference.”® In a raceof
diligence: ‘between credltors ‘having equal mghts in law, or -equal rights in
Equity, he who-is first in time becomes first in mght 71 for Bquity rewards ac-
cording to dlhgence

§66. To ‘Protect’ and’ Enforce nghts to: Property the Object of Suits in
Chancery. ——The: term: “property, .as used in this section, includes everything
that is the subject of exclusive individual ownership; or, to be more specific,
mcludes xnot-only lands, hauses; goods and chattels, rights and credits, but, also,
2 man’s person, -and his wife and miner- children, a.nd ‘his-right to work, and to
sell and acquire property, and-engage in any Iawful busmess, and his and their

a2 Courts ‘of Eciulty will noti. In- a-case OF ‘06 Perking w.. Hays Cooke -163.
purely legal cognizance, -grant relief contrary :60. Broom's Leg. . 690

to. tha settled mn.xlms and :principles of Equity. 8T 1 Sto Eq. Jur 564 ¢ Reeves. v, Hager, 17

Jurisprudence; -but will dpply and enforce those. ‘Plck., T12..

‘maxims and principles even:in. cases wherethe | oo J Pom ‘Bq.. Jur., 3§ 414, 6’{8-734

rules of the xéh'cult Court . are otherwise. Iie= 00 Perkind v. Hays, socke; 1

noir v, Mining Co., 4 Plck,, 168; 70:Pom,. Fq, §§ 414, 415 678-134. and
"63 Code; . §.4455.. - Bee Priorltles. poat ‘58 Ta-T4

04:See ante, §¢ 6-7 for .cases -where jaw fol- [ ~ 7rHM iman.#. Moore 3 'I‘enn €h., 460;: Jorrian
lows Equley, v Bverett, & Plek;,
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reputation, iealth and capaeity to labor, and his and their right to enjoy the
sehiges of sight, smell, hearing and taste, and his and their right of speech and
locomotion, and his and their right to-enjoy their sense of moral propriety when
normal: '

As men live by their labor and property, no man is presumed to part with’
either without receiving .of expecting an equivalent in value. Henee; when-
éver one person has obtainied either thé labor oF praprty of another he should
pay or account theréfor; unless he can prove it was a gift; ‘and so, whatever
injury one person does to another’s property or capacity to labor should be
made good. _ T ' o |

o declare and define the Tights of property, and regulate its tenure, posses-
sion, enjoyment.and transfer; is the business of the Legislature; and to protect
.and enforee those rights, compel -atonement for their violation, and -conform
the enure; possession, enjoyment and transfer of property to the requirements
of law and Equity; so that each person may have his-own, and no person have
what is another’s, is the business of the.Courts. =~ = o )

Questions -involving partisan politics, denominational religion, ecélesiastical
controversies, scientific ‘thegries, meré breaches. of moral rectitude and viola-
tions of eriminal law, are not within the domain of Equity Jurisprudence, and
the Chancery Court has no jurisdiction of them; unless they involve rights of
property; and then only :as $o sueh rights. = ' '

§ 57. Equity Regards the Beneficiary :as the Real Owner.—In a Court of
law in ease of an exprass trust, the bencficiary is not recognized, and has no
rights the trustee is bound to respect. On the face of the deed the legal title
is in the,trustee, and the Courts: of law will look no further, and will hear no
proof in behalf of the bepeficiary. Indeed, if the heneficiary is in ‘possession
the trustée can eject him by suit in a Court of:law, .In short, in the eye of the
law the beneficiary is not known.™ e

‘But in Equity, where the intént:of the grantor.and not the form of the grant
prevails, the beneficiary is regarded as the real owner; and the: trustee is con-
sidered as'a mere manager of the trust property for the benefit of the bene-
fieiary,™ and liable to the beneficiary for any and every breach of.the trust.
Tf the trustee fail to do his duty, the Chancery Court -will remove him, on
proper application: _ . _ o

And all this'is true not only of trusts created by wills, deeds or other instru-
ments in writing, but is also true of trusts ¢réated by law. Thus every admin-
istrator, executor, and guardian, and, to a less extent, every «Court Clerk,
Receiver, Sheriff, County Trustee or other publi¢ officer entrusted with the
money of others; by the law, and especially where: he has given bond to secure
‘those entitled, is liable'to be called by the beneficiaries to account:in Chancery ;
and, in all such cases, the Court regards the beneficiary as the real owner of
‘the property, although the legal title is-in the officer having it' in possession.

But while the Chancery Court regards the beneficiary as the ‘real owner in
order more fully to guard his interests and assert his rights, it, also, regards
him the real owner as-to his liabilities, and; except in cases where the: frust is
deelared by a will or deed -duly registered,”* will subject his interest in the
{rust ‘property to the satisfaction of hig debts, on.a proper bill filed for that
purpose, as heréafter shown. In dealing with the beneficiary’s interest in
the trist property Bquity follows the law, and treats-such property as descend-
ible, devisable and alienable.’® o - e |

Tn -all cases of trusts, in¢luding frust-deeds, assignments for the benefit
of ereditors, and even comstructive and resulting trusts, the Chancery Courts

Ja2 8to. Bq. Tur,.§ 964 068; 2 Pom. Ba. Jur. | J0000e LG ore: o Pom. Ba. Jur §

15 ¢ Kent's Com., '303-304; Lewli on ‘Triists, | 089
_572; 2 Pom.: Bq, Jur., §989. ‘Quicquid auquirityr

“servo gcquirituy doming. See ante, $:40.




§ 58 MAXIMS AND PRINCIPLES OF ADJUDICATION. 48

are ever ready to lend a helpmg heand to the beneficiary as -against him who
‘holds the legal title:

§ 58, Equity’ Enforces What Good Reason-and Good Conscience Require.—
Whatever good. reason -and .good. conscience’ require a party to do or refrain
from, in a matter. aﬁectmg:another § property or rights, that 4 Court of Chan-
“eery requires of him, unless the other party has forfeited his right to relief by
his negligence or partlclpatmn in° the ‘wrong done. Couscience ‘itself might
iake too refined or too unstable a standard for the determination of human
conduet in. the Courts -and reason of itself might give too wide a range for
‘sharp practices in matters of trade, ot other dealings. Indeed, conscience
withount reason might degenerate into fanatlclsm, or:gross eecentrieity; and, on
the other hand; reason w1thout conscience might become trickery, or ‘even
-downrlght kna.very,."G Hence -m the admmlstratmn of Justlce conscxence must

conformed to conseiénce and thus becone good reason . and Whatever good coh-
science.and good reason’ ‘unite in approving is-the. nearest approach to perfect
justice man 1s ‘able to attain.”” ‘Thisunion of good reason dnd good conseience
is'what in a general way is méant by the term Equity in the -administration of
_mstlce

Whenever anyone is:gbout to:do, or has done, any act whlch» in goodi reason
and good conscienee he ought not to do or have done; or: 18 “about to:
failed to do any act which in good. reaseu 4nd ‘zood.couscience he ouo'ht to dn,
or have done; whereby another person is cbout to be or has been injured in
‘his estate or rights, sueh person has the right to-invoke the -aid of the Courts
to prevent the injiry threatened, or obtain ‘compensation for the wrong doné;
and if the Courts of law are 1nadequate to afford a -sufficient-rémedy the Courts
of E%ultv have inherent power to take full jurisdiction and admmster complete
relie

All obligations enforceable in Chancery, arise from contracis expréss or im-
plied, or are 1mposed by statute. Tmplied contraets are bath general and
speeial. 1. The generol unplu'd contract 18 the agreement every member of the
community impliedly makes Wwith : every other member: of thie community that
in every relation lie may oceupy as citizen, husband, father, eonfidant or-bap-
ainor, he will,in every transaction connected ‘with'- such. relatwn do whatéver
good.reason and good eonseience require. 2, Theispecial implicd contract is that
-each "person who. has business relations with another will; in all matters of
Liiginess, do. all that good reason and ‘good conseience 1equf" and that. every
person having: relatlous of trust or confidence with. another; will, in:reference
10 all matters connected thereiwith; do whatever pood reason and good con-
geience rég 1re_,,_‘a,nd will refrain from doing whatevér good réason and good
conscience forbid. ‘Bach party to Loy matter of business has both the inoral
.and legal right to expect and requive theé: observanece -of this implied contraet
by the other party. This just expectation: .constitutes the foundation of all
Jluman intercoiirse, on it is built the superstmcture ‘of ‘all business dealings,
-and Courts of Chancery will not. allow it to be d1sapp01nted

‘The implied contract surrounds every express contract, and fills all the in-
terstices thereof, As the atmosphere pervades all spaces not occupmd by other
substances, so the implied contract ‘pervades the whole world of leval rights
* and duties not oecupied by express contracts; and undeyr this all comprehensnve

implied econtract, conclusxvely presumed by law, ‘every: person. is held to agt, in

word and deed and to 1t every person lS bound to co_nform Thls nnphed con-

16.Judex Tnliere débet duos. sules, safent- supientie: | foalish, and the sait- oi conscience that; ‘he may
ne: §it dnslpidus el sdlem  fopscichtle. e do notmng wicked). Coke, .3 Inst., 147,
#it digholne, (A Judge dught 10 have twa “galts; sube's Bq: PL, 17;-286; 1 Pom.. Eq:. Jub.
-the salt of wisdom that hé may do- nolhing §§ ou- $7; see note. 17 to §4 ante.
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g is thqe; fou;ndatmn of a:large proportion; of the’ adjudications i in the Chancery
our: ’

§ 59. Stare Decisis et Non ‘Quieta Movere.-—-(Adhere to the decisions, and.
do 7ot unsettle. questions put at rest:) It is more important to a people to
have their laws known and fixed than to have them precisely just; for our-con-
veptions. of ‘justice differ, but what is fixed is cértain, and can be eonformed
to.”™ The ‘decisions of our Courts are like s1gn-boards whereby we shape our
course and keep o the road of safety. The law must run on straight lines, and
cannot be crooked to suit supposed exceptions.?® Fluctuations of judicial de-
cisions have an effect similar to the shifting of the magnetic needle; no one is.
sure that he is travelhng in the right direction, and.no one ¢an give. safe eotn-
sel. Henee it is that:Courts deem a decision which has become .a tule of prop-
erty as bmdmg o them as a legislative enactment,8! and this is so- Whether the:
decision was: omgmally correct or not;%2 or. Whether it affects property; or a
point of practice:82 TLaws are made ior the greatest good of the greatest
number, and must necessarzly be general. It is better that the individual con-
form: to the law than that the law conform to the individual; and it is better
that a partictlar case.of hardshlp be inredressed than that the law be violated,
‘when, the violation would 6ecasion much mischief,8¢ and espécially would: un-
settlen the foundations of property rights, and dzsturb the landmarks of the
law.®

But ‘the. rule of stare decisis is not so: inflexible: when the decision. is ¥ecent,’
.and has not given satisfaction:8¢

And what is true as to precedents about property is-equally true as:to prece-
‘dents ‘about pleadings, practice, proof, and procedure.8” Courts gkhor innova-

“fions in pleadings or procedure,®® and ““ delight with meastred step to tread the

beaten path of precedent.’’s? A Solicitor who departs from established pre-
‘cedents in pleadmgs, proofs and procedure violates his duty both to.his clients
and to the Court:he needlessly endangers the: sucéess of the former, and per-
plexes the mind of the latter., ‘Such innovations are mischievous. and should not.
‘be tolerated.

‘18 The . propositions laid down in ‘thé text in
_regard to fmplled contracts are fully sustained.
‘the best law writers; Blackstone 'says; .
¥mplied contracts are such-ds reason and jus-
t:ce dictate, and which therefore the.law pre-
‘Sumeg. every man uudertakes.to perform, anil -

many but ruih some. Thefrost stays the pes-
tilence, but-shortens the cro S.
81 McKhmey »:. Stacks eisk., 284,
82 Case Co 1, Joyce. 5 'Pick.. 337} Steedinan 5
‘Debbins, 9 Piek., kins v, Railroad, 2
Cates;. 4é‘> Where a decis!on lays down-a rulé

upon this presumption. makes him -aniswerable.
ersons as suffer by liig nou-perform- -
Implied contracts arise.
from :ndturgl reason and from ‘the general im- -
Jourts -that.

10 Such:

ance.’ ol. 3; 158.

plication and intendments of ‘the :
£very  man ‘hath. cngaged to
“his duty.or jusuce requlres Idid, :161,
Spence Iq. Jur., 411..

‘relations of human. life; -
contracts, expresg or 1mpued declared OF un=
deastood. F
- ons; a
.g.ama.n ought todo, thdt the: la.w snpposes him
to have promised to do.. *. ¢
'tracts form ‘the war

commensurate ‘with “duties.” Ibid. 4.

Am. Law. 468. This

-wounld.become beasts of préy: -See post; § 032,

19 Misera est .servftud ube fus est vagum aut n-
(Migerable is the. servitude. where the-
law Is vagué or-uncertain.) Atkinsou.v. Dance,

certum ’

9 Yerg., 427,

80" Bi]'lk .. Skillsm,-z Sneed, 688; 701; Frank-
1in ;. MecCorkle, 16 Lea. 620, The 1aws of nas
ture cause -individual hardshlps

the old landmarks

erform - what.
See 1 .
Parsons, 511 his great
-work on Contracts, says, “The law of contracts
in -its widest .extent, -may be regarded as In~ .

cluding nearly all the law which regg}_at:gtt%ex ;

ow ‘all- rights, all duties, all obli- "
law:’" 1. Parsons’ Cont. 3. Whatevey :

. plied con- -
‘and wool of actua.l lite..
* & Implied contracts are co-ordinate and

iedl t P geg

.member of soclety has Impliedly. contracte X
do-whatever the law. req‘uires of him. Walker!s. |
implied: ‘contract ariges -

from man's nafure as ‘a soclal animal, and-
without” it 'society .could not -exist and men

utiltitate
-moreé. by

Rains bless_ .

of ‘property, it. s as much law ;as'an Act.of the.
Legislature, :and should remain until’ changed
by ‘the Leglglature. Courts should ‘adhere to
of the law, and ‘tnot be
swayed -or. confused by new declsions of ‘other

-g&:;.tes. ‘Jackson Ins: Co: o Freema,n. 0 Heisk.,,

.. Harris, 3 Sneed, 553.

A, Thompson . French 10 Yerg., 458} Smith
‘84 Neal 1. Cox, Peck., 440 ‘Franklin ». Me-

Corkle, 16.Lea, 620,
5 Smilth .v. MeCall, 2 Hum 163 Wilking 2.

»Railroad Qo 2 Cates, 420, I the latter case,

Neil, J;, revlews the Tennesgee- anthorities. In:
an - exhaustlve ‘opinion,

86 Sherfy. v, Argenbright, 1 Heisk., 143; Bar-
toni- . Shall, Peck, 233. But.even in ‘such -a
case it is hétter to et ‘the. J.egiglatiire change

the law than for the Courts to: ‘change it.- Cocke

v, McGinnls; Mart, & Yerg, 364, Legxsla-

‘ture éan repeal statutes: passed by it,. but
Courts. ar¢ not vested with repealing power,
‘and & declsion once made Is made” forever.
‘Clouston v, Barbiere, 4 Srieed, 339.

‘87 Thompson. v, French, 10 Yerg., 458. Smlth

4. ‘Harrle, 3 Sneed, 553, 55

88 Qnnis hmovatﬁo plua novitate permrbat quam
mdcat {Bvery innovation. disturbs
ts novelty than benefits by its: ‘utility.).
38 Coke hag-sald, Via trita, vl tutigsima, (The

1 road that is ‘worn by travel I8 the safest,) :And
"Chancellor Keént has déclared that the old way
ia the safe way—vie antigua vie cal. tuta. - Man-

nmg ©.:Manning, 1.Johns, Ch. 52T,
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§ .60, No One- Should be Condenned without'a Chance to be Heard.?—This

iy a fundamental maxim of Equity Jum?dlctzon, and has always been sacredly

obser ,qd Indeed, it is a prineiple founded in natural justice, and of unwersal
application; that no-man can be proueeded against m Conrt: without notice.%02
The inherént love of fair play contained in the maxim, Audi-alterans parteni:

“has always.and everywhere been 1ecogn1zed by all Judges and Courts; and the
practice of all tribunals is to render judgment against no oneé w1’chout giving
“him: a-chance to beheard in his own behalf. The law: delights:in-giving to every
‘man 4 day i
‘would becertain; na: property safe, no possession segenre; fraud would revel in
{riumph, and trickery be supréme-over good faith. No prmexp]e of the ‘eommon
1aw:is inore: sacred than that no:man shall be. deprived of his property by the
judgment. of a Court without. personal motice that he has Dbeen impleaded

-Court to make his defence:?2 Were the law otherwise no mght

therein, e
Where the ‘defendant cannot be. personally nétified of the suit agamst him,
‘bt has property within the ,]urlsdletlon of the Court, the law deems it-not; Just

that he shonld enjoy. his property, or its: proceeds, free from the. just” elaims of

his credltors, and so. the ‘Conrt will substitute a seizure of bis property,“ and

.4 notice:-to hith printed in & local newspaper that he Has been sued, in place. of

direct personal notice of the siit. But even in such a dase, so anxious ar the
Courts to-do éverything in their Dower to give the defendant actual notice
of the suit.against him that they requiré his propérty to be actually attached,
and dune. pubhcatmn thereaf to be made, before they will dispense with the
service of a subpena npon him. Insuch a case the attachment of his propertv
and the pubhshed rotice are substituted for an attachment: of his person in the
cause, or-at least substituted for actual notice by service of a. subpcnna 95
The notification to the deferidant that he has been sued, inade by Service of
subpoena, or by attachment, of his property, and; pubhcatmn T, in-some specifi¢
S; ublication without attachment, is.essential to the Jumsdlctlon of the
Court over his person and if the: Counrt has no jurisdietion over- hig: ‘person;
adtual or construetwe, it has no ‘power to render any decree against: h1m m
persouasi, tior against his property, even when the- _property is wﬂ:hm its’ juris-
diction ; bit-any such decree will be absolutely void.os:

_00.Nema. mad:tua Age summonitus condemnare de=-1 -erty; -motions against public omcers of ‘the

~tigt 8% aron ‘git conduniaz:  (No oneé ought ‘to be | State, and of sureties against their principals;
‘condemned nnheard and unsnmmoned, If e be. | and such violatlons -arce  watched with greal

not contumaciouns.) -If the defendant evade or| jealousy, :and the statutes aunthorizihg them

attenipt to evade the: servlce of the subpemna; | are. strictly construed. -
“the-officer shall Jeave a copy st the nsual resi- -04 A-man's property

i in 4 sénse; o part of

-derice-of. the: defendant which shall be .a sufii-- | himself, and ‘when -his property ‘s seized “hy:
‘cient service. Code; §:4346, The defendant will: - another he:is presnmed to know it, the ‘proper-

not ‘be allowed to e advantage of -hig own. | ‘ty being in the possesion -of ‘himself ‘or agent,
-gontumacy. and -the. ¥nowledge.of the .agent :being consid-

‘008 Ridgeway . v ‘Bank, 11 Hur.; 523, | ered the knowle ge: of the prlnclpal. See past,
0% Hear- the other party: . ,§‘-_Ga. gub-sed.;
o2:Peclk, T, in Roberts & Phillips v. Stewart. } 05 Walker v, Cottrell -8 an . 3. Ingle 1

1 Yerg,, ,592 . -MeCurry. 1 Hels . 26, R:uns o Perry. 1 Lea, 39.
93:Gasget & . Go. v, Scott, 9 Yerg, 244 This | _00:See anthorities next -above clled; also.'

great principle, which ‘has. always been con- |.Foggi. Gl bbs, 8 ‘Bax., 467; Finley w Gaut.
sidered 'so. important to the safety.of the citi- | Bax:, 152; ‘Waliier v Day; Ibiid.-80; “Bell v, Wil-

zen, has ‘been: violated in but .féw instanees, .;lhms 1 Heud 229 Kinzer''v, Helm 7. Heisk...

and ‘in; ‘those only . where ‘the evils resulting | 875: “Barrett 7 Oppenhelmer. 12 "Helalz,, 3(}2.
from requiring. ‘the notice ‘would nore .than ° Sherrlll .. Goodrum. 3 Hum:; 430; Hughes o,
counterbalince those -arising from  proceedinyg . |- ‘Bryant, 6 Yerg, .

without it, as in cases of attachmentsiof prop= i
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ARTICLE HL

MAXIMS APPLICABLE. TO THE COURT, AND TO ITS PRACTICE AND
PLEADINGS.
& 61, '.M?xig;sd Applicable to the’ Court, and | §63. .Maxims_ Applicable to Pleadings.
its Orders. ’ - § 64, Other Princioles and Maxims
§.62. Maxims Applicable to the Practice of | ° 0 Other Principles and Maxims.
the ‘Court.. 0

§61. Maxims Applicable to the Court, and its:Orders.—The following are:

some of the maxims-applicable to the Court, and its orders:
. i Actis Curic nemincn gravabit. (An aet of the Court: .injures no one.)
Whenever: the Court makes some order; or does some act, on its own motion;
qduring the progress of a cause, such-order or act will not be:allowed to work an
injury-to.any of the parties. Where a decree has been delayed by the act.of the.
Court, it will, if necessary to justice, be entered nunc pro tunc.

2. Actus judiciarins corgm non_judice trritus habetir., (A judicial act outside
of the Judge’s authority is null and void.): .

3. Consensus facitlegeni. (Consent makes law.) Whatever the parties agree
to, during ‘the progress of a suit, is binding upon the Court; if (1) the parties
vonsenting are under no disability, and if {2) the consent is in violation of no
law. Bvery person sui juris can do what he pleasés with his.own, solong as he
violates no law.and injures no one else. The agreements of parties during: the
progress of a suit are favored, and the Court cannot go bebind them, or revise
them, or disregard them, or set them aside, except for fraud, accident or
‘mistake. Where parties consent, they bind the ‘Court; wheré- they do not,
or-cannot eonsent, the Cotirt binds them. Conwventio vineit legemt - o

& Crvsus Curie est lex Cwie. (The practice of the Court is-the law of the
(Gourt.) Rules of procedure are indispensable to the orderly adininistration of
-justice, .and all Courts have such rules; and require strict. obedience to them.
They dre & part of the means whereby the law is enforced. Law ‘would be of
no value if there were no wmeans.of enforcing it. Another maxim is, Quando
‘aliquid mandatui, mandatuy et ovme per quodpervenitur ad slhid.2 - (When: any-

{hing is commanded, every means of accomplishing it is also commanded.) So.
when Courts were created, by necessary implication, power ‘was given them to-

‘make such ruleg-of practice as dre necessary to-enable them to apply and admin--
‘isterithe law. These rules when established have-all the foree and effect of law,
‘as well upon the Courts themselves, as npon: their offieers and litigants, until
duly c¢hanged on :due notice. L o _ S
"B, ‘Ficri non debet, factum alet. (What ought. not-to have: been done is valid
when done:) Thus, & déeree. that is erroneous is, unless duly reversed by the
Supreme- Court, as binding on the parties: as though in striet accordance with
the law- and the facts. So, an injunction that should not have been granted
must be obeyed as implicitly- as though fully warranted by the facts. Allirreg-
ular progedures are valid, unless the irregularities are duly questioned and
corrécted. In brief, every judicial aet is binding so:long as it is.not appealed
i The meréemeént .of the partles is stronger | .Art I, ‘wec: 20, As to the - &éfféeét of consent,
th;.x?gc%e‘}r arss?;qlt%nat is,. tlfe. aw cannot violate | seepost, §TI. . ol

or loosen the agreement, 1€ it be a lawinl one; 7| 2 0r;-as It is dtherwide expressed, Cui juris-
Courts-are established to enforce contractls, not | -dictio. data axf, ‘ed quague COnCessy -¢sse vieituy
to ‘alce -thiem, It is hot eveu in the power of .| sine quibug furisdictio cxplicar! non potest. (When
the Leglslature to violate, or sctaslde, a con-.<| Jurlsdiction 1s ‘given, those things, also, are

‘tract. The Inviolability of contracts {s required. | .deemed to be given Wwhich are niecessary to.the:

by the Constltution -of the United States. ATty . -ez;e_rgige of. mg;:_Jumgd;ct_lon),_

1, sec. 10; and the Constitntion. of the State..
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trom. or reversed by writ of error, however irregular-or full of errors the act
niay be. Buta Judgment or deerge that is void binds no one, beriefits no one,
aird: ‘protects no one: void thmgs are.nio things.

6. Qiunta pricsuninmtur iite et solennitér esse acta. (All things dre presumed
to-be rightly and regularly done.). The Courts presuine that whatever is done
by a Court, or by an officer ‘'of ihe law,is properly done. Whatever is done
by the Leglslature is presumed to have been correctly ‘done. The Courts pre-
sumne that when a Court of general jurisdiction pronounces a decree that every
necessary step pr eliminary thereto was duly takeri. All présumptiors are in
‘.favor of the regularlty of the proceedlugs of all .sworn -officials:

. Qui jussu judicis aliquod fecerit won videtiur dalo malo feécisse, qiiia parcre
nea"ssa est.  (He-who does anything by -command of the Judge will not be
‘deemed to have acted from an improper motive; because it was necessary for
him to obey.) This rule protects a Clerk who pays out monéy, or does any
other act, by order-of the Clourt; it protects the Sheriff in the proper execution
olthe orders ‘decrees and process of the Court; -and-protects Receivers, Special
.-‘bommtssmners and others, who do any ‘aet'in. pu ‘stiarice of an order or decree
of a Court. The party dissatisfied with. any sueh order-or decree must take the
proper: steps to. have it suspended, ¢orrected or reversed.

§ 62, Maxims Apphcab]e to the Practice of the Court.—The followmg ‘are
some of the principal maxims that may be. apphed to-questions of practice:

1. De sien apparentibus et-non existeutibiss eadein est ratio. {What: does- ot
-appear in ‘the record, and what dves not exist in fact, are one and the same in
daw:,) Courts can eet upon.nothing that does: not- duly appear in the record.
Courts of law may hear and determine, but Courts of Chancery must see and
determine: they cannot ‘take. cognizanee of oral stalements unless and. until
veduced to- writing in due form and made part: of the record. The Chancellor
-eannot regard his ‘personal Lnowledge of men, _character OF- fdcts, for these ‘are
‘not in the record : non refert-quid notwm sit judicii, si'notiim non sit in-forma ju-
dicii3 This maxim is sometimes -more tersely expressed thus: Quod non apparet
_non est,  (What does not appear [m the record] does not exist {so far as the

suit 1§ concerned] )
2, In Judicio-won creditiur nisi jiratis. (In a judieial proceeding, nothmg is
believed unless: proved upon oath.) This'is oné reason ‘why the. (,hancellor, the
‘Clerk and Master, the Solicitors and the Sheriff are- -all sworn, No witness cai
bre heard unless sworn, or unless his oath is expressly waived. Statements of
fact:made in Court by partxes, or on behalf of parties, will not:be heeded unless
‘sworn to, or agreed to by the opposite side. The Court eannot’ cledlt any-
thing not verified by the oath of the proponent and th:s is the reasou why
affidavits are required, in support of ruotions.

3. Melior est conditio defendmtzs {The s1tuatlon of defendant is preferable
to that of complainant.) The reason of this rule is that the burden of proof
usually rests ‘upon the -complainant; and, ordmarlly, the defendant need make
‘no- proof until the complainant has made out & prima facie cise. The complain-
ant: must satisfy the Court that he has a right to the thing in dispute; and,
until he.does 50, the defendant can ‘keep-his arms folded, and his:mouth closed 4
.So, where each. party is equallv at fault, the Court will not aid either, as & rule;
for in pari delicto -potior est conditio. defmdentts -Both the defendant and the.
posgessor may stand still untll the complamant has proved: a rvight5 Melior est
coniditio [;osszdeutzs et-rei quamy actoris.

4. Omuis innovatio plus tovitate perturbat quam. utilitate prodest:  (Every

3 See post,. §§ 451, 1141, sub-§éé. 10, It mat- | ‘to seg, and no. edrs to hear, and nmo mingd to.
ters. not’ ‘what 18 Known -t0 the Judge. -if it be cousider; ‘anything not.In “the record of the
ndt known to him judlcially: 'The Jndge; as-a -| -cause, Judieis est ]mlfcare secundum’ allegata et
‘mnn, may know fiacts ‘pertinent to. the ‘case | robata.

whlch do not appear of record, but he can:no. | 4 Pinson - lvey, 1 Yerg.,: 308 See Post; § 64,
_more conglder snch facts than.can g Jjuror un- ‘sub-sec.

“dey llke clraumqtnnnea “The Judge has noeyes | 6. Sea- nost g 453
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innévation dlsturbs more by its novelty than benefits by its utlhty) This is
-L,Speclany trive in matters of. pleading and practice. “Solicitors, from inexperi-
énce ‘or earelessness, are constantly departing:from the proper form of plead-
ings, orders and-deerees; and aré constantly making innovations on the regul.n'
practice of the Courts: Stare decisis et non movere guicta.” This maxim ‘ap-
plies as well to questxons of pleading and practice as to property riglits.

5. Qui facit per alium facit per se. (He who does any thing by another, does.
it hlmself) The act of thie agent is the act of the principal; and among part-
ners-each one is the agent of all the others. If the prineipal, or master, ratifies:
an act of his agent or servant, the effect is the same as though sueh- act ‘was
expressly authorized before it was done; for onniis ratihabitio retrotrahitur, et
mandato a:qmpa;ramr8 Delegated power;, however cannot be delegated. Rep-
‘reséntation in Courts is indispensable, and htxgants ‘will be as fully bound- by
the. acts of their Solicitors as though such acts had been done by themselves-in
person, When the Court is once satisfied that s Solicitor is anthorized to ap-
pear; it will.not. questmn his authority to bind his client in any ‘Way; or by any
act, or agreement; in the progress of the cause. .And as Solieitors are sworn
well and truly to.demean themselves in Court, the Court will presume they
have authority to appear when the opposlte slde or: the client ‘hiinself, -does
not dlspute that authority.

6. Quilibet potest renunciare Jauri pro se introducto. ‘(Any -one ean waive
a law ‘made for his benefit.) No one 18 obhged to-act on, or-make use of, all the
rights he is. entitled to : he may waive any of them. And ‘the failure to exercise
a. right in. due’ sedson wxll generally Ye deemed a waiver; and if;, in .conse-
-quence of ‘a seeming walver, the opposite party has taken & legltlmate step;
the party miaking the waiver. will be concluded and estopped. from recalling his
waiver.? This rule is strlctly enforeed in ‘practice.®

7. Qui sentit convinodum, sentire debet et onus, (He who enjoys the benefit
cught also to bear the burden.) This rule is enforced by requiring the ‘party
who obtains & benefit in a-judicial proceeding, to- pay a ‘pirt, or ‘all, -of the
¢osts, when thiey cannot be otherwise made.

8. Ubi lex aliquem cogit ostendere causam, necesse est-guod causa sit Juste et
legitima. (Where the law reqmres dny one to shoWw cause the cause must be: just
and legal.) ‘In Court a party is frequently required to show eause: (1) Why
he did so and s0;-or, (2) why he did:not do so and so; or; (3) Why ‘he should
be allowed to doso and s0; or (4) why the other party should not be.allowed 1o
do:so-andso. It may e stated generally that what is meant by *“showing cause’”
i8 showmg good cause, that. is, showing a ‘g00d, legal, substantlal and meritorious:
reason or reasons, gustlﬁca.tlons .or excuses, for the action in questlon The:law
desplses trifles and quibbles,12:and when: the law or.the Court'requires a party to

“show eguse,” sueh party anust, 10 good faith; make such a showing as to
demonstrate that justice is. clearlv on his side. 1f he is showing cause to be
relieved, or to shield himself, he must make it clearly appear that he has. heen
gnilty of no inexcusable laches or- neghgence, and of no acts of bad faith or
disregard of duty, and that he has a méritorious. claim or defence. In a word
‘he. must show good cause.? If he is-showing éause to-obtain: the rlght to do-an
affirmative act which should have been done or applied for in- due season, he
niust likewise show good-reason or exeuse for Tis: delay, and show- that he acfed

‘¢:Chancellor ‘Kent tas declared that the old | O'Bryan Bros, o Glenn ‘Bros.,. 7 Plek., 100 See
way 8 the Snfe way-“iia antigne. via ést tuta. | Article on Estoppel, post. §. 67
'Manning v, Manning, 1 Johns. .Ch., ‘527, : o 10 See -Article on Walver: and Consent, past,
7 Stand by what has beén declded and do .| §87
not._ disturb” what is settled. Sce m:te. § 50, it See post, 88 K87, 593,
‘where ‘this ‘maxim is fully considerecd. 1 12-See ‘maxims: (1) .De¢- minimis non_cwiit lex;
8 Bvery ratification of ‘what has. been done s | (2) ‘Apices juria -non sunt Jura;-(3Y Lex non fapat
-'equivalent 1o a prior command to do’it. A delieatoruny votis s (4) Lez onpre tpft Anutilie: (5)
9 Brasher v Van Cortlandt, 2. Jnhns ‘Ch.; 249 | Ler nemineni: cor/it -gd. it sen -inutila pcroqemm
»Nemo ‘potest. mutare conxiliim: sienm i “aiterlis in- 1 (8) Auruple verborumy sunt juidice: m(llgna and (T)
“Jurigm. (No one can. change his ‘plan to the | Qui wwret In titern Im»rpt . eoitice,
injury ‘of another):; So; if one hug two rights [ 13-And "good cause” mﬁ'ms merits,_Cain u
‘or remedies, and ho repudlates one or elocts | .Jennings, 3 Tenn. .Ch; 131; Gill v Wyatt
one; hHe ls estopped 1o change his aetlon. | Heisk:, 88
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a$ soon as he had knowledge and an opportunity. Good faith, diligence and
merits must be shown by every. party who comes into the Ohancery Court for:
relief, A party applymg for leave to do something in Court which should have
bheen done before, must show not. only a good: éxeuge for his faihire to. act in:
season, but-must set forth such merits a5 will show-that he Lias the right. on his
_side; .and these merits-must be shown not by general: allegations but by:specific
fact"*14 A party required to show cause is: ordinarily a. suppliant for the
merey of the-Court,'%.and he should realize his extremity and eonform: to. eévery
requu-emeut; of the. law, the practice and good reason;!® and this ““cause;” or

““good eause,”’ should be shown (1), dn duc season, whleh ‘mieans. at the first:
opportunity a,fter its necessity became known; (2) in dup forst, that is in. the.
manner reqmred by the practice of ‘the: Court and (3) by due partzcularzty,_
that is bv a full: dlsclosure of all ‘the facts and circumstances bearing on the
matter in guestion. And the writing setting forth this good caunse thus shown
should be verified by the oath-of the party, or of his Solicitor ‘when the facts
are in-the latter’s personal knowledge, but- not otherwise.

The most usnal cases where a party is-réquired to show good cause are; (1)
’Tor not grswering in season; (2) for leave to ‘withdraw an. answer -and demur
-or plead; (3) for not amendmrr hig bill in season; or not sooner appl ing so
to do; (4) for settmg aside a pro: confesso; (6) for amendment to answer; (6)
‘for ledve to fe-examine a witiiess ; (7 Yfor a continuance; (8) for reconimitment
ot a. Master’s report; (9) for. setting. aside a sale; (10) for leave to file an:
amended.or supplemental or-crossbill; (11) for. extensmn of time to take proof;
and. (12) for dding or having: done. any act in Court out of course; or forun-
doing ‘any :act in ‘Court that was done in course.

§-63. Maxms Apphcable to Pleadings.—The following maxims apply to-
_pleadmgs, and ‘their interpretation : ‘

1. Allegans contraria non est-andiendus. (He ‘who. makes asser tions that ‘ave
‘contrary to each other will not be heard:) This maxim applies both to plead:
ings and proof A bill or answer contammg contradictory statements: becomes
@ nullity as to such statéments; nor will the Cowrt allow a pleading to be
amended, when the amendment is contradictory or repugnant-to-the pleading.
So, testlmony that is. eontradxctorv destroys’ itself; and g witness who. gontra-
dlets ‘himself is not to be heard.

2. Allegari non debuit guod probutian. non. relevat. (That.ought not to be
slleged which; if proved, wonld:not be relevant.) No useless allegations should
be made, and no sirplusage inserted, in Ppleadings. Poetry; rhetorie, sarcasm,
1pathos—-all are ‘alike irrelevant and impertinent, and will De stricken. out -on
etion.

3. Benigne famenda’ sunt.interpretationes chariorum, vt res magis valeat- quaim
pereaf. (ertten instruments should be- hbera,lly construed 50, that they may
stand rather than fall.j Thisis our rule in dealing with bills, the Court mak-
jng every Teasonable presumption in their favor, when assmled by a demur-
rer, or a motion to dismiss” The English rule is the reverse, following
ihe ‘maxim, ambigiim placthim interpretari debet contra  profércntem® In
Tennesses; a. liberal mterpretatxon is given to. all Wwritings, the purpose of the
Court bemg to ascertain, and give effect to, the initention of the makers of ‘the
mstrument The intention is the snbstance ‘the words are but the shadow;

19, See post, §§ 2&». 511 960961, ‘Generaralle= | "M, & C. Rallroad, 9 Heisk., B79: same case, 12
gitlons -Ip srch -cases are inere. voF €t pr:tcre'l ‘Helsks, .131. French x. Dick ey, 3 Tenn Ch, 30...

‘nihil. Montgomery: v. Olwell 17 Tenn Chi, 172, ) .Gregory 'z, Hasbrook 1 Tenn: Ch, 218:
15 Oheatham v Péarce & Ryan, 5 Pick,, (.-G‘& CIRAN amblguons pleud!n ought to be {n.
16:1f you have ments. and the Inclmation ‘of. | terpreted ugalnst the party pleuding it. ‘This
the Chancellor is against yon, make.your pre- | ‘maxim. lg properly appléd in._ England, where

sentation so clear, strong and equitable that he i all solicitors are thoroughly trained and skilled;
will be obliged to-yleld; if his inclination. fs fa- | but.in’Tennessee, where solicitors are ndmitted
iorahte, give. mm good grounds ‘togrant your :{ (o practice -without thoraugh preparation, a
unnhcarton Hberal interpretation “of : ‘pleadings, and other
17 Code, § -2884: Thnmgqan . “Pail,. 8- Hum.. | legal instruments, s necessary and equitable.
‘217; Lincoin ». ‘Purcell, 2 Head, 143; iiobbs: z. See Qulinn . Leake, 1 Tenn. Ch. 71,
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..... § 64

and s6-the intenition is the only infallible touchstone: for the: mterpretatlon of
contracts. 10 Tn. construing wills, the intention 'of the testator is the polar star
by ‘whichythe Court should be. guided. Ajiimus hovninis ‘est aninia,; Seripti,® the
intention of the writer is the soul of the wrmng, or; as 1t has otherwisé been ex-
pressed words are the. body, the meaning is the. soul The office of interpreta-
tion is to deduce the true sense from the words, and not to m;)eet a:false sense
lnto them. Expositio, que ex wvisceribus cause nascitur, et aptissima et fartzssmza.
inlege:2t And while the words are. deemed of less: 1mportanee than the meaning
of the ‘entire instrument, .nevertheless it-is only by meéns of the words-that-this
Jueaning: can be ascertamed Diziindtio non interpretatio est que owming recedit
@ litera.?2 Neither bad writing, bad punetuation, nor bad’ grammar will, in- the
least, prejudice the instrument, for mala grammatica non vitiat chartam: 23

4, Falsa demonsiratio now nocet. (A false deserlptxon does no harm.) Thisis
& maxim of frequent applieation, and applies to cases ‘Where the Wrong ‘name
is given to a person, or thing, otherwise sufficiently” desciibed in the instiu-
ment. ‘Where a bill is misnamed, the Court will disregard the name, if it cons

tain an equitable.ground of suit.

5, Utile-per Ditile non vitialur, (The useful is not vitiated by the useless.)

Surplusage works no injury, and may be ignored. This rule applies to unnee-
essary words and phrases 1n: deeds, contraets and pleadmgs they are deemed
‘mere trifles ‘which the law- dlsregards De iminimis #on curat lex. The Court
will otder surplus matters in pleadings to be stricken out, or will ignore them.

§ 64, ‘Other Principles and ‘Maxims.—Tor the convenience of Chancellors
and Selicitors, the following addltlonal maxims and prmup]es 4are here inserted.

1. Acéusare wiemp se debet, nisi coram Deo.  (No. one is bound to cnmmate
himself, except before his God.) No man can be forced to criminate himself i in
any Court exgept the Court of his: own consclence.

2. Actus Dei wel legis nemini facit injuriam. (The act of God, or of the law,
causes a loss to no.one,) As in cases of accident and forfeitures caused by flood,
pestllence and sickness; or.an act of the Leglslature put; in force from and- after
1ts passage operating on contracts by parties before the law was made known.

3. Actus jua'zczanus corani non judice trritus habetwr, (A judicial act outside
-of ‘the. Judge’s authority is null .and v01d) As 3 decree .or oider mot war-
‘ranted by the pleadmgs, or a decree m @ case over which the Court has no
jurisdiction.

4, Cause dotis, vite, libertatis, fisci, suit inter favorabzlm i1 lege.
volvmg dower, life, liberty and revenue are favored in law.)

5. Certum. est quod certum reddi potest. (‘That -is: deemed certain ‘which can
e made eertain.) :As when one instrument calls for a second, -and the latter
-contains what was ‘deficient in the. former.

8. Cessante ratione legis, cessat ipsa lex. (When the reason -for the law has
ceased, ‘the law itself ceases.)®* As the laws in the Code of 1858, never re-
Apealed relatmg to slaves and free: negroes. o _

%. Debztum et contractus sunt nullius Joer.  (Neither.a deébt nor a. contrict are.

. Heisk., 508.. 6. Verba dta sunt intelligendd ul res magis

voleat ‘quam pereat. (Words ‘should’ be: ‘80, {nter~
preted that the subject-matter may be. ‘pre-

(Suits in-

19 Oﬁlcer v. Slms, :
'Phe tollowing are some of the principal

) Max!ms of lnterpretation.
1. BMaoledicta expositic. que corvumpit  teztum
(Accursed Is the exposition: whieh- destroys the
text)

(The best interpretation 1s ‘made

. retati
4nterp et recedes and what

by . considering both. what .
follows the matter-in doubt
3, Qui heret in-titera hwret m cortics, (He who
-sticks: to ‘the letter sticks to the bark).
4. Nimia subiilitas in jure r robamr
m%ch Zgubtl?ty {8 Teprobated:in.

1hing or person);

‘Ba-antecedentibius et consequentibus fit optima:

‘bowels of the-ocase, -is,
o most . powerfu]
(Too |

‘aclt error nominls enm (le ‘corpare. vel -
peracna constet). An érror. in the namé amounts:
to nothing ‘when therd is cortainty-as lo the

' ‘gerved rather than- destroyed).

. T.. Verbo relata inesse. mdenwr._ aWOrﬂs re-
ferred. to are considered ag: inserte

8: ‘A meaning should: be drawn out of "the
words and not forced into the words,

. 20 The intention of the party is the life of the

‘instrument.

21 That interpretatlon. ‘which ls born of tlie
in law, the “flttest and

221t 15 a guess; not.an:interpretation, which

dlsregards ‘the: words of an. Instrument.
3“Brown v. Hamlett, B Lea, 732.

368‘ ‘Battelle. & Co.. v, Youngstown ‘Co., 16 Leg;
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ARTICLEIL
MAXIMS AND PRINCIPLES OF ADJUDICATION.
41, Maxims . of Adjudxcahon Gcnerally’ 4 51_; No one Can ‘Take Advantage of His

“Considered. own Wrong.
42. He:who Comes into: Equ1ty fhust Come.| § 52. Where ‘One-of Two Persous sust Suf--
‘with - Clean Harids.. _ ffr a LcI:\?s, 1Hc éhould Stéffe; wIl‘zé)se
43; ‘Equity Looks:to. the Intent rath r than ctor Neglect: Occasioned the: Loss.
to-the Form. PR § 53, Equity Follows the Law.
44, Equlty Imputes an. Intentlon to Fulfil" § 54. Where: there is. Equal Eguity the: Law
an Obligamon - v ~ must Prevail.
, | $°55. Where: there ‘are Equal ‘Equities, the
45 E Tglt ltlg %irdﬁ’og at-as Bone whxch_ B First in Order of ’1(‘1 me shall Pr::vaxl
. § 56 To Protect -and. Enforcc R1 hts to
46. NngXsc‘g"fol;"%ﬁ?n:&fACt for Another g{operty ‘the” Object” of  Suits:in
hancery..
47. Equity Delights ir Equality. 1 4 57 Baquity Regards the- Beneﬁcmr) as the
48 ‘Equity will Undo What Fraud has | = Real ‘Owner,
Done: : -'_§‘.58.-',-Equ1ty .Enforces. What Good Reason
49. ‘Fquity Aids the Vigilant, Not Thase and Good Conscience Requite.
‘who- Sleep’ 11pon théir Rxghts -§ 59, No One Should be Conidemned With-
50, 8o  Use your Own. as Not to Injure:|  out-a Chance'to be Heard.
Another, ' §- 60, Stare Decms ¢f Non Qmeta Mav"er‘e

f the questlons that arise in Eqmty it is. seldom that any statute 1s det_ermma—
ive,: and.not slways that any decision of our Supreme. Court.is applicable; and
.ence the Chanecellor is forced to rély on thie rules of practice and pleadmg, and
he 'maxims and principles of law.and Equity, as his gnides. These riles; max-
ms and principles are ‘generally so thoroughly ineorporated into his judgment
‘hat he uses them nnconsciously in making - decision. But, if his opinion is -
vritten and analyzed, it will often be: d1scovered that these rules maxims: and
arineiples ‘eontrolled the decision.

The prineipal maxims on which the Cha.ncellor actsin ad;judlcatmg an equita-
ale matter are the: followmg, ‘which mlght be désignated as

THE TWELVE TABLES! OF EQUITY

1. Equity sets upon the person, (foreing him to do what econscience reqmres )]
2, Equity will not suffer a wrong without a rémedy.

3. Equity imputes an’ intention to fulfil an obligation.

4. Equity acts speclﬁca.lly, and not by way of compensation..

5. Equity regards that-as done which ought to be done.
6
7
8
9

6. Bquity reghires him ‘who. seeks -equity to do equ1ty

7. Equity regards the beneficiary as. the real owner.

_Eqmty delights to do complete justice, and not by halves.

9, ‘Fquity acts:for those disabled to act for themselves.
10. Equity looks to the intent rather thanto the form.
-11. Equity delights in equality:

12. Equity requires diligence, clean hands and good faith.

Some: of these maxims have beer considered in the precedmg Azxticle, being,

lso; maxims. of Jurlsdmtlon

1In apalogy to ‘the Twelve Tables of the ‘Rofian Taw,
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