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STATEMENT OF ISSUES ON APPEAL

1. Where a party has alveady sought and been denied summary judgment from
one circuit judge, can the party successfully ask a second circuit judge to grant
summary judgment on grounds, facts and evidence that had already been re-
fused by another?

2. Did the Circuit Court err in granting summary judgment even though genuine
issues of material fact existed on each claim and counterclaim?





STATEMENT OF THE CASE

This case involves a commercial dispute involving damages in excess of $1,000,000
due to a failure to pay a Junior Subordinated Promissory Note (the “Note”), fraud,
including securities fraud, and related claims and counterclaims.

On November 26, 2019, Richard D, White, the Appellant here, filed a civil action
in the Court of Common Pleas of Greenville County against FT' Acquisitions, LLC
(“F'TA”); Commercial Food Service Repair, Inc,, and Kurt Herwald. [R. pp. 39-6 1]. An
Answer was filed denying liability and raising various affirmative defenses, including
release, and asserted counterclaims. [R. pp. 52-101].

On March 9, 2020, Mr. White filed an Amended Summons & Complaint, still
against FT Acquisitions, LLC (‘FTA”); Commercial Foodservice Repair, Inc. (“CFR"),1
and Kt Herwald (‘Herwald”). [R. pp. 102-23]. Mx. White asserted six causes of ac-
tion: (1) breach of contract concerning the failure to make payments on the Note and
for allowing Herwald’s ownership interest in FTA to fall below 51%; (2) breach of
contract, represented in the Note, accompanying by a fraudulent act; (3) fraud in the
inducement of the Note; (4) fraud concerning the scope of a release in an agreement
on November 29, 2017 (the “November 29, 2017 Agreement”); (5) intentional misrep-
resentation concerning the Note; and (6) a violation of the South Carolina Uniform
Securities Act of 2005, S.C. Code §§ 35-1-101 et seq. in connection with Mr. White's

purchase of stock. [Id.]. An Answer was filed and raised various affirmative defenses,

L This party was originally mislabeled as “Food Service Repair, Inc.”





including release. [R. pp. 124-178]. Three counterclaims were asserted: (1) breach of
contract of the November 2017 Agreement; (2) breach of a non-competition agree-
ment; and (3) breach of a subordination agreement. [Id.]

Mr. White filed his reply to the counterclaims on June 3, 2020. [R. pp. 179-187].
He denied liability and asserted various affirmative defenses. [Id.]. Respondents al-
leged his reply was untimely and an entry of default was originally entered [R.p. 1].
In advance of a default damages hearing, the Respondents here (and Defendants be-
low) moved for summary judgment in their favor on all claims and counterclaims. [R.
pp. 291-295].

On July 24, 2020, after a hearing on the matter, the Circuit Court (via Judge
Gravely) entered an order relieving Mr. White of the entry of default and deeming
the reply to the Counterclaims timely. [R. p. 5]. That order denied the pending sum-
mary judgment motion, as having been predicated upon the entry of default, which
had been set aside. [Id.].

Thereafter, summary judgment was sought by Respondents on all claims and
counterclaims, except for the counterclaim for breach of the non-competition agree-
ment, which had been dismissed with prejudice by stipulation [R. p. 188, pp. 298-
300]. Mr. White also sought summary judgment on Respondents’ here (and Defend-
ants below) counterclaims. [R. pp. 296-97}. On May 14, 2021, prior to the hearing on
summary judgment, Mr. White filed a Motion to Amend Complaint, along with a copy
of his proposed Second Amended Complaint. On that same day Respondents filed a

Memorandum in Opposition to Mr. White’s Motion for Summary Judgment on






Respondents’ counterclaims, as well as a Memorandum in Support of Summary
Judgement on Mr, White’s claims, including Mr. White’s claim for Fraud in the In-
ducement on the General Waiver and Release contained in the proposed Second
Amended Complaint. White filed a written opposition to the motion, [R. pp. 584-
1555]. Judge Sprouse held a summary judgment hearing on May 21, 2021. [R. pp.
9639-92]. The Form 4 issued after the hearing denied summary judgment to all par-
ties because “the Court finds that there exists a genuine issue of material fact in this
case and that both Plaintiffs and Defendant’s motion are denied.” [R. p.7]. No formal
order issued.

On July 19, 2021, after Respondents withdrew their objection to Mr. White’s Mo-
tion to Amend following the hearing before Judge Sprouse, Mx. White filed his Second
Amended Complaint, as originally proposed on May 14, 2021, against FTA, “CFR”,
and My, Herwald. [R. pp. 190-2086]. It alleged only four causes of action, rather than
the six raised in the prior pleading: (1) breach of contract concerning the missed Note
payments, (2) breach of contract accompanied by a fraudulent act, (8) fraud in the
inducement, directed to the November 2017 Agreement, and (4) violation of the South
Carolina Uniform Securities Act of 2005, 8.C. Code §§ 35-1-101 et seq. An Answer was
filed and raised various affirmative defenses, including release. [R. pp. 207-49]. Ad-
ditionally, the Respondents here (and Defendants below) re-asserted counterclaims
for breach of the November 2017 Agreement and for breach of the Subordination
Agreement. [Id.]. In the timey filed rveply, Mr. White denied liability and asserted

various affirmative defenses. [R. pp. 260-56].






Respondents here (and Defendants below) again moved for summary judgment on
the claims and counterclaims. [R. pp. 1556-63]. Judge Cole heard that motion on May
9, 2022, [R. pp. 2693-757]. Via Form 4, Judge Cole granted summary judgment on all
claims and counterclaims in favor of Respondents here (and Defendants below). {R.
p. 10]. A formal written order issued on September 14, 2022. [R. pp. 12-36].

Mr. White timely filed a motion to alter or amend. [R. pp. 1707-843]. A hearing on
the Motion was held on December 2, 2022. At the hearing, Mr. White referenced spe-
cific arguments made previously before Judge Sprouse from the transcript of the prioxr
summary judgment hearing, as well as the same facts and evidence presented to
Judge Sprouse in support of those arguments. [R. pp. 2693-757]. It was denied via a
Form 4 on January 13, 2023. [R. pp. 37-38]. That Form 4 indicated that no formal
order would follow. [Id.]

M. White timely filed a notice of appeal on January 30, 2023. [R. p. 257].

ARGUMENT

1.  One Circuit Judge Should Not Grant Summary Judgment on Grounds
Already Rejected by Another.

A. Standard of Review

Whether to permit a party to file a second motion for summary judgment is com-
mitted to the discretion of the Cirveuit Court. E.g., Dorrell v. S.C. DOT, 361 5.C. 312,
325 (2004) (“T'he trial judge had the discretionary authority to hear [the party’s] re-

newed motion for summary judgment.”).






B. Statement of Additional Facts

When the Respondents filed their motion for summary judgment on March 10,
2021, which was eventually assigned to Judge Sprouse for hearing, they attached no
exhibits. [R. pp. 298-300]. Attached to their later filed memorandum, however, the
Respondents attached eleven exhibits, Exhibits A-IC [R. pp. 301-445]. M. White also
aubmitted a memorandum with exhibits in opposition to Respondents’ Motion for
Summary Judgment. [R. pp. 584-1555, 2804-10].2

When the Respondents filed their motion for summary judgment on April 6, 2022,
which was eventually assigned to Judge Cole, Respondents included an affidavit from
Mr. Herwald dated evenly with the motion, which indicated that Mr. White had not
tendered back payments made to him under the November 2017 Agreement. [R. pp.
1556-63]. In connection with their later-filed memorandum, Respondents again ten-
dered Exhibits A-K. [R. pp. 1691-706].

Respondents’ arguments before Judge Cole re-asserted their previous arguments
before Judge Sprouse, except for a newly made argument concerning tender back.
Compare [R. pp. 1708-36], with [R. pp. 301-24]. Given the overlap, Mr. White received
permission to incorporate his prior memorandum with exhibits submitted to Judge
Sprouse. [R.p. 2738 (‘THE COURT: No. I don't believe it’s required that you resubmit

a brief in response to the same argument that’s being made again....”].

2 Due to their size, the exhibits were emailed.





C. Re-litigation of the Same Issues Before a New Judge Was Improper.
Although the circuit judges in this State rotate, each speaks for the Court of Com-
mon Pleas, with no right of appeal from one judge to another:
The Court of Common Pleas is a unity, although its jurisdiction is ad-
ministered by a number of judges who are, in some sense, the exponents
of the court. When one of these judges makes a decision upon the merits
of a matter within his jurisdiction, that is not merely the personal opin-
ion of the judge, but a judgment of the Court of Common Pleas, which
exhausts the power of the court upon that subject and must stand until
reversed or set aside in the manner prescribed by law. There is no appeal
from one Circuit Judge to another. All ave of equal dignity and have the
same right to pronounce the judgments of the court. One Circuit Judge

upon the same state of facts, has no power to change, alter or reverse a
decision of a brother judge of the same Circuit.

Graham v. Loris, 272 S.C. 442, 449 (1978) (quotation and emphasis omitted). The
principle that one circuit judge may not “step on the toes” of another and rule differ-
ently based upon “the exact same facts, the exact same evidence,” [R. pp. 2718-19],
“ia g0 obvious” that no “express enactment” would be required to implement it, Steele
v. C.C. & A. R. Co., 14 8.C. 324, 330 (1880). Yet the Supreme Court has nonetheless,
“for the sake of symmetry and convenience”, id., also expressly included it in the civil
rules, R. 43(1), SCRCP (“If any motion be made to any judge and be denied, in whole
or in part, or be granted conditionally, no subsequent motion upon the same state of
facts shall be made to any other judge in that action”).

Certainly, in the exercise of the judge’s discretion, a judge can deny summary judg-
ment without prejudice to vefile it at some future date without running afoul of the
rule against lateral appeals. See, e.g., Johnston v. Bowen, 313 8.C. 61, 63 (1993) (“The

motion was denied; however, on a motion to reconsider, the trial court amended the





order to provide that the motion for summary judgment was denied pending further
discovery with leave to refile.”). But before another motion may be heard without
leave from the original judge the party must adduce new evidence. See, e.g., Dorrell,
361 8.C. at 325 (“T'hat a different trial judge previously denied the motion did not
preclude [the party] from renewing its motion once new evidence came to light” (em-
phasis added)). Relitigating the same evidence as before is, however, improper. See
Steele, 14 8.C. at 330 (“We cannot see that the facts of this case were changed in any
important particular between the first application and the last. When the motion was
made before Judge Wallace, the facts, which the affidavits did not touch, were the
same as when Judge Aldrich refused the original motion.” (original emphasis)).
Where, “in substance really,” the renewed motion is “an appeal from the judgment of
one judge to that of another,” id. (original emphasis), the second motion must be de-
nied.

Hefe, two, lengthy summary judgment hearings were held, one before Judge
Sprouse and another before Judge Cole. The issues raised by Respondents before
Judge Cole included those previously raised before Judge Sprouse, including:

e that the November 2017 Agreement released all claims that predated its
execution, thereby precluding My, White’s claims, [R. pp. 309-17];
o that the release contained in the November 2017 Agreement was not pro-

cured through fraud, thereby requiring it to be enforced, [R. pp. 318-20];





e that the filing of this action breached the November 2017 Agreement,
thereby entitling Respondents to summary judgment on liability as to their
counterclaim for breach of that agreement, [R. pp. 320-22]; and

e that the filing of this action breached the Subordination Agreement,
theveby entitling Respondents to summary judgment on liability on their
counterclaim for breach of that agreement, [R. pp. 322-23}.

Those arguments, essentially verbatim, were reasserted before Judge Cole, plus
an additional argument that the tender-back rule should bar Mr. White's claims. See
[R. pp. 15664-90].

Summary judgment “is a drastic remedy...[and] should be cautiously invoked to
ensure that a litigantis not improperly deprived of a trial on disputed factual issues.”
Helena Chem. Co. v. Allianz Underwriters Ins. Co., 357 8.C. 631, 644 (2004) (citation
omitted). That judicial hesitation ought to be doubly strong where one judge has al-
ready looked at a record and determined that genuineissues of fact exist with respect
to arguments that a party has asserted at length. While Respondents would certainly
be entitled to be heard before Judge Cole concerning new facts or evidence which had
not previously been specifically placed before Judge Sprouse, as noted above, this
simply was not the case here. Respondents previously argued in favor of summary
judgment, based on the same facts and evidence, as to Me. White's claims, including
specifically his claim for fraud in the inducement as to the General Waiver and Re-
lease. [R. pp. 301-24; 2639-92]. This Court should hold that it was an abuse of discre-

tion to have granted the renewed motion for summary judgment based on the facts






and evidence previously submitted to Judge Sprouse. Those previous facts and evi-
dence had previously been heard and rejected by another circuit judge. Indeed, if it
was not an abuse of discretion here, it is difficult to see when it could ever be one.
II. It Was an Error to Have Granted Summary Judgment on Any Ground.

A. Standard of Review

“An appellate court reviews the granting of summary judgment under the same
standard applied by the trial court pursuant to Rule 56(c), SCRCP: Summary judg-
ment is properly upheld when there is no genuine issue as to any material fact and
the moving party is entitled to a judgment as a matter of law.” Peterson v. W. Am.
Ins. Co., 336 S.C. 89, 94 (Ct. App. 1999) (citations omitted). The non-moving party is
entitled to the benefit of “all ambiguities, conclusions, and inferences arising in and
from the evidence...” Willis v. Wu, 362 8.C. 1486, 151 (2004) (citation omitted). Even
where the parties agree on the relevant facts, just not the conclusions that flow from
them, summary judgment is inappropriate. Nelson v. Charleston Cty. Parks & Rec.
Comm'n, 362 S.C. 1, 5 (Ct. App. 2004) (citation omitted).

B. Statement of Additional Facts

1. Mr. White Signs a Note and a Subordination Agreement.

In 2014, Mr. White and the other shareholder in a company called Foodservice
Technologies, Inc. “FT”), agreed to sell FT to Respondent CFR (through its subsidi-
ary, Respondent F'TA) for $14,000,000. [R. p. 13]. Under the terms of the deal,
$13,000,000 was paid at closing. [Id.]. The remaining $1,000,000 would be paid pur-

swant to a July 2014 Junior Subordinated Promissory Note (the “Note”), with My,

10





White receiving 55% of those payments. [Id.]. [R. pp. 1592-95]. That Note’s terms

included the following:

The principal sum of this Note shall bear interest i
] _ at a per annum rate of five percent
(5..0(?%) until ﬁ.nlly paid, Upt?n any default under this Note by the Maker which is uoit} cured
wn'thm any apphcabl'e cure period, and so long as such default is continuing, the principal sum of
this Note shall bear interest at a per annum rate of seven percent (7.00%).

If and to the extent then permitted under the Subordination A reement, thi i
Slfbordmated .Prom|ssory Note (this “Note”) shall be payable (i) in mcﬁ\thly ins’ta]h;efl‘tl: 13;'
pringzp&}l and interest cqual to $18,871,24 per month, commencing on September 1, 2014, and
continuing on the Ist day of each month thereafter until paid in full. All remaining pa"inci a,l and
accrued bnut‘ unpaid interest shall be due on August 1, 2019. , P

[R. pp. 15921,
Mr. Herwald signed the Note, as manager of F'T. [R. p. 15695]

My, White was also a signatory to a subordination agreement (the “Subordination
Agreement”), which was executed the same day as the Note. [R. pp.1651-61]. He
signed that Subordination Agreement with PNC Bank and Leeds Novamark Capital
I, 1..P. along with. their assigns (the “Senior Lenders”), as did Mr. Herwald on behalf
of Respondents CFR and FTA and non-party FT. [R. p. 1661]. It had several terms
relevant to this appeal. Paragraph 8 included a reduction in the principal and interest
payable under Mr. White’s Note until the Senior Lenders’ debts had been satisfied.
[R. p.1653 13]. And it suspended Note payments “[ulpon the occurrence of a [default
on the Senior Lienholders’ debts] and receipt [of a written notice of default on the
Senior Lienholders’ debts], until that default had been cleared or waived. [Id.] Ina
different paragraph, Paragraph 9, he agreed that he would “not commence any action
or proceeding at law or equity against Borrowers, or any of them, to recover all or any

part of [his Note] not paid when due..., unless and until the [Senior Lenders’ debts]
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shall be indefeasibly paid and satisfied in full in cash....” [R. p. 1654 §9]. Finally,
Paragraph 16 included a list of addressed for “[a]ll notices, demands, requests, con-
sents, approvals and other communications required or permitted” under the Subor-
dination Agreement. [R. p. 1656 {16]. Notices to Mr. White were to be sent to him
personally with a copy to his counsel. {R. p. 1657].

Fifth Third Bank and McLarty Capital Partners later became the Senior Lenders
via assignment. [R. p. 22].

2. Mr. White Signs an Employment Agreement.

In connection with his sale of FT, Mr. White signed an employment agreement
with CFR, to become its vice-president of operations (the “imployment Agreement”).
[R. 1689-99]. It included a three-year non-competition period following M. White’s
cessation of employment, for which he could be compensated subject to the need to
veturn all such payments if were found to have breached the non-competition provi-
sione:

() Severance/Non-Compete Payments. Following Termination of Em.-
ployment pursuant to Section 6(c) for any reason other than Death or
Disability, and prior to Employee's sixtieth birthday, upon execution of
a general release acceptable to the Company, Employee shall be paid
$100,000 per year for three years as severance and as compensation for
his continued compliance with the terms of this Agreement and the
NON-COMPETITION AGREEMENT of even date. These payments
shall be in the amount of $8,333.33 per month, paid on the Company's
regular payroll schedule for three years following the Termination Date.
Upon Employee’s breach or threatened breach of the restrictive cove-
nants in the NON-COMPETITION AGREEMENT or Sections 8, 9, 10,
11, and 12 of this Agreement (the "Protective Covenants"), these pay-
ments shall cease and Employee shall return any payments already
made pursuant to this Section, Should Employee file a lawsuit or arbi-
tration proceeding challenging the validity or enforceability of any of the
Protective Covenants, these payments shall cease pending the court's or

12





arbitrator's final order. If the court or arbitrator enters a final order
holding that the Protective Covenants are not enforceable or that the
Protective Covenants are enforceable and Employee has breached them,
then the Employee shall return any payments already made, and no fur-
ther payments under this provision shall be made. If the court or arbi-
trator finds that the Protective Covenants are enforceable and Employee
has not breached them, the severance/mon-compete payments shall re-
sume.

[R. pp. 1690-91 § 6].

2. Mvr. White Invests §550,000 in CFR,

My. White received 34 of the 59 monthly payments called for under the Note, to-
taling $641,622.16. [R. p. 13]. The last payment made under the Note was on July 5,
2017. [1d.].

After no Note payment was made in August and September 2017, Mr. White
sought an explanation. [R. p. 650 In.14 —p. 651 In. 8]. Although accounts payable had
actually been instructed not to pay Mr. White, Mr. Herwald told Mr. White that he
didn’t vealize that the payments had been missed. [Id.]. Mr. Herwald said that they
had “a little problem with [their] credit line and it’s going to be solved here in a couple
of weeks, a couple months.” [R. p. 650 In.25 —p. 651 1In, 2]. In that conversation, Mr.
Herwald also suggested that Mr. White invest some of his personal funds in CFR in
exchange for some CFR stock. [R. p. 651]. Mr. White did just that following the call;
on September 11, 2017, he invested $550,000. [R. pp. 651, 789].

4, Mr. White Resigns and Signs the November 2017 Agreement.

Amid disagreements over CFR’s day-to-day operations, Mr. White eventually de-
cided to resign from his employment with CFR. [R. pp. 774-76]. On November 28,

2017, the day before Mr. White’s official resignation date, Mr. Herwald emailed Mr,
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White regarding the delay in issuing Mr, White’s stock certificates in CFR under his
investment. [R. p. 1414 (“Sorry to take so long, but there is more to doing this than
meets the eye. I had alittle confusion as I forgot you did $5650,000 versus $500...M)].
Mr. White and Mr. Herwald traded emails about missed Note payments. [R. pp. 1411-
14]. In response to a November 29, 2017, email confirming that instead of converting
the Note to stock he would “prefer to just get the payments,” Mr. Herwald replied a
few minutes later, at 2:31 p.m., as follows: “That is fine, but I cannot make interest
payments until we clear the hold with MCP [McLarty Capital Partners]. Thatis the
terms of their notes and yours.” [R. p. 1411}

The same day as Mr, Herwald’s email that Note payments could not resume until
the hold from McLarty Capital Partners was lifted, My, White signed, on November
29, 2017, a document called “General Waiver and Release Agreement” (the “Novem-
ber 2017 Agreement”). The General Waiver and Release Agreement was specifically
contemplated in his Employment Agreement. [R. p. 1675]. It provided for “Sever-
ance/Non-Compete Payments” totaling $300,000 during the three-year non-compete
period. [Id. at § 1(a)]. Paragraph. 8 of that document provided for a release of “any and
all actions, causes of action, demands, losses, claims for attorney’s fees and other
forms of civil damages, occurrences, and liabilities of any kind whatsoever,” including
but not limited to a nineteen bullet-pointed list of claims involving employment laws.
[Id. § 3]. Paragraph 4 of the document included a covenant not to sue: “Fxecu-
tive...will not file or participate in any lawsuit against the Company arising out of or

in connection with the employment relationship previously existing between them or
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the termination of that relationship other than one based upon the Company’s alleged
violation of this Agreement.” [R. p. 1676 T4]. Paragraph 8 “re-affirm[ed]” M. White’s
non-competition obligations, which were “not intended to be, and shall not be, super-
seded or impaired by this Agreement.” [Id. 48].

5. 2018 Attempts to Resume Note Payments.

On February 25, 2019—well after the execution of the November 2017 Agree-
ment—Mr, Herwald discussed with My, White repayment of the balance of the Note.
[R.p. 1268 (depo p.168:8-10)]. Mr. Herwald did not suggest at that time that the No-
vember 2017 Agreement had released all obligations under the Note. [R. p. 1288 (depo
p. 168:11-14)]. In fact, Mr. Herwald indicated that “McLarty is holding fast on its
ability to block. I asked in Q4 if we could reinstate payments and they expressed
shock that I would ask.” [R. p. 1268].

6. Mr. White Did Not Receive a Notice of Default Pursuant to the Sub-
ordination Agreement Before Filing This Action.

Mr. White did not receive the written notice of default contemplated under the
Subordination Agreement prior to the filing of this action. [R. p. 832} Seealso [R. p.
1240 (depo p. 56:9-12) (“Q Okay. So, in the event of a default under either the Superior
loan or the Junior loan, where was Mr. White to receive that notice? A To either his
home or to his law firm.”); R.p. 1225 (depo p. 115:11-14) (“‘Q Okay. Do you have any
personal knowledge, as you sit here today and as a 30(b)(6) deponent, as to whether

this Notice of Default was forwarded to Mr. White? A T do not know that it was. I

would expect not.”)}.
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C. Summary Judgment Was Improper on My. White’s Claims.

1. A Jury Should Decide the Scope of the Release in the 2017 Agree-
ment.

The Circuit Court exred in holding that the language in November 2017 Agree-
ment released, as a matter of law, any of Mr, White’s claims, much less all of them.

“In construing a contract, the primary objective is to ascertain and give effect to
the intention of the parties.” Southern Atl. Fin. Servs., Inec. v. Middleton, 349 8.C. 77,
80-81 (Ct. App. 2002) (citation omitted). In this regard, this Court must apply the
language in a contract if it is unambiguous as a matter of law and, if not, allow the
jury to construe it if it is ambiguous. See, e.g., Soil Remediation Co.v. Nu-Way Enuvtl,
325 8.C. 231, 234 (1997) (“Although as a general rule contracts are to be construed
by the court, where a contract is capable of more than one construction, the gquestion
of what the parties intended becomes one of fact to be submitted to jury.” (citation
omitted)).

Our Supreme Court has recognized that what appears at first blush to be an un-
ambiguous contract can actually be an ambiguous one. In Md. Cas. Co. v. Gaffney
Mfg. Co., coverage under an insurance contract was at issue—specifically, whether
the policy at issue covered all the insured’s employees or only those working at its
“mill No. 8.7 93 S.C. 406, 407-408 (1913). The Supreme Court found the policy ambig-
uous under the circumstances surrounding its execution, specifically including a prior
policy that had been issued that was not mentioned in the policy at issue:

Upon its face, it appears to cover all of defendant’s employees. But, when

read in the light of the conditions and circumstances existing when it was
issued, it becomes exceedingly doubtful if the instrument does not bear
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sufficient internal evidence, aided and explained by such facts and cir-
cumstances, to show that the parties intended that it should cover only
the employees of mill No, 3. Therefore, the evidence shows a case of la-
tent ambiguity, which renders parol evidence of the intention of the par-
ties admissible—just as there is no ambiguity in a grant of “Black Acre,”
until it is shown by extrinsic evidence that the grantor owned two tracts
of that name.

Id. at 408-09 (emphasis added).

Here, the Circuit Court erred holding that the November 2017 Agreement was
unambiguously a release of both employment-related and non-employment claims.
As Mr., White argued below, the underlying context of the execution of the November
2017 Agreement creates at least a scintilla of evidence that the parties did not intend
for it to extend to claims involving the Note. [R. p. 604]. The document includes 19
bullet-pointed examples of claims that were to be released, all of which are employ-
ment related. [R. p. 1676]. Further, nothing in the November 2017 Agreement
acknowledged that two months prior, Myr. White had invested over a half million dol-
Jars in CFR. Indeed, the document refers to Mr. White as “Eixecutive” in its text, ra-
ther than as “Executive-Investor,” for example.

Evidence outside the November 2017 Agreement is relevant to the background
circumstances surrounding the parties’ intent. The same day that both Mr., White
and Respondent Herwald signed the 2017 Agreement that supposedly also released
claims regarding his investment (and others), Respondent Herwald emailed M.
White that “interest payments [under the Note cannot resume] until we clear the hold
with MCP. That is the terms of their notes and yours.” [R. p. 1411]. Even after exe-

cution, in February 2019, Respondent Herwald told Mr. White that he had asked
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McLarty for permission for him “to reinstate payments” but that McLarty was “hold-
ing fast in its ability to block.” [R. p. 1268]. Those statements of a party opponent
confirm Mr. White’s understanding that the November Agreement 2017 only related
to claims about his employment and had no impact on the other claims asserted in
this action. |R. p. 1641 (indicating his understanding that “this release only relates
to [his] employment™)].

Furthermore, even as Respondents claim that the November 2017 Agreement was
meant to constitute a general release of every potential claim—supposedly including
rveleasing all “liabilities of any kind whatsoever,” [R. p. 1676]-—even they acknowledge
some limits. They concede that the supposedly full, general release did not “dis-
possfess] White of his shares in CFR....” [R. p. 2613]. Shares are, of course, contrac-
tual rights to corporate property. See, e.g., S.C. Code § 33-1-400(33) (Shares’ mean
the units into which the proprietary interests in a corporation are divided.”).

“Common sense and good faith are the leading touchstones of construction of the
provisions of a contract” C.A.N. Enters., Inc. v. S.C. Health & Human Servs. Iun.
Comm’n., 296 S.C. 373, 377 (1988) (citation omitted). Consequently, the law favors
contract constructions that are “reasonable, fair and just” over those that are "unu-
sual or extraordinary.” Id. (quotation omitted)., Cf. generally also Whitman v. Am.
Trucking Ass'ns, 531 U.8. 457, 468 (2001) (Scalia, J.) (‘Congress, we have held, does
not...one might say, hide elephants in mouseholes. Respondents’ textual arguments
ultimately founder upon this principle.” (citations omitted)). Given “the conditions

and circumstances existing” at the time of the execution of the November 2017
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Agreement, which are not acknowledged via “sufficient internal evidence” within the
document, Gaffney Mfg. Co., 93 S.C. at 408, the scope of the release in the November
2017 Agreement was ambiguous and thus subject to c;)nstruction by a jury at trial.
Not surprisingly, Judge Sprouse rejected Respondents’ claims that the release in the
2017 Agreement unambiguously applied to any claim in this action. [R. p. 7]. Judge
Cole should have done so as well.

2. The “Tender Back” Rule Was Not a Basis for Summary Judgment.

Below, the Circuit Court erroneously held that because Mr. White had not ten-
dered back the $300,000 that he received following the execution of the November
2017 Agreement, Mr. White could not avoid the release as to any of his claims that
fell within its scope.3 [R. pp. 24-29]. The basis for that holding is the common-law
tender-back rule.

Generally, “one who seeks to avoid the effects of a release must first return or
tender consideration paid therefore.” State Farm Mut. Auto. Ins. Co. v. Turner, 303
S.C. 99, 102 (Ct. App. 1990) (citation omitted). This tender-back rule is only designed
to unwind the “compromise” of liability that the parties had reached. Taylor v. Pal-
metto State Life Ins. Co., 196 8.C. 195, 200-01 (1940} (citation omitted). See also Hal-
ler v. Borror Corp., 552 N.E.2d 207, 211 (Ohio 1990) (“[T]he law favors the prevention

of litigation by the compromise and settlement of controversies..... [A] releasor ought

8 As indicated previously, Mr. White respectfully submits that a genuineissue of fact
exists as to whether any of his claims raised in this action were intended to be re-
leased.
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not be allowed to retain the benefit of his act of compromise and at the same time
attack its validity....” (citations omitted)). Wheve nothing was received for the com-
promise, nothing need be returned. See Taylor, 196 S.C. at 200-01 (noting that no
tender is required “where the party seeking rescission would be entitled in any event
to retain the money or the property received, and admittedly due” (citation omitted)).
. Indeed, a release without legally valid consideration is no release at all, See Hyman
v. Ford Motor Co., 142 F, Supp. 2d 735, 741 (D.S.C. 2001) (“Like any contract, a re-
lease given without consideration is void.”).

Heve, the Cireuit Court erred in finding, as a matter of law, that “no languagein
the General Release allocates any portion of the severance consideration given by
Defendants, including the $300,000 Severance Payment, to White’s reaffirmation of
his restrictive covenants, as opposed to the Release Provision.” [R. p. 27 (footnote
omitted)]. At lea_st a scintilla of evidence to the contrary does, however, so exist; noth-
ing more is required to preclude summary judgment. The November 2017 Agreement
itself calls the payment “Severance/Non-Compete Payments” [R. p. 1675 (emphasis
added)]. Indeed, under the Employment Agreement’s non-competition provisions—
those that Circuit Court said were “simply reaffirm[ed]” in the November 2017 Agree-
ment, {R. p. 27 n.5]—Mr, White would have been required to return all $300,000 paid
if he had been found to have breached the non-competition provision in this action.
[R. pp. 1876-77 § 6(d) (“Employee shall be paid $100,000 per year for three years as
severance and as compensation for his continued compliance with the terms of this

Agreement and the NON-COMPETITION AGREEMENT of even date.... Upon
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Employee’s breach...of the restrictive covenants...Employee shall return any pay-
ments already made pursuant to this Section.”)].4 Particularly in the absence of evi-
dence of any threatened litigation at the time of the November 2017 Agreement, at
least a scintilla of evidence exists that the entire $300,000 was allocated to the non-
competition agreement and not to a release of any claim,

At least for summary judgment purposes, no portion was required to be returned
in advance of filing suit as no consideration was paid to obtain the release.

3. Genuine Issues of Fact Existed as to Whether There Was Fraud in
the Inducement.

My, White’s third cause of action was for fraud in the inducement concerning the
November 2017 Agreement.d Judge Sprouse previously held that a genuine issue of
material fact existed as to whether any fraud in that regard had occurred. [6/1/2021
Form 4 Denying Summary Judgment]. But the Circuit Court, now via Judge Cole,
determined that the same evidence could establish no fraud as a matter of law, That
was error.

Fraud requires clear and convincing evidence of eight elements:

4 Respondents previously asserted a counterclaim for a supposed breach of the non-
competition provision, which was dismissed with prejudice, after its three-year term
had already expired. [R. pp. 188-89; R. p. 1876].

5 If the jury ultimately concludes that My, White’s claims were not ever actually re-
leased under the November 2017 Agreement, this claim would be moot and tender
baclk would not apply. If the jury concludes, however, that his claims were released,
the fraud alleged in this CountThree would be the fraud allowing recission—provided
that no consideration was aliocated to the release, as explained above. My, White
cannot, however, receive a judgment on Count Three while also receiving a judgment
on any of his other counts. He would have to elect his remedy.
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(1) a rvepresentation; (2) its falsity; (3) its materiality; (4) either
knowledge of its falsity or a reckless disregard of its truth or falsity; (5)
intent that the representation be acted upon; (6) the hearer's ignorance
of its falsity; (7) the hearer’s reliance on its truth; (8) the hearer’s right
to rvely thereon; (9) the hearer's consequent and proximate injury.

M. B. Kahn Constr. Co. v. S.C. Nat’l Bank, 275 S.C. 381, 384 (1980) (citation omitted).
Judge Cole determined that no actionable statement of fact occurred, because the
promises that payment would resume under the Note were statements related to fu-

ture events. [R. p. 32]. See [R. p. 1411]. Yet in this State, a future promise is actionable

if—as the case that the summary judgment order itself cited makes clear— the un-
fulfilled promises “were made by a party who never intended to fulfill the promise
and only made it to induce the performance of another party.” Brown v. Stewart, 348
8.C. 33, 42 (Ct. App. 2001) (quotation omitted). See [R. p. 31 (citing Brown, 348 S.C.
33)].6

Likewise, at least a scintilla of reliance was also present. The assurances that
Note payments would resume intentionally reinforced Mr. White’s understanding
that only employment claims—and nothing like the sort that he has asserted herve—
were impacted by the November 2017 Agreement. See [R. p. 1640 (“Q. Do you believe
that the claims that you're asserting in this lé.wsuit were released by this agreement?
A. No2)]. That no statements were made to him specifically about the scope of the
release language once transmitted was, thus, part of the plan, see [R. p. 1636 In. 6-9].

His understanding of the release scope was made in reliance upon the emails with

6 The same fraud in the inducement for Count 3 serves as the fraudulent act that
accompanied the breach of the Note for Count 2.
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Mr. Herwald that preceded the transmission of the November 2017 release. See [R.
p. 1411 (stating that payments cannot resume “until we clear the hold with MCP)].

Judge Cole’s alternative holding, an absence of an intent to deceive, see [R. p. 31],
was also incorrect. A jury could find that Respondents wanted to induce Mr. White to
walk away from his investment, trading dollars for dimes: “Q: Okay. So 1s it your
testimony that at the time this document was being drafted, its intended purpose was
to relieve CFR’s obligation under the subordinated note? A: Tt was intended to make
it that we couldn’t be pursued for it.” [R.p. 1266].

Accordingly, summary judgment on fraudulent inducement was improper.

D. Summary Judgment Was Improper on Respondents’ Counterclaims.

1. No Summary Judgment Should Have Issued on the Counterclaim
for an Alleged Breach of the General Release.

As demonstrated above, a genuine issue of fact exists as to whether the November
2017 Agreement was supported by any consideration at ail. If the jury ultimately so
concludes, the release would be invalid. See, e.g., Hyman, 142 F. Supp. at 741 (‘Like
any contract, a release given without consideration is void.”). Likewise, as shown
above, a jury could conclude that the November 2017 Agreement was voidable due to
fraud. Thus, the genuine issue of fact discussed above precluded summary judgment
on the counterclaim for alleged breach of the release.

Another, independent basis existed to have (re)denied summary judgment on the
counterclaim: The record, when viewed in Mr. White’s favor as required, failed to
establish a breach of the November 2017 Agreement. “Where the terms of a contract

are clear and unambiguous as a matter of law, its construction is for the court, but
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where the terms are ambiguous, the question of the parties’ intent must be submitted
to the jury.” Holcombe v. Orkin Exterminating Co., 282 S.C. 104, 105 (Ct. App. 1984)
(citation omitted).

While the summary judgment order on appeal found that Mr. White was liable for
breaching the November 2017 Agreement, it does not gquote, much less cite, the spe-
cific language that he is alleged to have breached. See [R. p. 32]. Instead, it appears
to have assumed that filing a lawsuit on (an allegedly) released claim constitutes a
breach of contract, That view is, however, mistaken.

Although a release and a covenant not to sue are both designed to provide peace
to a defendant, “a release and a covenant not to sue are different types of instruments
with different legal consequences.” Kunza v. St. Mary’s Reg’l Health Ctr., 747 NW.2d
586, 591 (Minn. Ct. App. 2008).7 The effect of a release “is to extinguish the cause of
action.... A covenant not to sue, on the other hand, is not a present abandonment or
relinquishment of the right or claim, but merely an agreement not to enforce an ex-
isting cause of action.” Simpson v. Plyler, 2568 N.C. 390, 394 (1963) (quotation omit-
ted). The two provide different procedural methods for obtaining the bargained for
peace: Releases only provide an affirmative defense, whereas covenants not to sue

are enforced through an action for breach of contract. See, e.g., Bukuras v. Mueller

7 In support of its ruling, the trial court also cited to Bradley v. British Fitting Grp.,
PLC, 221 Ga. App. 621 (Ga. Ct. App. 1996), which allowed a breach of contract suit
on a release. Georgia appears to have “abolished the distinction between releases and
covenants not to sue.” Thortnton v. Ware County Hospital Authority, 450 S.E.2d 260,
262 (Ga. Ct. App. 1994) (citation omitted). The November 2017 Agreement at 1ssue
here is not, however, governed by Georgia law.
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Grp., LLC, 592 I.3d 255, 266 (1st Cir. 2010) (“A release is an affirmative defense; it
does not supply a defendant with an independent claim for breach of contract.” (col-
lecting cases)); S. Caé. Edison Co. v. Harnischfeger Corp., 99 Cal. App. 3d 9, 14 (1979)
(“A covenant not to sue, like a release, is negotiated. Unlike the release, plaintiff does
not relinquish his right to sue by the covenant but subjects himself to an action for
breach of the covenant should he continue suit.” (citation omitted)).

The only South Carolina decision that the trial court cited below purportedly al-
lowing a breach-of-contract suit on a release, Menezes v. WL Ross & Co., LLC, 403
S.C. 522 (2013) is not to the contrary. See [R. p. 32]. The settlement agreement at
issue there had language consistent with the generally accepted distinction between
releases and covenants not to sue. It not only included language that “extinguished
all of Petitioner’s claims,” but it also “specifically barred Petitioner from bringing any
claim as an owner of any stock or interest arising prior to the Release’s execution and
from pursuing any claims made, or that could have been made, in his employment
lawsuit” Menezes, 403 S.C. at 528.

Here, the November 2017 Agreement contains multiple paragraphs. [R. pp. 1675-
80]. Paragraph 3 states the scope of the release. [R. p. 1675 §3]. Paragraph 4 includes
a covenant not to sue that, in relevant part, provides that Mr. White “further agrees
that he will not file or participate in any lawsuit against the Company arising out of
or in connection with the employment relationship previously existing between them

or the termination of that relationship....” [R. p. 1676 Y4 (emphasis added)].
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Mr. White’s claims involve breach of the Note and thus are claims as an investor
andfor creditor—and thus are not claims as a former employee seeking to recover for
unpaid wages, employment discrimination, or workplace injury. Accordingly, the No-
vember 2017 Agreement did not “specifically bar{ him] from bringing” them, Menezes,
408 S.C. at 528 and, as argued below, he necessarily “has not breached any term” of
the November Agreement as a matter of law, [R.p. 605]. If Respondents want to argue
that his claims, as a matter of fact, fall within the parties’ intentions concerning the
covenant not to sue or that the parties somehow intended the covenant not to sue to
be co-extensive with the scope of the release,® Respondents must do so to a jury. Hold-.
ing here that, as a matter of law, claims falling within the release language but not
that of the covenant not to sue would give Respondents move than what they bar-
gained for. See generally Isbell v. Allstate Ins. Co., 418 F.3d 788, 797 (7th Cir. 2005)
(“Because the Release was a release of claims and not a covenantnot to sue, Schneider
did not breach the Release with his suit. Allstate received the benefit of its bargain —
an affirmative defense.” (footnote omitted)).

As Judge Sprouse already correctly found, genuine issues of fact existed concern-

ing this counterclaim. See [R. p. 7]. Judge Cole should have done so t0o.%

8 As shown above with respect to the improper grant of summary judgment on Mr.
White’s own claims, genuine issues of fact exist as to whether any of the claims fall
within the release language.

8 The authorization for attorney’s fees was predicated upon a grant of summary judg-
ment under the November 2017 Agreement. [R. p. 35]. The reversal of the grant of
summary judgment necessarily reverses the authorization for attorney’s fees at this
juncture, as Respondents are no longer prevailing parties on the counterclaim.
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2. No Summary Judgment Should Have Issued on the Counterclaim for an
Alleged Breach of the Subordination Agreement.

Judge Sprouse also correctly found genuine issues of fact precluded summary
judgment on the counterclaim that Mr, White breached the Subordination Agreement

when he filed this action, see [R. p. 7]. Those issues of fact remained at the time sum-

mary judgment was granted below.,

Under Paragraph 3 of the Subordination Agreement, the parties agreed that, ab-
sent a written notice of default on obligations to the Superior Lenders (l.e., FTB and
MeClarty), nothing in the Subordination Agreement stopped Respondents from mak-
ing payments to Mr. White under the Note, subject to certain payment ceilings. [R. p.

16563 13]. The written language states:

' y f from & Superior Lender of &
3. Prior to the secoipt by the Seller Notoholder of wiliter nolice
Superior Dafau?t (“Superior lI)ﬁfsmlt Notice™), but subjeot to the batance of this Soctlon Siand St;cticg;oi
below, Botrowers may pay and Sefler Noteholder may accept the following payments of interes B;:Innw
pl‘]tml;)n] under the Seiler Unsecured Subordinated No:e: )] acc:.ted {tnttcmst at r‘; rgl;og%to’g) uxtc.j; cd five
5.0%) per annum, and () sonoal principal payments not {o oxcee 000,
gz;ti‘?;ngn ofz)z éﬁpcﬂor Dl;fﬂ\l]t and recolpt of a Superjor Defiault Notles, untif such Superiot Dcfmg;lt i}ﬂE{
boon oucod of waived to Senfor Lenders’ satlsfaction, with respeot to Sa Supial‘loll;) thfa;:liugﬁti:r ttl?: } gﬂ;g:‘
wement. and Tunlor Lenders' satlsfaotion, with respect to a Superior Llelamst Ui !
ﬁ%xim:ﬁ? iﬁl glther vase pursuant to writfen agreement with Senlor Lender ot Jm‘nor Lender, asf
a;}'alicablc! *Borrowers shall not pay, inclading sot-offs agalnst the Selicr)ﬁl{nsgcu{?d b;ll:g;fég?teadn?‘ég ](;!;
utits owed under auch Seller Unseoured Subordinated Note pursuant to Sectiont ,
ﬁg?eh;)fder shall not aeaepl (subject to Sectlon 4 helow), any payment:-; of any kind assoclated \:’ithigoliar
Subordinated Dabt, To the exient any amounia owling on'the Seifer g,\;bm;dinmﬁdﬂ})abt agvc]xa 2?1*01:\?@1'5 n;l:
‘ F the provisions of this Seotion 3 (the “Doferved Amount™), at such time |
w:lﬂtltt(;d to rsmmn payments cn the Seller Suhordinated Debt, the Doforred Amount plus aty inte;csﬁ“
gwing as a result of tho non-payment ot the rate specified in tho Seller Unsecured Subordinated Noto she
be due and payable,

[R. p. 1653 13]. The Subordination Agreement does specifically provide the delivery
addresses for “[all] notices...required or permitted” under the Subordination Agree-

ment. [R. p. 1656 J16]. That list of notice recipients included both Mr. White, at his

home address, and his counsel. [Id.].
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In Paragraph 9 of the Subordination Agreement, Mr. White agreed that after re-
ceipt of such Notice he would not file suit to collect on the Note until the Supevior
Lenders had been fully paid. [R.p. 1654 49].

Judge Cole provided two reasons why he found “no genuine issue of material fact
that on November 26, 2019, when White filed this action, CFR’s debts to its senior
lender and mezzanine lender were not satisfied, and thus the Conditions Precedent
which would have permitted him to file suit under the Subordination Agreement had
not been fulfilled.” [R. p. 34]. Both reasons were inappropriate for a grant of summary
judgment.

First, he thought that Paragraph 8 unambiguously denied Mr. White the right to
receive a copy of the written notice of the default that authorized the cessation of
Respondents’ payments to Mr. White. But as indicated previously, “[w]here a con-
struction of a contract makes it unusual or extraordinary and another construction,
equally consistent with the language employed, would make it reasonable, fair, and
just, the latter construction must prevail. An interpretation which involves the more
reasonable and probable contract should be adopted....” Farr v. Duke Power Co., 265
S.C. 356, 362 (1975) (citations omitted).

Depriving a party of the right to receive otherwise contractuaily obligated pay-
ments without notice would, however, be “unusual or extraordinary” and thus should
not have been adopted as the only legally permissgible construction of the Subordina-
tion Agreement. After all, the right to notice is deeply engrained in American juris-

prudence. Cf. Robert K. v. City of Camden Planning Comm'n, 376 S.C. 165, 171 (2008)
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(noting that one “fundamental requirement[] of due process {is] notice” (citations
omitted)). Indeed, even Respondent Herwald conceded in his deposition that Mx.
White was entitled to notice of default, sent in accordance with Paragraph 16, [R. p.
1240 (*Q Okay, So, in the event of a default under either the Superior loan or the
Junior loan, where was Mr. White to receive that notice? A To either his home or to
his law firm.”)]. No evidence was adduced that notice was sent prior to the institution
of this action. [R. p. 12556 (Q Okay. Do you have any personal knowledge, as you sit
here today and as a 30(b)(6) deponent, as to whether this Notice of Default was for-
warded to My, White? A T do not know that it was. I would expect not.”].

As his second reason for holding that the filing of this action in November 2019
bhreached the Subordination Agreement, Judge Cole believed that any notice to Mr.
White required under Paragraph 3 “is separate and distinct from, and does not relate
to, Paragraph 9 of the Subordination Agreement, which is the subject of this counter-
claim.” [R. p. 34]. But “[p]resumably, all portions of a contract are inserted for a pur-
pose and the contract must be read as a whole, giving appropriate weight to all pro-
visions.” Yarborough v. Phx, Mut. Life Ins, Co,, 266 S.C. 584, 592 (1976). It was thus
an error to have viewed Paragraph 9 in isolation.

In short, two readings of the Subordination Agreement are possible. One entitles
My, White to written notice before Respondents invoke it to stop payments owing

under his Note. The other does not. A jury should decide which way the parties
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wanted to proceed and whether, “on November 26, 2019, when White filed this ac-
tion...[he] breached the Subordination Agreement.” [R. p. 34].10

CONCLUSION

Because summary judgment improperly issued, this Court should reverse the
judgment below and remand for further proceedings.

Dated this 2214 day of September, 2023

TRULUCK THOMASON, LLC

g/Kimberly T. Thomason
SC Bar No.: 70179
kim@truluckthomason.com

s/Devon M, Puriefoy

Devon M., Puriefoy

SC Bar No.: 102097
devon@truluckthomason.com

3 Boyce Avenue
Greenville, SC 29601
P: 864-331-1751

10 Reversing the grant of summary judgment on liability necessarily also reverses the
Respondents’ entitlement to damages at this juncture.
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Appellant Richard D. White respectfully submits the following Reply Brief.

ARGUMENT

I.  One Circuit Judge Should Not Grant Summary Judgment on Grounds
Already Rejected by Another.

A. The Issue Was Preserved for Appeal.

Contrary to Respondents’ claim, no preservation problems exist with respect to
this issue. The error-preservation rules only require a litigant fo “fairly raise the is-
sue,” but a litigant need not “use the exact name of a legal doctrine.” Statev. Brannon,
388 S.C. 498, 502 (2010) (citations omitted). Accord, e.g., Herron v. Century BMW,
395 S.C. 461, 466 (2011) (explaining that all that a litigant need do is present its
argument “so that it can be reasonably understood by the judge” (citation omitted)).
As required for issue preservation, Mr. White argued to Judge Cole that he should
deny summary judgment on issues alveady presented to Judge Sprouse because the
evidentiary record had not changed. See, e.g., [R. p. 2719 (‘Your Honor, there’s noth-
ing different about the case as it exists today than as it existed nearly one year ago....
But, regardless, even if the Court were inclined to look at this anew, there still exists
these genuine issues of material fact arve being presented once again.”)]. Indeed, Mr.
White specifically argued at the hearing that “under the Dorrell v. South Carolina
Department of Transportation case renewed motions for summary judgment are pred-
icated on the discovery of new evidence.” [R. p. 2718]. The Dorrell case relied upon
before Judge Cole below was likewise relied upon in the Brief of Appellant. See |Bx.
of Appellant. p. 8]. That Mr. White did not specifically cite to R. 43(1), SCRCP, at oral

argument is irrelevant under our error-preservation rules,





B. The Re-Litigation of the Summary Judgment Motion Was Improper.

Respondents unsuccessfully claim that they were not in effect appealing Judge
Sprouse’s determination that genuine issues of fact existed in the evidentiary mate-
rials that he reviewed. Yet they do not dispute that they tendered Exhibits A-K to
Judge Sprouse and again tendered Exhibits A-K to Judge Cole.! Therein lies the prob-
lem, It is difficult to understand how Respondents can seriously contend that they
were doing anything other than trying to obtain a different ruling “upon the same set
of facts,” using the language of R. 43(1), SCRCP; or trying to renew a motion for sum-
mary judgment despite no “new evidence [coming] to light.” Dorrell v, S.C. DOT, 361
S.C. 312, 325 (2004) (citation omitted) (emphasis added).

Insofar as Respondents invoke Pruitt v. Bowers, 330 S.C. 483 (Ct. App. 1998) and
Southeastern Site Prep, LLC v, Atlantic Coast Builders & Contactors., LLC, 394 S.C.
97 (Ct. App. 2011), those cases have no relevance here. Mr. White fully concedes that
South Carolina allows litigants to file repeated motions for summary judgment—
whether or not the pleadings are amended—so long as the moving party designates
additional evidence that it claims shows that prior material issues of fact no longer
remain. The problem for Respondents here is not that they filed another motion for

summary judgment; it is that they relied on the same set of facts and the same legal

1 Page 15 of Respondents’ brief lists post-summary judgment discovery items with no
citation to the Record on Appeal, in violation of R. 208(b)(1)}(E), SCAR (A party may
also include a separate statement of facts relevant to the issues presented for review,
with reference to the record on appeal...”). More critically, they do not claim that any
of those items was ever presented to Judge Cole for his consideration when deciding
whether to grant summary judgment.





arguments before Judge Cole as they already had before Judge Sprouse. In contrast,
they did adduce new evidgnce for their arguments under the tender-back rule (which
relied upon an affidavit from Kurt Herwald averring that no repayment had been
made, [R. p. 1656-63]); accordingly, Mr. White has not contended that Judge Cole was
prevented from deciding the tender-back issue. But he should not have reconsidered
what Judge Sprouse had already considered.

With respect to My, White’s Second Amended Complaint in particular, Respond-
ents have failed to explain how its content can have any legal bearing to the sum-
mary-judgment calculus, The proposed amended pleading was already filed and thus
available to Judge Sprouse to consider if he found it relevant. See [R. p. 565-83]. But
Mzr, White could never have generated a genuine issue of fact through mere allega-
tions in a complaint that were not supported by affidavits and other actual evidence
at the summary-judgment hearing. See R. 56(e), SCRCP (“[A]n adverse party may not
rest upon. the mere allegations or denials of his pleading [in response to a motion for
summary judgment]....”).

If Respondents want our Supreme Court to abandon R. 43(), SCRCP, and Dorrell,
361 S.C. 312, so as to allow litigants to re-litigate the same summary-judgment the-
ories on the same set of evidentiary materials, Respondents are free to ask the Su-
preme Court to do so. But unless and until the Supreme Court does so, this Court

should hold that only the tender-back rule was properly before Judge Cole.





II.

It Was an Exror to Have Granted Summary Judgment on Any Ground.
A. Summary Judgment Was Improper on Mr. White’s Claims.

1. The Release Was Ambiguous.
a. The Issue Was Fully Preserved for Appeal.

Respondents incorrectly suggest that the issue of contract ambiguity is somehow
not preserved. Below, Mr, White explicitly invoked the doctrine of ambiguity. He both
requested that the court construe ambiguities against Respondents as the drafters,
[R. p. 604], and asked that the jury hear evidence of the parties’ intent and decide the
question, [R.p. 2720]. That Mr. White did not specifically say “patent” or “latent” is
irrelevant. Brannon, 388 S.C. at 502 (not requiring a party “use the exact name of a
legal doctrine”). Indeed, this Court has specifically held that merely advocating com-
peting interpretations of a contract preserves the antecedent question of whether the
contract’s language is ambiguous, Wallace v. Day, 390 S.C. 69, 75 & n.3 (2010) (re-
jecting preservation challenge where appellant below did not even argue ambiguity
and explaining as follows: “[A] contract’s interpretation necessarily subsumes the pri-
mary question of whether the contract’s language is clear or ambiguous.... [W]e have
not only the authority but also the responsibility to recognize an ambiguity in a con-
tract when determining whether the trial court appropriately relied on the contract’s
language in granting summary judgment.”).

b. Genuine Issues of Fact Existed as to the Parties’ Intent,

Black-letter law forbids summary judgment on ambiguous contract. Wallace 350

S.C. at 76 ([The determination of the parties’ intent at the time they executed the





contract is a question of fact that should not have been decided on summary judg-
ment.” (citation omitted)). Summary judgment cannot issue because “[a] confract is
ambiguous when the terms of the contract are reasonably susceptible of more than
one interpretation.” S.C. Dep’t of Natural Res. v. Town of McClellanville, 345 S.C.
617, 623 (2001) (citation omitted). The competing reasonable interpretations neces-
sarily constitute an issue of fact that the jury must resolve.?

This Court need not decide whether the ambiguity here is latent or patent. Both
are present.

In terms of latent ambiguity, no dispute exists that the November 2017 Agreement
explicitly refers to Mr. White as “Executive” and not “Executive/Investor,” its recitals
only specifically acknowledge the prior employment relationship and not any investor
relationship, and none of the specific examples set forth in the document mention
securities or fraud law. [R. pp. 1675-80]. Yet all parties agree that Mr. White also had

an investor relationship. Thus, even assuming that Respondents were correct that

2 Contrary to Respondents’ claim, [Init. Br. of Resp. p. 27 n.5}, this Court has made
clear that patent ambiguities are now to be submitied to the jury for resolution. Har-
bin v. Williams, 429 8.C. 1, 8 (Ct. App. 2019) (noting that recent Supreme Court case
law has “discarded the distinction between patent and latent ambiguities in deter-
mining whether the interpretation of a document is for the court or the jury”). Accord
Wheeler v. Globe & Rutgers Fire Ins. Co., 125 8.C. 320, 325 (1923) (“As a general rule,
contracts are to be construed by the Court; but where a contract is not clear, or is
ambiguous and capable of one or more constructions, what the parties really in-
tended, as a matter of fact, should be submitted to a jury.”). If patent ambiguities
were properly for the judge alone, Respondents do not explain why Judge Cole’s res-
olution of the question should trump Judge Sprouse’s—the latter of whom would have
granted summary judgment had he believed that Respondents’ interpretation was
the only reasonable one,





November 2017 Agreement’s language literally purported to release both employ-
ment and investor claims, Maryland Casually Co. v. Gaffney Mfg. Co., 93 S.C. 406
(20183), would control. A latent ambiguity exists because the document does not con-
tain “sufficient internal evidence” acknowledging the dual roles that My. White had—
such that that the parties unambiguously intended the release language to apply to
both employment and investor claims—id. at 408 (acknowledging that the plain text
of the insurance policy extended coverage to all employees but holding that properly
admissible extrinsic evidence existed “that the parties intended that [the] policy
should cover only the employees of mill No. 3). Indeed, Respondents do not deny,
much less explain away, the contemporaneous and post-signing statements that Re-
spondent Herwald made that are flatly inconsistent with Respondents’ argument that
November 2017 Agreement extinguished investor claims, too. Given that contracts
are predicated upon “an actual meeting of the minds of the parties,” Caulder v. Knox,
251 8.C. 337, 344 (1968), it would seem strange to say as a matter of law that a con-
tract means more than what the actual signatories thought it meant.

Respondents’ argument concerning Mr. White’s shares is telling. [Resp. Init. Br.
p. 32). Those shares gave him a percentage ownership claim in the enterprise, as
Respondents do not dispute. Yet Respondents continue to maintain on the one hand
that the November 2017 Agreement extinguished and all claims, yet on the other
hand maintain that it “did not dispossess him of his shares,” [Id.]. Respondents do
not and cannot point to any language in the November 2017 Agreement that would

both permit Mr. White to maintain claims to proportional ownership—such as a right





to obtain declared dividends or bring shareholder derivative suits—while also releas-
ing all claims.

In terms of patent ambiguity, “all” does not always mean “all,” as McDuffie v.
MeDuffie, 313 8.C. 397 (2008), shows. There, the Supreme Court found patently am-
biguous a parent’s promise to pay “all college expenses,” the true meaning of which
could only be resolved through consideration of extrinsic evidence. Id. at 400 (holding
that extrinsic evidence established that promise to pay “all” expenses nonetheless did
not include “transportation and incidental expenses or spending money”). Here, Mr.
White was referred to as “Bxecutive” and explicitly signed above “Kxecutive Signa-
ture” [R. p. 16875, 1680]. It is thus reasonable to interpret the document as only ap-
plying to him in his capacity as an executive, rather than as an investor.

Maybe the jury in this case will consist of twelve people like Judge Cole, who ac-
cept Respondents’ interpretation of the November 2017 Agreement. Or maybe the
jury will have twelve members like Judge Sprouse, who necessarily acknowledged
the potential evidentiary merit in Mr, White’s interpretation when he denied sum-
mary judgment.

2. Genuine Issues of Fact Existed Concerning the Tender-Back Rule.

Respondents’ argument about the tender-back rule is dependent upon the premise
that the $300,000 severance payment was given in exchange for the release provision
in the November 2017 Agreement. After all, they agree that the tender-back rule can

only ever require the “return or offer to return the consideration received in exchange





for the execution of a release....” [Rep. Init. Br. p. 33 (emphasis added)].? Thus, Re-
spondents do not dispute that South Carolina’s tender-back rule does not require re-
turn amounts that a party would be entitled to receive even absent a velease. See
Taylor, 196 S.C. at 200-01 (noting that no tender is required where a plaintiff “would
be entitled in any event to retain the money or the property received, and admittedly
due” (citation omitted)). Summary judgment was improper here because a genuine
dispute exists whether the $300,000 payment was made in consideration for the re-
lease language or whether that amount was allocated to other promises from Mr.
White.

Respondents are wrong to claim that “[n}othing in the [November 2017 Agree-
ment] indicates that the severance payment was somehow divisible between the var-
ious obligations contained in the [November 2017 Agreement].” [Resp. Init. Br. p. 37].
The November 2017 Agreement has several provisions, including: a promise of
$300,000 to Mr. White, a one-sided release from Mr. White, a non-competition prom-
ise by Mr. White, and a non-disparagement promise by Mr. White. [R. pp. 1675-78
141,3,8,10]. It would be perfectly consistent with the parties’ agreement for a jury to

allocate all $300,000 to Mr. White’s non-competition and/or non-disparagement

8 Tf nothing was given in exchange, there can be nothing to return. That is how Mr.
White undevstands Taylor v. Palmetto State Life Insurance Company, 196 S.C. 195
(1940) (requiring only “the return of whatever has been received by him under such
compromise” (emphasis added)). It is not clear how his understanding differs from
that of Respondents.





obligations. After all, the November 2017 Agreement’s severability clause does not

condition payment upon the efficacy of the release provision:

17 Severubility, Fany term, provision, covenant, or condition of this Agreement {s hetd by
weonrt of competent jurisdiction 1o be invalid, void, or unenforceable, the remuinder of the Agreemaent shali
remain in full foree and clfeet and shali be in no way affected, impaired or invalidated.

[R. p. 1679 §17]. Likewise, Respondents do not dispute that Mr. White would have
been required to return the entire $300,000 if he had breached the non-competition
provisions after his departure. [R. pp. 1690-91 {6(d)]. Furthermore, insofar as Re-
spondents claim that Mr. White's resignation rather than termination removed any
connection between his employment agreement and the release, [Resp. Init, Br. p.
35], Respondents overlook the express connection in the November 2017 Agreement,
which provided that the payments were being made “[pJursuant to Section 6(b) of the
Executive’s July 28, 2014 Employment Agreement....” [R. p. 1675 {1(a)].* Thus, at
least a scintilla of evidence exists that none of the $300,000 was actually in exchange
for the execution of [the] release...” [Rep. Init, By, p. 33], g0 as to trigger the tender-
back rule.b And if no consideration was actually given for a release, it cannot be en-

forced, as Respondents do not dispute. See Hyman v. Ford Motor Co., 142 F. Supp. 2d

4 Section 6(b) of the Employment Agreement refers to disability payments, which
have no relation to this case. Presumably, Respondents made a scrivener’s error and
meant to reference Section “6(d).” But if not, that reference to Section 6(b) constitutes
yet another ambiguity for the jury to untangle.

5 Respondents incorrectly claim that “[t]o accept White’s arguments, this Court would
have to find that none of the $300,000 severance payment applied to the Release Pro-
vision...” [Resp. Init, Br, p. 37]. But that claim confuses the role of the jury at trial
with this Court’s role, which is limited to deciding whether even a scintilla of evidence
exists on an issue of material fact.






735, 741 (D.S.C. 2001) (“Like any contract, a release given without consideration is
void.”).

In short, Judge Cole should have allowed this case to proceed to trial so that the
jury could determine whether any consideration was actually required to be returned.

3. Genuine Issues of Fact Existed as to Whether There Was Fraud in
the Inducement.

Insofar as Respondents claim that Mr. White somehow disavowed that any vepre-
sentations were made to him about resuming note payments, they ignore the emails
that were in the summary judgment record. Any silence from Respondents about the
explicit scope of the release must be viewed in tandem with Respondent Herwald’s
explicit and undisputed promises that payments on the existing Note obligations

would resume, including the following:

Froms Herwaid, Kurt

Senk: Wednesday, Novembet 29, 2017 12:15 PM
Tor White, Rick

Subject: Re: Stock Certiflcate

[ was not sure if that was sllli how you wanted to proceed on the old loans. Inferest should resume after
the first of the year, as that ¢ when MCP {s expecting to get back on interest, and they are lnked,

1will try and give you a call this afternoon, Trying to finish off the A & M stuff as fast as I can s0 we
ean finalize something with MCP and the bank.

Kurt Herwald | President

6 Thus, Respondents cannot rely upon the release language, whether procured
through fraud or not, if it was not obtained with consideration. But, as shown in the
next section, Mr, White does contend that evidence exists that it was obtained
through fraud. Respondents’ claim that he has not asserted fraud on appeal is incor-
rect, See [Resp. Init. Br. p. 38 n.7].

10





Frony Herwald, Kurt

Sent: Wadnesday, November 20, 2017 2:31 PM

Tot Whits, Rick

Subjacl: Re: Stock Certificate

That {3 fine, but T cannot make interest payments until we olear the hold with MCP. That is the tetms of

thetr notes and yours, For me 1o pay inlerest before then would bo fraud, nud they would demand it back
. from you In auy ovent. Beliove me, if T could do otherwlse, I would,

Kot Horwald§ President
[R. p. 1411]. Those explicit assurances were made on the same day that Respondent

Herwald signed the November 2017 Agreement containing the disputed release lan-

guage:

IN WITNESS WHERBOF, the parties have executed this Agreement on the date(s) set forth herein
below:

COMME

ClAKEOODSERVICE REPAIR, INC.
s I

Pt

AR A ARTAET-

CEQ

il L

By:

Is:

11/29/2017
Dt /

[R. p. 1680]. That “White has repeatedly argued that he never thought the scope of
the Release Provision in the [November 2017 Agreement] applied to the Note,” [Init.
Resp. Br, p. 40], is precisely the point. He never thought so precisely because of what
Respondent Herwald said to him, lulling him into believing that the release language
had nothing to do with his investment; if the release were actually meant to bar the
then outstanding payments under the Note, Respondent Herwald’s statements would

then be fraudulent, particularly given the expansive range of actionable fraud in this

11





state.” See generally Sullivan v. Calhoun, 117 8.C, 137, 139 (1923) (“Fraud assumes
so many hues and forms that Courts are compelled to content themselves with com-
paratively few general rules for its discovery and defeat, and allow the facts and cir-
cumstances peculiar to each case to bear heavily upon the conscience and judgment
of the Court or jury in determining its presence or absence.” (quotation omitted)).

With respect to an intent to deceive, Respondents make no attempt to offer any
innocent explanation for Respondent Herwald’s deposition admission that he inten-
tionally selected release language that would extinguish claims under the Note and
how that specific intent conflicts with his email statements to Mr. White. [R. p. 1266
(Dep. P. 159:3-7) (“Q: Okay. So is it your testimony that at the time this document
was being drafted, its intended purpose was to relieve CFR’s obligation under the
subordinated note? A: It was intended to malke it that we couldn’t be pursued for it.”)].
At least a scintilla of fraudulent intent thus exists.

Contrary to Respondents’ claims, Respondent Herward’s email assurances were
not only implicit present statements about the scope of the release language, as
shown above, but were also actionable as future promises made with no intent to
keep. Respondents do not dispute that Respondents never intended to resume any
payments. Insofar as Respondents claim that the future aspect of those statements
was not presented below, they are incorrect. In his memorandum to Judge Sprouse,

Mr. White explicitly argued that fraud was shown in part because “Herwald made

7 Of course, if the release language does not actually bar Mr. White's claims, then the
alternative claim of fraud would be moot.

12





repeated assurances to Plaintiff that the payments required under the Note were set
to resume at the first of the year after Defendants cleared a ‘hold’ with McClarty.” [R.
p. 593].

Given the issues of fact that exist as to Respondents’ fraudulent conduct, summary

judgment was improper.

B. Summary Judgment Was Improper on the Counterclaims.

1. Summary Judgment was Improper on the First Counterclaim
(Breach of the November 2017 Agreement)

a. The Filing of the Lawsuit Was Not a Breach of Contract.
i. The Issue Was Preserved.

On appeal, Mr. White has shown that genuine issues of fact exist as to whether
he committed a breach of contract when he filed this action, whether or not the release
in the Novenlbei' 2017 Agreement is valid. A failure-to-show-breach argument was
raised below in his memorandum to Judge Sprouse. [R. ». 605 (“Plaintiff has not
breached any term of the General Waiver and Release Agreement.”)]. Thus, Respond-
ents are wrong claim that he did not argue failure to establish a breach below, [Resp.
Init. Bz, at 42].

ii. No Term of the Release Prohibits Filing a Lawsuit.

Even though contracts are enforced based upon the “terms” that the parties have
chosen, e.g., S. Atl. Fin. Servs. v. Middleton, 3566 S.C. 444, 447 (2003) (citations omit-
ted), Respondents point to no actual contractual language affirmatively prohibiting

the filing of this lawsuit. Rather, Respondents want South Carolinalaw to blue-pencil

13





a release to automatically encompass a covenant not to sue. Respondents can point
to no decision under South Carolina law that so holds. Their citation to Menezes v.
WI, Ross & Co., LLC, 403 S.C. 522 (2003) is irrelevant here because the Supreme
Court was applying “Delaware law,” id. at 525. The release languagein the November
2017 Agreement here, however, must “be interpreted and enforced according to the
laws of the State of South Carolina....” [R. p. 1679]. The great weight of authority,
summarized in Mr. White’s Brief of Appellant, establishes that bargaining for a re-
lease in a contract only gets a party a defense to a lawsuit, not a contractual promise
not to sue. See, e.g., Bukuras v. Mueller Grp., LLC, 592 F.3d 255, 266 (1st Cir. 2010)
(“A release is an affirmative defense; it does not supply a defendant with an inde-
pendent claim for breach of contract.” {collecting cases)).
iii., No Attorney’s Fees Have Been Yet Awarded for a Sup-

posed Breach of the Release Because No Trial Has Been
Held Nor Any Motion for Costs Filed.

Judge Cole below approved hiability for fees and costs és a consequence of “[h]av-
ing entered summary judgmentin favor of [Respondents]” on their counterclaims, [R.
p. 35]. Accordingly, Mr. White noted in his Brief of Appellant that reversing the grant
of swummary judgment order would necessarily reverse liability for attorney’s fees,
whether via a motion for costs or as an element of damages. While Respondents claim
that My, White has somehow not contested his liability for fees, [Resp. Init. Bri. at
44], they ignore that he argued below and has argued here on appeal that he should
have a trial on his claims and/or on the counterclaims, where he expects to prevail. A

successful appeal of an order that forms a basis for an award of fees necessarily moots

14





present liability for fees predicated upon that reversed order; nothing is needed to
preserve that issue other than successfully appealing the order itself. See, e.g., Cam-
burn v. Smith, 355 8.C. 574, 581 (2003) (“An award of attorney’s fees will be reversed
where the substantive results achieved by counsel are reversed on appeal.” {(citation
omitted)); Callawassie Island Members Club, Inc. v, Dennis, 429 S.C. 493, 501-502
(Ct. App. 2019) (“Because of our reversal of the grant of summary judgment to the
Club, we also reverse the award of attorney's fees to the Club,” (citation omitted)).

2. Genuine Issues of Fact Existed on the Counterclaim for an Alleged
Breach of the Subordination Agreement.8

Respondents cannot and do not dispute that “[clommon sense and good faith are
the leading touchstones of [contract interpretation]. Wheve a construction of a con-
tract makes it unusual or extraordinary and another construction, equally consistent
with the language employed, would make it reasonable, fair, and just, the latter con-
struction must prevail.” Farr v. Duke Power Co., 265 S.C. 356, 362 (1975). Despite
that black-letter law, Respondents urge the Court to adopt a reading of a contract
that would be neither “reasonable, fair, [nor] just.” Id.

Respondents advance no business reason why the other signatory lenders or Mr.
White would have wanted to prohibit Mr. White from receiving funds from Respond-

ent Commercial Food Service Repair, Inc,, (“CFR”), in the event of CFR’s default to

8 Because summary judgment only issued below as to a “findfing] that White breached
Paragraph 9 of the Subordination Agreement,” Judge Cole did not find, much less
award, any damages. [R. p. 34]. The issue of damages will be taken up at a separate
hearing. [R. p. 85]. See also R. 56(c), SCRCP (“A summary judgment; interlocutory in
character, may be rendered on the issue of liability alone....”).

15





those lenders—while not also guarantying Mr. White notice of that default that sus-
pended CFR’s ability to pay. Even Respondents admitted that, prior to filing this ac-
tion, Mr. White had not received any notice of CFR’s default, from the lenders or from
CFRitself. [R. p. 1255 (“Q Okay. Do you have any personal knowledge, as you sit here
today and as a 30(b)(6) deponent, as to whether this Notice of Default was forwarded
to Mr. White? A I do not know that it was. I would expect not.”)]. Particularly given
that Mr. White’s promises in the Subordination Agreement were made “[tJo induce
Senior Lender and Junior Lender...to ... enter into various credit facilities for the
making of loans and extension of credit to and/or for the benefit of CFR...”, [R. p.
1651], rather than to induce any action on Respondent CFR’s part, Respondents’ in-
vocation of the non-suit provision without notice from the lenders rings hollow.®
Respondents cite no case law that would require this Court to look at the provi-

sions of Paragraph 9 in a vacuum, without reference to the notice provision of Para-
graph 3. They cannot; “a contract must be read as a whole, giving appropriate weight
to all provisions.” Yarborough v. Phx. Mut. Life Ins. Co., 266 S.C. 584, 592 (1976). To
that end, consider S. Atl. Fin. Seruvs. v. Middleton, 356 S5.C. 444 (2003), which involved
a contract that read in part as follows:

IfT am in default, the Note Holder may send me a written notice telling

that if I do not pay the overdue amount by a certain date, the Note

Holder may require me to pay immediately the full amount of principal
which has not been paid and all the interest that I owe on that amount.

9 Perhaps not surprisingly those other lenders have not joined this litigation to com-
plain about Mr, White’s suit.
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That date must be at least 30 days after the date of which the notice is
dehvered or mailed to me.

Id. at 446 (original emphasis), Our Supreme Court held that the conflicting entitle-
ment to notice rendered the contract “patently ambiguous” because “[wlhile it is pos-
sible to construe the note as simply giving rise to an option on the part of Southern
to give notice of default, the fact that it sets forth a mandatory notice provision ren-
ders it susceptible of another construction [as to whether notice was required before
accelevation].” Id. at 446. Likewise, here, Respondents should not be able to jettison
the notice provisions in Paragraph 3.

A genuine issue of fact thus exists as to whether the failure to serve the contrac-
tual notice of default excuses his filing of this action. Judge Sprouse necessavily
thought so, or else he would have granted Respondents summary judgment when
they asked him to do so. Judge Cole should have likewise found genuine issues of fact

remained,
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CONCLUSION

Because summary judgment improperly issued, this Court should reverse the
judgment below and remand for further proceedings.

Dated this 22nd day of September, 2023

TRULUCK THOMASON, LLC

s/Kimberly T. Thomason
SC Bar No.: 70179
kim@truluckthomason.com

s/Devon M, Puriefoy

Devon M, Puriefoy

SC Bar No.: 102097
devon@truluckthomason.com

3 Boyce Avenue
Greenville, SC 29601
P: 864-331-1751
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