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L INTRODUCTION

“A writ of certiorari is not a matter of right, but of sound judicial discretion ...” SCACR
242(b). As this Court has stated, “a writ of certiorari will be granted only when there are special
and important reasons, such as when there are novel questions of law; a dissent in the decision of
the court of appeals; the decision of the court of appeals is in conflict with a prior decision of this
Court; substantial constitutional issues are directly involved; or a federal question is included, and
the decision of the court of appeals conflicts with a decision of the United States Supreme Court.”
South Carolina Department of Social Services v. Benjamin, 430 S.C. 235, 844 S.E.2d 373 (2020).
None of these “special and important reasons” are articulated by the Petitioner. The Petition should
be denied on that basis alone. This Petition is simply a regurgitation of the same arguments which
were rejected by an impartial jury, the trial court and Court of Appeals. Respectfully, they are
lodged to perpetuate litigation rather than to bring closure to a decade long dispute over the
Petitioner’s conscious decision to breach a contract related to the sale of commercial property in
Charleston, South Carolina. The Petitioner was not then, nor is it now entitled to any of the relief
sought.

IL. COUNTER-STATEMENT OF THE CASE!

This action surrounds a contract for the sale of real property known as 438 King Street in
Charleston County, South Carolina and having TMS# 460-16-02-066 (“the Property”). [R. p. 9,
p. 39, p. 288]. Respondent, Buck Investments, LC (“Buck™) sought to purchase the Property from

Appellant, ROA, LLC (“ROA”). [R. p. 9, p. 75, p. 288].

! Respondent agrees with Petitioner’s procedural history set forth in its Statement of the Case
section. Respondent, however, diverges from Petitioner’s recount of the “Statement of Facts”
which should be considered on appeal.



Buck and ROA began discussions regarding the sale of the Property in or around November
2012. [R. p. 73]. On or about March 20, 2013, Deborah Rice-Marko (“(Rice-Marko™), executed a
contract on behalf of ROA, LLC (“ROA”) to sell the Property. [R. p. 75, p. 144, p. 288]. The
purchase price for the Property was $3.5 million. [R. p. 73, p. 144, p. 288]. The existence of a
valid contract was never disputed. [R. p. 235].

Buck supplied earnest money of $50,000.00 to the designated escrow agent for this
transaction. [R. p. 75, p. 80, p. 316]. The closing on the Property was set for April 3, 2013. [R. p.
78]. ROA failed to close on the Property on April 3, 2013, or thereafter, despite indicating that it
was willing to close. [R. pp. 90-95, pp. 321-324, p. 327]. At no time prior to the closing dates did
ROA disclose to Buck that there was potentially an impediment to the closing. [R. p. 93, p. 127,
pp. 141-142]. ROA ultimately failed to close the sale of the Property, and Buck notified ROA of
its obligation to cure the default under the contract. [R. p. 91, p. 320]. After the default of ROA,
its lender, PNC Bank, NA (“PNC”) asserted rights in the real property based on its alleged
mortgage interest, and filed a foreclosure action, styled as PNC Bank, N.A., successor to RBC Bank
(USA) v. Liberty Cottages, et al, C.A. No.: 2013-CP-10-2624 (“foreclosure action”). [R. pp. 190-
191, p. 316].

Buck filed the instant action on August 2, 2013. [Compl.]. A trial began on July 23, 2018.
[R. p. 62]. During the trial, it was conceded that at all times Buck was ready, willing, and able to
perform on the contract. [R. pp. 90-91, p. 420]. During the trial, no evidence was presented that
prior to the contract being signed, ROA disclosed it was in financial distress, despite there being
significant issues. [R. pp. 145-153, p. 302, p. 306, p. 328]. This information was not disclosed to
Buck. [R. p. 154]. At all times, Buck was aware of the existence of a mortgage on the property,

but at no time was it disclosed to Buck that ROA was in arrears on its financial obligations, that it



was potentially unable to perform its obligations at closing, or that the lender would not agree to
release its encumbrances on the Property. [R. p. 85, pp. 145-153]. Instead, at all times, Buck was
left to believe that ROA intended to sell the Property, despite ROA’s knowledge of its financial
constraints. [R. pp. 85-93, pp. 150-152, p. 302, p. 306, pp. 317-319, pp. 322-324]. ROA contended
that the defense of impossibility was applicable and should be decided by the jury. [R. pp. 238-
239].

The sole cause of action submitted to the jury was for breach of contract. [R. pp. 260-272].
The trial court granted a directed verdict against ROA’s impossibility defense, as well as equitable
estoppel, but allowed the defense of waiver to be considered by the jury. [R. pp. 232-253]. Buck
knew a mortgage was on the property but was never told it was in arrears and the land records
would not reveal that fact. [R. pp. 84-85, p. 146]. The jury properly rejected ROA’s defense and
returned a verdict on July 25, 2018, in favor of Buck for $900,000.00. [R. p. 6]. Post-trial motions
for INOV by ROA were properly denied. [R. p. 7].

A timely appeal was filed by ROA. An oral argument occurred on March 2, 2021. A
unanimous unpublished opinion affirming the trial court was entered June 21, 2023, by the Court
of Appeals. A petition for rehearing followed which was denied August 15, 2023.

III. COUNTER-STATEMENT OF QUESTIONS PRESENTED FOR REVIEW

L. Whether the Circuit Court properly directed a verdict against ROA, LLC’s impossibility
defense?

1I. Whether the Circuit Court properly denied ROA, LLC’s motion for Judgment
Notwithstanding the Verdict regarding the defenses of waiver and estoppel following a jury
verdict which rejected these defenses?

IV. STANDARD OF REVIEW

“A writ of certiorari is not a matter of right, but of sound judicial discretion, and will be

granted only where there are special and important reasons.” SCACR 242(b). As this Court has



stated, “a writ of certiorari will be granted only when there are special and important reasons, such
as when there are novel questions of law; a dissent in the decision of the court of appeals; the
decision of the court of appeals is in conflict with a prior decision of this Court; substantial
constitutional issues are directly involved; or a federal question is included, and the decision of the
court of appeals conflicts with a decision of the United States Supreme Court.” Benjamin, 430
S.C. 235, 844 S.E.2d 373.

“When reviewing the trial court's ruling on a motion for a directed verdict . . ., this Court

must apply the same standard as the trial court . . ..” Shenandoah Life Ins. Co. v. Smallwood, 402

S.C. 29, 34-35,737 S.E.2d 857, 859-60 (S.C. Ct. App. 2013). “On appeal from an order granting
amotion for a directed verdict, therefore, the appellate court must determine whether it would have
been reasonably possible for the jury to return a verdict for the party opposing the motion.” Id. at

860.

“On review from a trial court’s denial of a motion for INOV, this Court applies the same
standard as the trial court and views the evidence and all reasonable inferences in the light most

favorable to the nonmoving party.” Allegro. Inc. v. Scully, 418 S.C. 24, 32, 791 S.E.2d 140, 144

(S.C. Ct. App. 2016) (citing Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 28, 602 S.E.2d 772, 782

(S.C. 2004). “Only the grounds raised in the directed verdict motion may properly be reasserted
in a JNOV motion. A motion for a JNOV is merely a renewal of the directed verdict motion.”

RET Management Co. LLC v. Tinsley & Adams LLP, 732 S.E.2d 166, 170-71 (S.C. 2012). The

trial court must deny a motion for a directed verdict or INOV if the evidence yields more than one
reasonable inference, or its inference is in doubt. Id. at 171. “Moreover, “[a] motion for INOV
may be granted only if no reasonable jury could have reached the challenged verdict.” Id. “In

deciding such motions, neither the trial court nor the appellate court has the authority to decide



credibility issues or to resolve conflicts in the testimony or the evidence.” 1d. Finally, “[a] motion
for judgment notwithstanding the verdict is a renewal of the directed verdict motion and cannot

raise grounds beyond those raised in the directed verdict” motion. Id. (citations omitted).

V. ARGUMENT

I. WHETHER THE CIRCUIT COURT PROPERLY DIRECTED A VERDICT
AGAINST ROA, LLC’S IMPOSSIBILITY DEFENSE?

The burden of proving impossibility rested with ROA. Hawkins v. Greenwood Dev. Corp.,

328 S.C. 585, 593, 493 S.E.2d 875, 879 (S.C. Ct. App. 1997) (citations omitted). ROA provided
no testimony regarding its alleged inability to pay an “ascertainable sum of money” to satisfy the
bank’s mortgage. Indeed, as noted by the trial judge, ROA provided “absolutely no testimony . .
.of that.” [R. p.237]. No representative of PNC testified. [R. pp. 63-65]. Rice Marko offered no
testimony regarding ROA’s financial condition, or even her own. [R. pp. 143-197]. Furthermore,
ROA did not move for directed verdict against Buck on impossibility, but rather, stated “we believe
that issue should go to the jury.” [R. pp. 238-239]. ROA cannot ask for relief it did not seek at

directed verdict in the context of either a INOV or appeal. RET Management, 732 S.E.2d at 170-

71. The Court of Appeals correctly held that the relief sought in this appeal is not preserved,
because ROA did not move for a directed verdict in its favor on the issue of impossibility.
Petitioner is not seeking a new trial, but rather, is seeking the entry of judgment in its favor. This
relief was not requested at trial and cannot now be the relief granted because it was not preserved.

Id. [Court of Appeals Opinion at p. 5 n.4].!

! Petitioner’s argument that “whatever doesn’t make any difference, doesn’t matter” actually
amplifies Buck’s position and the Court of Appeals decision [Petition at 17]. Here, Petitioner is
asking not for a new trial, but rather to direct a verdict in its favor. At no point did Petitioner
seek that relief at trial. As a result, it absolutely “make[s a] difference” and “does[] matter”.
McCall v. Finley, 294 S.C. 7, 4, 362 S.E.2d 26, 28 (S.C. Ct. App. 1987). Just as Petitioner

5



In turning to the merits of the impossibility defense, the trial court was correct to direct a
verdict, because ROA’s inability to furnish money to a third party does not excuse its performance

of the contract it entered with Buck. Morin v. Innegrity, LLC, 424 S.C. 559, 819 S.E.2d 131 (S.C.

Ct. App. 2018). The trial court’s reliance on Morin was proper and it is on point.

Morin started a business out of his home and founded Innegrity. Id. at 135. It later added
investors in exchange for ownership and an employment agreement with Morin. Id. The
employment agreement included a promise that Innegrity would remove Morin as a guarantor of
the company’s loans if he was fired without cause. Id. Innegrity struggled through the recession,
and Morin personally guaranteed loans in an effort to raise additional capital. Id. ‘As Innegrity
continued to struggle, the board fired Morin without cause, and defaulted on loans that he
guaranteed, subjecting Morin to lawsuits. Id. Morin filed a breach of contract claim against
Innegrity after being terminated without cause in the face of an employment agreement. Id. In
part, Innegtrity asserted that it was an impossibility to remove Morin as a guarantor on the loans
he personally guaranteed and sought reversal of its JNOV motion at trial. Id. Innegrity alleged
that it “conclusively established its affirmative defense of impossibility of performance at trial by
showing the company was insolvent at the time of Morin's termination, and that the lenders in

question had rejected their request to remove Morin from his guarantees.” Id.

The Court of Appeals disagreed with Innegrity and held that the impossibility defense

failed as a matter of law as it applied to the alleged financial inability to perform, and the acts of

cannot now ask for a new trial they cannot ask for judgment in their favor because that relief was
never sought. “An appellate court cannot address an issue unless first raised by appellant and
ruled on by the trial judge.” Thomasko v. Poole, 349 S.C. 7, 10, 561 S.E.2d 597, 598 (S.C.
2002) (citations omitted).




third parties. Id. at 136-137 (emphasis added). As it related to the acts of third parties, the court

disagreed that performance was rendered impossible, stating:

“Equally unavailing is Innegrity's claim it was "impossible" to force the lenders to
remove Morin's obligations. Innegrity assumed the risk it would be able to relieve
Morin of the guarantees, whether by making alternative arrangements with the
lender or paying off the loan. Even the most generous interpretation of impossibility
will not save a contracting party who bargains for his own folly by guaranteeing
performance despite impracticability. This is the lesson of Holmes' rainmaker. See
supra Farnsworth, Farnsworth on Contracts, § 9.6 at 643. See also Restatement
(Second) of Contracts § 261 (1981), cmt. c.” Id.

The Morin case mirrors that of ROA’s assertion of impossibility in this action. Here, ROA asserts
it is impossible to perform because either they cannot pay the difference in the amount of the
contract (to be paid by Buck), or PNC will not release them from the mortgage so as to convey

clear title. This ignores three key points.

First, PNC is a third party to the contract and cannot form the basis for impossibility per
Morin. Second, ROA’s alleged inability to secure other financing to fill any shortfall between that
which Buck was willing to pay and what was demanded by PNC cannot be the basis the defense
per Morin. Third, even if ROA had no monetary means to satisfy PNC, it provided no evidence
of that at trial as noted during directed verdict. [R. pp. 237-239]. The Morin court makes clear
that South Carolina law does not recognize the defense of impossibility for an alleged financial

inability to perform, or the alleged inability to force a third party to perform.

The holding of Morin is based upon sound South Carolina law and legal principles.

Generally, if a party by his contract charges himself with an obligation possible to be performed,
he must make it good unless its performance is rendered impossible by an act of God, the law, or
other party. Jones v. Bates, 241 S.C. 189, 127 S.E.2d 618 (S.C. 1962); 17 Am.Jur.2d Contracts §

404 (1964). Subjective impossibility, possibility which is personal to the promisor and does not



inhere in the nature of the act to be performed, does not excuse nonperformance of a contractual

obligation. B's Co. v. B.P. Barber & Assoc.. Inc., 391 F.2d 130 (4th Cir.1968) (applying South

Carolina law). “Accordingly, the fact that one is unable to perform a contract because of his
inability to obtain money, whether due to his poverty, a financial panic, or failure of a third party
on whom he relies for furnishing the money, will not ordinarily excuse nonperformance in the

absence of a contract provision in that regard.” Moon v. Jordan, 301 S.C. 161, 164, 390 S.E.2d

488, 490 (S.C. Ct. App. 1990). Any alleged inability to financially perform by ROA does not

create a legal impossibility to excuse ROA’s legal liability.

Furthermore, ROA’s argument that there was no “ascertainable sum of money” that PNC
would accept to release the Property to Buck is factually inaccurate. Factually, it was presented at
trial that ROA reached an agreement with PNC to release the Property for $4 million. [R. pp. 176-
179, p. 399, p. 418]. Prior to the trial, a letter of intent to purchase was submitted to ROA for
$5.125 to sell the property, which is obviously more than was necessary to release the Property.
[R. pp. 176-179, p. 399, p. 418]. Thus, the very premise for which they base their argument is

flawed — factually. [R. pp. 176-179, p. 399, p. 418].

ROA relies on an intermediate court of appeals case from Arkansas, Serio v. Copeland

Holdings, LL.C, 2017 Ark. App. 280, 521 S.W.3d 131 (Ark. Ct. App. 2017), for its position that
impossibility applies in the context of a third-party lienholder. First, this opinion is not binding

on this Court. Second, it is in direct contravention to the holding in Morin. Third, it was decided

before Morin. Fourth, even considering Serio, Arkansas requires that the person claiming
impossibility “must show that he took virtually every action within his power to perform his duty
under the contract. It must be shown that the thing to be done cannot be effected by any means.”

Id. at 138. There was no testimony by ROA as to what was performed, attempted to be performed,



or any effort by ROA to perform prior to closing, other than vague “negotiations” with PNC which
were never disclosed to Buck or even the context of those negotiations at trial. [R. p. 93, p. 127,

pp. 141-142, pp. 143-197].

Lastly, ROA cites another intermediate appellate court opinion, Olbum v. Old Home

Manor, Inc., 313 Pa.Super. 99, 459 A.2d 757 (Pa. Super. Ct. 1983), as supportive of their defense

of impossibility. As with Serio, supra, Olbum is not binding on this court, nor is it particularly
persuasive. Putting aside the fact that Olbum was never cited at trial, its central purpose is to
release a continuing contractual obligation to pay funds following exhaustion of coal supplies.
Here, it has no application because there is no evidence that ROA was unable to provide money to
PNC to satisfy any encumbrance. There was simply no evidence to support the notion of
impossibility and the arguments presented are insufficient under Morin. It is no mystery that the
property was encumbered which Buck acknowledged at trial. [R. pp. 84-85]. ROA, however,
never disclosed any reason why it was unable to close on April 3, 2013, nor did it provide any
testimony regarding any inability to satisfy PNC. [R. p. 154]. The closing date was to occur on
April 3, 2013, but the foreclosure action did not commence until May 2013, thus, the existence of
the foreclosure action cannot be a legal excuse, because it did not exist at the time the closing was
to occur. Any argument that Buck should have been aware of an undisclosed impediment to
closing is unsupported in the Record, unsupported by the facts, and unsupported by the timeline
of events leading up to the admitted breach of contract. [R. p. 78, p. 85, p. 93, pp. 145-154, p. 302,
p. 306, p. 328, p. 420]. Furthermore, the argument ignores the fact that Buck was ready, willing,
and able to perform on the deal all the way up to and including trial and sought specific
performance. [R. pp. 198-228]. Factually, it was presented at trial that ROA reached an agreement

with PNC to release the Property for $4 million. [R. pp. 176-179, p. 399, p. 418]. Prior to the



trial, a letter of intent to purchase was submitted to ROA for $5.125 to sell the property, which is

obviously more than was necessary to release the Property. [R. pp. 176-179, p. 399, p. 418].

Thus, the impossibility defense was inapplicable and Olbum does not support Petitioner otherwise.

The Court should affirm the granting of a directed verdict in favor of Buck on the defense
of impossibility. Further, as ROA never asked for a directed verdict on the defense of impossibility

in its favor, it cannot do so now as it was not preserved. RFT Management, 732 S.E.2d at 170-71.

IL. WHETHER THE CIRCUIT COURT PROPERLY DENIED ROA, LLC’S MOTION
FOR JUDGMENT NOTWITHSTANDING THE VERDICT REGARDING THE
DEFENSES OF WAIVER AND ESTOPPEL FOLLOWING A JURY VERDICT
WHICH REJECTED THESE DEFENSES?

“Waiver is a voluntary and intentional abandonment or relinquishment of a known right.
It may be expressed or implied by a party's conduct, and it may be applied to bar a party from

relying on a statute of limitations defense.” Parker v. Parker, 313 S.C. 482, 487, 443 S.E.2d 388,

391 (1994) (citation omitted). The party asserting waiver has the burden of proof. SPUR at

Williams Brice Owners Ass'n, Inc. v. Lalla, 415 S.C. 72, 91, 781 S.E.2d 115, 125 (S.C. Ct. App.

2015). “Generally, the party claiming waiver must show that the party against whom waiver is
asserted possessed, at the time, actual or constructive knowledge of his rights or of all the material
facts upon which they depended.” Id. For a party to waive a right, the party must have known of

the right and known that the right was being abandoned. King v. James, 388 S.C. 16, 30, 694

S.E.2d 35, 42 (S.C. Ct. App. 2010). The determination of whether one's actions constitute waiver

is a question of fact. Id.

The “[e]ssential elements of estoppel as related to the party claiming the estoppel are: (1)
lack of knowledge and of means of knowledge of truth as to facts in question; (2) reliance upon

conduct of the party estopped; and (3) prejudicial change in position.” Zabinski v. Bright Acres

10



Assocs., 553 S.E.2d 110, 114 (S.C. 2001). The “[e]lements of equitable estoppel as to the party

estopped are: (1) conduct by the party estopped which amounts to a false representation or
concealment of material facts; (2) the intention that such conduct shall be acted upon by the other

party; and (3) knowledge, actual or constructive, of the true facts.” Id.

In this action, ROA asserts that the doctrines of waiver and estoppel precluded Buck from
arguing that the ROA breached any obligation to Buck under the contract. ROA takes the position
that Buck had an obligation under the contract to inspect the title to the property, which would
have evidenced a mortgage recorded by PNC Bank, and thus provided Buck the opportunity to
demand ROA prove to Buck that PNC Bank was going to consent to the transfer of the property.
Buck admits it did this. [R. pp. 84-85]. However, such an inspection would not reveal whether

any loan on the property was in default. [R. pp. 84-85, p. 146, p. 152].

Essentially, ROA wants Buck (and the judiciary) to ignore the duty of good faith and fair

dealing implicit in every contract which was owed to Buck. Crenshaw v. Erskine College, 424

S.C. 287, 818 S.E.2d 218 (S.C. Ct. App. 2018). ROA implicitly wants to shift any personal
responsibility it had in disclosing pertinent facts surrounding the status of the property which could
have only been known to ROA at the time of contract to Buck. There has not been any evidence
presented that Buck waived its rights under the contract. There was no evidence of an intentional
relinquishment of a known right by Buck. ROA conceded at trial that Buck was at all times ready,
willing, and able to perform the contract. Mrs. Rice-Marko testified at trial that she had knowledge
of the threat of foreclosure at all relevant times and failed to notify Buck of the same. [R. pp. 145-
153, pp. 302-312, p. 328]. ROA was the only one with knowledge about the true condition of the
mortgages and the threat of foreclosure and did not disclose that information to Buck, despite that

obligation being clearly set forth in the contract. Furthermore, Buck sought specific performance

11



on this contract all the way up to and including during trial. [R. pp. 198-228]. As such, it cannot
be said that Buck waived its rights by failing to inquire about a fact that was intentionally withheld

from Buck.

As set forth above, the doctrine of equitable estoppel does not apply in this instance. The
law first requires that the party claiming estoppel lacks the knowledge or means of knowledge of
truth as to facts in question. Here, ROA knew the real facts. [R. pp. 150-154, p. 302, p. 306, p.
312, p. 328]. ROA does not contend that it lacked knowledge in this case which led them to rely
on something Buck knew and withheld which resulted in a prejudicial change in ROA’s position.
To the contrary, it was Buck that relied on ROA, and had Buck known of the threat of foreclosure
it would not have continued with the contract/deal. [R. p. 91, p. 110]. Likewise, ROA did not
allege that Buck made any false representation or concealment of facts with the intention that ROA
act upon it. Again, the crux of this case is that ROA — not Buck — failed to disclose the true facts
to Buck. [R. pp. 145-153]. The doctrines of waiver and estoppel are inapplicable to this matter,
and the trial court was correct in refusing equitable estoppel [R. pp. 252-253] and allowing the

waiver issue to proceed to the jury [R. pp. 260-272].

Nonetheless, even if waiver was applicable, the trial court properly denied ROA’s motion
for directed verdict and JNOV on the issue, because the evidence presented did not establish as a
matter of law waiver or estoppel. Put another way, the evidence provided more than one
reasonable inference that Buck did not waive its rights under the contract, nor that Buck should be
estopped from asserting its rights under the contract. The waiver defense was allowed to be
presented to the jury and was properly rejected. [R. pp. 260-286]. Accordingly, the denial of

ROA’s motion for INOV as it relates to waiver and estoppel should be affirmed.
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VI. CONCLUSION
The decision of the Court of Appeals is in full accord with the decisions of this Court and
involves no novel question of law. There is no dissent among the Court of Appeals, nor does the

Petition enumerate any constitutional issues. The writ should be denied.
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