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Respondents’ return in opposition to Petitioners’ joint motion to consolidate misses the
mark. Respondents contend that the legal issues are not the same by explaining how the facts in
each case are distinguishable. While Petitioners agree that Respondents’ arguments would
preclude consolidation of cases like these for trial, the arguments made do not go to the proper
legal test in this Supreme Court context. This Court has decreed it proper, under Rule 214,

SCACR, to consolidate appeals for merits disposition where “they involve the same legal issues.”

Crawford v. Cent. Mortg. Co., 404 S.C. 39, 44, 744 S.E.2d 538, 540 (2013) (emphasis added).
Thus, the touchstone of consolidation for oral argument in South Carolina’s appellate courts
centers on the degree of similarity of the legal issues involved, not whether the cases involve the

same facts.

The now limited number of legal issues in the appeals before this Court on certiorari
regarding these two mesothelioma judgments satisfy that test. The issue on appeal on the
allocation of settlement proceeds question in both cases is whether Respondents’ private,
unilateral, and non-binding allocation of settlement proceeds to avoid a complete setoff is in
accordance with law. The legal issue regarding the new trial nisi additur question in both cases is
whether the circuit court improperly substituted its judgment for the jury’s, absent a compelling
reason for doing so. This Court will be addressing the issue of whether and to what extent a trial
court’s discretion in the additur context rises to the level of an abuse of discretion. It will also be
considering, in both cases, whether speculation may play a role in a decision to order a new trial
nisi additur. It makes sense for purposes of judicial uniformity and efficiency to concurrently

consider these questions, which, if not identical, are substantially similar.

There is also a sufficient legal connection on the issue of substantial factor causation. This

Court granted certiorari on this question in Edwards, but not Jolly. However, the Edwards



Respondent contends that the denial of certiorari on this issue in Jolly is dispositive of the causation
issue in Edwards. Petitioners disagree, but this preclusion legal issue exists with respect to both
cases.

Respondents do not dispute these fundamental points of legal commonality. Respondents
instead recite different record facts below and summarily conclude that such differences are
significant and will affect this Court’s review. But simply making that broad assertion does not
make it so. Respondents do not- and cannot- explain how or why consolidation for oral argument
will unfairly prejudice either of them. Accepting Respondents’ suggestion of how Rule 214 should
be applied, coupled with the reality that each case has its own record, would result in no legal
issues in separate matters being proper for oral argument consolidation at all. But that cannot be
the core purpose of Rule 214. Instead, the Rule’s purpose, as evidenced here, is to encourage
concurrent and judicially efficient decisions on the same important legal issues to guide the bench

and bar.
Respondents in Jolly state in their Return “[t]he legal questions accepted for review are

not overlapping, but are highly case-specific and should be considered separately on their own
merits.” While it cannot be disputed that Jolly and Edwards have their own facts, and that each
will be decided on their own merits, this point again does not go to the test here for consolidation
for oral argument purposes. There is no reason to consider the same or substantially similar legal
questions presented in Edwards and Jolly “separately” as urged by the Jolly Respondents.
Instead, under Rule 214, SCACR, this Court has the discretion to, and should, consider those
issues concurrently. Accordingly, the Court should consolidate Appellate Case Nos. 2022-000272

and 2022-001574 for oral argument and for concurrent decisions.
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