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REPLY ARGUMENT

As a preliminary matter, Respondent HHE’s Brief misrepresents the Record in this case,
selectively omitting facts which are essential to this Court’s review. First, Respondent refers to
the subject home as an “as is” purchase, intimating that Ms. Rankin purchased the home subject
to any and all defects, including the EIFS stucco defect—a defect which HHE indisputably failed
to correct at any point during its admitted six-year and eleven-month engagement at the property.
A review of the Contract of Sale, however, establishes that “as is” in this case refers to “normal
wear and tear” and expressly excludes any structural damage or habitability issues. (Contract of
Sale, para 8, R. ). The contract specifically provides that “the structure shall be reasonably
sound” and that “[t]he property shall be habitable.” (R. at Ibid). Contrary to HHE’s intimations,
the “as is” provision contained in the Contract is subject to these express limitations, which are
contained in the provision itself: “‘As is” means the property shall be conveyed in the condition
existing on the Effective Date, subject to the terms of this Contract.” (R. at Ibid, emphasis
added).

Further, even if the Contract of Sale did not contain these express limitations, which it
clearly does, HHE has no standing to enforce the terms of a contract to which it was not a party
or third-party beneficiary. “Generally, a third person not in privity of contract with the
contracting parties has no right to enforce a contract.” Wogan v. Kunze, 366 S.C. 583, 604, 623
S.E2d 107, 119 (Ct. App. 2005). Here, Respondent’s Brief attempts to hide behind the
misinterpretation of an inapplicable contract to which it was neither a party nor intended
beneficiary.

Second, Respondent’s Brief attempts to divert attention away from the central issue in

this appeal by focusing on Respondent’s pretreatment of the property. (Respondent’s Initial



Brief, p. 7). This is a red herring. The central issue in this appeal is whether the lower court
erred in granting HHE’s Motion for Summary Judgment where the parties presented conflicting
evidence—from different employees at Department of Pesticide Regulation—as to whether HHE
failed to address a high-risk pathway for termite activity during its inspections of the property in
violation of the South Carolina Pesticide Control Act. HHE readily admits that it provided a
termite warranty for prior owners of the Residence from June 1, 2005 to April 27, 2012.
(Respondent’s Memo in Support, p. 1, R._ ). The Report of Structural Pest Inspection from
DPR Investigator Kristin Lenox-Rustin sets forth her first-hand observations that EIFS stucco
was in contact with the ground, evidence that HHE had failed to address this issue at any time
during its six year and eleven-month involvement with the property. This official DPR Report—
which has neither been withdrawn nor amended since—expressly states, “Hilton Head
Exterminators failed to address EIFS ground contact.” (Report, emphasis added R. ).

The Pesticide Program Chief at DPR expressly affirmed Investigator Lenox Rustin’s
findings and advised HHE that “standards for Prevention and Control of Wood Destroying
Organisms were not properly completed as required by the Rules and Regulations for the
Enforcement of the South Carolina Pesticide Control Act.” (R._ ). This official letter, which has

also neither been amended nor withdrawn, expressly states, “Hilton Head Exterminators failed to

address EIFS ground contact.” (Letter, emphasis added, R. ). Here, summary judgment is not
appropriate because a genuine issue of material fact exists as to whether HHE was negligent in

carrying out its inspections of the property, having failed to address the EIFS ground contact

! Respondent’s Brief attempts to draw attention away from its own failure address the EIFS
ground contact issue during its nearly seven-year engagement at the property by noting that
Terminix also received a letter from DPR. This is, again, another diversionary tactic. The fact
that Terminix received a similar letter does not absolve HHE of its duty to comply with the
South Carolina Pest Control Act and properly carry out its inspection of the subject property
during the period in which it was engaged.



during its engagement at the property.

Additionally, summary judgment is not appropriate because a reasonable inference can
drawn from both the official DPR Report and official DPR Letter that HHE’s failure to properly
address the EIFS-ground condition caused and/or contributed to the termite infestation at the
property. This is a more than just a reasonable inference. As the official DPR Report states,
“Formosan subterranean termite, like other subterranean termites, must maintain contact with the
ground in order to obtain moisture.” (Report, p. 2, R. ). Here, “[t]he evidence and all
reasonable inferences must be viewed in the light most favorable to the non-moving party.”
Fleming v. Rose, S.C. 488, 493-94, 567 S.E.2d 857, 860 (2002). Viewed in this light, a
reasonable inference can be drawn from the fact that Ms. Lenox-Rustin observed EIFS stucco in
contact with the ground—itself evidence that HHE had not properly addressed this high-risk
pathway for termite activity during its earlier inspections. Indeed, it would be speculative to
assume that the EIFS grade issue had somehow spontaneously appeared after HHE’s
involvement with the property.

Third, HHE’s Brief suggests that the prior owners’ failure to renew their termite warranty
somehow absolves HHE from its obligation to have properly inspected the property during the
time it was engaged. Respectfully, this is not a cogent argument, particularly when it concerns
the issue of summary judgment. “The defense of intervening third-party negligence ordinarily
presents a question of fact for the jury and only rarely becomes a question of law for the court to
determine.” Dawkins v. Sell, 434 S.C. 572, 582, 865 S.E.2d 1, 6 (Ct. App. 2021). Here, a
material question of fact exists as to the degree to which HHE’s failures caused and/or
contributed to the termite infestation and damages. It was error for the Court to find—as a

matter of law—that a mere break in services is an intervening and superseding cause of



Appellant’s damages, particularly where a reasonable inference can be drawn from the evidence
that HHE’s failure to address EIFS ground contact caused and/or contributed to the extent of
termite infestation and damage to the home.

Additionally, Respondent’s Brief erroneously contends that that the affidavits submitted
in support of its Motion in Support of Summary Judgment are “uncontradicted evidence” and
that “No evidence exists showing that HHE violated any state laws, regulations, standards of
care, or industry standards as they relate to pest control operators.” (Respondent’s Brief, p. 4,
R. ). Respondent’s contention is, again, directly contradicted by the record, as both the official
DPR Report and official DPR Letter—the only official DPR documents in the record—establish
that HHE violated the South Carolina Pesticide Control Act, failing to address EIFS ground
contact at the home. (DPR Report, R. , Letter, R. ). “Even when there is no dispute as to
evidentiary facts, but only as to the conclusions or inferences to be drawn from them, summary
judgment should be denied.” USAA Property and Cas. Ins. Co. v. Clegg, 661 S.E.2d 791, 796,
377 S.C. 643 (2008). Here, summary judgment is not appropriate because there is clearly a
dispute as to what conclusions can be drawn from the DPR Report and Letter.

Respondent’s Brief also conveniently ignores the timing of its affidavits and
identification of witnesses. Notably, HHE filed the underlying Motion for Summary Judgment
on June 12, 2022, summarily stating, “There is no genuine issue as to any material fact for the
negligence and breach of implied warrant of workmanship causes of action asserted by Plaintiff
against Defendant.” (Motion for Summary Judgment, R. ). However, HHE did not attach any
affidavits in support if its motion at the time of its filing as required by Rule 6(d), SCRCP, which
specifically states, “When a Motion is to be supported by Affidavit, the Affidavit shall be served

with the motion.” (Emphasis added). Instead, HHE waited until August 11, 2022, just four days



(two business days) before the scheduled hearing, to file a Memorandum in Support for
Summary Judgment, attaching the subject affidavits.> Accordingly, HHE’s contention that
“Appellant did not counter the opinions of these experts” is specious at best and undermined by
its strategic decision to withhold the affidavits from Appellant in the first place. Respondent’s
contention that that these affidavits are “uncontradicted evidence” is also directly undermined by
the fact that Appellant’s attorney submitted both the official DPR Report and official DPR Letter
from the Pesticide Program Chief Oakey with the Memorandum in Opposition to Summary
Judgment, both of which find that HHE violated the South Carolina Pest Control Act and failed
to address EIFS ground contact. (Memorandum, R. ).

Additionally, the mere fact that Mr. DeLorenzo would have “also agreed to not issue any
letter to HHE” does not change the fact that the Department of Pesticide Regulation did in fact
issue an official letter and official report finding that HHE had violated the South Carolina Pest
Control Act and failed to address EIFS ground contact at the home. (DeLorenzo Affidavit, para
13, emphasis added R. ). The issuance of these official DPR documents, even when taken
alone, creates a material issue of genuine fact as to whether HHE was negligent in carrying out
its inspection of the property. Certainly, a reasonable inference can be drawn that HHE’s failure
to address EIFS ground contact caused and/or contributed to the termite infestation and damages.

Finally, HHE’s inability to produce documentation demonstrating whether any prior
owners waived the EIFS-ground-contact condition at the residence has no bearing on summary
judgment, particularly where HHE destroyed all of its records relating to services it rendered at

the property. In fact, “Waiver is a question of fact for the finder of fact,” and, therefore, clearly

2 Dr. Nolan’s affidavit had been obtained on August 3, 2022, but then withheld until the 11,
(Affidavit, R. ). Additionally, Mr. DeLorenzo’s affidavit was obtained on August 9, 2022, but
then also withheld for a few days. (Affidavit, R. ).



not a matter that is appropriate at the summary judgment stage of litigation. See Rwe Nukem
Corporation v. Ensr Corporation, 644 S.E.2d 730, 373 S.C. 190 (2007), citing Parker v. Parker,
313 S.C. 482, 487, 443 S.E.2d 388, 391 (1994). As stated in Appellant’s Brief, the fact that
HHE may have been statutorily authorized to destroy its records, does not preclude it from
saving documentation, which could later absolve it from liability. While HHE’s failure to follow
best practices as to records retention may have a bearing on its ability to defend itself, it has zero
bearing on a motion for summary judgment, where “[t]he evidence and all reasonable inferences
must be viewed in the light most favorable to the non-moving party.” Fleming v. Rose, S.C. 488,
493-94, 567 S.E.2d 857, 860 (2002).

CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Honorable Court grant
her appeal, reverse the lower court’s order granting summary judgment, and remand this case for
a trial on the merits. It was error for the lower court to grant summary judgment where
Appellant submitted evidence that Respondent Hilton Head Exterminators, Inc. had failed to
address a high-risk pathway for termite activity in violation of the South Carolina Pesticide
Control Act. Both the Report of Structural Pest Inspection issued by DPR Investigator Lenox-
Rustin and the letter issued by DPR Pesticide Program Chief Ryan Okey create a genuine issue
of material fact as to whether HHE was negligent in carrying out inspections of the property.

Even if there was not a dispute as to the evidentiary facts, there is still a dispute as to
what inferences can be drawn from the facts making summary judgment inappropriate in this
case. Further, HHE owed a duty to properly carry out its professional services. It was
foreseeable that its failure to address the EIFS stucco ground contact condition would have a

damaging effect on the home and affect subsequent purchasers of the property. Finally, as set



forthin Appellant’s Brief, it is settled law that where a person holds himself out as specially
qualified to perform work of a particular character, there is an implied warranty that the work
which he undertakes to do shall be of proper workmanship and reasonably fitted for its intended
purpose. There is a genuine issue of material fact as to whether HHE breached this duty when it
failed to address the EIFS stucco ground contact condition at any point during its six year and
eleven-month involvement with the property. This case was not appropriate candidate for

summary judgment and deserves a trial on the merits.
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