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STATE OF SOUTH CAROLINA )

‘ ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK y  SIXTEENTH JUDICIAL CIRCUIT

Deutsche Bank Ii\’ational Trust

) Case No. 2012-CP-46-03040

Company, as Trustee for J.P. Morgan )
Mortgage Acquisition Trust 2007-CHL. )
Asset Backed P?ss Through Certificates, )
Series 2007-CHIl. )
)

Plaintitf, ) Order Granting Plaintiff’s =~

) Motion to Dismiss < - oo

) 200 &

Cora B. Wilks, David C. Wilks, Chase ) S

Bank USA, N.A., and Midland Funding, ) T N 2

LLC, ‘ ) <ol =

Defendants. ) o9
)

This matter came before me on May 16, 2013, upon Plaintiff’s motion pursuant to Rule
12(b)(6), SCR(;TP, 1o dismiss the counterclaim filed by Defendants Cora B. Wilks and David C.
Wilks (“the Wilks”) in this action. Michael J. Anzelmo appeared on behalf of Plaintiff. John
Martin Foster appeared on behalf of the Wilks. Based on the record presented, I make the
following findings and conclusions.

DISCUSSION

Plaintiff initiated this action to foreclose on the Wilks’ mortgage executed on May 23,
2005, and recorded on June 1, 2005 at Book 7128, Page 288 in the York County Register of
Deeds Office. The Wilks counterclaimed, and the counterclaim centered on allegations that the
closing of that mortgage wés not supervised by an attorney. They alleged that, as a result,
Deutsche Bank was precluded from foreclosing pursuant to Matrix Financial Services, Corp. v.
Frazer, 394 5.C. 134, 714 S.E.2d 532 (2011). and BAC Home Loan Financing, LP v. Kinder,
198 S.C. 619,'731 S.E.2d 547 (2012). Thereafter, Deutsche Bank filed the motion to dismiss the
counterclaim pursuant to Rule 12(b)(6), SCRCP. Deutsche Bank asserts that the counterclaim

tailed to state a claim as a matter of law because the rule announced in Matrix had prospective
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A motion to dismiss under Rule 12(b)(6) tests the legal sufficiency of a claim, and must
be granted if the claim does not set forth sufficient allegations entitling the party to relief.
Williams v. Condon, 347 S.C. 227, 232-33, 553 S.E.2d 496, 499 (Ct. App. 2001). A motion to
dismiss a coﬁnterclaim must be based solely on the allegations set forth in the counterclaim.
Chas. Cnty. Sch. Dist. V. Laidlaw Transit, Inc.. 348 S.C. 420, 424, 559 S.E.2d 362, 364 (Ct.
App. 2001). éThe question is whether, in the light most favorable to the complainant, and with
every doubt r&ltsolved on his behalf, the counterclaim states any valid claim for relief. Toussaint
v. Ham, 292 S.C. 415, 416, 357 S.E.2d 8, 9 (1987). The “motion must be granted if the facts and
inferences reasonably deducible from them show that the [defendant] could not prevail on any
theory of the case.” Gray v. State Farm Auto Ins. Co., 327 S.C. 646, 650-51, 492 S.E.2d 272,
274-75 (Ct. App. 1997).

I find and conclude that the counterclaim based on Matrix cannot survive as a matter of
law. The Suére1ne Court’s holding in Matrix has prospective application only from the date of
the issuance of the opinion. The Court stated that the rule announced therein only applied ©. . . to
all filing dates after the issuance of this opinion.” Matrix, 394 S.C. at 140, 714 S.E.2d at 535.
The court issmfled the Matrix opinion on August 8, 2011. The prospective application of Matrix is
confirmed in 1the BAC v. Kinder opinion. The Court stated:

In Matrix, we reiterated that the closing of a loan without attorney
supervision constitutes the unauthorized practice of law.
Furthermore, we held that engaging in this unlawful behavior
would preclude a lender from obtaining equitable relief. /d. at 140,
714 S.E.2d at 535. However, in a substitute opinion issued on
rehearing, we explained that this holding would be prospective
only, stating we would “apply this ruling to all filing dates after the
issuance of this opinion,” which was August 8, 2011. /d. To the
extent some confusion apparently exists as to what filing date
Matrix referred to; we clarify now that it is the date the document a
party seeks to enforce was filed. Kinder, 398 S.C. at 624, 731
S.E.2d at 549-50.

The Court then applied that rule to the claims presented and allowed BAC’s claims to
proceed, stating “the mortgage was recorded on April 20, 2007, well before the issuance of
Matrix. Thus, regardless of whether an attorney participated in the closing of [the mortgage],

BAC would not be barred from recovery by the illegality.uld.

This case is governed by that holding. The mortgage in this case was recorded on June 1,
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2005. more than six vears before the decision in Matrix. Accordingly, the Wilks’ counterclaim

cannot state a claim upon which relief can be granted, and fails as a matter of law. Therefore, |
find and conc]ud;e that the counterclaim must be dismissed with prejudice.

AND IT!1S SO ORDERED.
| '
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| S. Jackson Kimball '

Special Circuit Court Judge
York County




