
mbe ~upreme Q[ourt of ~outb Q[aroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

W W DesChamps, Jr 
WIlham Wayne DesChamps, III 
1357 21st Ave North, Ste 102 
Myrtle Beach SC 29577 

Robert T Lyles, Jr 
PO Box 773 
Charleston SC 29402 

May 11,2012 

Re Bradley, Fred v Brentwood Homes 
Appellate Case No 2010-163350 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 

29211 

1231 GERVAIS STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1080 

FAX (803) 734 1499 

WWW sccourts org 

ThIs case IS scheduled for oral argument at 9 30 a m on Tuesday, May 22, 2012 
The followmg oral argument tImes have been allocated 

Appellants 15 mmutes 

Respondent 15 mmutes 

Appellants m Reply 5 mmutes 



Very truly yours, 

IJ dh z !Y1 Wy)21 H,4-

ADMINISTRATIVE ASSISTANT 



MAR-27-2012 10 57 LYLES & LYLES,LLC 

LYLES & LYLES, LLC 
ATTORNeyS AT LAW 

342 Last Bay Street 
POBox 773 (29402) 

Charleston, South Carohna 29401 
Telephone (843) 577 7730 
}acslmtle (843) '}77 7172 

843 577 7172 P 02/02 

Robert T I yJe<; Tr 
Member 

Direct (R43) 735 5560 
F-malt rlt@lylesfirm com 

March 27, 2012 
VIA FAX ONLY (803-734-1499) 

The Honorable Darnel b Shearouse 
Clerk, The South Carohna Supreme Court 
Po~t Ofuce Box 11330 
Columbia, S C 29211 

Re Fred Bradley v Brentwood Home~ Inc- etR BCBIVBD 
Horry County Case Number 2009-CP-26-7477 MAR 2'1 2012 
S C Court of Appeals Case Trackmg Number 2010163350 

Dear Mr Shearouse 
S.C. SUPREME COURf 

Tlus letter 18 m response to the notice regardmg the Prehmmary LIst dated March 21, 2012 
regardlOg the May 2012 Prc1unmary List ofCru:.e ... 

As I had prevlously mdll,ated In my correspondence dated Marl,h 12, 2012, I am unavallable 
on May 1, 2, and 3, 2012 due to a medlattOn which IS currently scheduled for all three day., I 
repre~cnt the PlamtIffm thIs matter which IS large case mcludmg approxlmately 50 attorneys ThIs 
medIatIon IS requlred by court order and has lIterally taken months to arrange 

I wIll also be on my honeymoon the week of May 7th I would apprecIate the above­
referenced case bcmg earned over untIl May 22 or 23,2012 

If you have any questIons, please do not heSItate to contact me Thank you for your 
conslderatmn, and wIth kmd regards, I remam 

Very truly yo urs, 

" 
_ ~&S'LLC 

~obert T Lyles, Jr 

cc W1lham W DesChamps, Ill, Esqulre 
Mr Edward M Terry 

TOTAL P 02 



I 
'Qtbe ~outb QCaroltna ~upreme QCourt 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
OEPUTY CLERK 

To William W DesChamps Jr Esquire 
William W DesChamps III Esquire 

From Damel E Shearouse 

Date March 21 2012 

RE May Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the ISouth Carolina Appellate Court Rules this IS to 
advise that the following case( s) will probably be reached for heanng at the May 2012 term of the 
South Carolina Supreme Court Our records Indlcate

j

l that you are counsel of record In one or more of 
these case(s) 

Court will meet the days of May 1 2 3 22 and 23 Please notify this office In wntlng pnor to 
I 

March 28 2012 as to any scheduling conflicts for the May term and any changes or additions of 
counsel that should be made to the record for the pJrpose of argument If you do have a scheduling 

I 
conflict please adVise as to the specific nature of the conflict 

Bradley, Fred V Brentwood Homes 

I 



m:be gs,outb (!Carohn~ gs,upreme (!Court 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Robert T Lyles Jr Esquire 

From Daniel E Shearouse 

Date March 21 2012 

RE May Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) Will probably be reached for hearing at the May 2012 term of the 
South Carolina Supreme Court Our records Indlcatel that you are counsel of record In one or more of 
these Jcase( s) I 

Court Will meet the days of May 1 2 3 22 and 23 Please notify this office In writing prior to 
I 

March 28 2012 as to any scheduling conflicts for the May term and any changes or additions of 
I 

counsel that should be made to the record for the purpose of argument If you do have a scheduling 
I 

conflict please adVise as to the specific nature of the conflict 

I 
Bradley, Fred v Brentwood Homes 
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Robert T Lyles Jr 
Member 

LYLES & LYLES,LLC 

LYLES & 11 YLES~ LLC 
I 

ATTORNI:YS AT LAW 
342 :Cast Bay Street 

I 

POBox V3 (29402) 
Charleston, South Carolma 29401 

felephone (843) 577 7730 
Facslmtle (8~3) 577 7172 

March 12,2012 
VIA FAX ONLY (803-734-1499) 

The Honorable Damel E Shearouse 
Clerk, The South Carolma Supreme Court 
Post Office Box] 1330 
ColwnbIa, S C 29211 

Re Fred Bradley v Brentwood Home'; Inc et at 
I 

Horry County Case Number 2001-CP-26-7477 
S C Court of Appeals Case TracI<:mg Number 2010163350 

Dear Mr Shearouse 

843 577 7172 P 02/02 

DJn~ct (843) 735 5560 
F-mall rtl@Jylesfmn com 

RECEIVED 
MAR 1 2 2012 

S C Supreme Court 

ThIS letter IS In response to your letter] dated March 7, 2012 regardmg the May 2012 
Preltmmary LI~t of eases Please be advIsed that I am unavallable on May 1,2, and 3, 2012 due to 

I 

d. mediatlOn whIch IS currently scheduled for all three days III a large case mcludmg approxlmately 
I 

50 attorneys 1 WIll al<;o be on my honeymoon the week of May 7th I would apprecIate the above­
I referenced case bemg carned ovel untIl May 22 or 23, 2012 

I 
Thank you for your conslderatlon, and wlth kmd regcll"ds, I remam 

I 

RTLlcrw 
cc WIlham W DesChamps, III, Esqulre 

Mr :edward M Terry 

Very truly your<;, 
I 
I 

TOTAL P 02 



DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Robert T Lyles, Jr, EsqUIre 
Lyles & Lyles, LLC 
POBox 773 
Charleston, SC 29402 

March 7,2012 

WIlham W DesChamps, Jr, EsqUIre 
WIlham W DesChamps, III, EsqUIre 
DesChamps Law FIrm 
1551 21st Avenue North 
Myrtle Beach, SC 29577 

Re Bradley, Fred v Brentwood Homes 

Dear Counsel I 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

When the roster for the Apnl 2012 term bfCourt was prepared, the above 
referenced case was not scheduled Our Irecords mdicate that you are counsel of 
record m thIS case I 

I 
ThIs case WIll be placed on the May 201Q Prehmmary LISt of Cases Court WIll 
meet the days of May 1,2,3,22 and 23 

DES/dmh 

Very truly yours, 
I 

Lo,Jt-cJ /- A"A,' ~ 
I 55 
I 

CLERK 



DESCHAMPS LAw FIRM 
I 

ATTORNEYS-AT-LAW 

WILLIAM W DESCHAMPS JR ESQ * 
WILLIAM W DESCHAMPS III ESQ 
BHUMI A PATEL ESQ 
PEGGY G DESCHAMPS OFFICE ADMINISTRATOR 
CertIfied Court MedIator and ArbItrator 

VIa US Mall 

wwwde"champ"law com 

February 21,2012 

The Honorable Damel E Shearouse 
Clerk of Court, South CarolIna Supreme Court 
Post Office Box 11330 
ColumbIa, South Carohna 29211 

Re Bradley, Fred v Brentwood Homes 

Dear Mr Shearouse 

135721 AVENUE NORTH STE 102 
POBox 2402 (29578) 
MYRTLE BEACH SC 29577 

TELEPHONE (843) 448 2391 
FACSIMILE (843) 448 3308 

I am In receIpt of the Apnl PrehmInarY LIst of cases that WIll probably be reached 
dunng the Apnl 2012 term 

Pursuant to the Court's InstructIOns as to schedulIng conflIcts, thIS IS to advIse the 
I Court that my son, WIlham W DesChamps, III (who had planned on makIng the oral 

argument In thIS matter), and hIS WIfe are eipectIng theIr first chIld (my first grandchIld) 
to be born dunng the first week of Apnl Therefore, I respectfully request that the Court 

I schedule the heanng In thIS matter on Apnl 18, 2012, or, In the alternatIve, that the 
I 

heanng be contInued untIl the next term of c10urt 

Thank you for the Court's conSIderatIOn In thIS matter Please feel free to contact 
me If you have any questIOns 

WIth kIndest personal regards, I remaIn 

I 
Yours very truly, , ~ 

Wd~D1::iPS' Jr 
WWDJr/tdm 
cc Robert T Lyles, EsqUIre 
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Robert r Lyles, Jr 
Member 

LYLES & LYLES,LLC 

L YLbS & LYLES, LLC 
A1TORNEYS AT LAW 

342 East Bay Street 
POBox 773 (29402) 

Charleston South Carolma 29401 
Telephol1e (843) 577-7730 
FacsImIle (843) 577 7172 

February 23. 2012 
VIA FAX ONLY (803.734-1499) 

The Honorable Damc1 E Shearouse 
Clerk, The South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, S C 29211 

Re r red Bradley v Brentwood Homes, Inc et al 
Harry County Case Number 2009-CP-26-7477 
S C Court of Appeals Case Trackmg Number 2010163350 

Dear Mr ~hearollse 

843 577 7172 P 02/02 

DIrect (843) 735-5560 
F-mall rtl@lyleshrm ('om 

Thl~ letter IS m re~p()nse to the South Carohna Supreme Court'.:; Apnl Prehmmary Ll'i:t) 

which you recently forwarded to me Plcase be adVised that I am avrulable on the dates listed (Apnl 
3,4,5, 17 and 18) Please be advlc:;ed, however) that I am unava1lable dunng the week ot Apnl 9 
through 13 

WIth kmd regards J remam 

Very truly yours, 

L YLCS & LYLES, LLC 

1?PJbecf ~Cver/ ~ 

RTLlcrw 
Enclosures 
cc WIlham W De::.Champs, U1 E'>qUlre 

Mr Edward M Terry 
( 

Robert 1 Lyles, Jr 

TOTAL P 02 



moe ~outb QCarohna ~upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To William W DesChamps Jr Esquire 
William W DesChamps III Esquire 

From Damel E Shearouse 

Date February 17 2012 

RE Apnl Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 10BO 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the following case( s) will probably be reached for heanng at the Apnl 2012 term of the 
South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more of 
these case( s) 

Court will meet the days of Apnl 3 4 5 17 and 18 Please notify this office In wntlng pnor to 
February 24 2012 as to any scheduling conflicts for the Apnl term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please adVise as to the specific nature of the conflict 

Bradley, Fred V Brentwood Homes 



mbe $>outb QCaroltna $>upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPU1Y CLERK 

To Robert T Lyles Jr Esquire 

From Daniel E Shearouse 

Date February 17 2012 

RE April Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 7341080 

Pursuant to the proVIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) Will probably be reached for hearing at the April 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case( s) 

Court Will meet the days of April 3 4 5 17 and 18 Please notify this office In wntlng prior to 
February 24 2012 as to any scheduling conflicts for the Apnl term and any changes or additions of 
counsel that should be made to the record for the purpose of argument If you do have a scheduling 
conflict please adVise as to the speCifiC nature of the conflict 

Bradley, Fred V Brentwood Homes 

/ 
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I 
! 

mbe ~upreme <!Court of ~outb <!Caroltna 

Fred Bradley, 

v 

Brentwood Homes, Inc, 
Brentwood Homes-LImehouse, 
LLC, Brentwood Homes-The 
Retreat at Johns Island, LLC, 
Brentwood Homes of South 
Carohna, Inc, Brentwood 
Homes of North Carohna, Inc, 
Brentwood Homes of Myrtle 
Beach, Inc, Brentwood Homes 
of Low Country, Inc, 
Brentwood Homes of Fort MIll, 
Inc, Brentwood Homes of 
Beaufort-Blufton, Inc, Harns 
Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes 
Incorporated, a Georgia 

Respondent, 

CorporatIOn, Appellants 

The Honorable Larry B Hyman, Jr 
Horry County 

Tnal Court Case No 2009-CP-26-07477 

ORDER 

Pursuant to Rule 204(b) of the South CarolIna Appellate Court Rules, 

thIs appeal IS hereby certIfied for reVIew by the South Carohna Supreme 

Court 



Upon receIpt of thIS order, the Court of Appeals IS hereby dIrected to 

forward the case file, all records and bnefs and any exhIbIts on file to thIS 

Court 

IT IS SO ORDERED 

) 

cc Robert T Lyles, Jr, EsquIre 
WIlham Wayne DesChamps, III, EsqUIre 
The Honorable Tanya Gee 



\!tbe ~upreme QCourt of ~outb QCarollna 

Fred Bradley, 

v 

Brentwood Homes, Inc, 
Brentwood Homes-LImehouse, 
LLC, Brentwood Homes-The 
Retreat at Johns Island, LLC, 
Brentwood Homes of South 
CarolIna, Inc, Brentwood 
Homes of North CarolIna, Inc, 
Brentwood Homes of Myrtle 
Beach, Inc, Brentwood Homes 
of Low Country, Inc, 
Brentwood Homes of Fort MIll, 
Inc, Brentwood Homes of 
Beaufort-Blufton, Inc, Harns 
Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes 
Incorporated, a Georgia 

Respondent, 

CorporatIOn, Appellants 

The Honorable Larry B Hyman, Jr 
Horry County 

Tnal Court Case No 2009-CP-26-07477 

ORDER 

Pursuant to Rule 204(b) of the South CarolIna Appellate Court Rules, 
F 

thIS appeal IS hereby certIfied for reVIew by the South CarolIna Supreme 

Court 



Upon receIpt of thIS order, the Court of Appeals IS hereby dIrected to 

forward the case file, all records and bnefs and any exhIbIts on file to thIS 

Court 

IT IS SO ORDERED 

__ ~~~~=-__ ~ ______ -===~CJ 

) 

/ 

ColumbIa, South CarolIna 
I~' ../ J_ 

Jan u a r y ,~2 6, 2012 
~ ,. --. 

\ \1\ (' 
"\ l 

cc Robert T Lyles, Jr, EsquIre 
WIlham Wayne DesChamps, III, EsqUIre 
The Honorable Tanya Gee 



fEbe ~outb Qraroltna QL:ourt of apl1eaI~ 

TANVAA OFF 
CirRI: 

V CLAIRF ALLEN 
D£PIJTV CLERK 

Robert T Lyles, Jr, Esquue 
Lyles & Lyles, LLC 
PO Box 773 
Charle~ton. SC 29402 

January 3,2012 

Wilham Wayne DesChamps, III, Esqulre 
DesChamps J aw Film 
1551 21st Ave N 
Ste 14 
Myrtle Beil(..h, SC 29577-7495 

Re Bradley, Fred v Brentwood Homes 

Dear Counsel 

( 

POST ornCl! 80X 116~ 
COLUMBIA. SOIJ1'H CAIIO\.ll'l" 29~ I 1 

101$ SUMTfR ~TIUlET 
COl Utdlllllo SOVTH CAROLINA 19201 

T£LEPIIO~ (803)7340 1890 
FAX (800) ':1401839 

WWW SCCOUrts org 

The Court of Appeals has decIded to seek certIfication from the Supreme Court In th1s case The 
case WlIl be removed from the January 2012 roster and placed In held In abeyance status untIl the 
Supreme Court makes n det.lSlon You Will be notified of the decIsIon 

Very truly yours, 

v.~~ 
DEPUTY CLERK 

I 



l1( Result Report 

Addressee Start TIme TIme Pnnts Result Note 

P 1 
01120/2012 17 52 

SerIal No 1000359 
TC 172995 

918434483308 01-20 17 51 00 00 18 001/001 OK 
Note 

Result OK CommunIcatIon OK S-OK Stop CommunIcatIon PW-OFF Power SWItch OFF 
TEL RX from TEL NG Other Error Cont ContInue No Ans No Answer 
Refuse ReceIPt Refused Busy Busy M-Full Memory Full 
LOVR ReCeIVIng length Over POVR ReCeIVIng page Over FIL FIle Error 
DC Decode Error MDN MDN Response Error DSN DSN Response Error 

\ 

TA'N~OEB 

V CLAIR& AL.LEN 
DIIZP'UTV CLoSIUC. 

R.obert T Lyles 3r Es~Uiro 
Lyles & Lyles LLC 
PO Box 773 
Charlelrton SC 29402 

3anuary:3 2012 

W.aha.n '\'Vayn", D",sChao:nps nx Esqutl'C 
DesCluunps La"" FInn. 
1551 21st Ave N 
S1: .. 14 
Myrtle Beach SC 29577-7495 

R.e Bradley Freel v BrentW'ood HOInes 

Dear Counsel 

/ 
~T OFFICReQX N'P 

COI.A..IaCInA. 8OU'I"'H c:A"O~" 2a:::II 
o...,....,...~ 

~ .... .oUT"CAllOlLlNA~ 
'l"CLDPHONIiL. ~,73.. MIO 

AX (a(DJo?a_ e:)9 

'loVW"'" -.ooourbl ora 

The Court of' Appeals has decided u> seek oertdlcadon fn>n> the Sup_co Court In this case The 
case "",,11 be reo:nc:>ved ft-o<n ~h'" J ..... uary 2012 roS1:er ..... d placed In held In abeyan .... status un~fl1:he 
Supn>sne Court makes .. dec.s.on You VVlII be not. fled oC ~he dec" .. ioD 

v cry "truly yours 

V~4«o~ 
DEPUTY CLERK 

\ 



mbe ~outb ~aroltna ~ourt of ~ppeaI~ 

TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK J 

Robert T Lyles, Jr, EsqUIre 
Lyles & Lyles, LLC 
POBox 773 
Charleston, SC 29402 

December 30, 2011 

WIlham Wayne DesChamps, III, EsqUIre 
DesChamps Law Fum 
1551 21st Ave N 
Ste 14 
Myrtle Beach, SC 29577-7495 

Re Bradley, Fred v Brentwood Homes 

Dear Counsel 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 292 I I 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29201 

TELEPHONE (803)734 1890 
FAX (803) 734 1839 

WWW sccourts org 

Please be adVIsed that the tIme of thIS oral argument has been changed to 10 40 am on 
Wednesday, January 11,2012 The date IS the same ThIS change IS due to a conflIct WIth another 
argument 

Very truly yours, 

V. ~;U t:tl4 .. 
DEPUTY CLERK 

/ 



DESCHAMPS LAw FIRM 

WILLIAM W DESCHAMPS JR ESQ * 
WLLlAM W DESCHAMPS III ESQ 
BHUMIA PATEL ESQ 
PEGGY G DESCHAMPS OFFICE ADMINISTRATOR 

Certified Court Mediator and Arbitrator 

The SC Court of Appeals 
V Claire Allen Deputy Clerk 
1015 Sumter St 
Columbia SC 29201 

ATTORNEYS-AT-LAW 

September 23 2011 

Re Bradley, Fred v Brentwood Homes 
Case No 2009-CP-26-07477 

Dear Ms Allen 

135721 ST AVENUE NORTH STE 102 

POBox 2402 (29578) 
MYRTLE BEACH SC 29577 

TELEPHONE (843) 448 2391 

FACSIMILE (843)4483308 

RECEIVED 
SEP 2 6 2011 

SC Court of Appeals 

In response to your letter dated September 9 2011 In reference to the above case I have no 
conflicts that take precedence over argument at the Court on December 5-8 

Sincerely 

~ 
William W DesChamps III 

/ 



DESCHAMPS LAw FIRM 
ArrORNEYS-AT-LA W 

WILLIAM W DESCHAMPS JR Esa 
WILLIAM W DESCHAMPS III Esa 
BHUMIA PATEL Esa 
PEGGY G DESCHAMPS OFFICE ADMINISTRATOR 
Certified Court Mediator and Arbitrator 

VIa US Mall 

The Honorable V Claire Allen 

October 18,2011 

Deputy Clerk, South CarolIna Court of Appeals 
Post Office Box 11629 
Columbia, South CarolIna 29211 

RE Fred Bradley v Brentwood Homes, Inc, et al 
Case No 2009-CP-26-7477 

Dear Ms Allen 

1357 21 sT AVENUE NORTH 5TE 102 
POBox 2402 (29578) 

MYRTLE BEACH 5C 29577 
TELEPHONE (843)448 2391 
FACSIMILE (843)4483308 

I am In receIpt of your letter dated October 13,2011 regardIng the above captIOned case 
ThIS IS to adVIse the Court that we do not foresee any conflIcts that would take precedence over oral 
arguments dunng the January 2012 term of Court 

WIth kIndest personal regards, I remaIn 

SIncerely yours, 

WIlham W DesChamps, III 

WWDIIIItdm 
cc Robert T Lyles, EsqUIre 

/ 



Robert T Lyles Jr 
Member 

The Honorable Tanya Gee 

LYLES & LYLES, LLC 
A TTORNEYS AT LAW 

342 East Bay Stl eet 
POBox 773 (29402) 

Cha'le')ton South Carolma 2940 I 
Telephone (843) 577 7730 
FacsImIle (843) 577 7172 

December 10, 2010 

Clerk, South Carolma Court of Appeals 
Post Office Box 11629 
ColumbIa, S C 29211 

Re Fred Bradley v Brentwood Homes Inc et al 
Horry County Case Number 2009-CP-26-7477 
Case Trackmg Number 2010163350 

Deal Ms Gee 

DIrect (843) 735 5)60 
E mati rtl@lyiesfillll com 

]~)BCEJ[VED 

DEC 1 4 2010 

SC Court of Appeals 

Regardmg the above-referenced matter, enclosed please find the ongmal and one (1) copy 
each of the followmg I ( I I 

1) Proof of ServIce of the Record on Appeal 

Please file the ongmal and return a clocked-m copy to me m the envelope proVIded for your 
convemence Should you have any questIOns concernmg the enclosed, please feel free to give me 
a call 

WIth kmd regards, I remam 

'v elY tlUl) yOurS, 

, Lbert T Lyles, Jr 

RTLIdaw 
Enclosures 
cc WIlham W DesChamps, III [~qUlrt 

Mr Edward M Terry 1 I "f ,.. 

'1/ I f( 

j I I ( 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORR Y COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr , CIrcUIt Court Judge ]~)BCE][VED 

Case No 2009-CP-26-7477 

Fred Bradley, 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South CarolIna, Inc, Brentwood Homes of North CarolIna, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

INITIAL REPLY BRIEF OF APPELLANTS 

Robert T Lyles 
Lyles & Lyles, LLC 
342 East Bay Street 

NOV 1 5 ZUlU 

SC Court of Appeals 

Respondent, 

Appellants 

Charleston, South CarolIna 29401 
(843) 577-7730 
Attorneys for Appellants 
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Argument 1 

I THE ISSUE OF THE SUFFICIENCY OF THE AFFIDAVIT OF EDWARD M TERRY 
("TERRY AFFIDAVIT") WAS PROPERLY PRESERVED AND THE TRIAL COURT'S 
FINDING THAT EVIDENCE PRESENTED BY WAY OF THAT AFFIDAVIT DID NOT 
ESTABLISH INTERSTATE COMMERCE MUST BE REVERSED 1 

II 

A Because the Issue of the suffiCIency of the Terry AffidaVIt to establish 
mterstate commerce was specIfically ruled on by Tnal Court, thIS Issue IS proper for 
reVIew 1 

B The Tnal Court's findmg that transactIOn between Piamtiff and Defendants dId not 
mvolve mterstate commerce IS not supported by the eVIdence mcludmg the Terry 
AffidaVIt 2 

APPELLANT HAS NOT WAIVED ITS RIGHT TO COMPEL ARBITRATION 4 

A Respondent may not argue that Appellants have Waived theIr nght to arbItrate as thIS 
Issue was not ruled on by the lower court 4 

B Respondent cannot establish that Appellants Waived theIr nght to arbItrate as It 
cannot establish that any delay or conduct by the Appellants prejudIced the 
Respondent 5 

ConclusIOn 6 
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ARGUMENT 

I THE ISSUE OF THE SUFFICIENCY OF THE AFFIDAVIT OF EDWARD M TERRY 
("TERRY AFFIDAVIT") WAS PROPERLY PRESERVED AND THE TRIAL COURT'S 
FINDING THAT EVIDENCE PRESENTED BY WAY OF THAT AFFIDAVIT DID NOT 
ESTABLISH INTERSTATE COMMERCE MUST BE REVERSED 

A Because the Issue of the sufficIency of the Terry AffidavIt to establish mterstate 
commerce was specIfically ruled on by Tnal Court, thIS Issue IS proper for reVIew 

Appellants presented the Terry AffidavIt to support then contentlOn that the arbitratlOn 

proVIslOn between the partIes was enforceable pursuant to the Federal ArbitratlOn Act found at 9 

USC § 2 ("FAA") Respondent clmms that the Issue of the suffiCIency of the Terry AffidaVIt to 

establish eVIdence of mterstate commerce was not preserved for reVIew because no motIon was filed 

pursuant to South Carolma Rule of CIvil Procedure 59( e) An appeal may be taken, as proVIded by 

law, from any final Judgment, appealable order, or decislOn S C RAP 201(a) Appellants 

presented the Terry AffidaVIt m support of theIr motIon to compel arbitratlOn WhICh established the 

mvolvement of mterstate commerce m the transactlOn between Brentwood Homes, Inc and 

Respondent In ItS Order Grantmg PlamtIffs MotIon to Alter/Amend and Denymg Defendants' 

MotlOn to Compel ArbitratlOn dated June 16, 2010 (heremafter "Order") the Court ruled that the 

"Defendants have not submItted suffiCIent eVIdence to demonstrate that the transactlOn between 

Plamtiff and Defendants mvolved mterstate commerce" (Order, P 6) As the Court's rulmg on thIS 

Issue IS clearly set forth m the Order no motion pursuant to SCRCP 59 was reqUired The Issue of 

whether the eVIdence of mterstate commerce presented by the Defendants speCIfically m the form 

of the Terry AffidaVIt IS suffiCIent IS clearly preserved for reVIew 
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B The Tnal Court's findmg that transactIOn between PlamtIff and Defendants dId not 
mvolve mterstate commerce IS not supported by the eVIdence mcludmg the Terry 
AffidavIt 

The arguments of the Respondent sImply do not refute the eXIstence of a bmdmg arbItratIOn 

clause contamed m the agreement between the Appellants and Respondent (heremafter 

"Agreement") that on ItS face and through mformatIOn m Mr Terry's affidaVIt clearly contemplates 

mterstate commerce Under de novo reVIew the appellate court IS to grant deference to the tnal 

court's factual findmgs underlymg ItS conclusIOn If there IS any eVidence reasonably supportmg 

them RIch V Walsh, 357 S C 64,68,590 S E 2d 506,508 (Ct App 2003)(emphasis added) The 

facts SImply do not support the Court's findmg that there was not suffiCIent eVIdence to demonstrate 

that the transactIOn between Appellants and Respondent mvolved mterstate commerce 

The Court found that there was no eVIdence of mterstate commerce based on the followmg 

• The Home Purchase Agreement dId not refer to eqUIpment and matenals to be furnIshed 
from outsIde the State of South Carolma, nor does It lIst subcontractors whIch were from 
outsIde the confines of thIS state, 

• Defendants dId not lIst Edward M Terry as an officer for Brentwood Homes of SC, Inc, 
whIch was lIsted as the contractor on the BUIldmg PermIt filed wIth the CIty of North Myrtle 
Beach, 

• Defendants' dIscovery responses to PlamtIff s mitIal Set ofInterrogatones Numbers 1 (a) and 
l(b) state that Edward M Terry dId not deal dIrectly WIth the customer and that Donald 
Garratt was the buIlder who bUIlt Piamtiffs home and dealt WIth all warranty calls (Order, 
P 5-6) 

However, none of these pomts dIspute that ExhIbIt A to the Terry AffidaVIt IS a true and 

accurate copy of the Home Purchase Agreement entered mto between Brentwood Homes, Inc and 

John L and Carole G Bradley (Terry AffidaVIt) None of the facts relIed on by the court or argued 

by the Respondent refute the fact that throughout the warranty sectIOn of the Agreement the use of 
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a natIOnal warranty program IS contemplated throughout the document to address structural Issues 

WIth the home (Agreement) None refute the fact that the home that was the subject ofthe Home 

Purchase Agreement was constructed WIth subcontractors and supplIers from outsIde of the state of 

South Carolma Respondent argues that Issues eXIst WIth respect to the enrollment of thIS home m 

the natIOnal warranty program (AffidaVIt of John F Bradley ("Fred Bradley") In OpposItIOn to 

Defendants' MotIon to Compel ArbItratIOn) However, thIS does not dIspute that the natIOnal 

warranty program IS clearly contemplated withm the four comers of the Agreement between the 

partIes (Agreement) Whether the home was properly enrolled m the program IS an Issue to be 

addressed m arbItratIOn, not an Issue to be used to aVOId arbItratIOn I Therefore, there IS SImply no 

dIspute that the Agreement between the partIes mvolved mterstate commerce 

Mr Terry sets forth that the affidaVIt IS made of hIS own knowledge (Terry AffidaVIt) He 

states that he served as presIdent of Brentwood Homes, Inc, who IS the party to the Home Purchase 

Agreement attached as an exhIbIt thereto lsi He venfies that the exhIbIt to hIS AffidaVIt IS a true 

and accurate copy of the Home Purchase Agreement between the Respondent and Carole G Bradley 

(who IS not a party to thIS actIOn) lsi Respondent contends that because answers to mterrogatones 

mdicate that Donald Garratt was the representatIve who dealt WIth the customer and Donald Garratt 

was lIsted as the buIlder on documentatIOn, that Mr Terry may not offer eVIdence of the company's 

contracts, the detaIls of the warranty program referenced m that contract, or mformatIOn regardmg 

the homes that It sold mcludmg who and what was used to construct them An officer of the 

company that IS a party to the agreement would clearly have knowledge of these details As set forth 

I Appellants contend that the home was properly enrolled, but that Respondent has 
breached the terms of the Agreement m refusmg to utIlIze that program to address the Issues 
complamed ofm thIS smt (Amended Answer and Counterclaim dated February 11,2010) 
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m Appellants' Imtial Bnef, all of these factors clearly mvolve mterstate commerce The tnal court's 

findmg that sufficient eVidence of mterstate commerce did not eXist IS without foundatlOn 

II APPELLANT HAS NOT WAIVED ITS RIGHT TO COMPEL ARBITRATION 

A Respondent may not argue that Appellants have waived thelf nght to arbitrate as thIS 
Issue was not ruled on by the lower court 

Respondent argues that Appellants have failed to preserve Issues for reView by thIS Court, 

but also asks thIS Court to refuse to uphold the arbitratlOn agreement on grounds not ruled upon by 

the Tnal Court No rulmg was made on the Issue ofwalver by the Court, but Respondent argues that 

the Appellants have walved their nght to arbitrate thIS matter Generally, an Issue must be ralsed and 

ruled upon by the CircUlt court to be preserved for appellate reView Elam V South Carolma Dept 

OfTransp ,361 S C 9,23,602 S E 2d 772, 779-80 (2004) As stated herem, under de novo reView 

the appellate court IS to grant deference to the tnal court's factual findmgs RiCh at 68 The 

"Fmdmgs of Fact" contamed m the tnal court's order states 

Plamtlff further asserted that Defendants were not entItled to arbitrate the above­
captlOned matter as they delayed the dIscovery process by not completely and 
accurately answermg Plamtlffs discovery requests despite thIS Court's prevlOUS 
Order grantmg Plamtlffs MotIon to Compel Discovery, did not ralse the Issue of 
arbitratlOn m their Imtlal answer and two pnor Rule 12 Motion, and served discovery 
requests on Plamtlffpnor to filmg a MotIon (Order, P 3-4) 

However, the Order Issued by the Court made no findmg that the Appellants had walved thelf nght 

to arbltrate2 ContentlOns pertammg to delay were made by the Respondent and exammed by the 

Court, but no findmg of prejUdiCe to the Respondent due to thIS delay or Walver of the arbitratlOn 

clause was made by the Court 

2The Order was drafted by the Respondent (See Transcnpt, generally) 
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B Respondent cannot establish that Appellants waIved theIr nght to arbItrate as It 
cannot establish that any delay or conduct by the Appellants prejudIced the 
Respondent 

In order to establish Waiver, a party must show prejUdICe through an undue burden caused 

by delay In demandIng arbItratIOn Sentry Eng'g & Constr, Inc v Manner's Cay Dev Corp, 287 

S C 346,351,338 S E 2d 631, 634 (S Ct 1985) South CarolIna has generally adopted the approach 

utIlized by the Fourth CIrcmt and other jUnSdictIOn WhICh reqmre that a party show actual prejUdICe 

before findIng a Waiver RIch v Walsh, 357 S C 64,590 S E 2d 506 (Ct App 2003)(Court dId not 

find that Bank had waived nght to compel arbItratIOn even after dIscovery IncludIng the exchange 

of wntten dIscovery and a limIted deposItIOn) "Mere Inconvemence to an OppOSIng party IS not 

suffiCIent to establish prejUdICe, and thus Invoke the Waiver ofnght to arbItrate" Id At 71, CItIng 

Evans v Manufactured Homes, Inc, 352 S C 544,575 S E 2d 74 (Ct App 2003) "NeIther delay 

nor the filIng of pleadIngs by the party seekIng a stay WIll suffice" Id QuotIng Mlcrostrategy v 

Launcla, 268 F 3d 244,249 (4th Clr 2001) 

There was no prejudICIal delay In assertIng the nght to arbItrate The nght to arbItrate was 

raised In the Amended Answer filed WIth leave of the court and the motIon to compel arbItratIOn was 

filed sImultaneously therewIth (Amended Answer and Counterclaim dated February 11,2010, 

NotIce of MotIOn and MotIon to Stay and Compel ArbItratIOn) Said answer raiSIng arbItratIOn was 

filed pursuant to leave of court (Order DenYIng PlaIntIffs MotIon for Summary Judgment filed 

February 11,2010) 

Respondent contends that Appellants are not entItled to theIr nght to arbItrate because It 

served dIscovery requests pnor to filing ItS motIon to compel arbItratIOn As reflected In the Order, 
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• 

Respondent has Issued multiple wntten dIscovery requests m the form of mterrogatones, requests 

for productlOn, and requests for admISSIon No deposltlOns were taken There was no dIscovery tool 

aVailed by the Appellants that was not utihzed to further extent by the Respondent In fact, 

Respondent heavIly rehes on the dIscovery responses Issued by the Appellants to oppose Appellants' 

motlOn to compel arbitratlOn (Order, P 4) There has been no demonstratlOn of prejUdICe to the 

Respondent and therefore, Appellant's nght to arbItrate has not been Waived 

CONCLUSION 

Because the Appellants have presented suffiCIent eVIdence of the mvolvement ofmterstate 

commerce m the transactlOn between the Appellants and Respondent, the arbitratlOn agreement 

between the partIes must be enforced pursuant to the Federal ArbitratlOn Act Furthermore, because 

the Respondent cannot estabhsh any prejUdICe due to any delay m Appellants seekmg to enforce the 

arbltratlOn agreement, Appellants' nght to arbItrate have not been Waived 

November 11, 2010 

Charleston, South Carolma 
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Fred Bradley, 

THE STATE OF SOUTH CAROLINA 
In 1 he Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr , CIrcmt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South CarolIna, Inc, Brentwood Homes of North CarolIna, 
Inc Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

DESIGNATION OF ADDITIONAL MATTER 
TO BE INCLUDED IN THE RECORD ON APPEAL 

Appellant proposes the follOWIng to be Included In the Record on Appeal 

1 Transcnpt of Record dated June 1,2010 

Respondent, 

Appellants 



I certIfy that thIS desIgnatIOn contams no matter whIc,h l~ Irrelevant to thIS appeal 

November 11, 2010 

Charleston, South Carolma 

bert T Lyles 
yles & Lyles, 

\ 

342 East Bay Str'e~_~ 
Charleston, South Carolma 29401 
(843) 577-7730 
Attorneys for Appellants 
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Fred Bradley, 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORR Y COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr , CIrcUIt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carohna, Inc, Brentwood Homes of North Carolma, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort Mill, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a GeorgIa CorporatlOn, 

PROOF OF SERVICE 

Respondent, 

Appellants 

I certIfy that I have served the Appellants' DeslgnatlOn of AddltlOnal Matter to be mcluded 
m the Record on Appeal on Fred Bradley by deposltmg a copy of It m the Umted States Mail, FIrst 
Class postage prepaid, on November 12, 2010, addressed to hIS attorney of record, Wilham W 
DesChamps, III, EsqUIre, DesChamps Law FIrm, Ice Box 2402, Myrtle Beach, South 
Carolma 29577 

November 12, 2010 

obert T Lyles 
Lyles & Lyles, LL 
342 East Bay Street 
Charleston, South Carolma 29401 
(843) 577-7730 
Attorneys for Appellants 



Fred Bradley, 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORR Y COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr , CIrcUIt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carohna, Inc, Brentwood Homes of North CarolIna, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

PROOF OF SERVICE 

Respondent, 

Appellants 

I certIfy that I have served the Appellants' ImtIal Reply on Fred Bradley by deposItIng a copy 
of It In the Umted States Mall, FIrst Class postage prepaid, on November 12, 2010, addressed to his 
attorney of record, WIlham W DesChamps, III, Es DesChamps Law FIrm, Post Office Box 
2402, Myrtle Beach, South CarolIna 29577 

November 12, 2010 

obert T Lyles 
Lyles & Lyles, LC 

~---342 East Bay Street 
Charleston, South CarolIna 29401 
(843) 577-7730 
Attorneys for Appellants 



Robert T Lyles Jr 
Member 

The Honorable Tanya Gee 

LYLES & LYLES, LLC 
ATTORNEYS AT LA W 

342 East Bay Street 
POBox 773 (29402) 

Charleston South Carolma 29401 
1 elephone (843) 577 7730 
FacslmJle (843) 577 7172 

November 12,2010 

Clerk, South Carolma Court of Appeals 
Post Office Box 11629 
ColumbIa, S C 29211 

Re Fred Bradley v Brentwood Homes Inc et al 
Horry County Case Number 2009-CP-26-7477 
Case Trackmg Number 2010163350 

Dear Ms Gee 

DIrect (843) 735 5560 
EmaIl rtl@lylesfirm com 

RlBClBIVBD 
NOV I 5 2010 

SC Court of Appeals 

Regardmg the above-referenced matter, enclosed please find the ongmal and one (1) copy 
each of the followmg 

1) Imtial Replv Bnef of Appellants WIth Proof of SerVIce, and, 
2) DeslgnatlOn of AddltlOnal Matter to Be Included m the Record on Appeal WIth Proof 

of SerVIce 

Please file the ongmals and return a clocked-m copy of each to me m the envelope proVIded 
for your convemence Should you have any questlOns concernmg the enclosed, please feel free to 
gIve me a call 

WIth kmd regards, I remam 

RTLlcrw 
Enclosures 
cc Wllham W DesChamps, III, EsqUlre 

Mr Edward M Terry 

Ler! T Lyles, Jr 



Fred Bradley, 

STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM HORR Y COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr, ResIdent Judge, FIfteenth JudICIal CIrcUIt 

R.)EC]8][VED 
CIVIl ActIon No 2009-CP-26-7477 NOV 0 2 2010 

sc court of Appeals 

Respondent, 

vs 

Brentwood Homes, Inc, Brentwood Homes-LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South CarolIna, Inc, Brentwood Homes of North Carohna, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes ofBeaufort-Bluffion, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

Appellants 

INITIAL BRIEF OF RESPONDENT 

WIllIam W DesChamps, Jr 
WIlham W DesChamps, III 
DESCHAMPS LAW FIRM 
1551 21 st Avenue North Ste 14 
Myrtle Beach, South Carolma 29577 
(843) 448-2391 
Attorneys for Appellant 
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STATEMENT OF ISSUE ON APPEAL 

I DID THE TRIAL COURT ERR IN DENYING APPELLANTS' MOTION TO 
STAY AND COMPEL ARBITRATION WHEN THE ESSENTIAL 
CHARACTER OF THE CONTRACT AT ISSUE WAS FOR THE PURCHASE 
AND SALE OF REAL ESTATE LOCATED IN SOUTH CAROLINA, THE 
TERRY AFFIDAVIT WAS NOT SUFFICIENT TO ESTABLISH 
INTERSTATE COMMERCE, AND THE APPELLANTS WAIVED ANY 
RIGHT TO SEEK ARBITRATION? 
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STATEMENT OF THE CASE 

On July 31, 2009, Respondent Fred Bradley (heremafter sometlmes referred to as 

"Bradley") filed a Complamt agamst Appellants Brentwood Homes, Inc, Brentwood Homes -

Llmehouse, LLC, Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood Homes of 

South Carohna, Inc, Brentwood Homes of North Carohna, Inc, Brentwood Homes of Low 

Country, Inc, Brentwood Homes of Fort Mill, Inc, Brentwood Homes of Beaufort-Bluffion, 

Inc, Hams Street, LLC, Crescent Homes SC, Inc, and Brentwood Homes Incorporated, a 

GeorgIa CorporatlOn, allegmg causes of actlOn under an alter ego theory of hablhty for fraud, 

neghgence, and breach of lmphed warranty (Complamt, pp 1-8) Carolme Bernard, Esq , filed 

an mltlal Answer on behalf of Appellants m the form of a general demal (Imtlal Answer) 

Thereafter, Bradley served hls lmtlal dlscovery requests on Appellants on September 9, 2009 

(Exhlblt A to Motion to Compel) Carohne Bernard, Esq , filed a MotlOn to Amend Appellants' 

Answer to mclude a counterclaim for frlvolous proceedmgs on September 30, 2009 (2/1/10 

Transcnpt, p 17, lmes 8-11) Bradley served Appellants' counsel wlth hls Second Request for 

AdmIssIons, Second Set of Interrogatones, and Second Request for ProductlOn of Documents on 

October 27, 2009 (Exhlblt K to Motion to Compel) Bradley filed a NotIce of MotIon and 

MotIon to Compel Dlscovery on December 22, 2009 to request the Tnal Court to grant hIm an 

order compellmg Appellants to produce their responses to Respondent s Second Request for 

ProductlOn of Documents and responses to Respondent's Second Set oflnterrogatones and/or an 

Order entenng a Default Judgment agamst Appellants for theIr WIllful faIlure to respond to Said 

dlscovery requests pursuant to Rule 37(d), South Carolina Rules o/CIVlI Procedure (MotIon to 

Compel, p 1) In hIS MotIon to Compel DIscovery, Bradley also moved for the Tnal Court to 

determme the suffiCIency of Appellants' responses to Respondent's Second Request for 
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AdmISSIons as well as the Appellants' responses to Respondent's InItial requests for admISSIon 

numbers 1 and 2, InItial request for productIon of documents, and for an Order compellIng 

Appellants to completely answer Respondent's first set of mterrogatones numbers 1, 2, 3, 4, 10, 

and 11 (Motion to Compel, p 2) 

Appellants retamed new counsel, Allen DuPre, Esq , of Lyles & Lyles, LLC on January 

11, 2010 (1/11110 Order Substltutmg Counsel) Mrs DuPre filed and served an Amended 

Notice of Motion and Motion to DIsmISS on behalf of Appellants on January 5, 2010 (Amended 

Motion to DismISS) The grounds for Appellants' Amended MotIOn to DIsmISS were that 

Bradley's allegation that the Appellants were alter egos constituted a legal conclUSIOn and was 

not proper pursuant to Rule 12(b)(6), South CarolIna Rules of CIVIl Procedure (Amended 

Motion to DIsmISS, pI) Thereafter, Appellants' counsel served Bradley WIth Appellant 

Brentwood Homes, Inc s FIrst Set of Interrogatones and Requests for ProductIOn, as well as 

Defendant Brentwood Homes - LImehouse, LLC's FIrst Set of Interrogatones on January 19, 

2010 (Appellants' Counsel's Letter) 

On February 1 2010 the Honorable Larry B Hyman Ir, heard Bradley s MotIon to 

Compel DIscovery and Appellants' MotIon to DIsmISS wherem the Tnal Court ordered 

Appellants to respond to Respondent's dIscovery requests wlthm 45 days (2111110 Order) The 

Honorable Larry B Hyman, Jr, also heard Bradley's Motion for Summary Judgment on 

February 1, 2010 (Order Denymg Summary Judgment) At the heanng on February 1, 2010, 

Appellants' counsel asserted that summary Judgment would pUnIsh the clIent for the pnor acts of 

theIr pnor attorney, and that summary Judgment would not promote an adjudIcatIOn on the 

ments (2/1110 Transcnpt, p 23, lInes 9 - 12) Thereafter, the Honorable Larry B Hyman, Jr, 



permItted Appellants to amend theIr answer to promote an adjudIcatIOn on the merIts (2/1/10 

TranscrIpt, p 23, hnes 9-17) 

Subsequent to the February 1, 2010 heanng, Appellants served Bradley wIth theIr 

I\mended Answer and CounterclaIm on February 5, 2010 (Amended Answer and 

CounterclaIm) Appellants also filed and served a MotIon to Compel ArbItratIOn along wIth the 

Home Purchase Agreement at Issue attached thereto on February 5, 2010 (MotIOn to Compel 

ArbItratIon) Thereafter, Bradley filed and served a MotIon to ReconSIder to request the 

Honorable Larry B Hyman, Jr , to amend hIS pnor Order (MotIOn to ReconSIder, pI) Bradley 

alleged that the TrIal Court should stnke the affirmatIve defenses asserted m Appellants' 

Amended Answer and CounterclaIm because the Appellants were reluctant to respond to hIS 

dIscovery requests and were attemptmg to use affirmatIve defenses to aVOId complymg WIth the 

Tnal Court's prIor Order grantmg Bradley's MotIon to Compel and Denymg Appellants' MotIon 

to DIsmISS (MotIon to ReconSIder, p 2) 

Appellants agree that the Home Purchase Agreement IS not subject to arbItratIOn pursuant 

to S C Code Ann 15-48-10(A) and, therefore, the only Issue before thIS Court IS whether the 

Home Purchase Agreement mvolves mterstate commerce withm the scope of the FAA At the 

hearIng before the TrIal Court on June 1, 2010, Appellants asserted that the Home Purchase 

Agreement mvolved mterstate commerce because the agreement mcluded a proVISIOn wherem 

the seller shall delIver a warranty from a natIOnal warranty proVIder as seller may reasonably 

elect Appellants further asserted that the Home Purchase Agreement mvolved mterstate 

commerce because South CarolIna has baSIcally found that constructIOn contracts mvolvmg 

materIals and contractors from out-of-state mvolve mterstate commerce (6/1/10 TranSCrIpt, p 

12, hnes 1-8) Bradley asserted at the heanng that the Home Purchase Agreement does not 
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eVIdence mterstate commerce as It IS a general contract to purchase and sell the subject home 

(6/1/10 Transcnpt, p 11, lInes 11-15) The Tnal Court demed Appellants' MotIon to Compel 

ArbItratIOn and granted Appellants 40 days to respond to Bradley's dIscovery requests pursuant 

to the terms of the Tnal Court's order (6116110 Order, pp 6-7) The Tnal Court exammed the 

Home Purchase Agreement, the Complamt, and the surroundmg facts when It determmed that 

the transactIOn mvolvmg the purchase of Bradley's home dId not mvolve mterstate commerce 

(6/16110 Order, pp 5-6) Further, the Tnal Court found that the Home Purchase Agreement 

clearly states that the South CarolIna ArbItratIOn Act IS ApplIcable (611110 Transcnpt, p 13, 

hnes 7-10) 

STATEMENT OF FACTS 

ThIS actIOn anses out of Appellants' matenal mIsrepresentatIons regardmg the marketmg 

and sellIng the subject home to Bradley, as well as Bradley's dIscovery of constructIOn defects 

and defiCIenCIes (Complamt, ~ 15, 19) It IS unclear at thIS stage m the lItIgatIOn whether 

Brentwood Homes, Inc, or Brentwood Homes of South Carolma, Inc, was the contractor WIth 

respect to constructmg the subject home as Brentwood Homes of South Carolma, Inc IS lIsted as 

the contractor on the bUlldmg permIt (Exlnbit H to MotIOn to Compel, p 6) On or about 

January 31, 2007, Bradley executed a Home Purchase Agreement m order to purchase the 

subject home (Home Purchase Agreement, p 1) The Home Purchase Agreement was executed 

by Bradley, as purchaser, and Donald Gerratt, as agent for seller, Brentwood Homes, Inc 

(Home Purchase Agreement, p 10) Pursuant to the Home Purchase Agreement, Bradley agreed 

to purchase a completed dwellIng wherem Brentwood Homes, Inc, was not actmg as a 

contractor for purchaser m the constructIOn of the dwellIng, but rather as a seller of a completed 

dwellIng (Home Purchase Agreement, ~ 22(H)) The closmg of Bradley's home took place on 



March 2,2007 and was conducted by the Brush Law FIrm (Bradley AffidavIt, ~ 3) Thomas H 

Brush, Esq , of the Brush Law FIrm was the assIstant VIce presIdent of Brentwood Homes, Inc, 

at the tIme of clOSIng (ExhIbIt C to Bradley AffidavIt) However, Bradley was never Informed 

that the clOSIng attorney was an officer of Brentwood Homes, Inc, pnor to or at the tIme of 
( 

clOSIng (Bradley AffidavIt, ~ 10) 

The Home Purchase Agreement provIdes that "valIdatIOn of the 2-10 HB W warranty IS 

condItIoned upon seller's complIance WIth all 2-10 HBW's enrollment procedures and upon 

seller remaInIng In good standIng In the 2-10 HBW Program" (Home Purchase Agreement, ~ 

14(B)) The document entItled' BuIlder ApplIcatIon for Home Enrollment states to the buyer 

that "By sIgmng below, you acknowledge that you have read a sample copy of the Warranty 

Booklet, and consent to the terms of these documents IncludIng the bIndIng arbItratIOn proVISIon 

contaIned thereIn" (ExhIbIt B to Bradley AffidaVIt) The BUIlder ApplIcatIon for Home 

Enrollment also proVIdes that there IS no coverage by the bUIlder's warranty Insurer If the buyer 

has not receIved a certIficate of warranty coverage and a warranty booklet from 2-10 HBW 

withm thIrty days after clOSIng (ExhIbIt B to Bradley MfidavIt) The BuIlder ApphcatIOn for 

Home Enrollment was never presented to Bradley before the commencement of thIS lItIgatIon, 

nor dId he ever execute any document relatIng to the 2-10 Home Buyers Warranty assocIated 

WIth the home he purchased from Appellants (Bradley AffidaVIt, ~ 4) Bradley dId not receIve 

the Home Buyers Warranty LImIted Warranty Booklet untIl after Apnl 11, 2007 (Bradley 

AffidaVIt, ~ 7, ExhIbIt E to Bradley AffidaVIt) 

Edward M Terry, past preSIdent of Brentwood Homes, Inc, ran the operatIOns of the 

company but dId not deal dIrectly With Bradley (Exhibit G to MotIon to Compel, ~ l(b)) 

Donald Gerratt, former VIce preSIdent of constructIOn for Brentwood Homes, Inc, was alleged 
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by Appellants to be the bUIlder who bUIlt the subject home (ExhIbIt G to MotIon to Compel, ,-r 

1 (a)) 

STANDARD OF REVIEW 

"DetermmatIons of arbitrabIhty are subject to de novo revIew" Thorton V Tndent Med 

Ctr, L L C, 357 S C 91,94,592 S E 2d 50, 51 (Ct App 2003) "Nevertheless, a CIrcUIt court's 

factual findmgs wIll not be reversed on appeal If there IS any eVIdence reasonably supportmg the 

findmgs " Id 

ARGUMENT 

Bradley respectfully requests that thIS Court affirm the Order denymg Appellants' 

MotIon to Compel ArbItratIOn as there eXIsts substantIal eVIdence to support the Tnal Court's 

findmg that the Home Purchase Agreement IS not subject to the Federal ArbItratIOn Act 

I THE HOME PURCHASE AGREEMENT ON ITS FACE DOES NOT 
INVOLVE INTERSTATE COMMERCE AS THE ESSENTIAL 
CHARACTER OF THE CONTRACT INVOLVES THE PURCHASE OF 
REAL PROPERTY IN SOUTH CAROLINA 

In order for the Federal ArbItratIOn Act "to apply, the commerce mvolved m the contract 

must be mterstate or foreIgn" SOlI RemedIatIOn Co V Nu-Way Envtl Inc, 323 S C 454, 460, 

476 S E 2d 149, 152 (1996) 'To ascertam whether a transactIon mvolves commerce wlthm the 

meamng of the FAA, the court must examme the agreement, the complamt, and the surroundmg 

facts" Zabmski V BrIght Acres Assocs, 346 S C 580, 594, 553 S E 2d 110, 117 (2001) The 

court IS reqUIred to reVIew the entIre contract "m determmmg whether the contract on ItS face 

eVIdences commerce" TImms V Greene, 310 S C 469,472,427 S E 2d 642,644 (1993) South 

CarolIna courts "conSIstently look to the essential character of the contract when applymg the 

FAA" Thorton, at 96, 592 S E 2d at 52 The South CarolIna Supreme Court has found that a 

contract for the sale of land m thIS state to out-of-state partIes dId not mvolve mterstate 
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commerce even though the partIes obtamed engmeenng servIces and procured financmg from 

other states See, Mathews v Fluor Corp, 312 S C 404,440 S E 2d 880 (1994), overruled by 

Munoz v Green Tree Fm Corp, 343 S C 531,542 S E 2d 360 (2001) (overrulIng Mathews to 

the extent It consIdered whether the partIes contemplated mterstate commerce as a factor m 

deterrmnmg whether the FAA applIed) In Mathews, the South CarolIna Supreme Court found 

that the transactIOn dId not mvolve mterstate commerce and was not Wlthm the scope of the 

Federal ArbItratIOn Act even though the contractmg partIes were domICIled outSIde the confines 

of South CarolIna, and the "transactIOns mCIdent to the sale, [mcludmg the financmg of the 

purchase by foreIgn lendmg mstltutlons], were conducted m foreIgn Junsdlctlons " Mathews, at 

407,440 S E 2d at 881-82 

Subparagraph H m paragraph 22 on Page 8 of the Home Purchase Agreement executed 

by Bradley and Donald Gerratt, as agent for Appellant Brentwood Homes, Inc, speCIfically 

states that "Purchaser IS buymg a completed dwelhng and that Seller IS not actmg as a contractor 

for Purchaser m the constructIon of a dwellmg " (Home Purchase Agreement, ,-r 22) The Home 

Purchase Agreement contams a merger clause whIch prOVIdes that the contract contams the sole 

and, entIre agreement between the partIes hereto and no modIficatIon of thIS Agreement shall be 

bmdmg unless attached hereto and SIgned by all partIes to tills Agreement" (Home Purchase 

Agreement, ,-r 32) The merger clause m the Home Purchase Agreement also proVIdes that "no 

representatIOns, promIse, or mducement not mcluded m thIS Agreement shall be bmdmg upon 

any party hereto" (Home Purchase Agreement, ,-r 32) Further, the terms of the Home Purchase 

Agreement do not refer to eqUIpment and matenals to be furnIshed from outSIde the state of 

South CarolIna, nor does It lIst any subcontractors whIch were outSIde the confines of thIS state 

Therefore, the terms of the Home Purchase Agreement unambIguously mdIcate that the essentIal 
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character of the agreement Involves the purchase of real property with Improvements thereon 

rather than a contract for warranty coverage, financIng, or constructIOn of a dwellIng 

The contract and transaction at Issue In Mathews mirrors the Home Purchase Agreement 

and transactIOn between the parties In the present case as both cases Involve a transactIOn In 

which the essential character of the contract IS the purchase and sale of real estate located III 

South CarolIna Appellants rely on ZabInsla, 346 SCat 595, 553 S E 2d at 117, to assert that 

out-of-state financIng establIshes Interstate commerce With respect to the subject transactIOn 

InvolVIng the purchase and sale of real property In South Carohna However, ZabInsla Involved 

an action whereby Appellants sought arbItratIOn of the dIstnbutlOn of partnership assets and 

other partnership disputes whereIn the partnership agreement expressly proVided that all 

controversies or claims ansIng out of the agreement shall be subject to arbitratIOn Id at 586, 

553 S E 2d at 112-113 The partnership In ZabInsla was formed "In order to buy, renovate, and 

sell thirty apartments and approximately twenty-sIx acres of land on HIlton Head Island" Id 

553 S E 2d at 112 The South Carohna Supreme Court found that "the development of land 

WIthIn South CarolIna s borders IS the qUIntessentIal example of a purely Intrastate actiVIty 

However, the transactIon [at Issue] Involved Interstate commerce as contemplated by the FAA 

because the partnershIp utilIzed out-of-state matenals, contractors, and Investors" Id at 595, 
) 

553 S E 2d at 118 The essential character of the Home Purchase Agreement and the transaction 

at Issue In the present action Involved the purchase and sale of real property WIth a preVIOusly 

constructed dwellIng thereon rather than a dIspute amongst partners belongIng to a partnershIp 

which utIlized out-of-state matenals, contractors, and Investors to buy, renovate, and sell 

apartments located WIthIn the confines of South CarolIna Therefore, ZabInskI IS not analogous 
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or apphcable to the present action as the set of facts and causes of action therem substantially 

differ from the present action 

Appellants contend that the financmg of the purchase, the provIsIOn wlthm the Home 

Purchase Agreement glvmg the seller the dIscretIon to purchase a warranty from any warranty 

company of ItS choosmg, and the constructIOn materIals and subcontractors used to construct the 

subject dwelhng cause the Home Purchase Agreement to mvolve Interstate Commerce 

However, these transactIons, lIke the mCldental transactIOns m Mathews, are mCIdent to the sale 

of the subject property and, therefore, do not cause the Home Purchase Agreement to mvolve 

mterstate commerce wlthm the scope of the Federal ArbItratIOn Act Further, the warranty 

referenced by Appellants was not valIdated because Appellants dId not offer any eVidence or 

present any arguments to oppose the allegatIOns m the Bradley Affidavit which alleged that 

Bradley never read a sample copy of the warranty booklet, consented to any terms wIth respect 

to the warranty, or receIved a certIficate of warranty coverage along wIth a warranty booklet 

wlthm 30 days after closmg Therefore, the warranty Issue raIsed by Appellants IS not relevant to 

the present actIOn as they did not vahdate the warranty, Bradley never agreed to any terms with 

respect to the warranty, the terms of HBW 2-10 Warranty were never presented to the TrIal 

Court or offered mto eVIdence, and thIS actIOn does not anse from the 2-10 HBW warranty 

referenced m the Home Purchase Agreement 

II THE TRIAL COURT'S FACTUAL FINDINGS WITH RESPECT TO 
THE TERRY AFFIDAVIT MUST NOT BE REVERSED AS 
APPELLANTS DID NOT PROPERLY PRESERVE THE ISSUE OF 
THE SUFFICIENCY OF THE TERRY AFFIDAVIT, AND THERE 
EXISTS AMPLE EVIDENCE THAT REASONABLY SUPPORTS THE 
TRIAL COURT'S FINDINGS 

1 Appellants DId Not Preserve the Issue of the SuffiCIency of the Terry AffidaVit for ReView 

"It IS an axIOmatiC rule of law that Issues may not be raIsed for the first tIme on appeal" 
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Talley v South Carohna HIgher Educ TUItIOn Grants Comm'n, 289 S C 483, 487, 347 S E 2d 

99,101 (1986) Further, an Issue IS not preserved for appeal even If It was raIsed below, but not 

ruled upon by the tnal judge Id A specIfic Issue or allegatIOn IS not properly preserved for 

reVIew when the tnal judge consIders It, but falls to specIfically rule on It, and the Appellant 

makes no mentIOn under Rule 59( e), SCRCP for the tnal judge to alter or amend hIS order to 

consIder that specIfic Issue or allegatIOn See,~, Skinner V Elrod, 308 S C 239, 417 S E 2d 

599 (Ct App 1992) 'The appellate courts have ruled conSIstently that an Issue presented to the 

tnal Judge but not deCIded, may not be heard on appeal" James F Flanagan, South CarolIna 

\ 

Rules of CIvIl Procedure 475 (2d ed 1996) 

Appellants assert that the Tnal Court made no speCIfic findIng that the InformatIon set 

forth In the Terry Mfidavlt was untrue or Inaccurate, or that the affidaVIt was proper for 

conSIderatIOn to estabhsh the Involvement of Interstate commerce In the transactIon between 

Appellants and Bradley Bradley objected to the submIssIOn of the Terry AffidaVIt due to ItS 

factual InaccuraCieS In companson to Appellants' InItial responses to Bradley's InterrogatorIes, 

and Donald Gerratt beIng the sIgnatory of the Home Purchase Agreement on behalf of 

Appellants (611110 Transcnpt, p 12, hnes 18-24) At the heanng, Bradley alleged that Edward 

Terry was not competent to gIve testImony because the Appellants alleged that they were not 

alter egos and dId not hst Mr Terry as an officer of Brentwood Homes of South CarolIna, Inc, 

whIch was the entIty hsted In the bUIldIng permIt as the contractor (611110 Transcnpt, p 13, 

hnes 1-6) Appellants dId not respond to Bradley's ObjectIOn to the submISSIon of the Terry 

AffidaVIt, nor dId they mentIon, by fihng a MotIon to Alter or Amend pursuant to Rule 59(e), 

SCRCP the Issue that the Tnal Court made no speCIfic findIng that the Terry AffidaVIt was 

untrue or Inaccurate, or that the affidaVIt should have been conSIdered to estabhsh the 
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Involvement of Interstate commerce In the subject transactIOn Therefore, Appellants must be 

precluded from assertIng for the first time on appeal any alleged error resultIng from the Tnal 

Court s alleged faIlure to consIder the Terry AffidaVIt to establish the Involvement of Interstate 

commerce In the subject transaction, as well as the Tnal Court's omISSIon of a specIfic findIng 

that the InformatIOn set forth In the affidaVIt was untrue and Inaccurate 

2 The Terry AffidaVIt Falls to EstablIsh Interstate Commerce 

The South Carohna Supreme Court has found that a contract for the sale of land In thIS 

state to out-of-state partIes dId not Involve Interstate commerce even though the partIes obtaIned 

engIneenng servIces and procured finanCIng from other states See, Mathews, 312 S C 404,440 

S E 2d 880 (1994), overruled by Munoz v Green Tree FIn Corp, 343 S C 531,542 S E 2d 360 

(2001) (overrulIng Mathews to the extent It consIdered whether the partIes contemplated 

Interstate commerce as a factor In determInIng whether the FAA applIed) In Mathews, the 

South CarolIna Supreme Court found that the transactIOn dId not Involve Interstate commerce 

and was not WIthIn the scope of the Federal ArbItratIOn Act even though the contractIng partIes 

were domIcIled outSIde the confines of South CarolIna and the "transactIOns InCIdent to the sale, 

[IncludIng the finanCIng of the purchase by foreIgn lendIng InStitutIOns], were conducted In 

foreIgn JunsdlctIOns "Mathews, at 407,440 S E 2d at 881-82 Pursuant to Rule 401 of the South 

CarolIna Rules of EVIdence, "relevant eVIdence means eVIdence haVIng any tendency to make 

the eXIstence of any fact that IS of consequence to the determInatIOn of the action more probable 

or less probable than It would be WIthout the eVIdence" A party's response to an Interrogatory 

constItutes an admISSIon of the respondIng party and may be used as substantIve eVIdence 

CamlIn V Bl-Lo, Inc 311 S C 197,428 S E 2d 6 (Ct App 1993) 
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The Home Purchase Agreement was executed by Bradley and Donald Gerratt on behalf 

of Appellant Brentwood Homes, Inc Subparagraph H m paragraph 22 on Page 8 of the Home 

Purchase Agreement specIfically states that "Purchaser IS buymg a completed dwellmg and that 

Seller IS not actmg as a contractor for Purchaser m the constructIOn of a dwellmg" Further, the 

Home Purchase Agreement contams a merger clause whIch proVIdes that the contract "contams 

the sole and entIre agreement between the partIes hereto and no modIficatIOn of tills Agreement 

shall be bmdmg unless attached hereto and SIgned by all partIes to thIS Agreement" The terms 

of the Home Purchase Agreement unambIguously mdlcate that It IS an agreement for the 

purchase and sale of real estate and, therefore, cannot be construed as a constructIOn contract 

Paragraph 12 of the Terry AffidaVIt solely relates to the constructIOn, matenals, and supplIers 

assocIated WIth the constructIOn of Bradley's home and, therefore, paragraph 12 of the affidaVIt 
J 

IS not relevant to establIsh any fact ansmg from the purchase and sale of the home to establIsh 

mterstate commerce 

The Tnal Court speCIfically restated Appellants' dIscovery responses to Bradley's mltlal 

Set of Interrogatones Numbers lea) and l(b) whIch stated that Edward M Terry dId not deal 

dIrectly WIth the customer and that Donald Gerratt was the buIlder who bUIlt Plamtlff s home 

and dealt WIth all warranty calls (6/16/10 Order) Appellants submItted no eVIdence to establIsh 

that Edward M Terry ever read the Home Purchase Agreement, met or communIcated WIth 

Bradley, or ever VISIted or wItnessed any transactIOn mvolvmg the sale or constructIOn of 

Bradley's Home Therefore, Bradley was not reqUIred to offer eVIdence to refute the speCIfic 

mformatIOn contamed m the Terry AffidaVIt as the Tnal Court properly relIed on the Appellants' 

responses to Bradley's InItial Set of Interrogatones, Bradley's objections to the admIssIOn of the 
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Terry AffidavIt, as well as the fact that the transactIOn mvolved the purchase and sale of 

I 
Bradley's Home, not the constructIon thereof, whIle rendenng Its deCISIon 

3 The Terry AffidavIt IS Not Based Upon Personal Knowledge 

Rule 602, South Carolma Rules of EVIdence, provIdes that "a WItness may not testIfy to a 

matter unless eVIdence IS mtroduced suffiCIent to support a findmg that the WItness has personal 

knowledge of the matter" 

At the June 1, 2010 heanng, Appellants submItted no eVIdence to support the allegatIons 

m the Terry AffidaVIt WIth respect to Edward Terry's personal knowledge thereof The only 

eVIdence the Tnal Court had to conSIder when reVIewmg the Terry AffidaVIt were Appellants' 

responses to Bradley's mitIal set of mterrogatones attached to hIS MotIon to ReconSIder wherem 

Appellants responded that Edward Terry dId not deal drrectly WIth the customer and Donald 

Gerratt bUilt the subject home Further, Appellants dId not oppose Bradley's contentIOn that 

Edward Terry was not lIsted as an officer of Brentwood Homes of South CarolIna, Inc, whIch 

was lIsted on the bUIldmg permIt as the contractor Therefore, Appellants dId not mtroduce 

eVIdence suffiCIent to support a findmg that Edward Terry had personal knowledge regardmg the 

construction of Bradley's home 

Appellants dId not preserve the Issue of the suffiCIency of the Terry AffidaVIt for Appeal 

The Terry AffidaVIt IS Irrelevant to establIsh mterstate commerce WIth respect to Home Purchase 

Agreement as the agreement constItutes a contract to purchase and sale real estate located m 

South Carohna rather than a constructIon contract Further, the Tnal Court was hmited to 

Appellants' dIscovery responses, the arguments of counsel, and the terms of the Home Purchase 

Agreement when revlewmg the Terry AffidaVIt after Appellants submItted It to the Tnal Court 

Therefore, reasonable eVIdence eXIsts m the record to support the Tnal Court's findmg that the 



Appellants faded to submIt suffiCIent eVIdence to demonstrate that the subject transactIOn 

mvolved mterstate commerce m the event thIS Court finds that Appellants preserved thIS Issue 

for appeal 

III EVEN IF THIS COURT WERE TO FIND THAT THE HOME 
PURCHASE AGREEMENT WAS SUBJECT TO THE FEDERAL 
ARBITRATION ACT, THE APPELLANTS WAIVED ANY RIGHT TO 
ARBITRATION 

"ArbItratIOn laws are passed m order to expedIte the settlement of dIsputes and should not 

be used as a means of furthenng and extendmg delays" Evans v Accent Manufactured Homes, 

Inc, 352 S C 544, 550, 575 S E 2d 74, 76 (Ct App 2003) (cItmg 4 Am Jur 2d Alternative 

DIspute Resolution § 131 (1995)) "A party may waIve the nght to arbItratIOn by bemg 

unjustifiably slow m seekmg arbItratIOn" Id "A party seekmg to establIsh Waiver must show 

\ 

prejUdICe through an undue burden caused by delay m demandmg arbItration" Id "There IS no 

set rule as to what constitutes a waIver of the nght to arbItrate, the questIOn depends on the facts 

of each case" Evans, 352 SCat 544, 575, S E 2d at 77 

Appellants have filed a Motion to DIsmISS, two Answers m conjUnctIOn WIth two 

counterclaIms, and served dIscovery requests on Bradley pnor to raIsmg the Issue of arbItratIOn 

on February 5, 2010 Pnor to Appellants filmg theIr Motion to Compel ArbItratIOn, the Tnal 

Court, on February 1, 2010, granted Bradley's Motion to Compel WhICh reqUIred Appellants to 

respond to Bradley's dIscovery requests withm 45 days At the February 1, 2010 heanng, the 

Tnal Court also heard Bradley's Motion for Summary Judgment Appellants' counsel asserted 

that the Tnal Court should not grant Bradley's MotIon for Summary Judgment because It would 

essentially pumsh the Appellants for the actions of thelf pnor attorney, and not promote an 

adjudIcatIOn on the ments Thereafter, Appellants were permItted to amend theIr ongmal 

Answer, whIch was m the form of a smgle paragraph general demal, to aVOId default, however, 
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Appellants subsequently raIsed the arbItratIOn Issue In theIr Amended Answer and filed a MotIOn 

to Compel ArbItratIon Bradley was forced to file MotIOn to ReconSIder the Tnal Court's Order 

anSIng from the heanng on February 1, 2010 as the Appellants raIsed vanous defenses, mcludmg 

the arbItratIOn Issue, and faIled to comply wIth the terms of the Order WhICh granted Bradley's 

MotIon to Compel Further, Appellants have not supplemented the mItIal dIscovery responses of 

theIr pnor counsel, nor have they compbed wIth the terms of the Tnal Court's Order, dated June 

16,2010 

The record clearly reflects that Appellants avaIled themselves WIth dIscovery tools not 

avaIlable m arbItratIOn There IS also ample eVIdence m the record whIch shows that the 

Appellants used the JudICIal process to SubstItute counsel, amend theIr Answer to aVOId default 

and assert a counterclaIm agaInst Bradley and to aVOId cooperatmg WIth the dIscovery process 

As a result of Appellants' use of the JudICIal process and dIscovery tools aVaIlable therem, 

Bradley has been forced to mcur much prejudIce as he has mcurred substantIal attorney's fees 

resultmg from hIS counsel havIng to appear before the Tnal Court on two separate occaSIOns 

regardmg Appellants' reluctance to respond to hIs dIscovery requests Appellants also used the 

JudICIal system to aVOId default pnor to ralSlng the arbItratIOn Issue, and now seek to compel 

arbItratIon even though they preVIously requested the Tnal Court for an adjudIcatIon on the 

ments In OppOSItIOn to Bradley's Motton for Summary Judgment Although Appellants were 

entItled to appeal the Tnal Court's Order denymg theIr Motton to Compel ArbItratIOn, the facts 

and CIrcumstances of tills proceedIng mdlcate that thIS actIOn was taken to delay the proceedmg 

m an attempt to aVOId compbance With the terms of the Order m willch Appellants have 

appealed Therefore, the record contams ample eVIdence whIch mdIcates that Appellants were 

unjustifiably slow m seekmg arbItratIOn, engaged In dIscovery to theIr benefit, partiCipated m the 
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JudICIal process for theIr benefit, and forced Bradley to mcur costs he would not have mcurred m 

arbItratIOn even though Appellants have yet to provIde complete and accurate dIscovery 

responses to Bradley's mitIal dIscovery requests 

CONCLUSION 

The decIsIon of the Tnal Court must be affirmed because there eXIsts ample eVIdence 

whIch reasonably supports the Tnal Court's findmgs of fact The Tnal Court revIewed the 

Home Purchase Agreement, the Complamt, and consIdered the surroundmg facts when It found 

that the Home Purchase Agreement dId not mvolve mterstate commerce 

November 1, 2010 

Respectfully submItted, 

WIIhlfst?;1 
WIlham W DesChamps, III {// 
DesChamps Law FIrm 
1551 21 st Avenue North, SUIte 14 
Myrtle Beach, South CarolIna 29578 
(843) 448-2391 
EmaIl wwd@deschampslaw com 

trey@deschampslaw com 
Attorney for Respondent 
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Fred Bradley, 

STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM HORR Y COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr , ResIdent Judge, FIfteenth JudIcIal CIrCUIt 

CivIl ActIOn No 2009-CP-26-7477 

vs 

Brentwood Homes, Inc , Brentwood Homes-LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North Carolma, 
Inc, Brentwood Homes of Myrtle Beach, Inc Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes ofBeaufort-Bluffion, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a Georgia CorporatIOn, 

DESIGNATION OF MATTER 
TO BE INCLUDED IN THE RECORD ON APPEAL 

RECEJVED 
NOV 0 2 2010 

Be Gourt Of Appeals 

Respondent, 

Appellants 

Respondent proposes the followmg to be mcluded m the Record on Appeal 

1 Order Denymg Defendants' MotIon to DIsmISS and grantmg PlamtlfT's MotIon to 
Compel dated February 8,2010, 

2 Order Denymg Plamtlffs MotIon for Summary Judgment dated February 8, 2010, 
3 Consent Order for SubstItutIon of Counsel, 
4 Complamt, 
5 Answer, 
6 Defendants' Amended Answer and CounterclaIm, 
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7 PlamtIffs NotIce of MotIOn and MotIOn to ReconsIder and/or Alter or Amend the 
Court's pnor Order Denymg Defendants' MotIOn to DIsmIss and grantmg 
PlamtIffs MotIon to Compel DIscovery, 

8 Defendants' NotIce of MotIon and MotIOn to Stay ArbItratIOn 
9 Memorandum m Support of Defendants' MotIon to Stay and Compel ArbItratIOn, 
10 Defendants' Amended NotIce of MotIOn and MotIon to DIsmIss, 
11 Piamtiff s NotIce of MotIOn and MotIOn to Compel DIscovery and for Attorney's 

Fees and Costs (wIth attached ExhIbItS A through N), 
12 JudICIal (Non-Jury) Proceedmgs February 1,2010, P 17, P 23, 
13 Transcnpt of Record June 1, 2010, pp 11-13, 
14 AffidavIt John F Bradley ("Fred Bradley") m OppOSItIon to Defendants' MotIon 

to Compel ArbItratIOn (wIth attached ExhIbItS A through G), 
15 AffidaVIt of Edward M Terry (WIth attached ExhIbIts), and 
16 Letter dated January 19,2010 from Allen Leland Dupre to WIlham W 

DesChamps, Jr 

I certIfy that thIS deSIgnatIOn contams no matter WhICh IS lITelevant to tills appeal 

November 1, 2010 

2 

WIlh m W DesChamps, Jr 
WIlham W DesChamps, 
DESCHAMPS LAW F 
1551 21 st Avenue North, SUIte 14 
Myrtle Beach, South Carolma 29577 
(843) 448-2391 
wwd@deschampslaw com 
trey@deschampslaw com 
Attorneys for Respondent 
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Fred Bradley, 

STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM HORR Y COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr, ReSIdent Judge, FIfteenth JudICial CIrcUIt 

CIVIl ActIOn No 2009-CP-26-7477 

vs 

Brentwood Homes, Inc, Brentwood Homes-LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South CarolIna, Inc, Brentwood Homes of North CarolIna, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes ofBeaufort-Bluffion, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a Georgia Corporation, 

PROOF OF SERVICE 

Respondent, 

Appellants 

I certIfy that I have served one (1) copy of the ImtIal Bnef of Respondent and 
DeSIgnatIOn of Matter to be mcluded m the Record on Appeal on counsel for Appellants by 
deposItmg copIes of same m the Umted States Mall, postage prepaid, on November 1, 2010, to 
the followmg addressee 

Robert T Lyles, EsqUIre 
Lyles & Lyles 
342 East Bay Street 
Charleston SC 29401 

[SIGNATURE APPEAR ON NEXT PAGE] 



Dated November 1, 2010 

WIl lam W DesChamps, Jr 
WIlham W DesChamps III 
1551-21st Avenue North, SUIt 
Myrtle Beach, SC 
(843) 448-2391 
wwd@deschampslaw com 
trey@deschampslaw com 
Attorneys for Respondent 



DESCHAMPS LAw FIRM 
ArrORNEYS-AT-LAW 

WILLIAM W DESCHAMPS JR ESQ * 
WILLIAM W DESCHAMPS III ESQ 
BHUMIA PATEL ESQ 
PEGGY G DESCHAMPS OFFICE ADMINISTRATOR 

Certified Court Mediator and Arbitrator 

The Honorable Tanya A Gee 
Clerk, South Carolma Court of Appeals 
Post Office Box 11629 
Columbia, South Carolma 29211 

November 1, 2010 

RE Fred Bradley v Brentwood Homes, Inc, et al 
Case No 2009-CP-26-7477 

DearMs Gee 

1551 21
ST 

AVENUE NORTH STE 14 
POBox 2402 (29578) 

MYRTLE BEACH SC 29577 
TELEPHONE (843) 448 2391 

FACSIMILE (843) 448-3308 

~)BCEIVED 

NOV 0 2 ZUlU 

SC Court of Appeals 

Enclosed for filIng IS the ongmal of the IrutIaI Bnef of Respondent regardmg the above­
referenced case 

By copy of thIs letter, I am herewIth servmg one (1) copy of the IrutIaI Bnef of Respondent on 
counsel for the Appellants as eVIdenced by the enclosed Proof of ServIce 

If you have any questIOns, please do not heSItate to contact my office and speak WIth eIther Trey 
DesChamps or Trma McManus, LItigatIon Paralegal 

Thank you for your aSSIstance m thIS matter WIth kmdest personal regards, I remam 

WWD, Jr/tdm 
Enclosures 
cc Robert T Lyles, EsqUIre 

Smcerely yours, 

g;f;:2; 
WIlham W DesChamps, Jr 



mbe ~outb QCaroltna QCourt of ~ppeals 

TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

September 29,2010 

WIlham Wayne DesChamps, III, EsqUlre 
DesChamps Law FIrm 
1551 21st Ave N 
Ste 14 
Myrtle Beach, SC 29577-7495 

Re Bradley, Fred v Brentwood Homes 
Case Trackmg # 2010163350 

Dear Mr DesChamps 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA '921 I 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (S03) 734 IS90 
FAX (S03) 734 IS39 

www sccourts org 

The followmg Order has been endorsed on your "MotlOn for ExtenslOn of TIme to FIle Imtml 
Bnef of Respondent and DeslgnatlOn of Matter to be Included m the Record on Appeal" m the 
above entItled case on appeal 

"Granted 

September 29,2010 " 

John Cannon Few C J 
F or the Court 

By sl V C1ane Allen 
Deputy Clerk 

Please be adVIsed the Respondent's Imtla1 Bnef and DeslgnatlOn of Matter must be served and 
filed on or before November 3, 2010 

Very truly yours, 

t!~~/~ 
CLERK 

TAG/ec 
cc Robert T Lyles, Jr, EsqUlre 



Fred Bradley, 

STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr , CircUlt Court Judge 

CivIl ActIon No 2009-CP-26-7477 

vs 

Brentwood Homes, Inc, Brentwood Homes - Limehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South CarolIna, Inc, Brentwood Homes of North 
CarolIna, Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood 
Homes of Low Country, Inc, Brentwood Homes of Fort MIll, Inc, 
Brentwood Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, 
Crescent Homes of SC, Inc, Brentwood Homes, Incorporated, 
A Georgia CorporatIOn, 

MOTION FOR EXTENSION OF TIME 

]R}BCEIV':aJ[) 

SfP 1 3 2010 

S&igu,t of ~f!aJS 

Respondent, 

Appellants 

TO FILE INITIAL BRIEF OF RESPONDENT AND 
DESIGNATION OF MATTER TO BE INCLUDED IN THE 

RECORD ON APPEAL 

Counsel for Respondent, Fred Bradley, hereby respectfully requests the Court, pursuant 

to Rule 224, SCACR, for an extenSIOn of tIme to file Respondent's ImtIal Bnef and DeSIgnatIOn 

of Matter to be Included In the Record on Appeal 

As a result of Respondent's counsel's schedule, Respondent respectfully contends that 

good cause eXIsts for an extenSIOn of tIme to file hIS ImtIal Bnef and DeSIgnatIOn of Matter 

Wherefore, Respondent contends that thIS appeal and the Interest of JustIce WIll be served by 

grantIng Respondent an extenSIOn of tIme to file hIS ImtIal Bnef and DeSIgnatIon of Matter 

1 



Respondent, therefore, respectfully prays upon thIS Court for an order grantmg Respondent an 

extensIOn of thIrty (30) days to file hIS ImtIal Bnef and DeSIgnatIOn of Matter to be mcluded m 

the Record on Appeal 

Dated September 9,2010 

Other Counsel of Record 

Robert T Lyles, EsqUIre 
Lyles & Lyles, LLC 
Post Office Box 773 
Charleston, SC 29402 
Attorney for Appellants 

DESCHAMPS LAW FIRM 

WIlham W DesChamps, II 
WIlham W DesChamps, Jr 
Attorneys for Respondent, Fred Bradley 
1551 21st Avenue North, SUIte 14 
Myrtle Beach, South Carolma 29578 
(843) 448-2391 
SC Bar #01658 and 77150 
E-matl trey@deschampslaw com 
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GRANTED 
JOHN CANNON FEW, C J 
FOR THE COURT 

By ~~~ 
~ (Deputy Clerk) 

j 



Fred Bradley, 

STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr, CIrcUlt Court Judge 

CIvIl ActIOn No 2009-CP-26-7477 

vs 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North 
Carolma, Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood 
Homes of Low Country, Inc, Brentwood Homes of Fort MIll, Inc, 
Brentwood Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, 
Crescent Homes of SC, Inc, Brentwood Homes, Incorporated, 
A GeorgIa CorporatIOn, 

PROOF OF SERVICE 

:/R.1BC1BIV'BJI) 
SEP 1 3 2DlO 

SC COurt of Appeals 

Respondent, 

Appellants 

I certIfy that I have served one (1) copy of the MotIon for ExtensIOn of TIme to FIle 
ImtIal Bnef of Respondent and DesIgnatIOn of Matter to be Included m the Record on Appeal 
upon counsel for Appellants deposItmg a copy of the same m the Umted States Mall, postage 
prepatd, on September 10,2010, to the followmg address 

Robert T Lyles, EsqUIre 
Lyles & Lyles, LLC 
Post Office Box 773 
Charleston, SC 29402 

[SIGNATURES APPEAR ON NEXT PAGE] 
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SWORN to before me thIS 

I (j-I!:J day of September, 2010 

~ll/ll!/~ 

DESCHAMPS LAW FIRM 

W 11 lam W DesChamps, II 
Wllham W DesChamps, Jr 
Attorneys for Respondent 
1551 21st Avenue North, SUlte 14 
Myrtle Beach, South Carolma 29578 
(843) 448-2391 
SC Bar # 77447 and 01658 
E-maIl trey@deschampslaw corn 

Notary PublIc for South CarolIna/~ / 
My CommIsSIOn ExpIres I~ ~ -.! ~ 
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Fred Bradley, 

THb S I A fE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B H)-man, Tr, CIrcUIt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
BH.ntwood Homes - The Retreat at Johns Island, LLC, Brentwood 
I lome'> of South Carolma, Inc, Brentwood Homes of North CarolIna, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

DESIGNA nON OF MATTER 
TO BE INCLUDED IN THE RECORD ON APPEAL 

Appellant proposes the followmg to be mcluded m the Record on Appeal 

Respondent, 

Appellants 

Order Grantmg PlamtIff's Motion to Alter/Amend and Denymg Defendants' MotIOn to 
Compel ArbItratIOn dated June 16,2010 

2 Order Denymg Defendants' MotIon to DIsmISS and Grantmg Plamtiff's MotIOn to Compel 
dated February 11, 2010 

3 Order Denymg Plamtiff's MotIon for Summary Judgment filed February 11,2010 
4 Consent Order S ubstItutmg Counsel dated January 11, 2010 
5 Complamt dated July 31, 2009 
6 Answer datt,d August 19,2009 
7 Amended Answer and Counterclaim dated February 11,2010 (WIth exhIbIts) 
8 Defendants' Motion to DIsmISS dated October 5,2009 
9 PlamtIff's Motion for Summary Judgment dated December 22,2009 



10 NotIce of MotIOn and MotIon to Stay and Compel AlbltratIOn (with exhibits) 
11 AffidaVIt of Edward M Tell), (with exhibits) 
12 AffidaVIt of AffidaVit of John F Bradley ("Fred Bradley") In OppositIOn to Defendants' 

MotIOn to Compel ArbitratIOn (with exhIbits) 

I certify that this designatIOn contams no matter whIch IS melevant to this appeal 

September 2,2010 

(JjiJ~ 
~obert T Lyles 

Lyles & Lyles, LLC 
342 East Bay Street 
Charleston, South Carolma 29401 
(843) 577-7730 ( 
Attorneys for Appellants 
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Fred Bradley, 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B Hyman, Tr, Clrcmt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North Carolma, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a Georgia CorporatlOn, 

PROOF OF SERVICE 

JR.lEClEll'~ 
Sfp 03 2D Sc lD 

COurt Of A 
PPeals 

Respondent, 

Appellants 

I certIfy that I have served the Appellants' DeslgnatlOn of Matter to be mcluded m the Record 
on Appeal on Fred Bradley by Deposltmg a copy of It m the Umted States Mail, FIrst Class postage 
prepaid, on September 1,2010, addressed to hIS attorney of record, Wilham W DesChamps, III, 
Esqmre, DesChamps Law FIrm, Post Office Box 2402, Myrtle Beac/1outh Carolma 29577 

September 2, 2010 (tV 4) V~_ 
Robert T Lyles 
Lyles & Lyles, LLC 
342 East Bay Street 
Charleston South Carolma 29401 
(843) 577-7730 
Attorneys for Appellants 



Robert T Lyles Jr 
Member 

The Honorable Tanya Gee 

LYLES & L YLE~ , LLC 
ATTORNEYS AT LAW 

342 East Bay Street 
POBox 773 (29402) 

Charleston South CarolIna 2940 I 
Telephone (843) 577 7730 
FacsImIle (843) 577 7172 

September 2,2010 

Clerk, South Carolma Court of Appeals 
Post Office Box 11629 
ColumbIa, S C 29211 

Re Fred Bradley v Brentwood Homes Inc ~t al 
Horry County Case Number 2009-Cp-26-7477 
Case Trackmg Number 2010163350 

Dear Ms Gee 

DIrect (843) 735 5560 
EmaIl rtl@lylesfirm com 

1R.1BC1BIV8Jl) 

SfP 0 3 2010 

SC COUrt Of Appeals 

Enclosed for filmg wIth regard to the above referenced matter, please find the followmg 

1) ImtIal Bnef of Appellant wIth Proof of ServIce, and, 
2) DesIgnatIOn of Matter to Be Included m the Record on Appeal wIth Proof of SerVIce 

If you have any questIOns, please feel free to gIve me a call WIth kmd regards, I remam 

RTLIdaw 
Enclosures 
cc WIlham W DesChamps, III, EsqUIre 

Edward M Terry 



fred Bladley, 

THE ST A fE OF SOUTH CAROLINA 
Tn The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr , CIrCUIt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North Carolma, 
Inc, Brentwood Homes of Myrtle Beach Inc, Brentwood Homes of 
Low Country, Inc Brentwood Homes of Fort MIll, Inc, Brentwood 
Home.;; of Beaufort-Bluffton, Inc, Hams Street LLC, Crescent Homes 
ofSC, Inc Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

INITIAL BRIEF OF APPELLANT 

Robert T Lyles 
Lyles & Lyles, LLC 
342 East Bay Street 

~ 1E!ClEIVlElD 

S[P 0 3 2010 

sc COUrtaf A 
PPeals 

Respondent, 

Appellants 

Charleston, South Carolma 29401 
(843) 577-7730 
Attorneys for Appellants 

ORIGINAL 
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STA rCMENT OF ISSUE ON APPEAL 

I DID THE TRIAL COURT ERR IN DENYING APPELLANTS' MOTION TO STAY AND 
COMPEL ARBITRA nON? 

STATEMENT OF THE CASE 

ThIS IS an appeal from the CircUlt court's demal of the Appellants' motIon to stay thIS case 

and to compel arbItratIOn Appellants submIt that bIndIng and valId agreements to arbItrate eXIst 

between Fred Bradley, PlaIntIff/Respondent, ("Bradley") and Appellant, Brentwood Homes, Inc 

("BHI") Bradley filed thIS actIOn on or about July 31,2009, In whIch he alleges multIple causes of 

actIOn, all of WhICh relate to the constructIOn ofa home he purchased (Complamt) Bradley actually 

purchased the reSIdence from BHI pursuant to an agreement dated January 31 , 2007 ("Agreement") 

(['{hibit A to NotIce of MotIOn and MotIOn to Stay and Compel ArbItratIOn) Bradley also alleges 

these cause~ of actIon agamst all Appellants as "alter egos" of one another ("Alter Ego EntItIes") 

The causes of actIOn alleged are fraud, negligence, and breach of Implied warranty (CompJamt) 

Appellants filed an Answer on August 19,2009 (Answer) Appellants also filed a NotIce of MotIOn 

and MotIon to DIsmiss Pursuant to Rule 12(b)( 6), or m the AlternatIve to Amend Answer to Include 

CounterclaIm for Fnvolous ProceedIngs on October 5, 2009 (Defendants' Mohon to DIsmISS) 

Bradley moved for Summary Judgment on December 22, 2009, allegmg that the Answer was 

msufficlent (PlaIntIffs MotIon for Summary Judgment) A SubstItutIOn of counsel was made by 

Order on or about January 11,2010 (Consent Order SubstItutmg Counsel) 

The Court demed the MotIOn to DIsmISS (whIch was later amended), but granted ten (10) 

days to Appellants to 'amend theIr Answer to the PlaIntIffs Complamt" (Order DenyIng 

Defendants' MotIOn to DIsmISS and GrantIng PlaIntIffs MotIon to Compel) Bradley's MotIon for 



~ummary Judgment was dented (Order DenYing PlamtIffs MotIon for Summary Judgment filed 

rebruary 11,2010) 

On February 5,2010, Appellants strved an Amended Answer and CounterclaIm whIch raIsed 

ArbItratIOn as an affirmatIve defense (Amended Answer and CounterclaIm) On the same date 

Appellants served a NotIce of MotIon and MotIon to Stay and Compel ArbItratIOn (NotIce of 

MotIon and MotIon to Stay and Compel ArbItratIOn) 

On June 1,2010, the Honorable Larry H Hyman, Jr, heard oral arguments on Appellants' 

MotIOn to Stay and Compel ArbItratIOn and orally Issued and dented SaId motIon from the bench 

Defendants ~erved a notice of appeal on June 3, 2010 On June 11,2010, Judge Hyman sIgned a 

wn tten order denYing the motIOn to compel arbItratIOn ("Order") (Order Granting PlaintIff s MotIon 

to Alter/Amend and DenYing Defendants' MotIon to Compel ArbitratIOn) SaId Order was filed on 

June 16 20 I 0 Defendants served an amended notIce of appeal on June 29, 2010 

FACTS 

The laWSUIt anses out of alleged defiCienCies m the constructIOn of a home located at 2304 

1 0I1uga Dnve, North Myrtle Beach, South Carohna ("ReSidence") (Complaint) Bradley entered 

Into a Home Purchase Agreement for the ReSIdence WIth BHI, the buIlder and seller of the home, 

dated January 31, 2007 ("Agreement") (ExhIbIt A to NotIce of MotIOn and MJtIOn to Stay and 

Compel ArbItratIOn, hereinafter CIted as "Agreement") Pursuant to SectIOn 14 of the Agreement 

a 2-10 Homebuyers Warranty was to be prOVIded to the purchasers (Agreement P 5) ThIS 

"WarrantIes and DIspute ResolutIOn" proVISIOn of the Agreement contaInS a Mandatory Binding 

ArbItratIOn Clause (~ubsectIOn G) whIch was InItialed by Bradley (Agreement P 6) It prOVIdes 

2 



"Purchaser and Seller each dgrec that, to the mdXImum extent allowed by law, they 
de'>Ire to arbItrate all dIsputes between themselves The hst of dIsputes whIch shall 
be arbItrated m accordance WIth thIS paragraph mclude, but are not lImIted to (1) any 
claim ansmg out of Seller's con"tructIOn ofthe home, (2) Seller's performance under 
any Punch LISt or InspectIOll Agrt.-tment, (3) Seller s performance under any warranty 
con tamed m thIs Agreement or otherwIse, and (4) dny matters as to whIch Purchaser 
and Seller agree to arbItrate" 

The Respondent alleges that an mspectIOn of thIS resIdence has resulted m the dIscovery of 

constructIOn defects and defiCIencIes m the bUIldmg (Complamt P 3) Respondent further claims 

that the Appellants faIled to construct the reSIdence m accordance WIth apphcable bUIldmg codes 

(Complamt P 4) Appellants have demed Respondent's AllegatIons and mamtam that such Issue 

should be addressed by and through the 2-10 Home Buyers Warranty as provIded m the Agreement 

(Amended Answer and Counterclaim) 

STANDARD OF REVIEW 

DetermmatIOns of arbItrabilIty are subject to de novo reVIew MBNA Am Bank V 

ChnstIanson, 377 S C 210 213,659 S E 2d 209, 211 (Ct App 2008) Unless the partIes proVIde 
\ 

o 'lerwlse the questIOn of the arbltrabIlIty of a claim IS an Issue for JudICIal determmatIon ZabmskI 

V Bnght Acres A,>socs, 346 S C 580,596-97,553 S E 2d 110, 118-19 (S Ct 2001) "There IS a 

<;trong presumptIOn m favor of the valIdIty of arbItratIOn agreements because of the strong polIcy 

fdvonng arbItratIOn 1 owles v Umted Healthcare Corp 338 S C 29,37, 524 S E 2d 839, 843-844 

(Ct App 1999) 

ARGUMENT 

I THE CIRCUIT COURT ERRED IN DENYING APPELLANT'S MOTION TO STAY 
AND COMPEL ARBITRAflON BECAUSE A BINDING AND VALID AGREEMENT 
TO ARBITRATE EXI~ TS BETWEEN RESPONDENT BRADLEY AND APPELLANT 
BRENTWOOD HOMES, INC 

3 



The Agreement purport~ to Ix. ~ubJect to the South Carolma or North Carolma UnIform 

ArbitratIOn Act (Agreement) The Court found that the Agllement did not stnctly comply with S C 

Code Ann ~ 15-48-1 O(a), m that the notlLe of the arbItratIOn proVISIOn was not typed m underlmed 

capItal letters on the first page Appellants acknowledge that stnct compliance With thiS proVISIOn 

IS reqUired but not met by the agreement at Issue 

The CircUit court erred m fadmg to enforce the arbitratIOn pursuant to the Federal Arbitration 

Act When an arbitratIOn proVISIOn of an agreement does not meet the technIcal reqUirements ofS C 

Code Ann ~ 15-48-10(a) the Court must mqUire whether the Federal ArbitratIOn Act applies 

Zabmskl 346 SCat 590 See also Soli RemedIatIOn Co V Nu-Way Envtl Inc, 323 S C 454,460, 

476 S E 2d 149, 152 (S Ct 1996) Like the contract at Issue m Sod RemedIatIOn the arbitratIOn 

proVISion purported to comply With the South Carohna ArbitratIOn Act, but failed to comply With 

thL technIcal requIrements However, because the contract mvolved mterstate commerce, the court 

found that the r ederal ArbitratIOn Act ("FAA") preempted the South Carolma Act and enforced the 

rrOVlsIOn 

Because the Agreement mvolves mterstate commerce, the arbitratIOn provIsion m the mstant 

case should also be enforced under the FAA The FAA prOVides that 

A wntten proVISIOn many mantlme transactIOn or a contract eVldencmg a transaction 
mvolvmg commerce to settle by arbItratIOn a controversy therefore ansmg out of 
such contract or transactIOn or the refusal to perform the whole or any part thereof, 
or an agreement m wntmg to submit to arbItratIOn an eXIstmg controversy ansmg out 
of such a contract, transactIOn, or refusal, shall be valid, mevocable, and enforceable, 
')dve upon ~uch grounds as eXist at ldw or m eqUity for the revocatIOn of any contract 
shall be valId mevocable, and enforceable, save upon such grounds as eXist at law 
or m cqulty for the revocdtIOn of any contract 9 USC § 2 
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Wlthm the FAA, courts have mterpreted "mvolvmg commerce" "sIgnals an mtent to exerCIse 

Congress' commerce power to the full' AllIed Bruce Termlmx Co , v Dobson, 513 U S 265,277, 

115 S Ct 834, 130 LEd 2d 753 (1995) See also Towles v Umted Healthcare Corp, 338 SCat 

36 

The terms of the contract at Issue reveal that the transactIOn between the partIes mvolves 

mter')tate commerce The FAA preempts state law when the transactIOn m fact mvolves mterstate 

commerce, regardless of whether or not the partIes contemplated an mterstate transactIOn Munoz 

v Green Tree Fm Corp, 343 S C 531, 538, 542 S E 2d 360, 363 (S Ct 2001) The Agreement 

between the partIe') specIfies that a natIOnal warranty company WIll be used to provIde a structural 

warranty on the ResIdence (Agreement)( emphasIs added) SpecIfically, the Agreement provIdes that 

the Seller (BHI) wIll purchase a warranty from 2-1 0 HBW Warranty ("2-1 0 Warranty") or such other 

natIOnal walTanty provIder as Seller may reasonably elect (§ 14A) (Agreement) Therefore the 

Aglt,emcnt show~ eVIdence of the mvolvement ofmterstate commerce on ItS face 

The tlIal court further erred m findmg that the AffidavlI of Edward M Terry ( Terry 

Affidavit") dId not provIde addItIonal eVIdence of mterstate commerce "To ascertam whether a 

transactIon mvolved commerce wlthm the meamng of the FAA, the court must examme the 

agreement, the complamt, and the surroundmg facts" Zabmski 346 SCat 594, cltmg Towles, 

supra Courts have relIed on the use of affidaVIts to determme whether a transactIOn mvolves 

mterstate commerce Id In the Terry Affidavzt, Mr Terry sets forth that m the constructIOn of the 

Rt,sIdence materIals, subcontractors and supplIers from outsIde of South Carolma were used (Terry 

AffidaVIt, ~ 12) Such eVIdence has been accepted to establIsh mterstate commerce by courts m 

South CarolIna who have all but found that contracts mvolvmg constructIOn mherently mvolve 
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Interstate commerce See EpIscopal Housing Corp v Federal Ins Co, 269 S C 631,239 S E 2d 

647 (S Ct 1977) (ConstructlOn contI act mvolved mterstatc commerce where matenals, eqUipment 

and supphes were produced and manufactured out-of-statc ), CIrcle S Enterpnses, Inc v Stanley 

SmIth & Sons, 288 S C 428,343 S E 2d 4 (Ct App 1998) (Though contract dId not refer to out-of­

state matenals or subcontractors, an affidavIt made part of record stated that numerous Items 

specified m contract were purchased and shIpped from outsIde state, and the nature of proJect was 

~UffiClll1t to give notice that matenals, eqUipment and supphes from outsIde state would be reqUired, 

thu<; eVidenCing tran<;actlOn mvolvmg mterstate commerce) AdditlOnally, the Ten y AJfidavzt 

provides that Claims under the 2-10 Warranty specIfied m the Agreement are to be submitted to 

HBW's 10catlOn m GeorgIa (Terry AffidaVIt) 

The 1 nal Court made no specIfic findmg that the mformatlOn set forth m the Terry AffidaVIt 

was untrue or lllaccurate, but apparently found that because Mr Terry (1) dId not "deal dIrectly WIth 

the customer' was not the "bUilder", and dId not deal WIth warranty calls that hIS affidaVIt dId not 

cl..rabhsh the mvolvement of mterstate commerce (Order Grantmg Plamtlff's MotlOn to 

Alter! Amend and Denymg Defendants' Motion to Compel ArbitratlOn) Under South Carolina Rule 

of [Vidence 602 eVIdence to prove personal knowledge may consist of the WItness' own testImony 

Mr rerry set f0l1h that he was the VIce President and later PresIdent of Brentwood Homes, Inc 

(Terry AffidaVIt ~ 7-8) The Seller hsted m the Agreement IS Brentwood Homes, Inc Mr Terry 

states that he made the affidaVIt of hIs personal knowledge (Terry AffidavIt,-r 6) The Respondent 

offered no affidaVit or other eVIdence to refute the specific mformatlOn contamed m the Terry 

AffldavI! 1 he affidaVIt was therefore proper for con<;IderatlOn and estabhshed the mvolvement of 

Inter<;tate commerce m the transactlOn between BHI and the Respondent 

6 



Fmally, the Respondent hImself provIdes eVIdence ofmterstate commere m the transactIOn 

wIth BHI In the AffidavIt of John F BJ adley ( Fred Bradley ) In OppOSitIOn to Defendant ... 

MotIOn to Compel ArbltratlOn ("Bradley AffidaVIt"), tht, Respondent attached a copy the settlement 

statement from the sale of the ResIdence (Bradley AffidaVIt, ExhIbIt C) South Carolma Courts 

have consIdered eVIdence of out-of-state financmg m deterrnmmg If a transactIOn eVIdences 

mterstate commerce See Zabmsky, 346 SCat 595 (Partner offered affidaVIt eVldencmg of the use 

of out of state financIng to establish mterstate commerce and the Court found that the transactIOn 

Involved Interstate commerce because the partnershIp utIlized out-of-state matenals, contractors, and 

Investors) ThIS settlement statement mdlcates that the Respondent's lender m the transactIOn IS a 

North Carolma lender The Respondent's own affidaVIt therefore establIshes the Involvement of 

mterstate commerce m the transactIOn 

BecausL eVidence of mterstate commerce IS established by the face of the Agreement between 

Rc'>pondcnt dnd BIll, the Terry Affidavlf, and the Respondent's own affidaVit, the arbItratIOn 

pi OVISIOn In the Agreement IS theretore enforceable under the FAA and the entIre proceedmg agamst 

all Appellants should be stayed pendIng the arbItratIOn 

CONCLUSION 

Because a valId and enforceable arbitratIOn provIsion eXIsts between Brentwood Homes, Inc, 

and the Respondent, thl<; actIOn must be stayed until arbitratIOn IS complete 

[SIGNATURE PAGE FOLLOWS] 
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September 2, 2010 

Respectfully submItted, 

raQ!l~Ouk 
Lyles & Lyles, LLC 
342 East Bay Street 
Charleston, South Carolma 29401 
(843) 577-7730 
Attorneys for Appellants 
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Fred Bradley, 

THE S [ATE OF SOUTH CAROLINA 
In [he Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of CommOlJ Pleas 

Larry B Hyman, Jr , CIrcUIt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Tohns Island, LLC, Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North Cmolma, 
Inc Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a Georgia CorporatIOn, 

PROOF OF SERVICE 

1R 18C181'V181D 

SEp 0 3 2010 

sc COUrt Of A 
PPeals 

Respondent, 

Appellants 

I certIfy that I have served the Appellants' Imtlal Bnef on Fred Bradley by DeposItmg a copy 
of It m the Umted States Mall, FIrst Class postage prepmd, on September 1, 2010, addressed to hIS 
attorney of record, WIllIam W DesChamps, III, EsqUIre, DesChamps Law FIrm, Post Office Box 

2402, Myrtle Beach, South Carolma 29577 {l0 ,('J 
September 2, 2010 ~A 

Robert T I yles ~ 
Lyles & Lyles, LLC 
342 East Bay Street 

I Chmleston, South CarolIna 29401 
(843) 577-7730 
Attorneys for Appellants 



mbe ~outb ([aroltua ([ourt of ~ppeaIs 

TANYA A GEE 
CLERh 

V CLAIRE ALLEN 
DEPUTY CLERK 

Robert T Lyles, Jr, EsqUlre 
Lyles & Lyles, LLC 
POBox 773 
Charleston, SC 29402 

August 13,2010 

Re Bradley, Fred v Brentwood Homes 
Case Trackmg # 2010163350 

Dear Mr Lyles 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 9211 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA "9201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

www sccourts org 

The followmg Order has been endorsed on your "MotIon for ExtenSIOn of tIme m WhICh to FIle 
and serve Appellant's ImtIaI Bnef' m the above entItled case on appeal 

"Granted 

August 12, 2010 " 

John Cannon Few C J 
F or the Court 

By s/ Tanya A Gee 
Clerk 

Please be advIsed the Appellants' ImtIal Bnef and DesIgnatIOn of Matter must be served and 
filed on or before September 6, 2010 

Very truly yours, 

v ~ ~/ iku1;t;-
CLERK -/-d 

TAG/ec 
cc WIllIam Wayne DesChamps, III, EsqUlre 



Robert T Lyles lr 
Member 

The Honorable Tanya Gee 

LYLES & LYLES, LLC 
A TTORNEYS AT LA W 

142 East Bay Street 
POBox 773 (29402) 

Charleston South Carolma 29401 

August 10,2010 

Clerk, South Carol1l1a Court of Appeals 
Post Office Box 11629 
Columbia, S C 29211 

Re 

Deal Ms Gee 

Fred Bradley v Brentwood Homes Inc et al 
Horry County Case Number 2009-CP-26-7477 
Court of Appeals Case Number 2010163350 

Telephone (843) 577 7730 
FacsImIle (843) 577 7172 
EmaIl rtl@lylesfirm com 

RlBClBIVBD 

AUG 1 2 2010 

SC Court of Appeals 

With regard to your request of the status of the transcnpt, please be advised that the transcnpt 
relative to the above-referenced matter was received from the court reporter on July 15,2010 

With k1l1dest regards, I rema1l1 

RTLIdaw 
cc (Via FacsimIle and US Mall) 

WIlham W DesChamps, III, EsqUIre 

f J 

Very truly yours, 

J J 



AUG-10-2010, 15 47 LY' ~ LYLES,LLC 843 577 7172 P 02/02 

/ 

Robert T Lyles, Jr 
Member 

The Honorable Tanya (yee 

L YLBS & LYLES, LLC 
ATTORNEYS A T LA W 

142 hast Bay %eet 
P 0 Bo'( 773 (29402) 

<...harll.ston ~()uth C'aro)ma 2()40 1 

August 10, 20 J 0 

Clerk ')outh ('molina Court of Appeah 
Post Office Box 11629 
Columbta, S C 29211 

Re Fred Bradley v Brentwood Homes Inc, et at 
Horry County Case Number 2009-CP-26-7477 
Court 01 Appeal ... Ca~e Number 2010163350 

Telephone (843) 577 7730 
facsimile (843) 577·7172 
E-mail rtl@J;Yle!:lhnn com 

WIth regard to your request of the status of the transcnpt, please bc advlsed that the t1 an ... c,.npt 
relative to the above-referenced matter was receIved hom the {,()url repurLer un T uly 15 2010 

Wtth ktndec;t regardc;, 1 remam 

RTLldclW 
cc (VIa Facstmtlc and US Mall) 

WIlbam W DesChamps, III, esqUire 

Very truly YOUlS, 

RECRTVED 
AUG 1 0 2010 

SC Court of Appeals 

TOTAL P 02 



(' 

AUG-10-2010 15 47 LY' & LYLES,LLC 

LYLES & LYLES, LLC 
342 East Bay Street 
Post Office Box 773 

Charleston, South Carohna 29402 

Telephone (843) 577-7730 
F acslmlk (843) 577·7172 

NtJMBl.R OF PAG[q (INO tJI)IN(' (.OVI:R SliEr f) 

843 577 7172 P 01/02 

Ir PRQRI FM& ARl~l. WITH R[C'rIPT OF • HI'!! IltAN\M[c:Jc:JTON, Pl EA~t, ('ONTACT _---=D,:.::AN.;,:;:E::LL:::.i. __ A r 843;;77 7730 

TO The Honrable Tllnya Gee 
Wilham W DesChamps, Ill, E'igulrc 

FROM Allen I... DuPre, EsqUIre 

FAC~IMILE # 803-734-1819 
843-448-3308 

CLIFNT/MAI TER # Bradley v Brentwood 
( Homes, et al 

DATE August 10,2010 

MESSAGE 

TIME 

Re Fled Bradley v Brentwood Home!, Tnc, et al 
IIorry County Ca<,e Number 2009-CP·26· 7477 
C'tlurl of Appeals lase Number 20101633')0 

RECEIVED 
AUG 1 0 2010 

SC Court of Appeals 

TII( mjurmaflOn "ol1tam"d In ThIS facsltnlle I~ lJt/orl1"ywprl1'1kgcd may be ronjuJenltu/ Clflcl,~ mte.nd"d only for the /J~t. oflhe 
mdlVlduai or (mllty named abo~e 1/ th" rwdu (if this message /j nvt the mtended ""Il'Ie.nr p"'a~e b( advIsed thul any 
dl~ \emmaJIOn, dl~tnbunon or wpY ofthn ,ommumcatlon If ~tnrtlv prohIbited lflhl~ "ommunl' atum has heen received In ""Or 
ple~e notify u\ hy telephont and relum the (aemmle to us at the 'lboY<" addnH VIa the. U., PrHtal ~erVICE. 



THE STATE OF SOUTH CAROLINA 
In The Court C:f Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas R)BC]8][VED 

Larry B Hyman Jr, CIrCUlt Court Judge AUG 0 3 ZUlU 

SC Court of Appeals 
Case No 2009-CP-26-7477 

Fred Bradley, 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North Carolma, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

Respondent, 

Appellants 

MOTION FOR EXTENSION OF TIME IN WHICH TO FILE AND 
SERVE APPELLANT'S INITIAL BRIEF 

RObert T Lyles, Jr 
Lyl, s & Lyles, LLC 
342 East Bay Street (29401) 
Post Office Box 773 
Charleston, South Carolma 29402 
(843) 577-7730 
rtl@lylesfirm com 
Attorney for Appellants 



TO THE HONORABLE JUDGES OF THE SOUTH CAROLINA COURT OF 
APPEALS 

Pursuant to Rule 224, SCACR, Appellants respectfully moves thIS Court for an Order 

grantmg It an extenSIOn of tIme m whIch to file and serve ItS Imtlal Bnef Appellants seek 

thIS motIOn due to schedulmg oblIgatIOns of Appellants' counsel 

The current deadlIne for filIng and serVIce of Appellants' Imtla\ Bnefls August 1 '3, 

2010 Appellants hereby request a (20) twenty day extenSIOn, WhICh would place the new 

deadlme at September 2, 2010 

Appellants have consulted WIth Respondent regardmg thIS request and Respondent 

has consented to thIS extenSIOn 

Appellants greatly appreclate the Court's attention to thls lequcst 

August 2, 2010 

Charleston, South Carolma 

spectfullYl/)ltte , 

~ obert T Lyles, Jr 
Lyles & Lyles, LLC 
342 East Bay Street (29401) 
Post Office Box 773 
Cn.lrleston, South CarolIna 29402 
(841) 577-7730 
Attorney for Appellants 

~V\ Ca..n~ ~; L3 

fur< 'T-H £ ~~ 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

~)gC1EIVED 

Larry B Hyman, Jr , CIrcUIt Court Judge 

AUG 0 3 2UlU 

SC Court of Appeals 

Case No 2009-CP-26-7477 

Fred Bradley, 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North Carohna, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street LLC, Ciescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

PROOF OF SERVICE 

Respondent, 

Appellants 

I certIfy that I have served the MotIOn for ExtensIOn for FIlmg of Appellants' ImtIal 
Bnef on Fred Bradley by deposItmg a copy of It m the Umted States Mail, FIrst Class postage 
prepaid, on August 2,2010, addressed to hIS at r ey of record III am W DesChamps, III, 
Esquue, DesChamps Law FmTI, Post Offi B x 2 02, rtl ~outh Carolll1.l 
29577 

August 2,2010 
V1"0bert T Lyles, Jr 

Lyles & Lyles LLC 
342 East Bay Street (29401) 
P03t Office Box 773 
Charleston, South Carolma 29402 
Attorney for Appellants 



Robert T Lyles Jr 
Member 

The Honorable Tanya Gee 

LYLES & LYLES, LLC 
ATTORNEYS AT LAW 

342 East Bay Street 
POBox 773 (29402) 

Charleston South Carolma 29401 
Telephone (843) 577 7730 
FacSimIle (843) 577 7172 

August 2, 20 1 0 

Clerk, South Carolma Court of Appeals 
Post Office Box 11629 
ColumbIa, S C 29211 

Re Fred BI adley v Brentwood Homes Inc et al 
Horry County Case Number 2009-CP-26-7477 
Court of Appeals Case Number 2010163350 

Dear Ms Gee 

Direct (843) 735 5560 
EmaIl rtl@Jylesfirm com 

R lBClElfVED 

AUG 0 3 ~u,u 

se Court of Appeals 
1/3 =t.;l- t J.0" 

Enclosed for filmg, please find the Ongmal and seven (7) copIes of Appellant's MotlOn for 
ExtenslOn ofTlme In whlch to Flle and Serve Appellants Inztzal Bnef, as well as the Proof of SerVIce 
for same, m the above-referenced matter I have also enclosmg herewIth a check m the amount of 
1j;25 00 for the reqUIred filmg fee Please return a c1ock"d copy of the motIon to me 111 the envelope 
provIded for you 

Due to the tIme senSItIVe nature of thIS MotIOn, I have also faxed a copy of thIS MotIOn to 
ensure that It IS receIved by the Court Please note that the deadlme for Appellants' bnef IS currently 
August 13,2010 

By copy of thIS letter, a copy of same IS bemg served upon all counsel of record If you have 
any questIOns, please feel free to gIve me a call Thank you, and WIth kmdest regards, I remam 

RTLIdaw 
Enclosures 
cc (Via FaCSImIle and US Mall) 

WIllIam W DesChamps, III, Esqulle 

Lyles, Jr 



WILLIAM W DESCHAMPS JR ESQ 
WILLIAM W DESCHAMPS III ESQ 
BHUMIA PATEL ESQ 

DESCHAMPS LAw FIRM 
ATTORNEYS-AT-lAW 

PEGGY G DESCHAMPS OFFICE ADMINISTRATOR 
Certified Court Mediator and Arbitrator 

July 26, 2010 

Honorable Tanya Gee 

1551 21 ST AVENUE NORTH STE 14 

POBox 2402 (29578) 
MYRTLE BEACH SC 29577 

TELEPHONE (843)4482391 
FACSIMILE (843)4483308 

Clerk, South Carolma court of Appeals 
Post Office Box 11629 
ColumbIa, South Carolma 29211 1R.lBClB1'VElD 

RE Bradley, Fred v Brentwood Homes 
Case Trackmg # 2010163350 

JUL 2 7 2010 

SC COurt of A 
ppea/s 

Dear Ms Gee 

I am m receIpt of your letter dated July 16,2010 Appellants' counsel has served me wIth a 
proper NotIce of Appeal subsequent to the partIes recelvmg notIce of entry of the Order Denymg 
Defendants' MotIon to Compel ArbItratIOn Therefore, I belIeve the Issue IS now moot and 
Respondent WIll not be filmg a MotIon m response to Appellants' mitIal NotIce of Appeal filed wIth 
the Court Should you have any questIOns or concerns please do not hesItate to contact me Thank 
you for your assIstance WIth thIS matter 

WIth kmdest regards, I remam 

cc Robert T Lyles, Jr , EsqUIre 

\ 
./ 



'(!Cbe ~outb <!Caroltna <!Court of ~ppea{s 

TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

WIllIam Wayne DesChamps, III, EsqUlre 
DesChamps Law FIrm 
1551 21 st Ave N 
Ste 14 
Myrtle Beach, SC 29577-7495 

July 16,2010 

Re Bradley, Fred v Brentwood Homes 
Case Trackmg # 2010163350 

Dear Mr DesChamps 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA 29211 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (803) 734-1890 
FAX (803) 7341839 

www sccourts org 

We have receIved your correspondence of June 25, 2010 m regards to the above appeal 

Please b,e advIsed that any request dIrected to thIS Court must be m the form of a motIon and 
must be m complIance WIth Rule 240 of the South Carolma Appellate Court Rules m order for 
the request to be consIdered 

TAG/ec 

cc Robert T Lyles, Jr, EsqUlre 



DESCHAMPS LAw FIRM 
ATTORNEYS-AT-LAW 

WILLIAM W DESCHAMPS JR ESQ 

WILLIAM W DESCHAMPS III ESQ 

BHUMIA PATEL ESQ 

PEGGY G DESCHAMPS OFFICE ADMINISTRATOR 

Certified Court Mediator and Arbitrator 

Honorable Tanya Gee 
Clerk, South Carolma court of Appeals 
Post Office Box 11629 
Columbia, South Carolma 29211 

June 25,2010 

RE Bradley, Fred v Brentwood Homes 
Case Trackmg # 2010163350 

Dear Ms Gee 

1551 21 ST AVENUE NORTH 5TE 14 

POBox 2402 (29578) 
MYRTLE BEACH 5C 29577 

TELEPHONE (843)4482391 

FACSIMILE (843)4483308 

]RlBClBIVBD 

JUN 2 9 2010 

SC Court of Appeals 

I am m receIpt of Appellants' NotIce of Appeal and Proof of SerVIce of said Notice of 
Appeal On behalf of Respondent, I must object to Mr Lyles' Notlce of Appeal as It was filed and 
served pnor to the executIOn and entry of the Order denymg Appellants' MotIOn to Compel 
ArbItratIOn Further, the transcnpt from the heanng held on June 1,2010 was ordered by Appellants 
on June 16,2010 and the Proof of SerVIce of Appellants' Notice of Appeal IS dated June 3, 2010 
Therefore, the Respondent respectfully requests thIS Honorable Court to DIsmISS Appellants' NotIce 
of Appeal as It IS premature, and shall not be deemed to stay the proceedmgs whIch are currently 
pendmg before the CIrcmt Court 

Should you have any questIOns or concerns please do not heSItate to contact me 

WIth kmdest regards, I rem am 

verytrus, 
WIlham ~SCham S 
Attorney for Respondent, Fred Bradley 

cc Robert T Lyles, Jr , Esqmre 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

) 
) 
) 

FRED BRADLEY, ) 
) 

Plambff, ) 
) 

v ) 
) 

Brentwood Homes, Inc, Brentwood ) 
Homes - Limehouse, LLC, Brentwood ) 
Homes - The Retreat at .fohns Island, ) 
LLC, Brentwood Homes of South ) 
Caroima, Inc, Brentwood Homes of ) 
North Carolina, Inc, Brentwood Homes ) 
of Myrtle Beach, Inc, Brentwood Homes ) 
of Low Country, Inc, Brentwood Homes ) 
of Fort Mdl, Inc, Brentwood Homes of ) 
Beaufort-Bluffton, Inc, Harns Street, ) 
LLC, Crescent Homes se, Inc, ) 
Brentwood Homes Incorporated, a ) 

IN THE COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CIRCUIT 
CIVIL ACTION NO 2009-CP-26-07477 

ORDER GRANTING PLAINTIFF'S 
MOTION TO ALTER/AMEND 
AND DENYING DEFENDANTS' 
MOTION TO COMPEL ARBITRATION 

,/ 

Georgia CorporatIOn, ) .J~ 

) ~, 
Defendants ) ./ 

---------------------------) " ..... \)0' ~ o 
ThIS Matter was before thIS Court on June 1 2010 by way of PI am tiff's Mohon to 

Reconsider andlor Alter or Amend as well as Defendants MotIon to Stay and Compel 

ArbltratlOn and MotIOn to Alter or Amend AppearlDg at the heanng on behalf of PlamtIff were 

WIlham W DesChamps, Jr , Esqurre, and WIlham W DesChamps, III, Esqurre Appeanng at 

the heanng on behalf of Defendants was Allen DuPre, EsqUlre 

Defendants moved pursuant to Rule 12(b)(2), South Carolma Rules olem/ Procedure, 

for an Order seekmg to stay the above captlOned actIon and compel the Plamtlff to partICipate In 

arbltratlOn pursuant to the Home Purchase Agreement that was attached to saId Defendants 

Notlce of Mobon and Motton to Stay and Compel Arbitration Defendants grounds for their 

MotIon to Stay and Compel ArbltratlOn were that a valId and bmdmg agreement to arbItrate 

eXIsted between Defendant Brentwood Homes, Inc , and the Plamtlff, and that said agreement 

"",as apphcable to the allegatIOns contamed Withm the pleadmgs relevant to the above·captlOned 

actlOn Defendants also moved pursuant to Rule 59(c), South Carolzna Rules OICzlll1 Procedure, 



for an Order alterIng or amendmg thIS Court's pnor Order, dated February 8 2010 whIch 

granted PlamtIff's Motton to Compel DIscovery Defendants' asserted that the Order should be 

modIfied, WIthdrawn or extended smce Defendants moved to enforce an arbItratIOn provIsion 

whIch they alleged eXIsted m the Home Purchase Agreement between Defendant Brentwood 

Homes, Inc , and the PlamtIff 

Plamtlffmoved pursuant to Rule 59(e), South Carolma Rules ojClvd Procedure, for thIS 

Court to clanfy Its pnor Order, dated February 8,2010, grantmg Plamtlff's Motion to Compel 

Discovery and Denymg Defendants' Rule 12(b)( 6) MotIon to DIsmISS PlaIntiff requested this 

Court to clarIfy Its Order, dated February 8, 2010, by amendmg It to permIt Defendants to amend 

their Answer to aVOld default, and not to amend theIr Answer by assertmg VarIOUS affirmative 

defenses, a counterclaIm, and an arbItratIOn provIsion 

A hearmg was held before thiS Court, on February 1,2010 on Plamtlff's MotIon for 

Summary Judgment, Plamtlff's Motion to Compel DIscovery, and Defendants' MotIon to 

DismiSS pursuant to Rule 12(b)( 6), South Carolma Rules of Czvd Procedure Plamtltf asserted 

that he was entitled to Summary Judgment on the grounds that the Answer filed by the 

Defendants on or about August IS, 2009, dId not meet the requIrements enumerated m Rule S(b), 

South Carolma Rules ojCzvll Procedure, as It was m the form of a general derual drafted m a 

smgle prOVISion whIch demed all allegatIons m Plamtlff's Complamt, mcludmg the Junsdlctlon 

of the Court and the reSIdency of the partIes PlamtIff, m rus Complamt, alleged causes of actIOn 

for fraud neglIgence, and breach of ImplIed warranty agamst all of the above-captlOned 

Defendants through an alter ego theory of hablhty PlaIntiff asserted that the Defendants 

Answer constltuted an admtsslOn to the allegatIOns m PlamtIff's Complamt because It failed to 

specifically deny each of those allegatIOns After filmg theIr InitIal Answer, Defendants filed a 

MotIon to DismISS pursuant to Rule 12(b)(6), South Carolma Rules olCml Procedure, andlor a 

MotIon to Amend theIr Answer on or about October 5, 2009 to add a counterclaIm for fnvolous 

proceedIngs by allegIng that Plamtlff filed causes of actIOn agamst partIes m whIch he had no 

connection These pleadmgs were filed by Defendants' pnor counsel, Ms CarolIne Bernard, 

Esq Defendants substituted counsel m December of2009 after Plamtlff served rus Second 

Request for ProductIOn of Documents, Second Set ofInterrogatones and Second Request for 

AdmISSIon on Defendants' pnor counsel on October 26,2009 Defendants substituted counsel, 

Allen DuPre, Esq, filed an Amended Motion to DIsmiSS pursuant to Rule 12(b)(6), South 

2 



Carolma Rules o/Clvll Procedure, on January 25,2010 to dIsmiss PlamtlfI's Complamt because 

saId Complamt alleged that Defendants were the alter egos of one another, and Defendants 

asserted that such allegatIOn constitutes a legal conclUSIon Tills Court dented Defendants' 

MotIon to DIsmISS and dented Plamtlffs MotIon for Summary Judgment by findmg that saId 

motIOn constituted a responsIve pleadmg suffiCient to defeat a MotIOn for Summary Judgment, 

and that grantmg PlamtIffs Motion for Summary Judgment at tlus Juncture would not promote 

an adjudIcatIOn on the ments At the hearmg on February 1,2010, thIS Court also granted 

Plamtlffs Motton to Compel Discovery More specifically, thIS Court gave Defendants 45 days 

from February 1 2010 to respond to Plamtlffs DIscovery Requests Plamuffasserted m hiS 

Motion to Compel DIscovery that Defendants' responses to PlamtIffs IrutIal Request for 

AdmiSSIOn Nwnbers 1 and 2, and that Defendants responses to Piamtiff s IrutIal Request for 

ProductIOn of Docwnents were msufficient Plamtlff also sought an Order compellmg 

Defendants to completely answer Plamtlff's Imtlal Set of Interrogatones Nwnbers 1, 2, 3, 4, 10, 

and 11 Plamtlff, m hiS MotIon to Compel Discovery, further requested thIS Court to grant hIm 

an Order compelhng Defendants to produce their responses to Plamtlffs Second Request for 

Production of Documents and Second Set of Interrogatones as saId responses were m default 

FINDINGS OF FACT 

ThiS Court commenced the heanng on June 1, 2010 by first heanng from counsel 

regardmg PlamtIffs MotIOn to Alter or Amend the Court's pnor Order denymg Defendants 

MotIon to DismISS and Grantmg PlamtIff s MotIon to Compel Plamtlff asserted that thIs Court 

should clanfy Its pnor Order to pemnt Defendants to only amend theIr Answer to aVOId default 

and not add vanous affirmative defenses, a counterclaIm, and raise an arbItratIon Issue 

Defendants alleged that there was a bmdmg agreement to arbitrate between Brentwood Homes, 

Inc, and Plamtlff Piamtiff asserted that he was not obhgated to arbItrate the above-captIoned 

matter as the arbltratlOn prOVlSlOn on pages 2 and 6 of the Home Purchase Agreement attached to 

the affidaVit of Edward M Terry submitted to the Court by Defendants' counsel was not 

enforceable, and that he never executed any agreement WhICh contemplated the Federal 

ArbltratIon Act Plamtlff further asserted that Defendants were not entItled to arbitrate the 

above-capuoned matter as they delayed the discovery process by not completely and accurately 

answenng PlaIntIffs discovery requests despite thIS Court's prevIOus Order grantmg PlamtIffs 

3 



Mobon to Compel Discovery, did not false the Issue of arbitratlOn m theIr Imtlal Answer and two 

pnor Rule 12 MotlOns, and served discovery requests on PlamtIff pnor to filIng a Motion to 

Compel ArbitratIOn PlamtIff also filed hiS affidaVit m Opposltlon to Defendants' Motion to 

Compel ArbItratIOn as well as an AffidaVit of Attorney S Fees With the Horry County Clerk of 

Court to eVIdence prejUdICe Defendants submItted an AffidaVIt of Edward M Terry to support 

theIr contentlOn that the Home Purchase Agreement attached to saId affidaVIt contemplated a 

transactlOn whIch mvolved mterstate commerce PlamtlfI's counsel objected to the SUbITIlSSIOn 

of the AffidaVIt of Edward M Terry on the followmg grounds that Defendants' responses to 

Piamtiff's ImtIal Request for Interrogatones Numbers I (a) and l(b) stated that Donald Gerratt, 

the former VIce PreSIdent of ConstructIOn for Brentwood Homes Inc, Myrtle Beach, was the 

buIlder who bUllt Plamtlff's home and dealt With the homeowner on all warranty calls, and that 

Edward M Terry ran the operatIons of Brentwood Homes, Inc, but dId not deal directly WIth the 

customer, that Donald Gerratt executed the "Property Owner - General Contractor CertlficatlOn 

and Sub-Contractors LISt" filed With the CIty of North Myrtle Beach, and composed the attached 

hst of sub-contractors which dId not Itst the foundatlOn sub-contractor, Soto Concrete, as 

mdicated on said affidaVit, that there IS no eVIdence that Edward M Terry ever VISited the SIte of 

the home or saw the Home Purchase Agreement, that Defendants faIled to prOVide Plamtiff WIth 

any documentatIOn of matenals, eqwpment, or mVOices through discovery, that Defendants dId 

not hst Edward M Terry as an officer of Brentwood Homes of SC, Inc , m therr response to 

Plamtlffs Second Set of Interrogatones Number 4, despIte said entity bemg hsted as the 

contractor of PI am tiffs home on the Bwldmg PermIt filed With the City of North Myrtle Beach, 

and that the Horne Purchase Agreement was executed by Plamtlff and Donald Gerratt, not 

Edward M Terry 

CONCLUSIONS OF LAW 

1 South Carolina ArbitratIon Act 

The Court must conSIder the Issues presented by counsel, the pleadmgs, and the Home 

Purchase Agreement III conjUnctIon the South Carohna ArbitratlOn Act and the Federal 

ArbItration Act to determme whether the alleged arbItration prOVISIon IS enforceable S C Code 

Ann § 15-48-10(a) proVides 

A wntten agreement to subm1t any eXlstmg controversy to arbitratIon or 
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prOVISiOn m a wntten contract to submit to arbitratIOn any controversy 
thereafter anSIng between the parties IS valId, enforceable and Irrevocable, 
save upon such grounds as eXIst at law or In eqwty for the revocatiOn of 
any contract Notice that a contract IS subject to arbitratIon pursuant to 
tins chapter shall be typed m underlmed capital letters, or rubber-stamped 
prommently, on the first page of the contract and unless such notIce IS 

displayed thereon the contract shall not be the subject to arbitratIOn 

The terms of SectIOn 15-48-10(a) "are clear, therefore, the court must apply those terms 

accordmg to their literal meamng ,,1 The elements enumerated m the statute "are to be stnctly 

adhered to m order to satisfy the notice requIrements ,,2 

The disputed arbitratIOn prOVIsIon IS not typed m underhned capital letters on the first 

page of the Home Purchase Agreement executed by Plamtlff and Donald Gerratt Further, the 

Home Purchase Agreement IS a preprmted contract which states on page 2 that the agreement 

Will be subject to mandatory bmdmg arbitration pursuant to the South Carohna or North Carolma 

Umform ArbitratIon Act, wlnchever IS apphcable Therefore, the Home Purchase Agreement 

does not comply With the South CarolIna ArbitratIOn Act 

2 Federal Arbitration Act 

A contract may be subject to the Federal ArbItration Act despite Its noncomplIance With 

the South Carolma ArbitratIOn Act "Interstate Commerce IS a necessary baSIS for appitcatIOn of 

the Federal Act, and a contract or agreement not so predicated must be governed by State Law ,3 

To ascertam whether a transactIOn mvolves commerce WithIn the meanmg of the FAA the 

court must examme the agreement, the complamt, and the surroundmg facts ,,4 

The Home Purchase Agreement attached to the AffidaVIt of Edward M Terry submttted 

by Defendants counsel at hearmg does not refer to equipment and materIals to be furrnshed from 

outside the state of South Carolma, nor does It hst any subcontractors which were outsIde the 

confines oftrus state Defendants did not 11st Edward M Terry as an officer for Brentwood 

Homes SC Inc, which was hsted as the contractor on the BwldIng Permit filed With the City of 

North Myrtle Beach Further, Defendants' discovery responses to PlamtIffs mitIal Set of 

Interrogatones Numbers l(a) and l(b) state that Edward M Terry dId not deal dIrectly wlth the 

I SOIl Remed,atIOn Co v Nu Way Envtl Inc 323 S C 454 457 476 S E 2d 149 151 (1996) 
2 Blanton v Stathos 351 S C 534 539 570 S E 2d 565 567 (Ct App 2002) 
) TImms v Greene 310 S C 469 427 S E 2d 642 (1993) 
4 Blanton 351 SCat 539 570 S E 2d at 567 
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customer and that Donald Gerratt was the buIlder who buIlt PlamtIff's home and dealt WIth all 

warranty calls Defendants dId not submIt any eVIdence m addltlon to the AffidaVlt of Edward 

M Terry to allege or support theIr contention that the transactIon mvolvmg the purchase of 

PlamtIff's home along Wlth the Home Purchase Agreement mvolved mterstate commerce 

Therefore, the Home Purchase Agreement IS not subject to the Federal ArbltratLon Act as 

Defendants have not submitted suffiCIent eVIdence to demonstrate that the transaction between 

Plamtlff and Defendants mvolved mterstate commerce 

After revlewmg the pleadIngs, memorandum of law submItted to the Court by 

Defendants the affidavIts submItted at heanng and attachments thereto, the arguments of 

counsel, as well as the attachments to PlamtIffs MotIOn to Compel, the Court derues 

Defendants Motlon to Stay and Compel ArbrtratlOn, Defendants' MotIOn to Alter or Amend 

The Court grants PlamtIff s Motion to ReconSIder In part as to PlaIntiff's allegatIOns referrmg to 

the ArbItratIOn PrOVISIon Therefore, It IS 

ORDERED that Piamtiff IS not compelled to arbItrate the above-captIoned matter and 

that paragraphs 62 and 63 are stncken from Defendants' Amended Answer It IS further 

ORDERED that tms Court's pnor rulIng as to PlamtIff's MotIon to Compel DIscovery IS 

affirmed as to compelhng Defendants to properly respond to PlruntIff's dIscovery requests 

enumerated In Plamtlff's MotIOn to Compel preVIOusly filed Wlth the Court Defendants have 40 

days from June 1, 2010 to respond to PlaIntIffs dIscovery requests and comply WIth the 

followmg terms and condItIOns 

That Defendants shall have 40 days from June 1, 2010 to prOVide PlaIntIff WIth 

all caples of tax returns prepared for all of the above-captlOned entitles for the 

years 2004 to 2008, 

2 That Defendants shall prOVIde to Plamtlff any annual reports from 2004 to 

2009 prepared for Brentwood Homes, Inc, Brentwood Homes of South 

CarolIna Inc, Brentwood Homes of North CarolIna, Inc, Brentwood Homes 

of Myrtle Beach, Inc, Brentwood Homes of Low Country, Inc, Brentwood 

Homes of Fort MIll, Inc, Brentwood Homes of Beaufort-Bluffton, [ne, 

Crescent Homes SC, Inc, and Brentwood Homes Incorporated, a GeorgIa 

CorporatIOn, 
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3 That as to the productIOn of any documents m the posseSSIOn of Stephen Kldd 

or Post & ASSocIates, located m MarIetta, GeorgIa, the burden of productIon of 

such documents does not shlft to the Defendants untIl Plamtlffs counsel 

fOlwards a wntten request of such documents to the above-referenced 

mdIvldual or entlty Defendants shall supply Piamtiff With the tax returns 

andlor other corporate records of the Defendants m the posseSSIOn of Stephen 

Kldd or Post & ASSOCIates wlthm 40 days of June 1, 2010 upon Plamtlff S 

counsel forwardmg the wntten request to Stephen KIdd andlor Post & 

ASSOCiates m Manetta, GeorgIa, 

4 That Defendants shall completely and accurately respond to PlamtIffs ImtIal 

Request for ProductIOn of Documents Numbers 2, 7, and 8, 

5 That Defendants shall completely and accurately respond to Plamtlff s Fust 

Set of Interrogatones Numbers 1,3,4,6, and 11, 

6 That Defendants shall completely and accurately respond to Plamtlffs Second 

Set ofInterrogatones Numbers 1,4, 5, and 8, 

7 That Defendants shall completely and accurately respond to Piamtiffs Second 

Request for Production of Documents Numbers 1, 2 4 5, 6, 7 and 8, 

8 If Defendants respond to any of the above-referenced dIscovery requests by 

statmg that a file pertammg to the referenced matter IS avrulable for inspectIOn 

they must speCIfically IdentIfy each document m their file, posseSSIOn, or 

attorney s posseSSIOn WhICh relates to that speCIfic dIscovery request 

9 That the Defendants must speCifically IdentIfy each document to whlch they 

claIm IS pnvileged, 

10 The Court Will award Plamtlff attorney's fees upon Defendants' faIlure to 

comply With the dIscovery terms enumerated m thIs Order 

June II 2010 
Conway S~uth Carohna 
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Larry I{ Hyman Jr 
ReSident Judge 
Fifteenth JudiCial CirCUit 



STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

FRED BRADLEY, 

Plaintiff, 

v 

Brentwood Homes, Inc, Brentwood 
Homes - Limehouse, LLC, Brentwood 
Homes - The Retreat at Johns Island, 
LLC, Brentwood Homes of South 
Carolina, Inc, Brentwood Homes of 
North Carohna, Inc, Brentwood Homes 
of Myrtle Beach, Inc, Brentwood Homes 
of Low Country, Inc, Brentwood Homes 
of Fort MlII, InC., Brentwood Homes of 
Beaufort-Bluffton, Inc, Barns Street, 
LLC. Crescent Homes SC. Inc , 
Brentwood Homes Incorporated, a 
Georgia Corporation, 

Defendants 

) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FIFTEENTH JUDICIAL CmCUIT 
CIVll.. ACTION NO lOO9-CP-26-07477 

CERTIFICATE OF SERVICE BY MAIL 

The undersIgned hereby certIfies that a true and exact copy (or copies) of the WJtlun named document(s) have been 
served upon the followmg counsel of record by dehvenng a copy of same to counsel VIa FlCSt Class US Mati 
postage prepald addressed as shown below thlS 18th day of June 20 I 0 

DOCUMENT(S) 

Order Grantmg Plamtlfl's Mollon to Alterl Amend and Denymg Defendants Motion to Compel Arbitration 

ADDRESSEE 

Ms Allen L DuPre EsqUIre 
Lyles & Lyles LLC 
Attorney for Defendants 
Post Office Box 773 
Charleston SC 29402 

SUBSCRIBED and sworn to before 



DESCHAMps LAw FIRM 

WILLIAM W DESCHAMps, JR. ESQ * 
WILLIAM W DESCHAMps, III, EsQ 
BHUMI A. PATEL, ESQ 
PEGGy G DESCHAMps, OFFICE ADMINISTRATOR 
"Ccrufted Co .... ModJator 8IId ArbrtrBlor 

Allen Leland DuPre, EsqUire 
Lyles & Lyles, LLC 
342 East Bay Street 
Charleston, South Carohna 29401 

ATTORNEYS-AT-L\ W 

June 18,2010 

RE Fred Bradley vs Brentwood Homes, Inc, et al 
CiVIl Action No 2009-CP-26-7477 

Dear Ms DuPre 

155121"' AVENUE NORTH Sn:. 14 
POBox 2402 (29578) 

MYRTLE BEACH, SC 29577 
TELEPHONE (843) 448-2391 

FACSIMILE (843) 448-3308 

Enclosed IS a copy of the Order Grantmg Plamtltrs MotIon to Alter/Amend and Denymg 
Defendants' Motion to Compel Arbitration wluch IS bemg served upon you by a Certificate of 
ServIce by MatI 

WIth kmd regards, I remam 

WWD,IIVtdm 
Enclosures 

Smcerely yours, 

~;L~$? 



]RlBClEIVED 
NOTICE OF APPEAL IN A CIVIL CASE JUN 3 0 2010 

SC Court of Appeals THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

Fred Bradley, 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr, CIrCUlt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North Carohna, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, HarrIS Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

PROOF OF SERVICE 

Respondent, 

Appellants 

I certIfy that I have served the Amended Notice of Appeal on Fred Bradley by 
deposItmg a copy of It m the Umted States Mall, FIrst Class postage prepaid, on June 29, 
2010, addressed to his attorney of record, WIlham W De amps, III, EsqUlre, DesChamps 
Law Fmn, Post Office Box 2402, Myrtle Beach, th C hna 29577 

June 29, 2010 
Ro ert T Lyles, Jr 
Lyles & Lyles, LL 
342 East Bay Street (29401) 
Post Office Box 773 
Charleston, South Carohna 29402 
Attorney for Appellants 



1R.IBCIBIVBJ[) 

NOTICE OF APPEAL IN A CIVIL CASE 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

JUN 3 0 2010 

SC COurt of Appeals 

Fred Bradley, 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr , CircUlt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North CarolIna, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc, Brentwood Homes Incorporated, a GeorgIa CorporatIOn, 

AMENDED NOTICE OF APPEAL 

Respondent, 

Appellants 

Brentwood Homes, Inc, Brentwood Homes - LImehouse, LLC, Brentwood Homes 
- The Retreat at Johns Island, LLC, Brentwood Homes of South CarolIna, Inc, Brentwood 
Homes of North CarolIna, Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes 
of Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood Homes of Beaufort­
Bluffton, Inc, Hams Street, LLC, Crescent Homes of SC, Inc, Brentwood Homes 
Incorporated, a GeorgIa CorporatIOn ("Appellants"), appeals the Order of the Honorable 
Larry B Hyman, Jr, dated June 11, 2010 and filed June 16, 2010, denymg Appellants' 
MotIOn to Stay and Compel ArbItratIOn Appellants receIved Judge Hyman's wrItten Order 
on June 21, 2010, attached as Exlliblt "A " 



June 29, 2010 

Other Counsel of Record 
WIlham W DesChamps, III, EsqUire 
DesChamps Law FIrm 
Post Office Box 2402 
Myrtle Beach, South Carolma 29577 

Robert Lyles, Jr 
Lyles & Lyles, LL __ _ 

342 East Bay Street (29401) 
Post Office Box 773 
Charleston, South Carohna 29402 
(843) 577-7730 
Attorney for Appellants 

Page 2 of 2 
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Robert T Lyles, Jr 
Member 

1 he Honorable Tanya Gee 

LYLES & LYLES, LLC 
ATTORNEYS AT LAW 

342 East Bay Street 
POBox 773 (29402) 

Charleston South Carolma 29401 
Telephone (843) 577 7730 
Facslmlle (843) 577 7172 

June 29, 2010 

Clerk, South Carolma Court of Appeals 
Post Office Box 11629 
Columbia, S C 29211 

Re Fred Bradley v Brentwood Homes Inc et al 
Horry County Case Number 2009-CP-26-7477 

Dear Ms Gee 

]RlBClBIVED 

JUN 3 0 2010 

SC Court of Appeals 

DIrect (843) 735 5560 
E mall rtl@lylesfirm com 

Enclosed for filmg wIth regard to the above-referenced matter, please find the followmg 

1) Amended NotIce of Appeal, 
2) ExhIbIt "A" - Judge Hyman's Order filed June 16,2010, and, 
3) Proof of ServIce of the Amended NotIce of Appeal on the Respondent 

Thank you, and wIth kmdest regards, I remam 

RTLlcrw 
Enclosures 

Very truly yours, 

cc Clerk, Horry County Court of Common Pleas 
WIlham W DesChamps, III, Esqmre 
Mr Edward M Terry 



Robert T Lyles Jr 
Member 

Ms Kay RIchardson 
POBox 1147 
Conway, S C 29528 

LYLES & LYLES, LLC 
ATTORNEYS AT LAW 

342 East Bay Street 
POBox 773 (29402) 

Charleston South Carolma 29401 
Telephone (843) 577 7730 
Facsl1lule (843) 577-7172 

June 16,2010 

Re Fred Bradley v Brentwood Homes Inc, et at 
Horry County Case Number 2009-CP-26-7477 

Dear Ms RIchardson 

1R lBClBIVlBD 

JUN 1 7 2010 

SC COurt of Appeals 

DU'ect (843) 735-5560 
E-maIl rt1@lylesfrrm com 

A hCdnng W is held on June 1, 2010 before the Honorable Larry B Hyman, Jr regardmg 
Defendants MotIon to Stay and Compel ArbItratIOn m the above-referenced matter My records 
mdIcate that you WLre the court reporter for thIs hemng 

I l,ereby request that you provIde me WIth a transcnpt of the hearmg Please transcnbe the 
entIre record ~ I agrLe to pay the per page chdIge for thIS transcnpt as provIded by Rule 607, SCA CR 

I 

Should you have any questIOns concernmg thIS request, please do not heSItate to contact me 
Thank you, and WIth kmdest regards, I remam 

RTLlcrw 
EnclosurL~ 

V Lry truly yours, 

LYLES & LYLES, LLC 

72cWJfr @ 
Robert T Lyles, Jr 

cc Cklk, Soulh Carolma Court of Appeals 
Clerk, Horry County Court of Common Pkas 
Wlllwm W DesChamps, III, EsqUlre 
l'vlr lEdwdf{j M Terry 

I"> 



mbe ~outb ([aroltna ([ourt of ~ppeals 

TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

Robert T Lyles, Jr, Esqmre 
Lyles & Lyles, LLC 
POBox 773 
Charleston, SC 29402 

June 21,2010 

Re Bradley, Fred v Brentwood Homes 
Case Trackmg # 2010163350 

Dear Mr Lyles 

POST OFFICE BOX 116'9 
COLUMBIA SOUTH CAROLINA 29 II 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (803)734 1890 
FAX (803) 734 1839 

www sccourts org 

We have receIved your NotIce of Appeal m the case noted above ThIS case wIll be 
docketed m the Court of Appeals and all commumcatIOns concermng thIS case, mcludmg 
motIOns and petItIOns, Imtlal and final bnefs, and the Record on Appeal, should be dIrected to 
and filed m thIS Court For all filmgs, please note the reqmrements of Rule 267(a) of the South 
Carolma Appellate Court Rules, and be further adVIsed that Court of Appeals polIcy reqUIres the 
firm name of any counsel shown must be mcIuded m hIS or her address 

Wlthm ten days of the date of thIS letter, you are requested to proVIde a copy of the order 
you are appealmg, pursuant to Rule 203 of the South Carolma Appellate Court Rules FaIlure to 
proVIde a copy of the order WIll result m the dIsmIssal of the appeal 

We suggest that large parcels such as copIes of final bnefs and the Record On Appeal be 
sent dIrectly to the Court VIa the street address 1015 Sumter Street, ColumbIa, S C 29201 
Thank you for your attentIOn to thIS FaIlure to file m the proper court may result m the 
dIsmIssal of your appeal 

PLEASE BE ADVISED that, pursuant to Rule 207 of the South CarolIna Appellate 
Court Rules, the transcnpt must be ordered wlthm ten (10) days of the proof of servIce of the 
NotIce of Appeal and you must prOVIde thIS Court, opposmg counsel, and the Office of Court 



AdmInIstratIOn wIth all con ondence regardmg the transcnpt It 1 J Appellant's 
responslbllIty to make satlsfactory arrangements (mcludmg agreement regardmg payment for the 
transcnpt) wlth the Court Reporter for furnIshmg the transcnpt You are remmded of the 
notlficatIOn reqUIrements of Rule 207(a)(5), SCACR, also, please advlse the Court m wntmg 
upon recelpt of the transcnpt 

NOTE Jfyou believe thIS case has been Improperly filed III the Court of Appeals, 
by reason of the limItatIOns set forth III S C Code Ann SectIOn 14-8-200(b )(1998), as 
amended June 1, 1999, notify the Clerk's office of the Court of Appeals Immediately The 
clted Code SectIOn prohlblts the Court of Appeals from heanng appeals m seven classes of cases 

1) any final Judgment from the CIrCUIt court whlch mcludes a sentence of death, 

2) any final Judgment from the CIrCUIt court settmg publIc utllIty rates pursuant to Tltle 
58, 

3) any final Judgment mvolvmg a challenge on state or federal grounds to the 
constItutIOnalIty of a state law or county or mUnIcIpal ordmance where the pnncipalissue IS the 
constItutIOnalIty of the law or ordmance, 

4) any final Judgment from the CIrCUIt court mvolvmg the authonzatIOn, Issuance, or 
proposed Issuance of general oblIgatIOn debt, revenue, mstitutIOnal, mdustnal, or hospItal bonds 
of the state, ItS agenCIes, polItIcal subdIVISIOns, pubhc serVIce dIStrICts, countIes, and 
mumcipalItles or any other mdebtedness now or hereafter authonzed by Artlcle X of the 
ConstItutIOn of thIS state, 

5) any final Judgment from the CIrCUIt court pertammg to electIOns and electIOn 
procedure, 

6) any order lImItmg an mvestigatIOn by a State Grand Jury under S C Code Ann 
SectIOn 14-7-1630, 

7) any order of the famIly court relatmg to an abortIOn by a mmor under S C Code Ann 
SectIOn 44-41-33 

TAG/ec 

Very truly yours, 

1~ ~~ ClL~) ~~~ 
TanyaA Gee 

CLERK 

cc WIllIam Wayne DesChamps, III, EsqUIre 
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TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DHUTYCLERK 

Robert T Lyles, Jr, EsqUIre 
Lyles & Lyles, LLC 
POBox 773 
Charleston, SC 29402 

June 21,2010 

Re Bradley, Fred v Brentwood Homes 
Case Trackmg # 2010163350 

Dear Mr Lyles 

POST OFFICE BOX 11629 
COLUMBIA, SOUTH CAROLINA '9211 

1015 SUMTERSTREFT 
COLUMBIA, SOUTH CAROLINA '9201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

WWW sccourts org 

Thls office has recelved your Notlce of Appeal m the above matter It has been asslgned the 
Case Trackmg Number that appears above Please use thIS number on all future correspondence 
relatmg to thls matter 

I do wlsh to call the attentIOn of the partles to the attached order relatmg to the mcluslOn of 
personal data ldentlfiers and other sensltlVe mformatIOn m documents filed wIth the Supreme 
Court of South Carolma and the South Carolma Court of Appeals Please note that the 
responslbIhty for msunng that mformatIOn IS redacted or sealed as reqUIred by thIS order rests 
wlth counsel and the partles ThIS office WIll not revlew filmgs for redactlOn or to determme If 
matenals should be sealed 

Very truly yours, 

V (1aM[jJi.Y~1 f1tl~ 
CLERK ) if 

TAG/ec 

cc WIlham Wayne DesChamps, III, EsqUIre 
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JUN 0 4 

NOTICE OF APPEAL IN A CIVIL CASE 2010 
SC COurt of A 

THE STATE OF SOUTH CAROLINA ppeals 

Fred Bradley, 

In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr, CIrcUIt Court Judge 

Case No 2009-CP-26-7477 

v 

Brentwood Homes, Inc , Brentwood Homes - Limehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carohna, Inc, Brentwood Homes of North Carohna, 
Inc, Brentwood Homes of Myrtle Beach, Inc , Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc ,Hams Street, LLC, Crescent Homes 
of SC, Inc , Brentwood Homes Incorporated, a GeorgIa Corporation, 

NOTICE OF APPEAL 

Respondent, 

Appellants 

Brentwood Homes, Inc , Brentwood Homes - LImehouse, LLC, Brentwood Homes 
- The Retreat at Johns Island, LLC, Brentwood Homes of South Carolma, Inc , Brentwood 
Homes of North Carohna, Inc, Brentwood Homes of Myrtle Beach, Inc , Brentwood Homes 
of Low Country, Inc , Brentwood Homes of Fort MIll, Inc , Brentwood Homes of Beaufort­
Bluffton, Inc, Hams Street, LLC, Crescent Homes of SC, Inc, Brentwood Homes 
Incorporated, a GeorgIa CorporatIOn ("Appellants"), appeals the rulmg of the Honorable 
Larry B Hyman, Jr on June 1,2010, Issued from the bench, denymg Appellants' MotIon to 
Stay and Compel ArbItratIOn 



June 2, 2010 

Other Counsel of Record 
WIlham W DesChamps, III, Esqwre 
DesChamps Law Flrm 
Post Office Box 2402 
Myrtle Beach, South Carohna 29577 

obert T L es, Jr 
Lyles & Lyles, C 
342 East Bay Street (29401) 
Post Office Box 773 
Charleston, South Carolma 29402 
(843) 577-7730 
Attorney for Appellants 

Page 2 of 2 
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NOTICE OF APPEAL IN A CIVIL CASE JUN 0 4 2010 

THE STATE OF SOUTH CAROLINA SC COurt Of Appeals 

Fred Bradley, 

In The Court of Appeals 

APPEAL FROM HORRY COUNTY 
Court of Common Pleas 

Larry B Hyman, Jr , CrrcUlt Court Judge 

Case No 7009-CP-26-7477 

v 

Brentwood Homes, Inc , Brentwood Homes - LImehouse, LLC, 
Brentwood Homes - The Retreat at Johns Island, LLC, Brentwood 
Homes of South Carolma, Inc, Brentwood Homes of North Carohna, 
Inc, Brentwood Homes of Myrtle Beach, Inc, Brentwood Homes of 
Low Country, Inc, Brentwood Homes of Fort MIll, Inc, Brentwood 
Homes of Beaufort-Bluffton, Inc, Hams Street, LLC, Crescent Homes 
of SC, Inc , Brentwood Homes Incorporated, a GeorgIa Corporation, 

PROOF OF SERVICE 

Respondent, 

Appellants 

I certIfy that I have served the NotIce of Appeal on Fred Bradley by deposItmg a copy 
ofltm the Umted States Mall, FrrstClass postage prep nJune 3, 2010, addressed torus 
attorney of record, Wllham W DesChamps, III, Ere, D Champs Law Finn, Post Office 
Box 2402, Myrtle Beach, South Carohna 2 7 

June 3, 2010 
R bert T Lyl ,Jr 
Lyles & Lyles, L"b'b--~ 
342 East Bay Street (29401) 
Post Office Box 773 
Charleston, South Carolma 29402 
Attorney for Appellants 



Robert T Lyles Jr 
Member 

The Honorable Tanya Gee 

LYLES & LYLES, LLC 
ATl ORNEYS AT LAW 

342 East Bay Street 
POBox 773 (29402) 

Charleston South Carolma 29401 
Telephone (843) 577 7730 
Facslmtle (843) 577 7172 

June 2, 2010 

Clerk, South Carolma Court of Appeals 
Po<;t Office Box 11629 
ColumbIa, S C 29211 

Re Fred Bradley v Brentwood Homes, Inc et al 
Horry County Case Number 2009-CP-26-7477 

Dear Ms Gee 

1R lBC18IVSD 

JUN 0 4 2010 

see Ourt of Appeals 

DIrect (843) 735 5560 
EmaIl rtl@lylesfirm com 

Enclosed for filmg wIth regard to the above-referenced matter, please find the followmg 

1) NotIce of Appeal 
2) Proof of SerVIce of the NotIce of Appeal on the Respondent 
3) ThIS firm's check m the amount of$100 00 for the filmg fee 

Thank you, and WIth kmdest regards, I remam 

RTLlcrw 
Enclosures 

Very truly yours, 

%Obert T Lyles, r 

cc Clerk, Horry County Court of Common Pleas 
WIlham W DesChamps, III, EsqUIre 
Ml Edward M Terry 



LYLES & LYLES, LLC 

ATTORNEYS AT LAW 

POBox 773 
Charleston South Carohna 29402 

The Honorabl~ r dnya Gee 

I cS-"'¢PQs~ 

1(1 §~~.====;!"'I1i== ' " "'" j.I·/~~.= 
~ = PITI\lEY BOWES 

02 1 P $ (0)(0)(0) ® ~ 0 
- 0004454758 JUN 03 2010 

MAILED FROM ZIP CODE 29401 

Clert;, \)outh C drol.nd Cou't of APf'c:db 
Post Office BOA 11629 
Columbld S C 29211 
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