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STATEMENT OF ISSUE ON APPEAL 

I DID THE TRIAL COURT ERR IN DENYING APPELLANTS' MO [JON TO 
STAY AND COMPEL ARBITRATION? 

STATEMENT OF THE CASE 

ThIS IS an appeal from the CIrcUIt court's demal of the Appellants' motlOn to stay thIS 

case and to compel arbItratIOn Appellants submIt that bmdmg and vahd agreements to 

arbItrate eXIst between Fred Bradley, Piamtiff/Respondent, ("Bradley") and Appellant, 

Brentwood Homes, Inc ("BHI") Bradley filed thIS actlOn on or about July j 1 2009, 111 

WhICh he alleges multIple causes of actlOn, all of WhICh relate to the constructIon of a home 

he purchased (R pp 14-21) Bradley actually purchased the reSIdence from DlIl pUlsuant 

to an agreement dated January 31,2007 ("Agreement") (R pp 163-172) BJadleyal<;o 

alleges these causes of actIOn agamst all Appellants as "alter egos" of one anothel ("Alter 

Ego EntItles") The causes of actlOn alleged ale fraud, neghgence, and breach of Imphed 

warranty (R pp 14-21) Appellants filed an Answer on August 19,2009 (R pp 22-23) 

Appellants also filed a NotIce of MotlOn and MotIon to DIsmISS Pursuant to Rule 12(b)(6) 

or m the Alternatlve to Amend Answer to Include CounterclaIm for FrIvolous Proceedmgs 

on October 5, 2009 (R pp 44-45) Bradley moved for Summary Judgment on December 

22,2009, allegmg that the Answer was msufficIent (R pp 46-70) A SubstItutIOn of counsel 

was made by Order on or about January 11, 2010 (R pp 12-13) 

The Court demed the MotIOn to DIsmISS (whIch was later amended), but glanted ten 

(10) days to Appellants to "amend theIr Answer to the Piamtiff s Complamt' (R pp 8 9) 

Bradley's Motlon for Summary Judgment was demed (R pp 10-11) 



On February 5, 2010, Appellants served an Amended Answer and CountelclauTI 
\.'" 

whIch rmsed ArbItratIOn as an affirmatIve defense (R pp 24-33) On the same date 

Appellants served a NotIce of MotIOn and MotIOn to Stay and Compel ArbItration (R pp 

161-172) 

On Tune 1, 2010, the Honorable Lany H Hyman, Jr, heard Olal dlgul11cnts on 

Appellants' MotIon to Stay and Compel ArbItratIOn and orally Issued and dellled SaId motion 

from the bench Defendants served a notIce of appeal on June 3, 2010 On June 11, 2010, 

Tudge Hyman sIgned a wntten Older denYlllg the motIon to compel arbItratIOn ("01 del") (R 

pp 1-7) Sald Order was filed on June 16,2010 Defendants served an amended notIce of 

appeal on June 29,2010 

FACTS 

The lawsmt anses out of alleged defiCIenCIes III the constructIOn of a home located 

at 2304 Tortuga Dnve, North Myrtle Beach, South Carolllla ("ResIdence") (R pp 14-21) 

Bradley entered llltO a Home Purchase Agreement for the Residence WIth BH r the bUllder 

and seller of the home, dated January 31, 2007 ("Agleement") (R pp 163-172) PUlsuant 

to SectIOn 14 of the Agreement, a 2-10 Homebuyers Warranty was to be plovlded to the 

purchasers (R P 167) Thls "WarrantIes and DIspute ResolutIOn" provIsion of the 

Agreement contallls a Mandatory Bllldlllg ArbItratIOn Clause (SubsectIOn G) which was 

111ltlaled by Bradley (R p 168) It prOVides 

2 



"Purchaser and Seller each agree that, to the maXImum extent allowed by 
law, they desIre to arbItrate all dIsputes between themselves The list of 
dIsputes whIch shall be arbItrated m accordance wIth thIS paragraph mclude, 
but are not hmited to (1) any claim ansmg out of Seller's constructIOn of the 
home, (2) Seller's performance under any Punch LISt or InspectIOn 
Agleement, (3) Seller's perfOlmance under any warranty contamed 111 this 
Agl eement or otherwIse, and (4) any matters as to whIch Purchaser and ~ellel 
agi ee to arbItrate" 

The Respondent alleges that an mspectIOn of thIS resIdence has re<,ulted m the 

dIscovery of constructIOn defects and deficiencles m the bUlldmg (Camplamt R p 16) 

Respondent further claims that the Appellants faIled to construct the resIdence 111 accordance 

wIth apphcable buIldmg codes (Camplamt, R p 17) Appellants have del11ed Re~ponelent s 

AllegatIOns and mamtam that such Issue should be addressed by and through thc 2 10 I lome 

Buyers Warranty as proVided 111 the Agreement (Amended Answer and CaUl/lei C/clfln, R 

P 24-33) 

STANDARD OF REVIEW 

Dete1111lnatIOns of aI bitrabIlIty are subject to de novo reVIew MBNA Am Bank V 

Chnstlanson, 377 S C 210,213,659 S E 2d 209, 211 (Ct App 2008) Unless the paltles 

proVIde otherWIse, the questIOn of the arbitrabIhty of a claim IS an Issue 1:UI Judlcnl 

determmatIOn ZabmskI V Bnght Acre5 Assocs , 346 S C 580, 596-97, 553 S E 2e1 110, 

118-19 (S Ct 2001) "There IS a strong presumptIOn 111 favor of the valIdIty of m bltl atlOn 

agreements because of the strong polIcy favonng arbItratIOn Towles V Umteell Iealthcme 

Corp, 338 S C 29,37, 524 S E 2d 839 843-844 (Ct App 1999) 
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ARGuMENT 

I THE CIRCUIT COURT ERRED IN DENYING APPELLANT'S MO I ION TO 
STAY AND COMPEL ARBITRATION BECAUSE A BINDING AND VALID 
AGREEMENT TO ARBITRATE EXISTS BETWEEN RESPONDENT 
BRADLEY AND APPELLANT BRENTWOOD HOMES, INC 

The Agreement purports to be subject to the South Carolma or NO! th CalOhna 

Ulllform AibitratIOn Act (R pp 163-172) The Court found that the Agreement did not 

StllCtiy comply WIth S C Code Ann § I 5-48-1 O(a), m that the notIce of tl1l <II bltl atlOn 

proVISIOn was not typed m undetlmed capItal letters on the first page Appellants 

acknowledge that stnct complIance WIth thIS PlOVlslon IS IeqUlred but not met by the 

agreement at Issue 

The CHCUlt court erred m faIlmg to enforce the arbItratIOn pursuant to the fedeldl 

Al bitratIOn Act When an arbitI atlOn prOVIsIOn of an agreement does not meet the techl1lcal 

IeqUirements of S C Code Ann § 15 48-10(a) tl e Court must 1I1qUlre whethel the Fedel dl 

ArbitratIOn Act apphes Zabmslo 346 SCat 590 See also SoIl RemediatIOn Co v Nu-

Way Envtl Inc, 323 S C 454,460,476 S E 2d 149, 152 (S Ct 1996) Like the contlact at 

Issue, m SoIl RemedIatIOn the arbItratIOn provlSlon purported to comply WIth the South 

Cal olma ArbItratIOn Act, but faIled to comply With the techlllcal reqUlrement') Howevel, 

because the contract 1I1vol,led mtelstate commerce, the court found that the redelal 

ArbitratIOn Act ("FAA") pleempted the South CarolIna Act and enfOlced the PlOVISlon 

Because the Agreement mvolves mterstate commerce, the arbItratIOn prOVIsIOn m the 

mstant case should also be enforced under the F -\A The FAA prOVides that 
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A wntten provIsIOn many mantlme tra.11SactIOn or a contract eVIdencmQ: a 
f' ~ 

transactIOn mvolvmg commerce to settle by arbItratIOn a controvelsy 
thel ef01 e ansmg out of such contract or transactIOn or the refusal to pel [01 m 
the whole or any part thereof, or an agreement m wntmg to submIt to 
arbItratIOn an eXlstmg controversy ansmg out of such a contract, transaction, 
or refusal, shall be valId, Irrevocable, and enforceable, save upon sLlch 
grounds as eXIst at law or m eqUlty for the revocatIOn of any contract sh,i11 be 
vahd, urevocable, and enforceable, save upon such grounds as eXIst at law 
or m eqUlty for the revocatIOn of any contract 9 USC § 2 

Wlthm the FAA, courts have mterpreted "mvolvmg commerce" "SIgnals an mtcnt to 

exelclse Congress' commelce power to the full" AllIed Bruce Termmlx Co v Dobson, 

513 U S 265,277, 115 S Ct 834, 130 LEd 2d 753 (1995) See also Towlcs v UI11ted 

Healthcare Corp , 338 SCat 36 

The terms of the contract at Issue reveal that the transactIOn between the partIes 

mvolves mterstate commerce The FAA preempts state law when the tiansactIOn 1I1 fact 

mvolves mterstate commelce, regardless of whether or not the partIes contemplated an 

mtelstate tJansactIOn Munoz v Green Tree Fm Corp, 343 S C 531,538,542 S E 2d 360, 

363 (S Ct 2001) The Agreement between the partIes "pecIfies that a natIOllll wallanty 

company wIll be used to provIde a structural warranty on the ResIdence (R p 

167)( emphaSIS added) Spenfically, the Agreement provIdes that the Sellel (8Hl) WIll 

purchase a wananty from 2-10 HBW Wananty ("2-10 Warranty") or such other natIonal 

warranty provIder as Sellel may reasonably elect (§ 14A) (R P 167) 1 hClef01e the 

Agreement shows eVIdence of the mvolvement of mterstate commerce on ItS r dec 

The tnal court further erred m findmg that the Affzdavzt of Edward M Ten y ( Tell y 

Affldavlt") dId not provIde addlt10'1al eVIdence ofmterstate commerce (R pp 210-222) " [0 
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ascertam whether a transactIOn II1volved commerce wlthll1 the meanmg ofthe F AA th~ couli 

must examme the agreement, the complamt, and the surroundmg facts" ZabmskI 346 S C 

at 594, cItmg Towles, supra Courts have relIed on the use of affidavIts to determme whethel 

a transactIOn mvolves mterstate commerce Id In the Terry Affidavlt, Mr TellY sets f01th 

that m the constructIOn of the ResIdence materIals, subcontractors and supphels 110m outsIde 

of South CarolIna were used (R pp 211-212) Such eVIdence has been accepted to cstablJsh 

mterstate commerce by cour+s m South CarolIna, who have all but found that contracts 

mvolvmg constructIOn mherently l1lVolve mters1ate commerce See EpIscopal Housll1g 

C01P V federal Ins Co, 269 S C 631,239 S E 2d 647 (S Ct 1977) (ConstructIOn contract 

mvolved II1telstate commerce where materIals, eqUIpment and supplIes wele ploduced and 

manufactUled out-of-state ), CIrcle S EnterprIses Inc V Stanley SmIth & Sons 288 S C 

428,343 S E 2d 4 (Ct App 1998) (Though contract dId not refer to out-of-state materIals or 

subcontractors, an affidavIt made part of record stated that numerous Items specIfied 111 

contI act were purchased and shIpped from outsIde state, and the natUle of ploJect W'1S 

sufficIent to gIve notIce that matellals, eqUIpment and supplIes from outsIde state would be 

reqUIred, thus eVldencl11g transactIOn I11volvl11g I11terstate commerce) AdditIOnally, the 

Terry Affidavlt proVIdes that ClaIms under the 2-10 Warranty speCIfied 111 the Agleement aI e 

to be submItted to HBW's locatIOn m GeorgIa (R p 211) 

The TrIal Court made no speCIfic findl11g that the mformatIOn set f01 th 111 the Tell y 

Affldavlt was untrue or maccmate, but appatently found that because Mr Tell Y (1) dId not 

"deal dIrectly WIth the customer," was not the "bUlldel ", and dId not deal WIth \Vall anty calls 

that hIS affidaVIt dId not establIsh the mvolvement of mterstate commerce (R pp 5-6) 
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Under South Carolma Rule of [vidence 602 eVidence to prove personal knowledge may 

conSIst of the wItness' own t,estImollY Mr Terry set forth that he was the VIce Plesldent and 

later PresIdent of Brentwood Homes, Inc (R p 210) The Seller lIsted m the Agreement IS 

Brentwood Homes, Inc Mr Terry states that he made the affidavIt of I11S pelsonal 

knowledge (R p 210) The Respondent offered no affidavIt or other eVIdence to lefute the 

specIfic mf01matIOn con tamed 111 the Terry AftIC/avlf The affidavIt was thel efo! e propel 101 

consIderatIOn and establIshed the mvolvement of mterstate commerce m thL transactIOn 

between BHI and the Respondent 

Fll1ally, the Respondent hImself provides eVidence of mterstate commele 111 the 

tIansactIOn wIth BHI In the AffIdavIt of John F Bradley ( FI ed BI adley ) In OPP05ltlOl1 

to Defendants MotIOn to Compel Al bztratzon ("Bradley Affidavit"), the Respondent attached 

a copy the settlement statement from the sale of the ResIdence (R pp 223-240,227-228) 

South Carolma Courts have consIdered eVIdence of out-of-state financmg m detenmnmg If 

a transactIOn eVIdences mterstate commerce See Zabll1sky, 346 SCat 595 (Pmtne! offeJed 

affidavIt eVIdencmg of the use of out of state financmg to establIsh mtelstatc coml11c!ce and 

the Court found that the transactIOn mvolvedl11terstate commelce because the pal tnershl[) 

utIlIzed out-of-state matenals, contractors, and mvestors) ThIS settlement statement 

mdicates that the Respondent's lender m the transactIOn IS a North Carolma lender The 

Respondent's own affidavIt therefore establIshes the mvolvement of mteistate eommel ce m 

the transactIOn 

Because eVIdence of mterstate commerce IS established by the face of the i\gl eemeni 

between Respondent and BHI, the Terry Affidavzt, and the Respondent's own tfiIddvlt, the 
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at bitratIOn prOVISIOn m the Agreement IS therefore enfOlceable under the FAA and the entire 

proceedmg agamst all Appellants should be stayed pendmg the arbItratIOn 

CONCLUSION 

Because a vahd and enforceable arbItratIOn provIsIOn eXIsts between Brentwood 

Homes, Inc, and the Respondent, thIS actIOn must be stayed untIl arbItratIOn IS complete 

Charleston, South CarolIna 

-----l1>~"'=-_2J:!------'---, 2010 
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