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STATEMENT OF ISSUE ON APPEAL 

I DID THE TRIAL COURT ERR IN DENYING APPELLANTS' MOTION TO 
STAY AND COMPEL ARBITRATION WHEN THE ESSENTIAL 
CHARACTER OF THE CONTRACT AT ISSUE WAS FOR THE PURCHASE 
AND SALE OF REAL ESTATE LOCATED IN SOUTH CAROLINA, THE 
TERRY AFFIDAVIT WAS NOT SUFFICIENT TO ESTABLISH 
INTERSTATE COMMERCE, AND THE APPELLANTS WAIVED ANY 
RIGHT TO SEEK ARBITRATION? 
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STATEMENT OF THE CASE 

On July 31, 2009, Respondent Fred Bradley (heremafter sometImes referred to as 

"Bradley") filed a Complamt agamst Appellants Brentwood Homes, Inc, Brentwood Homes -
) 

LImehouse, LLC, Brentwpod Homes - The Retreat at Johns Island, LLC, Brentwood Homes of 

South Carolma, Inc, Brentwood Homes of North Carohna, Inc, Brentwood Homes of Low 

Country, Inc, Brentwood Homes of Fort MllI, Inc, Brentwood Homes of Beaufort-Bluffion, 

Inc, Hams Street, LLC, Crescent Homes SC, Inc, and Brentwood Homes Incorporated, a 

Georgia CorporatIOn, allegmg causes of actIOn under an alter ego theory of habIhty for fraud, 

neghgence, and breach of Imphed warranty (R pp 14-21) Carohne Bernard, Esq, filed an 

mitIal Answer on behalf of Appellants m the form of a general demal (R pp 22-23) 

Thereafter, Bradley served hIS Imtlal dIscovery requests on Appellants on September 9, 2009 

(R P 78) Carohne Bernard, Esq, filed a MotIOn to Amend Appellants' Answer to mclude a 

counterclaim for fnvolous proceedIngs on September 30, 2009 (R P 206, hnes 8-11) Bradley 

served Appellants' counsel WIth hIS Second Request for AdmISSIOns, Second Set of 

Interrogatones, and Second Request for ProductIOn of Documents on October 27, 2009 (R P 

l3 0) Bradley filed a NotIce of MotIOn and MotIon to Compel DIscovery on December 22, 2009 

to request the Tnal Court to grant hIm an order compelhng Appellants to produce theIr responses 

to Respondent's Second Request for ProductIon of Documents and responses to Respondent's 

Second Set ofInterrogatones and/or an Order entenng a Default Judgment agamst Appellants for 

theIr Willful fallure to respond to saId discovery requests pursuant to Rule 37(d), South Carolma 

Rules of Clvli PlOcedure (R pp 71-77) In hIS MotIon to Compel DIscovery, Bradley also 

moved for the Tnal Court to determme the suffiCiency of Appellants' responses to Respondent's 

Second Request for AdmiSSIons as well as the Appellants' responses to Respondent's ImtIal 
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requests for admIssIon numbers 1 and 2, InItIal request for productIOn of documents, and for an 

Order compellIng Appellants to completely answer Respondent's first set of Interrogatones 

numbers 1,2, 3, 4, 10, and 11 (R P 72) 

Appellants retaIned new counsel, Allen DuPre, Esq, of Lyles & Lyles, LLC on January 

11, 2010 (R pp 12-13) Mrs DuPre filed and served an Amended NotIce of MotIon and 

MotIon to DIsmIss on behalf of Appellants on January 5, 2010 (R pp 159-160) The grounds 

for Appellants' Amended MotIon to DIsmISS were that Bradley's allegatIOn that the Appellants 

were alter egos constItuted a legal conclusIOn and was not proper pursuant to Rule 12(b)(6), 

South CarolIna Rules of CIvIl Procedure (R p 159) Thereafter, Appellants' counsel served 

Bradley WIth Appellant Brentwood Homes, Inc's FIrst Set of Interrogatones and Requests for 

ProductIOn, as well as Appellant Brentwood Homes - LImehouse, LLC's FIrst Set of 

Interrogatones on January 19, 2010 (R P 241) 

On February 1, 2010, the Honorable Larry B Hyman, Jr, heard Bradley's MotIon to 

Compel DIscovery and Appellants' MotIon to DIsmISS whereIn the Tnal Court ordered , 

Appellants to respond to Respondent's dIscovery requests WIthIn 45 days (R pp 8-9) The 

Honorable Larry B Hyman, Jr, also heard Bradley's MotIon for Summary Judgment on 

February 1, 2010 (R pp 10-11) At the heanng on February 1, 2010, Appellants' counsel 

asserted that summary Judgment would pUnIsh the chent for the pnor acts of theIr pnor attorney, 

and that summary Judgment would not promote an adjudIcatIon on the ments (R p 207, lInes 

9-17) Thereafter, the Honorable Larry B Hyman, Jr , permItted Appellants to amend theIr 

Answer to promote an adjudIcatIOn on the ments (R p 207, lInes 24-25) 

Subsequent to the February 1, 2010 heanng, Appellants served Bradley WIth theIr 

Amended Answer and CounterclaIm on February 5, 2010 (R pp 24-43) Appellants also filed 
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and served a MotIon to Compel ArbItratIon along wIth the Home Purchase Agreement at Issue 

attached thereto on February 5, 2010 (R pp 161-172) Thereafter, Bradley filed and served a 

MotIon to ReconsIder to request the Honorable Larry B Hyman, Jr , to amend hIS pnor Order 

(R pp 173-174) Bradley alleged that the Tnal Court should stnke the affirmatIve defenses 

asserted m Appellants' Amended Answer and CounterclaIm because the Appellants were 

reluctant to respond to hIS dIscovery requests and were attemptmg to use affirmatIve defenses to 

avoId complymg WIth the Tnal Court's pnor Order grantmg Bradley's MotIon to Compel and 

Denymg Appellants' MotIon to DIsmIss (R pp 173-174) 

Appellants agree that the Home Purchase Agreement IS not subject to arbItratIOn pursuant 

to S C Code Ann 15-48-1O(A) and, therefore, the only Issue before thIS Court IS whether the 

Home Purchase Agreement mvolves mterstate commerce wlthm the scope of the FAA At the 

heanng before the Tnal Court on June 1, 2010, Appellants asserted that the Home Purchase 

Agreement mvolved mterstate commerce because the agreement mcluded a proVision wherem 

the seller Will purchase a warranty from 2-10 HBW Warranty or such other natIonal warranty 

provIder as seller may reasonably elect (R p 177, hnes 18-20) Appellants further asserted that 

the Home Purchase Agreement mvolved mterstate commerce because South Carohna has 

baSically found that constructIOn contracts mvolvmg matenals and contractors from out-of-state 

mvolve mterstate commerce (R p 190, hnes 3-8) Bradley asserted at the heanng that the 

Home Purchase Agreement does not eVIdence mterstate commerce as It IS a general contract to 

purchase and sell the subject home (R p 189, hnes 11-15) The Tnal Court demed Appellants' 

MotIon to Compel ArbItratIOn and granted Appellants 40 days to respond to Bradley's dIscovery 

requests pursuant to the terms of the Tnal Court's order (R pp 6-7) The Tnal Court exammed 

the Home Purchase Agreement, the Complamt and the surroundmg facts when It determmed 
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that the transactIOn mvolvmg the purchase of Bradley's home dId not mvolve mterstate 

commerce (R pp 5-6) Further, the Tnal Court found that the Home Purchase Agreement 

clearly states that the South Carolma ArbItratIOn Act IS Applicable (R p 191, lmes 7-10) 

STATEMENT OF FACTS 

ThIS actIOn anses out of Appellants' matenal mIsrepresentatIOns regardmg the marketmg 

and seIlmg the subject home to Bradley, as well as Bradley's dIscovery of constructIOn defects 

and defiCIencIes (R p 15, hnes 25-27, p 16, hnes 8-9) It IS unclear at thIS stage m the 

lItIgatIOn whether Brentwood Homes, Inc, or Brentwood Homes of South Carolma, Inc, was the 

contractor WIth respect to constructmg the subject home as Brentwood Homes of South Carolma, 

Inc, IS lIsted as the contractor on the bUIldmg permIt (R p 102) On or about January 31, 

2007, Bradley executed a Home Purchase Agreement m order to purchase the subject home (R 

p 35, P 43) The Home Purchase Agreement was executed by Bradley, as purchaser, and 

Donald Gerratt, as agent for seller, Brentwood Homes, Inc (R p 43, hnes 24-26) Pursuant to 

the Home Purchase Agreement, Bradley agreed to purchase a completed dwellmg wherem 

Brentwood Homes Inc, was not actmg as a contractor for purchaser m the constructIon of the 

dwellIng, but rather as a seller of a completed dwellmg (R p 41, lmes 41-43) The closmg of 

Bradley's home took place on March 2, 2007 and was conducted by the Brush Law FIrm (R p 

223, hnes 7-8) Thomas H Brush, Esq , of the Brush Law FIrm was the aSSIstant VIce presIdent 

of Brentwood Homes, Inc, at the tIme of closmg (R pp 227-228) However, Bradley was 

never mformed that the closmg attorney was an officer of Brentwood Homes, Inc, pnor to or at 

the time of closmg (R p 224, hnes 19-20) 

The Home Purchase Agreement proVIdes that "vahdatIon of the 2-10 HBW warranty IS 

condItIOned upon seller's comphance WIth all 2-10 HBW's enrollment procedures and upon 
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seller remammg m good standmg m the 2-10 HBW Program" (R p 38, hnes 13-16) The 

document entItled "BUllder ApplIcatIOn for Home Enrollment" states to the buyer that "By 

sIgmng below, you acknowledge that you have read a sample copy of the Warranty Booklet, and 

consent to the terms of these documents mcludmg the bmdmg arbItratIOn provIsIon contamed 

therem " (R P 226) The BuIlder ApplIcatIOn for Home Enrollment also provIdes that there IS 

no coverage by the bUllder's warranty msurer If the buyer has not receIved a certIficate of 

warranty coverage and a warranty booklet from 2-10 HBW withm thIrty days after closmg (R p 

226) The BuIlder ApplIcatIOn for Home Enrollment was never presented to Bradley before the 

commencement of thIS lItIgatIOn, nor dId he ever execute any document relatmg to the 2-10 

Home Buyers Warranty assocIated WIth the home he purchased from Appellants (R p 223, 

lmes 9-12, p 224 lmes 1-2) Bradley dId not receIve the Home Buyers Warranty LImIted 

Warranty Booklet untIl after Apnl 11,2007 (R P 224, hnes 8-11, R P 230) 

Edward M Terry, past preSident of Brentwood Homes, Inc, ran the operatIOns of the 

company but dId not deal directly WIth Bradley (R p 92, lInes 7-9) Donald Gerratt, former 

VIce preSIdent of constructIOn for Brentwood Homes, Inc, was alleged by Appellants to be the 

buIlder who bmlt the subject home (R p 92, hnes 2-6) 

STANDARD OF REVlEW 

"DetermmatIOns of arbitrabihty are subject to de novo review" Thorton V TrIdent Med 

Ctr, L L C, 357 S C 91,94,592 S E 2d 50, 51 (Ct App 2003) "Nevertheless, a CircUlt court's 

factual findmgs WIll not be reversed on appeal If there is any eVidence reasonably supportmg the 

findmgs " Id 

6 



ARGUMENT 

Bradley respectfully requests that thIS Court affirm the Order denymg Appellants' 

MotIon to Compel ArbItratIOn as there eXIsts substantIal eVIdence to support the Tnal Court's 

findmg that the Home Purchase Agreement IS not subject to the Federal ArbItratIOn Act 

I THE HOME PURCHASE AGREEMENT ON ITS FACE DOES NOT 
INVOLVE INTERSTATE COMMERCE AS THE ESSENTIAL 
CHARACTER OF THE CONTRACT INVOLVES THE PURCHASE OF 
REAL PROPERTY IN SOUTH CAROLINA 

In order for the Federal ArbItratIOn Act' to apply, the commerce mvolved m the contract 

must be mterstate or foreIgn" SOlI RemedIatIOn Co v Nu-Way Envtl Inc, 323 S C 454, 460, 

476 S E 2d 149, 152 (1996) "To ascertam whether a transactIOn mvolves commerce wlthm the 

meamng of the F M the court must examme the agreement, the complamt, and the surroundmg 

facts" ZabmskI v Bnght Acres Assocs, 346 S C 580, 594, 553 S E 2d 110, 117 (2001) The 

court IS reqUIred to revIew the entIre contract "m determmmg whether the contract on ItS face 

eVIdences commerce" TImms V Greene 3lO S C 469, 472, 427 S E 2d 642, 644 (1993) South 

CarolIna courts "consIstently look to the essential character of the contract when applymg the 

FAA" Thorton, at 96, 592 S E 2d at 52 The South Carolma Supreme Court has found that a 

contract for the sale of land m thIS state to out-of-state partIes dId not mvolve mterstate 

commerce even though the partIes obtamed engmeenng servIces and procured financmg from 

other states See Mathews v Fluor Corp 312 S C 404, 440 S E 2d 880 (1994), overruled by 

Munoz v Green Tree Fm Corp, 343 S C 531,542 S E 2d 360 (2001) (overrulmg Mathews to 

the extent It conSIdered whether the partIes contemplated mterstate commerce as a factor m 

determmmg whether the FAA applIed) In Mathews, the South Carolma Supreme Court found 

that the transactIOn dId not mvolve mterstate commerce and was not wlthm the scope of the 

Federal ArbItratIOn Act even though the contractmg partIes were domICIled outSIde the confines 
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of South Carolma, and the "transactIOns mCIdent to the sale, [mcludmg the financmg of the 

purchase by foreIgn lendmg mstItutIons], were conducted m foreIgn JunsdictIOns " Mathews, at 

407,440 S E 2d at 881-82 

Subparagraph H, m paragraph 22, on Page 8 of the Home Purchase Agreement executed 

by Bradley and Donald Gerratt, as agent for Appellant Brentwood Homes, Inc, specIfically 

states that "Purchaser IS buymg a completed dwellIng and that Seller IS not actmg as a contractor 

for Purchaser m the constructIOn of a dwellmg" (R p 41, lInes 41-43) The Home Purchase 

Agreement contams a merger clause whIch provIdes that the contract ' contams the sole and 

entIre agreement between the partIes hereto and no modIficatIOn of thIS Agreement shall be 

bmdmg unless attached hereto and sIgned by all partIes to thIS Agreement" (R p 42, lmes 60-

61) The merger clause m the Home Purchase Agreement also provIdes that "no representatIons, 

promIse, or mducement not mcluded m thIS Agreement shall be bmdmg upon any party hereto" 

(R p 43, lInes 1-2) Further, the terms of the Home Purchase Agreement do not refer to 

equIpment and matenals to be furnIshed from outsIde the State of South CarolIna, nor does It lIst 

any subcontractors whIch were outsIde the confines of thIS state Therefore, the terms of the 

Home Purchase Agreement unambIguously mdicate that the essentIal character of the agreement 

mvolves the purchase of real property wIth Improvements thereon rather than a contract for 

warranty coverage, financmg, or constructIOn of a dwellIng 

The contract and transactIon at Issue m Mathews mIrrors the Home Purchase Agreement 

and transactIOn between the partIes m the present case as both cases mvolve a transactIOn m 

whIch the essential character of the contract IS the purchase and sale of real estate located m 

South CarolIna Appellants rely on ZabmskI, 346 SCat 595, 553 S E 2d at 117, to assert that 

out-of-state financmg establIshes mterstate commerce wIth respect to the subject transactIOn 
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mvolvmg the purchase and sale of real property m South CarolIna However, Zabmski mvolved 

an actIOn whereby Appellants sought arbItratIOn of the dIstnbutIon of partnershIp assets and 

other partnershIp dIsputes wherem the partnershIp agreement expressly provIded that all 

controversIes or claims ansmg out of the agreement shall be subject to arbItratIOn Id at 586, 

553 S E 2d at 112-1l3 The partnershIp m Zabmski was formed "m order to buy, renovate, and 

sell thIrty apartments and approxImately twenty-sIx acres of land on HIlton Head Island" Id, 

553 S E 2d at 112 The South CarolIna Supreme Court found that "the development of land 

wlthm South CarolIna's borders IS the qumtessentral example of a purely mtrastate actIvIty 

However, the transactIOn [at Issue] mvolved mterstate commerce as contemplated by the FAA 

because the partnershIp utilIzed out-of-state matenals, contractors, and mvestors Id at 595, 

553 S E 2d at 118 The essentIal character of the Home Purchase Agreement and the transactIon 

at Issue m the present actIon mvolved the purchase and sale of real property wIth a prevIOusly 

constructed dwellmg thereon rather than a dIspute amongst partners belongmg to a partnershIp 

whIch utilIzed out-of-state matenals, contractors, and mvestors to buy, renovate, and sell 

apartments located wlthm the confines of South Carohna Therefore, Zabmskl IS not analogous 

or applIcable to the present actIOn as the set of facts and causes of actIOn therem substantIally 

differ from the present actIOn 

Appellants contend that the financmg of the purchase, the prOVISIon withm the Home 

Purchase Agreement gIvmg the seller the dIscretIOn to purchase a warranty from any warranty 

company of ItS choosmg, and the constructIOn matenals and subcontractors used to construct the 

subject dwellmg cause the Home Purchase Agreement to mvolve Interstate Commerce 

However, these transactIons, lIke the mCIdental transactIOns m Mathews, are mCIdent to the sale 

of the subject property and, therefore, do not cause the Home Purchase Agreement to mvolve 

9 



Interstate commerce wIthIn the scope of the Federal ArbItratIOn Act Further, the warranty 

referenced by Appellants was not valIdated because Appellants dId not offer any eVIdence or 

present any arguments to oppose the allegatIons In the Bradley AffidaVIt whIch alleged that 

Bradley never read a sample copy of the warranty booklet, consented to any terms wIth respect 

to the warranty, or receIved a certIficate of warranty coverage along WIth a warranty booklet 

WIthIn 30 days after clOSIng Therefore, the warranty Issue raIsed by Appellants IS not relevant to 

the present actIOn as they dId not valIdate the warranty, Bradley never agreed to any terms WIth 

respect to the warranty, the terms of HBW 2-10 Warranty were never presented to the Tnal 

Court or offered Into eVIdence, and thIS actIOn does not anse from the 2-10 HBW warranty 

referenced In the Home Purchase Agreement 

II THE TRIAL COURT'S FACTUAL FINDINGS WITH RESPECT TO 
THE TERRY AFFIDAVIT MUST NOT BE REVERSED AS 
APPELLANTS DID NOT PROPERLY PRESERVE THE ISSUE OF 
THE SUFFICIENCY OF THE TERRY AFFIDAVIT, AND THERE 
EXISTS AMPLE EVIDENCE THAT REASONABLY SUPPORTS THE 
TRIAL COURT'S FINDINGS 

1 Appellants DId Not Preserve the Issue of the SuffiCIency of the Terry AffidaVIt for ReVIew 

"It IS an aXIomatIc rule of law that Issues may not be raIsed for the first tIme on appeal" 

Talley V South CarolIna HIgher Educ TUitIon Grants Comm'n, 289 S C 483, 487, 347 S E 2d 

99, 101 (1986) Further, an Issue IS not preserved for appeal even If It was raIsed below, but not 

ruled upon by the tnal Judge Id A speCIfic Issue or allegatIOn IS not properly preserved for 

reVIew when the tnal Judge conSIders It, but faIls to speCIfically rule on It, and the Appellant 

makes no mentIon under Rule 59(e), SCRCP for the tnal Judge to alter or amend hIS order to 

conSIder that speCIfic Issue or allegatIon See, U, SkInner V Elrod, 308 S C 239, 417 S E 2d 

599 (Ct App 1992) "The appellate courts have ruled conSIstently that an Issue presented to the 
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tnal Judge but not decIded, may not be heard on appeal" James F Flanagan, South Carohna 

Rules of CIvIl Procedure 475 (2d ed 1996) 

Appellants assert that the Tnal Court made no specIfic findmg that the mformatIOn set 

forth m the Terry Mfidavlt was untrue or maccurate, or that the affidavIt was proper for 

consIderatIOn to estabhsh the mvolvement of mterstate commerce m the transactIOn between 

Appellants and Bradley Bradley objected to the submIsSIOn of the Terry AffidavIt due to ItS 

factual maccuracles m companson to Appellants' InItIal responses to Bradley's mterrogatones, 

and Donald Gerratt bemg the SIgnatory of the Home Purchase Agreement on behalf of 

Appellants (R p 190, hnes 18-25) At the heanng, Bradley alleged that Edward Terry was not 

competent to gIve testimony because the Appellants alleged that they were not alter egos and dId 

not hst Mr Terry as an officer of Brentwood Homes of South Carohna, Inc, WhICh was the 

entity hsted on the bUIldmg permIt as the contractor (R p 190, hne 25 - P 191, hne 6) 

Appellants dId not respond to Bradley's ObjectIOn to the submIsSIOn of the Terry AffidaVit, nor 

dId they mentIOn, by filmg a Motion to Alter or Amend pursuant to Rule 59(e), SCRCP, the Issue 

that the Tnal Court made no specific findmg that the Terry AffidaVit was untrue or maccurate or 

that the affidaVIt should have been consIdered to establIsh the mvolvement of mterstate 

commerce m the subject transactIOn Therefore, Appellants must be precluded from assertmg for 

the first tIme on appeal any alleged error resultmg from the Tnal Court's alleged faIlure to 

conSIder the Terry AffidaVIt to estabhsh the mvolvement of mterstate commerce m the subject 

transactIon, as well as the Tnal Court's omISSIon of a speCIfic findmg that the mformatIOn set 

forth m the affidaVIt was untrue and maccurate 
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2 The Terry Mfidavlt FaIls to EstablIsh Interstate Commerce 

The South CarolIna Supreme Court has found that a contract for the sale of land In this 

state to out-of-state parties dId not Involve Interstate commerce even though the partIes obtaIned 

engIneenng servIces and procured financIng from other states See, Mathews, 312 S C 404,440 

S E 2d 880 (1994), overruled by Munoz v Green Tree FIn Corp, 343 S C 531, 542 S E 2d 360 

(2001) (overrulIng Mathews to the extent It considered whether the partIes contemplated 

Interstate commerce as a factor In determInIng whether the FAA apphed ) In Mathews, the 

South CarolIna Supreme Court found that the transactlOn dId not Involve Interstate commerce 

and was not withIn the scope of the Federal ArbitratlOn Act even though the contractIng partIes 

were domIcIled outsIde the confines of South CarolIna, and the "transactlOns IncIdent to the sale, 

[IncludIng the financIng of the purchase by foreIgn lendIng InstItutlOns], were conducted In 

foreIgn JunsdictlOns "Mathews, at 407,440 S E 2d at 881-82 Pursuant to Rule 401 of the South 

CarolIna Rules of EVIdence, "relevant eVIdence means eVIdence havIng any tendency to make 

the eXIstence of any fact that IS of consequence to the determmatlOn of the actlOn more probable 

or less probable than It would be wIthout the eVIdence" A party's response to an Interrogatory 

constItutes an admIssIon of the respondIng party and may be used as substantIve eVIdence 

Camhn V BI-Lo, Inc, 311 S C 197,428 S E 2d 6 (Ct App 1993) 

The Home Purchase Agreement was executed by Bradley and Donald Gerratt on behalf 

of Appellant Brentwood Homes, Inc Subparagraph H, In paragraph 22, on Page 8 of the Home 

Purchase Agreement specIfically states that "Purchaser IS bUYIng a completed dwellIng and that 

Seller IS not actIng as a contractor for Purchaser In the constructlOn of a dwellIng" (R p 41, 

lInes 41-43) Further, the Home Purchase Agreement contaInS a merger clause whIch proVIdes 

that the contract "contaIns the sole and entire agreement between the partIes hereto and no 

12 



modIficatIon of thIS Agreement shall be bmdmg unless attached hereto and sIgned by all partIes 

to thIS Agreement" (R p 42, hnes 60-61) The terms of the Home Purchase Agreement 

unambIguously mdIcate that It IS an agreement for the purchase and sale of real estate and, 

therefore, cannot be construed as a constructIOn contract Paragraph 12 of the Terry AffidavIt 

solely relates to the constructIOn, matenals, and supphers assocIated WIth the constructIOn of 

Bradley's home (R pp 211-212), and, therefore, paragraph 12 of the affidaVIt IS not relevant to 

establIsh any fact ansmg from the purchase and sale of the home to establIsh mterstate 

commerce 

The Tnal Court specIfically restated Appellants' dIscovery responses to Bradley's InItIal 

Set of Interrogatones Numbers 1(a) and l(b) whIch stated that Edward M Terry dId not deal 

dIrectly WIth the customer and that Donald Gerratt was the buIlder who bUIlt Plamtlff s home 

and dealt WIth all warranty calls (R p 5, hnes 28-29 - P 6, hnes 1-2) Appellants submItted no 

eVIdence to estabhsh that Edward M Terry ever read the Home Purchase Agreement, met or 

communIcated With Bradley, or ever vIsited or witnessed any transactIOn mvolvmg the sale or 

constructIOn of Bradley s Home Therefore, Bradley was not reqUIred to offer eVIdence to refute 

the speCific mformatIOn contamed III the Terry AffidaVIt as the Tnal Court properly relted on the 

Appellants' responses to Bradley's mItIal Set of Interrogatones, Bradley's ObjectIOns to the 

admIssIon of the Terry AffidaVIt, as well as the fact that the transactIon mvolved the purchase 

and sale of Bradley' s Home, not the constructIOn thereof, willIe rendenng ItS deCISIon 

3 The Terry AffidaVit IS Not Based Upon Personal Knowledge 

Rule 602, South CarolIna Rules of EVidence, proVIdes that "a WItness may not testIfy to a 

matter unless eVidence IS mtroduced suffiCIent to support a findmg that the witness has personal 

knowledge of the matter" 
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At the June 1, 2010 heanng, Appellants submItted no eVIdence to support the allegatIOns 

In the Terry AffidavIt wIth respect to Edward Terry's personal knowledge thereof The only 

eVIdence the Tnal Court had to consIder when reVIeWIng the Terry AffidavIt were Appellants' 

responses to Bradley's InItial set of Interrogatones attached to hIS Motion to ReconsIder wherem 

Appellants responded that Edward Terry dId not deal dIrectly WIth the customer and Donald 

Gerratt bUllt the subject home Further, Appellants dId not oppose Bradley's contentIOn that 

Edward Terry was not hsted as an officer of Brentwood Homes of South Carohna, Inc, whIch 

was lIsted on the buIldIng permIt as the contractor Therefore, Appellants dId not Introduce 

eVIdence suffiCient to support a findIng that Edward Terry had personal knowledge regardmg the 

constructIOn of Bradley' s home 

Appellants dId not preserve the Issue of the suffiCIency of the Terry AffidaVIt for Appeal 

The Terry AffidaVIt IS Irrelevant to estabhsh mterstate commerce WIth respect to Home Purchase 

Agreement as the agreement constitutes a contract to purchase and sale real estate located m 

South Carohna rather than a constructIOn contract Further the Tnal Court was hmlted to 

Appellants' dIscovery responses the arguments of counsel, and the terms of the Home Purchase 

Agreement when revIewIng the Terry AffidaVIt after Appellants submItted It to the Tnal Court 

Therefore, reasonable eVIdence eXIsts In the record to support the Tnal Court's findIng that the 

Appellants faIled to submIt suffiCIent eVIdence to demonstrate that the subject transactIon 

Involved Interstate commerce In the event thIS Court finds that Appellants preserved thIS Issue 

for appeal 
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III EVEN IF THIS COURT WERE TO FIND THAT THE HOME 
PURCHASE AGREEMENT WAS SUBJECT TO THE FEDERAL 
ARBITRATION ACT, THE APPELLANTS WAIVED ANY RIGHT TO 
ARBITRATION 

"ArbitratlOn laws are passed m order to expedIte the settlement of dIsputes and should not 

be used as a means of furthenng and extendmg delays" Evans v Accent Manufactured Homes, 

Inc, 352 S C 544, 550, 575 S E 2d 74, 76 (Ct App 2003) (CIting 4 Am Jur 2d AlternatIve 

DIspute ResolutlOn § 131 (1995)) "A party may Waive the nght to arbitratlOn by bemg 

unjustifiably slow m seekmg arbitratlOn" Id "A party seekmg to estabhsh Waiver must show 

prejUdICe through an undue burden caused by delay m demandmg arbltratlOn "Id "There IS no 

set rule as to what constItutes a Waiver of the nght to arbitrate, the questlOn depends on the facts 

of each case" Evans, 352 SCat 544, 575, S E 2d at 77 

Appellants have filed a Motion to DIsmiSS, two Answers m conjunction wIth two 

counterclaims, and served dIscovery requests on Bradley pnor to raIsmg the Issue of arbltratlOn 

on February 5, 2010 Pnor to Appellants filIng theIr Motton to Compel ArbitratlOn, the Tnal 

Court, on February 1, 2010, granted Bradley's Motton to Compel which reqmred Appellants to 

respond to Bradley's dIscovery requests withm 45 days (R pp 8-9) At the February 1, 2010 

heanng, the Tnal Court also heard Bradley's MotlOn for Summary Judgment Appellants' 

counsel asserted that the Tnal Court should not grant Bradley's MotIon for Summary Judgment 

because It would essentlally pumsh the Appellants for the actIons of thelf pnor attorney, and not 

promote an adJudicatlOn on the ments Thereafter, Appellants were permItted to amend theIr 

ongmal Answer, whIch was m the form of a smgle paragraph general demal, to aVOid default 
I ~ 

however, Appellants subsequently raised the arbltratlOn Issue m their Amended Answer and filed 

a MotIon to Compel ArbitratlOn Bradley was forced to file MotIon to ReconSIder the Tnal 

Court's Order ansmg from the heanng on February 1, 2010 as the Appellants raIsed vanous 
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defenses, mcludmg the arbItratlon Issue, and faIled to comply wIth the terms of the Order whIch 

granted Bradley's MotIon to Compel Further, Appellants have not supplemented the InItIal 

dIscovery responses of theIr prIor counsel, nor have they comphed wIth the terms of the TrIal 

Court's Order, dated June 16,2010 

The record clearly reflects that Appellants avaIled themselves WIth dIscovery tools not 

avaIlable m arbItratIOn There IS also ample eVIdence m the record whIch shows that the 

Appellants used the JudICIal process to substItute counsel, amend theIr Answer to aVOId default, 

assert a counterclaIm agamst Bradley, and aVOId cooperatmg WIth the dIscovery process As a 

result of Appellants' use of the JudICIal process and dIscovery tools avaIlable therem, Bradley 

has been forced to mcur much prejUdICe as he has mcurred substantIal attorney's fees resultmg 

from hIS counsel havmg to appear before the TrIal Court on two separate occaSIOns regardmg 

Appellants' reluctance to respond to hIS dIscovery requests Appellants also used the JudICIal 

system to aVOId default prIor to raIsmg the arbItratIOn Issue, and now seek to compel arbItratIOn 

even though they preVIously requested the TrIal Court for an adjudIcatIOn on the merIts m 

oppOSItIOn to Bradley s MotIon for Summary Judgment Although Appellants were entItled to 

appeal the TrIal Court's Order denymg theIr MotIon to Compel ArbItratIon, the facts and 

cIrcumstances of thIS proceedmg mdlcate that thIS actIon was taken to delay the proceedmg m an 

attempt to aVOId comphance WIth the terms of the Order m whIch Appellants have appealed 

Therefore, the record contams ample eVIdence whIch mdlcates that Appellants were unjustifiably 

slow m seekmg arbItratIOn, engaged m dIscovery to theIr benefit, partICIpated m the JudICIal 

process for theIr benefit, and forced Bradley to mcur costs he would not have mcurred m 

arbItratIOn, even though Appellants have yet to proVIde complete and accurate dIscovery 

responses to Bradley's mltlal dIscovery requests 
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CONCLUSION 

The declslon of the Tnal Court must be affirmed because there eXlsts ample eVldence 

whlch reasonably supports the Tnal Court's findmgs of fact The Tnal Court revlewed the 

Home Purchase Agreement, the Complamt, and consldered the surroundmg facts when It found 

that the Home Purchase Agreement dld not mvolve mterstate commerce 

December 30,2010 

Respectfully submltted, 

wtf:D~e6n 
Wllham W DesChamps, III 
DesChamps Law Flrm 
1551 21 st Avenue North, SUlte 14 
Myrtle Beach, South Carohna 29578 
(843) 448-2391 
Emall wwd@deschampslaw com 

trey@deschampslaw com 
Attorneys for Respondent 
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