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I I 

ARGUMENT 

I THE ISSUE OF THE SUFFICIENCY OF THE AFFIDAVIT OF EDWARD M 
TERRY ("TERRY AFFIDAVIT") WAS PROPERLY PRESERVED AND TI-1L 
TRIAL COURT'S FINDING THAT EVIDENCE PRESENTED BY WAY or 
THAT AFFIDAVIT DID NOT ESTABLISH INTERSTATE COMMERCE MUST 
BE REVERSED 

A Because the Issue of the sufficiency of the Terry AffidavIt to establIsh 
mterstate commerce was specifically ruled on by TrIal COUlt, thIS Issue I~ 
proper for reVIew 

Appellants presented the Terry AffidavIt (R pp 210-222) to SUppOl t thCII contention 

that the arbItratIOn provIsIOn between the partIes was enforceable pursuant to the Cedelal 

ArbItratIOn Act found at 9 USC § 2 ("FAA") Respondent claIms that the Issue of the 

sufficIency of the Terry AffidavIt to establIsh eVIdence of Interstate commelce was not 

preserved for reVIew because no motIOn was filed pursuant to South CarolIna Rule of CIvil 

Procedme 59(e) An appeal may be taken, as provIded by law, from any fined Judgment 

appealable order, or decIsIOn S C RAP 201(a) Appellants presented the 1 ell y AffidaVIt 

m support of theIr motion to compel arbitratIOn which establIshed the Involvement of 

Interstate commerce In the transactIOn between Brentwood Homes, Inc, and Respondent 

In ItS Older Grantll1g Plall1tIff's MotIOn to Alter/Amend and DenYing Defend'1l1ls' MotIOn 

to Compel ArbitratIOn dated June 16,2010 (heremafter "Older") the COUlt lulcd that the 

"Defendants have not submitted suffiCIent eVidence to demonstrate that thc 11 ans tctlon 

between PlaintIff and Defendants ll1volved ll1ter<;tate commerce" (R p 6) A~ the COUlt'S 

rulIng on thIS Issue IS clearly set forth In the Oraer no motion pursuant to SCRCP 59 W IS 

leqmred The Issue of whethel the eVIdence of mterstate commerce plesentccl by thc 

Defendants specifically 111 the fOJ m of the TeIrY AffidaVIt IS suffiCIent IS cleall V pI csel vce! 



for reVIew 

B The Tnal Court's findIng that transaction between PlaIntlff and Defendants 
dId not Involve Interstate commerce IS not supported by the eVidence 
mcludmg the Tel1Y AffidavIt 

\. 

The arguments of the Respondent sImply do not refute the eXIstence of a bll1dll1g 

arbItratIOn clause contamed m the agreement between the Appellants and Respondent 

(heremaftel "Agreement") that on ItS face and through mformatIOn m MI TeJlY's affidavit 

clearly contemplates mtelstate commelce Under de novo reVIew the appellate COLllt IS to 

grant deference to the tnal court's factual findmgs underlymg ItS conclUSIOn It tlHxe l~ any 

eVidence reasonably supportmg them RIch V Walsh, 357 S C 64,68, 590 C; E 2d 506, 

508 (Ct App 2003)(emphasls added) The facts sImply do not support the COUll'S findmg 

that there was not sufficIent eVIdence to demonstrate that the transactIOn between Appellants 

and Respondent mvolved l11terstate commelce 

The Court found that there ~as no eVIdence of II1terstate commerce bd,>ed on the 

followmg 

• The Home Purchase Agreement dId not refer to eqUlpment and malcllals to be 
furnIshed from outsIde the 'State of South Carolma, nor does It hst subcontl actors 
whIch were from outsIde the confines of thIS state (R pp 5), 

• Defendants dId not lIst Edward M Terry as an officer for Brentwood I-jomes of SC, 
Inc, WhICh was lIsted as the contractor on the BUlldl11g PermIt filed With the CIty of 
NOlth Myrtle Beach (R pp 5), 

• Defendants' dIscovery responses to Plamtlffs I11ltlal Set ofInterrogatollCc, Numbels 
1 (a) and 1 (b) state that Edward M Terry dId not deal dIrectly WIth the customel and 
that Donald Garratt was the buIlder who bUllt Plamtlffs home and dC..llt WIth all 
warranty calls (R pp 5-6) 
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However, none of these POInts dispute that Exhibit A to the Terry Affidavit IS a tl ue 

and accurate copy of the Home Purchase Agreement entered Into between Brentwood 

Homes, Inc and John L and Carole G Bradley (R pp 210-222) None oftht, lacts lelIed 

on by the COlli t OJ atgued by the Respondent lefute the fact that throughout the watranty 

sectIOn of the Agreement the use of a natIOnal warranty plOgram IS contemplated thLOughout 

the document to address structural Issues with the home (R pp 210-222) Nonc I efute the 

fact that the home that was the subject of the Home Purchase Agreement was consti ucted 

with subcontractors and supplIers from outSide of the state of South CarolIna Respondent 

argues that Issues eXist with lespect to the enrollment of thiS home In the nation II walranty 

program (AffIdaVit of John F BI adley ( FI ed BI adley) In OppOSitIOn to Defendant\ 

MotIOn to Compel Arbltl atlOn R pp 223-240) However, thiS does not dIspute that the 

natIOnal warranty program IS clearly contemplated withIn the four corners of the Agi eement 

between the parties (R pp 210-222) Whether the home was properly emolled 111 the 

program IS an Issue to be addressed In arbitratIOn, not an Issue to be uSl,d to aVOid 

atbltratlon i Therefore, there IS sImply no dispute that the Agreement between the partIes 

Involved Interstate commerce 

Mr Terry sets forth that the affidaVit IS made of hiS own knowledge (R pp 210-

222) He states that he served as preSIdent of Brentwood Homes, Inc, who IS the pat ty to the 

Home PlII chase Agreement attached as an exhIbit thereto (R p 210-211) He veil fies that 

Appellants contend that the home was properly enrolled, but that Respondent has 
breached the terms of the Agreement In refusIng to utilIze that program to addl e~s the 
Issues complaIned of In thiS smt (Amended Answer and Counterclazm dated February 
11,2010, R pp 24-33) 
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the exhIbIt to hIS AffidavIt IS a true and accurate copy of the Home Purchase AgJ eement 

between the Respondent and Carole G Bradley (who IS not a party to this actIon) (R pp 

210-211) Respondent contends that because ant>wers to mterrogatones mdicate that Donald 
{ 

Ganatt was the representatIve who dealt With the customel and Donald Gallatt wa~ listed as 

the bUlldei on documentatiOn, that Mr Terry may not offer eVIdence of the company's 

contracts, the detaIls of the warranty program referenced m that contract, 01 1ll10Ill1atiOn 

regardmg the homes that It sold mcludll1g who and what was used to constl Ull them An 

officer of the company that IS a party to the agreement would clearly have knowledge of 

these detaIls As set forth 111 Appellants' Fmal Bnef, all of these factors c1eaIly lI1volve 

mterstate commerce The tnal court's findmg that suffiCIent eVidence of mtelstate commeice 

dId not eXIst IS WIthout foundatiOn 

II APPELLANT HAS NOT WAIVED ITS RIGHT TO COMPEL ARBIllv\ I rON 

A Respondent may not argue that Appellants have WaIved theIr nght to aI bitrate 
as thIS Issue was not ruled on by the lower court 

Respondent argues that Appellants have faIled to preserve Issues for levlt-w by thIS 

Court, but also asks thIS Court to refuse to uphold the arbItratiOn agreement on glOLlnds not 

ruled upon by the Tnal COUlt No rulmg was made on the Issue of WaIve I by the COUlt, but 

Respondent argues that the Appellants have WaIved theIr nght to arbItrate thIS matter 

Generally, an Issue must be raIsed and ruled upon by the CIrCUlt court to be presel ved for 

appellate reVIew Elam V South Carolma Dept OfTransp ,361 S C 9,23,602 S E 2d 772, 

779-80 (2004) As stated herem, undel de novo reVIew the appellate COUl t IS to grant 

deference to the tnal COUlt'S factual findmgs RICh at 68 The "Fmdmgs of Fact" contamed 
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In the tnal court's order states 

PlaIntIff further asserted that Defendants were not entItled to arbitIate the 
above-captIOned matter as they delayed the dIscovery process by not 
completely and accUlately answellng PlaIntIffs dIscovery requests de<;plte 
thIS Court's prevIous 01 der grantIng Pla1111tff s MotIOn to Compel DlscO\ el y 
dId not raIse the Issue of arbItratIOn 111 theIr InItIal answer and two piIOI Rule 
12 MotIon, and served dIscovery Iequests on PlaIntIff pnor to filIng a MotIon 
(R pp 3-4) 

However, the Order Issued by the Court made no findIng that the Appellants had WaIved thell 

nght to aI bItrate2 ContentIOns perta1111l1g to delay were made by the Respondent and 

examll1ed by the Court, but no findll1g of pIejudICe to the Respondent due to thIS delay or 

WaIver of the arbItratIon clause was made by the COUlt 

B Respondent cannot establIsh that Appellants WaIved theIr nght to al bitiate as 
It cannot establIsh that any delay or conduct by the Appellants prejudIced the 
Respondent 

In Older to establIsh WaIver, a paIty must show prejUdICe through an undue burden 

caused by delay 111 demand111g arbItratIOn Sentry Eng'g & Constr , Inc v Mannel's Cay Dev 

Corp, 287 S C 346, 351, 338 S E 2d 631, 634 (S Ct 1985) South Carohna ha') geneially 

adopted the approach utIlIzed by the Fourth CIrCUIt and other jUnSdictIOll whIch leqUIre that 

a party show actual prejudIce before findll1g a WaIver RIch v Walsh, 357 S C 64, 590 

S E 2d 506 (Ct App 2003)(Court dId not find that Bank had WaIved nght to compel 

arbItratIOn even after dIscovery lI1cludll1g the exchange of wntten discoveIY and a lllTIlted 

deposItIOn) "Mere ll1convel1lence to an OppOS111g paI ty IS not suffiCIent to eSlclblt c;h 

preJudIce, and thus Invoke the WaIver of nght to arbItrate" Id At 71, CItll1g Evans v 

Manufactured Homes Inc, 352 S C 544,575 S E 2d 74 (Ct App 2003) "Nelthel delay nor 

?The Ordel was drafted by the Respondent (See Transcrzpt generally, R pp 179-202) 
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the filIng of pleadIngs by the party seekIng a stay wIll suffice" Id QuotIng MI(,rostlategy 

v Launcla, 268 F 3d 244, 249 (4th elr 2001) 

There was no prejudicial delay In assertIng the nght to arbItrate The 11ght to m bltIate 

was raised In the Amended Answer filed wIth leave of the court and the motIon to compel 

arbItratIOn was filed sImultaneously therewIth (R pp 24-33 and 161-172) S Hd answer 

raisIng arbItratIOn was filed pursuant to leave of court (R pp 10-11) 

Respondent contends that Appellants are not entltled to theIr nght to arbltl ate because 

It sel ved dIscovery requests pnor to fihng ItS motlon to compel arbItration As I cflected 111 

the OrdeI, Respondent has Issued multIple wntten dIscovery requests 111 the [Olm of 

mterrogatones, requests for productIOn, and Iequests for admIssIOn No depositIons weI e 

taken There was no dIscovery tool avaIled by the Appellants that was not utlhzed to further 

extent by the Respondent In fact, Respondent heavIly rehes on the dlscovel y responses 

Issued by the Appellants to oppose Appellants' motIOn to compel arbitlatIOll (R p 4) 

There has been no demonstlatIOn of pIe JudIce to the Respondent and therefOle, '\ppellant'~ 

nght to arbltlate has not been Waived 
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CONCLUSION 

Because the Appellahts have presented sufficIent eVIdence of the lI1VO I vement of 

mterstate commerce m the transactIOn between the Appellants and Respondent, the 

aI bitratIOn agreement between the partIes must be enforced pursuant to the I'ederal 

Al bitratIOn Act Furthermore, because the Respondent cannot establIsh any pi CI udlce due 

to any delay 111 Appellants seekmg to enforce the arbItratIOn agreement, Appellants' light to 

arbItrate have not been WaIved 

Challeston, South CarolIna 

_12~'#=--_Z._~ __ , 2010 
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obert T Lyles 
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Attorneys for Appellants 
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