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I STATEMENT OF ISSUES ON APPEAL 

Issues presented by thIS appeal from the order of the Honorable J C NIcholson, 

Jr are 

(1) Whether the CIrcUIt Court erred m determmmg that It had subject matter 

JunsdictIOn over the controversy alleged m PlamtIffs Complamt 

(2) Whether the CIrcUIt Court erred by abusmg ItS dIscretIOn m exerclSlng 

JunsdictIOn over the controversy alleged m PlamtIffs Complamt 

(3) Whether the CIrcUIt Court erred m determmmg that Board Pohcy JF AB 

and the Board of Trustees' admIssIOn reqUIrements for the DIstnct's magnet schools 

vIOlated S C Code Ann § 59-63-30(c) 

(4) Whether the CIrCUIt Court erred m hftmg the automatic stay 

II STATEMENT OF THE CASE 

The Appellants, Charleston County Board of Trustees and Nancy J McGmley 

(collectively referred to as "the Board of Trustees"), respectfully submIt thIS bnef seekmg 

to reverse the CIrcUIt Court's order authonzmg Storm M H to attend AcademIc Magnet 

HIgh School ("AMHS") m the Charleston County School DIstnct ("DIstnct") wIthout 

estabhshmg resIdency m the DIstnct 

By way of background, thIS case anses out of a declaratory Judgment actIOn filed 

by Gayla McSwam ("PlamtIff') and her daughter, Storm M H ("mmor PlamtIff'), on 

June 27,2010 PlamtIffsought to have her daughter attend AMHS as a non-resIdent 

student, despIte Board Pohcy prohibItmg non-resIdent students from attendmg the 

DIstnct's magnet schools In response, the Board of Trustees filed a Motion to DIsmIss, 

argumg (1) that the CIrcUIt Court lacked subject matter JunsdictIOn over PlamtIffs 
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declaratory Judgment actIOn, (2) that Plamtlff faIled to exhaust her admmistratlVe 

remedIes, and (3) that PlamtIfffaIled to state facts sufficIent to constItute a cause of 

actIOn The CIrcmt Court heard the partIes' arguments on July 19 and July 22 In an 

order dated July 28,2010, the Cucmt Court concluded that It had and would exerCIse 

JunsdICtIOn to declare Respondents' nghts under S C Code Ann § 59-63-30(c) (Order 

p l3 at R p 13) The CIrcmt Court then declared and ordered that PlamtIffs daughter 

was authonzed to attend AMHS as a non-resIdent student under § 59-63-30(c) (Order 

p 13 at R p 13) 

The Board of Trustees receIved wntten notIce of entry ofthe Cucmt Court's order 

on July 30, 2010 The Board of Trustees filed the present appeal WIth the Court of 

Appeals of South Carolma on August 6, 2010 

III STATEMENT OF FACTS 

Respondents are reSIdents of Berkeley County, South Carohna In the fall of 

2009, Plamtiff submItted an apphcatIOn for her daughter's admIssIon to AMHS, a county-

WIde academIc magnet school withm the DIstnct AMHS IS a prestIgIOUS magnet hIgh 

school WIth a competItIve admISSIOns process Because of the hmited capaCIty of the 

DIstnct's magnet schools and the hIgh demand to attend them, the Board of Trustees 

hmited attendance at the DIstnct's magnet schools to those students who are reSIdents of 

the DIstnct See S C Code Ann § 59-19-90(9) ("The Board of trustees shall "determme 

the school withm ItS dIstnct m WhIch any pupIl shall enroll ") SpeCIfically, Board Pohcy 

JFAB proVIdes that "[n]on-resident students may not attend magnet schools/programs ,,1 

1 
Board Pohcy JF AB "estabhsh[ es] gUIdelInes for admittIng to Charleston County School DIstnct 

schools those students who do not reSIde In the DIstnct " 
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As a result of the polIcy, all students who attend AMHS resIde m Charleston County 2 

Further, at the tlme the ClfCUlt Court ordered mmor Plamtlff's admlsslOn to AMHS, 

approxImately eIghty students who resIded m Charleston County were on the waltmg hst 

to enroll m the nmth grade at AMHS (Aff of JudIth Peterson p 2 at R p 32) 

ConsIstent WIth Board Pohcy JF AB, the "AdmlsslOn ReqUlrements" that 

accompany the AMHS apphcatlOn explam to apphcants that "Students must be resIdents 

of Charleston County" to attend AMHS (Aff of JudIth Peterson Ex A, plat R p 35) 

On mmor Plamhff's apphcatlOn for admlsslOn to AMHS, Plamhff stated tWIce that mmor 

Plamtlff's address was "currently" m Berkeley County, thereby acknowledgmg AMHS's 

resIdency reqUlrement (Mmor Plamtlff's ApphcatlOn to AMHS at R p 164) 

In January 2010, the Dlstnct processed mmor Plamtlff's apphcatlOn and admItted 

mmor Plamtlff to AMHS for the fall of 20 1 0, subject to mmor Plamtlff estabhshmg 

reSIdency m Charleston County It IS AMHS's practIce to admIt academIcally quahfied 

non-resIdent students m the spnng on the condltlOn that such students become reSIdents 

of Charleston County pnor to enrollment m the fall In a form confirmmg mmor 

Piamtiffs plans to attend AMHS m the fall of2010, whIch was due to AMHS on January 

28,2010, Plamttffwrote that she would provIde AMHS WIth a Charleston County 

address of reSIdence pnor to mmor Plamtlff's enrollment at AMHS (Aff of JudIth 

Peterson Ex C, p 2 at R p 63) 

Rather than estabhshmg reSIdency m Charleston County as promIsed to the 

Dlstnct m January 2010, m June 2010, Plamttffrequested that the Board of Trustees 

allow her daughter to attend AMHS as a non-resIdent Plamtlff asserted that mmor 

2 Each year, students must venfy their legal reSidence and domICile In an affidaVit (Board Policy 
JF AAA and JF AAA-E at R pp 159-60) 
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Plamtlff should be penmtted to attend AMHS as a non-resIdent pursuant to S C Code 

Ann § 59-63-30(c), so long as Plamtlffs purchased real estate m Charleston County wIth 

an assessed value of $300 or more, and pursuant to § 59-63-490 (Compl ~ 10 at R p 

18) The Board of Trustees consIdered Plamtlffs request on June 14,2010, and thereafter 

the Board of Trustees approved a motlon allowmg Plamtlffs daughter to attend AMHS If 

Plamtlffs legal resIdency was establIshed m Charleston County before school began 

(Compl ~~ 11-12 at R p 18) 

On June 27, 2010, PlamtIfffiled a declaratory Judgment actIOn m an effort to 

compel the DIstnct to enroll her daughter at AMHS as a non-resIdent (Summons and 

Compl at R pp 14-29) The next day, PlamtIff also filed an appeal ofthe Board of 

Trustees' mitlal deCISIOn WIth the Board of Trustees pursuant to S C Code Ann § 59-19-

510 (Pet to Appeal at R pp 181-82) In response to Plamtlffs appeal to the Board, on 

July 20,2010, the Board of Trustees offered Piamtiffan eVIdentiary appeal heanng 

before the Board concemmg the Board of Trustees' mitlal constructIOn and admInIstratIOn 

of § 59-63-30(c) and § 59-63-490, and InItIal declSlon concemmg the placement of 

Plamtlffs daughter (Let Emerson to McSwam at R p 211-13) That same day, 

Plamtlff adVIsed General Counsel for the DIstnct that she was takmg the Board of 

Trustees' offer "under consIderatIOn" (Email McSwam to Emerson at R AppendIX p _) 

Thereafter, Piamtiff pursued only her declaratory Judgment actIOn and not the Board of 

Trustees' offer for an eVIdentlary appeal heanng before the Board 

In response to Piamtiffs' declaratory Judgment actIOn, the Board of Trustees 

moved to dIsmISS Plamtlffs' claim for a declaratory Judgment on the grounds that, mter 

aha, the CIrCUIt Court eIther lacked subject matter JunsdictIOn or should declme to 
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exerCIse JunsdlctIOn over the actIOn because Plamtlffs' petItIOn to the Board of Trustees 

to have mmor PlamtIff enrolled at AMHS was pendmg before the Board, and thus 

PlamtIffs had not exhausted theIr admlmstratlVe remedIes as reqUlred by S C Code Ann 

§§ 59-19-510 to -560 The Board of Trustees also argued that mmor PlamtIffwas not a 

resIdent of Charleston County, and thus, was not legally entItled to attend AMHS, 

pursuant to AMHS admIssIOn reqUlrements, Board Pohcy JF AB, and S C Code Ann 

§ 59-19-90(9), whIch gIves the Board specIfic authonty to "determme the school wlthm 

ItS dlstnct m WhIch any pupil shall enroll " 

IV ARGUMENTS 

A The CircUit Court Erred In Determmmg That It Had 
Subject Matter JUrisdictIOn Over The Controversy 
Alleged By Plambff In The Complamt 

The ClfCUlt Court held that the Umform Declaratory Judgments Act gave the 

Court the power to declare PlamtIffs nghts under § 59-63-30, regardless of whether 

PlamtIff satIsfied the statutonly-reqUlred admlmstratlve reVIew procedure set forth m 

S C Code Ann §§ 59-19-510 to -560 (Order p 7 at R p 7) However, It IS well settled 

that the ClrcUlt Court does not have JunsdlCtIOn over claims ansmg under a statutory 

scheme that mcludes a speCIfic reVIew or appeal procedure, until the statutonly reqUlred 

admmlstratIve reVIew procedure has been completed Adamson v RIchland County Sch 

Dlst One, 332 S C 121, 128,503 S E 2d 752, 756 (1998) In Adamson, whlCh also 

mvolved a request for declaratory rehef, the Court of Appeals of South Carolma stated 

We hold that masmuch as Adamson seeks redress under the 
Act, she must follow the reVIew route set forth m the Act 
Because there IS no final board order, Adamson finds 
herself m the same posture as Andrews m Andrews v 
Dorchester County School DIstrzct Two, 292 S C 392, 356 
S E 2d 439 (Ct App 1987) Here, as m Andrews, there 
bemg no order for the ClfCUlt court to reVIew, the court 
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Id 

lacked subject matter JunsdictlOn over the case Adamson's 
remedy IS to seek reVIew from the DIstnct board 

LIkeWIse, mAndrews v Dorchester County Sch Dlst No 2, the Court of Appeals 

of South Carolma held, m a case mvolvmg a controversy regardmg the constructlOn or 

adminIstratlOn of school laws under §§ 59-19-510 to -560, that the CIrcmt Court lacked 

subject matter JunsdictlOn because the school board had not Issued a final order under § 

59-19-560 

We therefore hold that the court of common pleas lacked 
JunsdictlOn In the matter because there was no "order of the 
county board of educatlOn" on whIch Mrs Andrews could 
base an appeal to that court pursuant to SectlOn 59-19-560 

Andrews, 292 S C 392, 395, 356 S E 2d 439, 442 (Ct App 1987) 

Here, Piamtiffrelles on § 59-63-30 to challenge the Board's polIcy set forth m 

JFAB that "[n]on-resident students may not attend magnet schools/programs," and 

specIfically the Board of Trustee's applIcatlOn of that polIcy to PlamtIffs daughter, m that 

she may attend AMHS If she IS a legal resIdent of the DIstnct ThIS polIcy and the 

Board's decislOn regardmg PlaIntiffs daughter were made pursuant to the Board's 

authonty under § 59-19-90(9) and 10callegislatlOn, Act No 340, 1967 S C Acts 470, 

§ 5(8) (dIscussed mfra), and concern the placement of PI am tiffs daughter at a school 

withm the DIstnct Accordmgly, PlaIntIffs claim falls squarely withm the appeal 

procedures set forth under § 59-19-510, whIch proVIdes the followmg 

Subject to the prOVISlOns of SectIOn 59-19-90, any parent 
aggneved by any decislOn of the board of trustees of 

any school dIstnct m any matter of local controversy m 
reference to the constructlOn or admmistratlOn of the school 
laws or the placement of any pupIl m any school withm the 
dIstnct, shall have the nght to appeal the matter m 
controversy to the county board of educatIOn 
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S C Code Ann § 59-19-510 

Further, where a school dIstnct's board of trustees has been combmed wIth the 

county board of educatIOn, as m the case of the DIstnct, § 59-19-520 provIdes as follows 

In countIes where the functIOns of the boards of trustees 
and those of the county board of educatIOn have been 
combmed, the appeal prOVIded m SectIOn 59-19-510 shall 
he to the county board of educatIOn from Its ongmal actIOn 
disposmg of the matter m controversy before heanng 

S C Code Ann § 59-19-520 Thus, § 59-19-520 expressly proVIdes for the Board 

of Trustees to reVIew Its deCISIOn of June 14,2010, respectmg Plamtlffs daughter, upon 

/ 

an appeal bemg filed under § 59-19-510, and accordmg to the speCIfic procedures set 

forth m § 59-19-510 Such an appeal has been expressly proVIded for m order to afford 

Plamtlff WIth the due process she claIms she was demed m paragraph 12 of her 

Complamt Moreover, § 59-19-550 reqUIres the Board of Trustees to Issue a wntten 

order disposmg of the matter m controversy "after the partIes have been heard" It IS thIS 

order that IS then properly appealable to the CIrCUIt Court under § 59-19-560 See 

Andrews v Dorchester County Sch Dlst No 2,292 S C 392,356 S E 2d 439 (Ct App 

1987) 

Plamtlff, m fact, had filed an appropnate appeal to the Board of Trustees under § 

59-19-510 challengmg ItS June 14,2010, motlon (PetltIOn to Appeal at R pp 181-82) 

However, by fihng thIS declaratory judgment actIOn before the Board of Trustees had an 

opportumty to receIve or hear PlamtIffs appeal and Issue a final order, PlamtlfffaIled to 

follow the speCIfic statutory reVIew scheme relatmg to the admISSIon or placement of any 

student withm the DIstnct Therefore, the CIrCUIt Court dId not have subject matter 

jUnSdictIOn over Piamtiffs claIm for declaratory rehef 
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\ 

BEven Assummg, Arguendo, That The ClrcUlt Court Had 
Subject Matter JUrIsdictIOn Over Plamtlffs Claim, The 
ClrcUlt Court Abused Its DiscretIOn In Exerclsmg 
JUrIsdictIOn Over PlamtIffs Claim Because PlamtIff 
Faded To Exhaust Her AdmlDlstratIve Remedies 

The CIrcUIt Court held that because PlamtIff faIled to exhaust her admmistratIve 

remedIes, Plamtiff dId not have a duty to exhaust her admInIstratIVe remedIes (Order pp 

8-9 at R pp 8-9) It IS beyond dIspute that exhaustIOn of admmistratIve remedIes IS 

generally reqUIred pnor to commencmg a legal actIOn The ratIOnale for the doctnne of 

exhaustIOn of admInIstratIve remedIes was thoroughly dIscussed by the Supreme Court of 

South Carohna m Stanley v Gary, 237 S C 237, 116 S E 2d 843 (1960) (superseded m 

part by the Teacher Employment and DIsmIssal Act) As dIscussed m Stanley, the 

doctnne of exhaustIOn of admmistratIve remedIes IS based on a pohcy of orderly 

procedure that favors a prehmmary sIftmg process, partIcularly WIth respect to matters 

withm the competence of the admInIstratIve authonty, such as school laws, pohcIes, and 

admIssIOns procedures, and It serves to prevent attempts to swamp the courts by resort to 

them m the first mstance Id at 247, 116 S E 2d at 848 

The doctnne of exhaustIOn of admInIstratIve remedIes IS partIcularly apphcable to 

controversIes subject to the dIscretIOn of school boards SectIOn 59-19-510 plamly 

reflects the legIslatIve mtent that school boards be afforded the opportUnIty to fully 

address and finally rule upon matters relatmg to the placement of any student m a school 

m the DIstnct Although PlamtIff contended It would be futIle for her to pursue a full 

eVIdentIary hearmg before the Board of Trustees pnor to gomg to the CIrCUIt Court, thIS 

IS exactly what §§ 59-19-510 to -560 contemplate, even m SItuatIOns where functIOns of 

the board of trustees and the county board of educatIOn have been combmed See § 59-
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19-520 Indeed, the opportumty for the Board of Trustees to conduct a full heanng pnor 

to further legal actlOn 1S part1cularly 1mportant w1th respect to the central unresolved 

factual1ssue under § 59-63-490 of whether AMHS can better accommodate PlamtIffs 

daughter than the Berkeley County School D1stnct 3 South Carolma's leg1s1ature has 

cod1fied that th1s type of declSlon 1S best addressed and factually resolved m the first 

mstance by the Board of Trustees, rather than by the CUCUIt Court See S C Code Ann 

§§ 59-19-510 to -560 

PlamtIff also contended that exhaustlOn of admm1stratIve remed1es would be 

futIle m lIght of the Board's unammous approval of the motion requmng her legal 

res1dency as a cond1tIon of attendmg AMHS However, there 1S no eV1dence that the 

Board of Trustees has a fixed pos1tlOn or V1ew ofth1s matter, or that followmg a full 

hearmg before the board, any Board member would be unwIllmg to cons1der changmg h1s 

or her pos1tIon As noted m KIzer v Dorchester County VocatIOnal Educ Bd ofTrs, 

287 S C 545,552,340 S E 2d 144, 148 (1986), "[s]chool board members are clothed 

w1th a presumptlOn of honesty and mtegnty m dIscharge oftheu dec1sIon-makmg 
'-

respons1b1htIes," and m order to d1squalIfy a hearmg tnbunal, "actual b1as rather than a 

mere potential for b1as must be shown" Here, Plamt1ff offers no eV1dence that the Board 

of Trustees 1S mcapable of fairly rev1ewmg and cons1denng the petltlOn she filed w1th the 

Board of Trustees to appea11ts motion of June 14,2010 

Accordmgly, Plamt1fffaIled to exhaust avaIlable adm1mstratIve remed1es, and the 

CUCUIt Court abused 1tS d1scretlOn m exerc1smg Junsd1ctlOn over her claim 

3 
The CIrCUIt Court below held that It now has appellate JunsdictlOn over Plamtlffs claIm under 

§ 59-63-490 (Order p 7 at R p 7), even though the Board of Trustees dId not have an 
opportumty to hear PlamtIffs appeal or Issue a final order on that clatm 
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C The CircUIt Court Erred In Determmmg That Board 
Policy JFAB And The Board Of Trustees' AdmissIOn 
ReqUIrements For The District's Magnet Schools VIOlated 
S C Code Ann § 59-63-30(c) 

1 Board Policy JFAB and the Board of Trustees' 
admissIOn reqUIrements, as a matter of law, do not 
vIOlate § 59-63-30(c) 

The CUCUlt Court erred m holdmg that Board Policy JF AB, whIch provIdes that 

"[n]on-resident students may not attend magnet schools/programs," vIOlates § 59-63-

30(c) The CircUlt Court found that Board Policy JFAB vIOlates § 59-63-30(c) "because 

domIcIle IS not reqUlred by the statute [to attend a partIcular school], only property 

ownershIp IS reqUlred" (Order p 10 at R p 10) 

However, § 59-63-30, on Its face, only grants a non-resIdent chIld who owns real 

estate m the dIstnct havmg an assessed value of $300 or more the nght to attend some 

school m the school dIstnct See § 59-63-30 (ChIldren "shall be entItled to attend the 

public schools of any school dIstnct, wIthout charge, only If ") SectIOn 59-63-30 

does not address WhICh partIcular schools withm a school dIstnct a chIld IS eligIble to 

attend or set forth any type of specific attendance cntena for partIcular schools The 

authonty to set attendance cntena for partIcular schools and determme whIch school 

withm a dIstnct a chIld shall attend IS gIven explicItly by statute to the board of trustees 

of each school dIstnct § 59-19-90(9) ("The board of trustees shall determme the 

school withm ItS dIstnct m whIch any pupIl shall enroll ") Further, local legIslatIOn 

specIfically gIves the Board of Trustees the power to "provIde for mtellectually gIfted 

chIldren a program WhICh shall challenge theu talents" Act No 340, 1967 S C Acts 

470, § 5(8) Thus, the CircUlt Court erred m holdmg that Board Policy JF AB vIOlates 

§59-63-30(c) because Board Policy JFAB IS plamly authonzed by § 59-19-90(9) and Act 
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No 340, 1967 S C Acts 470, § 5(8) 

There IS no authonty that § 59-63-30(c) supersedes the power of the Board of 

Trustees to set admIsSIOn cntena for ItS schools under § 59-19-90(9) and Act No 340, 

1967 S C Acts 470, § 5(8), mcludmg legal resIdency m the DIstnct as an admIsSIOn 

cntena for a partIcular school The precIse Issue of whether § 59-63-30 supersedes the 

Board of Trustee's power was thoughtfully, persuasIvely, and succmctly addressed by the 

South Carolma Attorney General man opmIOn to Fred L Day, RepresentatIve 1988 

S C Op Atty Gen 145 (1988), 1988 WL 383531 4 ThIS opmIOn states 

[SectIOn] 59-19-90(9) empowers Boards of Trustees to 
determme the school withm the dIstnct m whIch any pupIl 
shall emoll" GIvmg § 59-19-90(9) ItS plam meanmg 
reqUIres the conclUSIOn that the power of school dIstncts to 
determme pupIl aSSIgnments IS not altered by the prOVlSlons 
of school attendance based upon property ownershIp under 
§ 59-63-30 Therefore, property ownershIp withm a dIstnct 
does not, m Itself, entItle a student to demand attendance at 
a partIcular school withm the dIstnct " 

Id (CItatIOns omItted) Accordmgly, as the Attorney General's analYSIS makes clear, 

even though a student may become elIgIble under § 59-63-30(c) to emoll m the DIstnct, 

the Board of Trustees stIll retams ItS general authonty under § 59-19-90(9) and Act No 

340, 1967 S C Acts 470, § 5(8) to determme whIch partIcular school the student wIll 

attend and to estabhsh appropnate admISSIOn cntena for partIcular schools Here, one of 

the cntena for admISSIOn to AMHS IS legal resIdency m the DIstnct, as set forth m Board 

PolIcy JF AB ThIS admISSIOn cntena IS above and beyond any resIdency reqUIrements 

for mere ehgIbIhty to emoll m the DIstnct, such as those set forth m § 59-63-30 

As noted m TNS Mills, Inc v S C Dep't of Revenue, 331 S C 611, 624, 503 

4 
In addreSSIng the Attorney General's OpInIOn, the CircUit Court first discredited It (Order p 11 

at R p 11), then attempted to distIngUish It (Order p 11 at R p 11), then concluded that It 
supported the PlamtIffs pOSitIOn by ImplicatIOn (Order pp 11-12 at R pp 11-12) 
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S E 2d 471, 478 (1998), "[s]tatutes, as a whole, must receIve practlcal, reasonable, and 

faIr mterpretatIOn, consonant wIth the purpose, desIgn, and polIcy of lawmakers " Here, 

It cannot be Said that a practIcal and faIr mterpretatIOn of § 59-63-30(c) prohIbIts a school 

board from Imposmg actual resIdency m ItS school dIstnct as an attendance reqUIrement 

for a magnet school, espeCially smce such a reqUIrement would not defeat the patent 

purpose of § 59-63-30(c) to allow a non-resIdent student who owns real estate m a school 

dIstnct to attend a school m that dIstnct Further, the legislatlve mtent m thIS regard IS 

also mformed by § 59-63-31(B) ThIS statute does grant a chIld the nght to attend a 

partIcular school under umque CIrcumstances LIkeWIse, § 59-63-490 does provIde a 

mechanIsm for out-of-dIstnct students to attend a specIfic school Accordmgly, the 

General Assembly clearly understands the dIstmctIOn between authonzmg a non-reSIdent 

chIld to attend some school m a school dIstnct, subject to the dIstnct's determmatIOn and 

cntena for whIch school the chIld may attend (e g § 59-63-30(c)), from authonzmg a 

non-reSIdent student to attend a specIfic school m a dIstnct (e g § 59-63-31(B), § 59-63-

490) 

Piamtiff was plamly mformed and understood that legal reSIdency m the DIstnct 

was an admISSIOn reqUIrement for attendmg AMHS In fact, Plamtlff promIsed m wntmg 

to proVIde AMHS WIth a Charleston County address of reSIdence pnor to mmor 

Plamtlffs enrollment at AMHS Plamtlffs Complamt admIts that Plamtlffs daughter dId 

not meet the legal reSIdency admISSIOn cntena reqUIred to attend AMHS Because 

Plamtlffs daughter dId not met AMHS's reSIdency admISSIOn reqUIrement, establIshed by 

the Board of Trustees pursuant to ItS authonty under § 59-19-90(9) and Act No 340, 

1967 S C Acts 470, § 5(8), Plamtlffs daughter IS not entItled to attend AMHS 

Therefore, as a matter of law, the CIrCUIt Court erred m declanng that the Board of 

Trustees' magnet school reSIdency reqUIrement VIOlated § 59-63-30(c) and that Plamtlff 
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was entitled to enroll her daughter at AMHS as a non-resIdent 

2 Local legislatIOn supports the valIdity of Board 
PolIcy JFAB 

The Board of Trustees has a long hIstory of estabhshmg and operatmg magnet 

schools The DIstnct's magnet schools arose out of the Board of Trustees' efforts to 

desegregate the Dlstnct's schools and umfy ItS eIght constituent school dlstncts See 

e g Umted States v Charleston County Sch Dzst, 960 F 2d 1227, 1235 (4th Clr 1992) 

In Umted States v Charleston County Sch Dzst, the Court generally descnbed a magnet 

school as denotmg "a publIc school of voluntary enrollment deSIgned to further 

mtegratIOn by drawmg students away from theIr neIghborhoods and pnvate schools 

through dlstmctIVe curncula and hIgh quahty" Id at n 4 The Dlstnct has at least two 

academIC magnet schools, whIch serve the reSIdents of Charleston County BUISt 

Academy IS a county-wIde magnet school estabhshed by the DIstnct for mtellectually 

gIfted chIldren servmg the pnmary and elementary grades, and AMHS IS a county-wIde 

magnet school for mtellectually gIfted chIldren servmg grades nme through twelve Both 

of these schools were estabhshed by the DIstnct pursuant to the authonty of local 

legIslatIOn, Act No 340, 1967 S C Acts 470, § 5(8), whIch states that the Board of 

Trustees shall provIde "for mtellectually gIfted chIldren a program WhICh shall challenge 

theIr talents" See Stewart v Charleston County Sch Dzst, 386 S C 373,688 S E 2d 579 

(Ct App 2009) 

In Stewart, the Court of Appeals of South Carolma estabhshed that Act No 340, 

1967 S C Acts 470 § 5(8) grants the Board of Trustees ultimate authonty to set 

attendance cntena for the DIstnct's county-wIde magnet schools, mcludmg phYSIcal 

reSIdency reqUIrements Stewart, 386 SCat 379-80, 688 S E 2d at 582 Although 

Stewart dealt specIfically WIth BUIst Academy, the Court's rationale and holdmg apphes 

fully to AMHS In thIS case, the Board properly estabhshed attendance cntena for the 
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Dlstnct's county-wIde magnet schools, mcludmg AMHS, pursuant to the Board's general 

authonty under § 59-19-90(9) and Act No 340 

The Court of Appeals of South Carolma clearly recogmzed m Stewart the 

Dlstnct's ultImate authonty WIth respect to settmg attendance cntena for Its magnet 

schools, and the CIrcUIt Court below elTed m abrogatmg thIS authonty absent clear 

legIslatIVe mtent to the contrary Indeed, m readmg § 59-63-30(c) consIstently WIth Act 

No 340, 1967 S C Acts 470 § 5(8) and § 59-19-90(9), the only reasonable legal 

conclusIOn IS that the Board has the authonty to estabhsh attendance cntena, mcludmg an 

actual resIdency reqUirement or county-wIde attendance zone, for the hIghly competitIve 

spots at AMHS 

3 Public Policy Supports the validity of Board Policy 
JFAB 

Sound publIc polIcy supports upholdmg the Board of Trustees' authonty to 

establIsh school attendance cntena In Washmgton v Ladue Sch Dlst Bd of Educ ,564 

F Supp 2d 1054 (E D Mo 2008), a CIVIl nghts case, the U S Dlstnct Court consIdered 

whether to grant an mJunctIOn to a student who was removed from the student rolls at a 

school dlstnct on the grounds that he was not a resIdent of the school dlstnct In holdmg 

that the plamtIff would not suffer meparable harm If he dId not get to attend the school of 

hIS chOIce, the court found that "[n]owhere has It been presented that the PlamtIffhas 

attempted to, and has been refused free publIc educatIOn m the dlstnct m WhICh he 

actually resIdes" Id at 1058 "Moreover, because PlamtIffhas not attempted to secure 

free publIc educatIOn m the dlstnct m whIch he actually resIdes, any mJury Plamtlff may 

be expenencmg IS due entIrely to hIS own actIOns, or mactIOns" Id 

The Washmgton court went on to note 

It IS ObVIOUS that the harm to Defendant greatly outweIghs 
any mJury ItS actIOns have caused Plamtlff Were the Court 
to Issue a Temporary Restrammg Order and PrelImmary 
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InJunctIOn, Defendant would lIkely expenence a flood of 
applIcatIOns for enrollment based on dubIOUS grounds of 
havmg resided m the dlstnct at any gIVen tIme m the past 
or, for that matter, an mtent to reside therem at some pomt 
m the future WhIle the Court IS mmdful that every child 
IS entItled to a free publIc educatIOn, nowhere m the 
ConstItutIOn nor any statute m the State of Mlssoun IS a 
chIld entItled to choose, at whim, the locatIOn of that 
educatIOn were each chIld entitled to choose where to 
go to school, regardless of where that child lIves, the 
structure of the free pubhc school system would collapse 
mto chaos, thereby resultmg m an actual depnvatIOn of the 
nght to a free pubbc educatIOn Plamtlff seeks more 
than a free publIc educatIOn He seeks a free publIc 
educatIOn at the school of hIS chOIce, regardless of where 
he may lIve 

Id See also G C III v Owensboro Pub Sch, No 4 09CV -1 02-JHM, 2009 WL 3834096 
(W D Ky Nov 16, 2009) 

Although these cases do not mterpret South CarolIna law, the general pnnclples 

certamly apply There IS Simply no nght conferred by South Carolma law, mc1udmg S C 

Code Ann § 59-63-30( c), to attend the school of one's chOIce See 1988 Op S C Att'y 

Gen 145, 1988 WL 383531 (1988) ("[P]roperty ownership wlthm a dlstnct does not, 

Itself, entItle a student to demand attendance at a particular school wlthm that dlstnct ") 

To the contrary, S C Code Ann § 59-19-90(9) specIfically authonzes the Board of 

Trustees to aSSIgn pupIls to schools and to "determme the school wlthm ItS dlstnct m 

which any pupIl shall enroll" See also Stewart v Charleston County Sch Dlst, 386 S C 

373,688 S E 2d 579 (Ct App 2009) (Charleston County School Dlstnct had ultimate 

authonty based on local legislatIOn to set admISSIOn cntena for ItS magnet middle school, 

and regIOnal constituent board wlthm county had no authonty to change cntena) Indeed, 

as recogmzed m Stewart, the Dlstnct's abilIty to lImit enrollment m ItS magnet schools to 

legal reSidents of the Dlstnct IS reasonably related to the fundamental purpose of the 

magnet schools of unlfymg the Dlstnct's eight constItuent dlstncts LIkeWIse, a student 

who can attend school where she reSides IS not harmed If she IS not permitted to attend 
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the school of her chOlce In another school dIstnct ThIs IS especially true In the Instant 

case, where PlaIntIff's daughter has achIeved great academIc success where she resIdes In 

the Berkeley County School DIstnct, one of the largest school dIstncts In the State 

The pubhc pohcy and legal ratIOnale above are further reInforced by Wharton v 

Abbeville Sch DISt No 60, 608 F Supp 70 (D S C 1984), In whIch Judge GRoss 

Anderson, Jr held that 

South Carohna law grants a chIld of school age the nght to 
a free educatIOn but does not confer a nght upon pupIls to 
attend a specIfic school In fact, South CarolIna law gIves 
the Board of Trustees exclusIve authonty to operate or not 
operate any pubhc school or schools The Federal Court 
should not Interpose and SubstItute ItS Judgment and 
authonty for that of local and state school authontIes unless 
and untIl such actIOns by the Federal Court are clearly 
warranted to safeguard and protect nghts guaranteed by the 
ConstItutIOn 

Id at 75, CItIng Bradford V Sch Dlst No 20 Charleston, S C , 244 F Supp 768 (D S C 

1965) Judge Anderson went on to conclude that 

Pursuant to the prOVISIOns of S C Code Ann § 59-19-90 
(1976), as amended, the authonty to manage and control 
local educatIOnal InstItutIOns of thIS dIstnct and the sole 
and exclusIve authonty to operate any pubhc school or 
schools WIthIn the dIstnct rests WIth the local school board, 
no statutory or property nght IS granted to anyone to 
select the school whIch they wIll attend 

Id at 77 Accord Stewart v Charleston County Sch DISt, 386 S C 373,688 

S E 2d 579 (Ct App 2009) (Charleston County School DIstnct had ultImate authonty 

based on local legIslatIOn to set admISSIOn cntena for ItS magnet mIddle school, and 

regIOnal constItuent board WIthIn county had no authonty to change cntena), Davls v 

Sch DISt of Greenville County, 374 S C 39,647 S E 2d 219 (2007) (school dIstnct had 

ultImate authonty to transfer students to dIfferent schools WIthIn dIstnct for dISCIplInary 
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reasons and no appeal beyond the school board level to CIrCUlt court eXIsted to challenge 

dlsclplmary transfer) 

Also, for the reasons set forth m Washzngton v Ladue Sch Dzst Bd of Educ , 564 

F Supp 2d 1054 (E D Mo 2008), the Board of Trustees would be Irreparably harmed If 

Its power to assIgn pupIls to magnet schools wlthm the Dlstnct IS elImmated See Unzted 

States v Charleston County Sch Dzst, 960 F 2d 1227 (4th Clr 1992) ("No smgle 

tradItion m publIc educatIOn IS more deeply rooted than local control over the operatIOn 

of schools, local autonomy has long been thought essential both to the mamtenance of 

commumty concern and support for publIc schools and to [the] qualIty of the educatIOnal 

process") The abIlIty of the Board of Trustees to assIgn pupIls to magnet schools wlthm 

the Dlstnct IS a core functIOn of the Board S C Code Ann § 59-19-90(9) Wharton v 

Abbevzlle Sch Dzst No 60,608 F Supp 70 (D S C 1984) ThIS functIOn IS partIcularly 

Important to the Board of Trustees as a result of the umque purpose and structure of the 

Charleston County School Dlstnct and the role that magnet schools serve m umfymg the 

DIstnct See Stewart v Charleston County Sch Dzst, 386 S C 373,688 S E 2d 579 (Ct 

App 2009), Act No 340, 1967, S C Acts 470, § 5(8) 

Fmally, to m'terpret § 59-63-30(c) as PlamtIff suggests would lead to at least two 

absurdItIes FIrst, to mterpret § 59-63-30(c) as grantmg a non-resIdent chIld who owns 

real estate m a school dlstnct the nght to attend a partIcular school m that dlstnct wIthout 

regard to attendance cntena, mcludmg attendance zones, would grant such chIld greater 

nghts than a chIld actually resldmg m a school dlstnct In admlttmg a non-resIdent 

student, AMHS's attendance zone must be dIsregarded, however, there IS no logIcal 

reason why one school's attendance zone (m thIS case, the county-wIde attendance zone 

of AMHS) should be dIsregarded as opposed to any other school's attendance zone, and 

wIthout regard to the Board's authonty under § 59-19-90(9) School dlstncts throughout 
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the Umted States lImIt the nght of students elIgIble to enroll m a school dIstnct to attend 

specIfic schools withm a dIstnct on the baSIS oftheIr resIdency PlamtIffs proposed 

statutory mterpretatIOn would dIrectly and adversely affect thIS standard practice of 

utIhzmg attendance zones based on reSIdency 

More sIgmficantly, perhaps, IS the second absurdIty that, wIth respect to a magnet 

school, readmg § 59-63-30(c) as prohibItmg reSIdency as an attendance reqUlrement 

could lead to the sItuatIOn m whIch a magnet school's student populatIOn IS compnsed 

mostly, If not entIrely, of students who do not actually reSIde m a school dIstnct and are 

not constituents of the school board WIth respect to a small, hIghly successful magnet 

school hke AMHS, thIS absurdIty could qUlckly become a reahty, and thereby defeat the 

very purpose for the magnet school 

For all of the reasons set forth m thIS SectIOn, pubhc pohcy does not support the 

CircUlt Court's mterpretatIOn of § 59-63-30(c) and the mmor Piamtiffs enrollment at 

AMHS as a non-resIdent 

D The CIrCUIt Court Erred In LIftmg The AutomatIc Stay 

For the reasons set forth m the Board of Trustees' PetItIOn For ReVIew Of Order 

LIftmg AutomatIc Stay and Reply To Return To PetItIOn For ReVIew Of Order LIftmg 

AutomatIc Stay, the CIrCUlt Court erred m hftmg the automatIc stay The Board of 

Trustees respectfully asks thIS Court to vacate the CircUlt Court's order lIftmg the 

automatic stay 

V CONCLUSION 

For the reasons set forth above, the CIrCUlt Court erred m findmg that It had 

subject matter JunsdictIOn over Piamtiffs Complamt, m exercIsmg JunsdIctIOn over 

PlamtIffs Complamt, and m declanng that Board Pohcy JF AB and the Board of Trustees' 

reSIdency admISSIon reqUlrements for AMHS VIOlated § 59-63-30( c) Therefore, the 
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Board of Trustees respectfully requests that thIS Court reverse the CIrCUIt Court's order 

and dISlmss Plamtlffs Complamt 
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